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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Conditional sentences were introduced in 1996 as a community-based alternative to

imprisonment. They are an integral part of the Gladue framework, an ameliorative program 

intended to combat Indigenous overincarceration. In 2012, the Safe Streets and Communities Act 

(“SSCA”) introduced ss. 742.1(c) and (e)(ii) of the Criminal Code, which deprived trial judges 

of the ability to impose a conditional sentence for a wide range of offences. The majority in the 

court below held that the impugned provisions were (a) discriminatory because they undermined 

the Gladue framework; and (b) overbroad because their purpose (to punish serious offences) did 

not match their effect (to indiscriminately punish a wide range of conduct, some of which was 

serious but much of which was not). 

2. The decision of the majority below was a straightforward application of this Court’s most

recent decisions regarding s. 7 and s. 15 of the Charter. The s. 15 analysis flows directly from 

this Court’s decisions in the 2018 Quebec pay equity cases,1 which were recently affirmed in 

Fraser v. Canada.2 In the pay equity cases, this Court held that legislation that undermines 

existing anti-discrimination measures violates s. 15 where it has the effect of exacerbating 

historical disadvantage. In this case, the removal of conditional sentences undermined the 

Gladue framework and denied Ms. Sharma its protections. The majority’s holding is specifically 

tied to the connection between conditional sentences and the Gladue framework. The decision 

does not restrict Parliament’s ability to enact harsher sentencing laws in other areas. 

3. The majority below correctly stated and applied the s. 7 overbreadth test from this

Court’s decision in Safarzadeh-Markhali.3 As in that case, the impugned provisions capture a 

wide range of conduct unrelated to the legislative purpose. The impugned provisions use 

maximum sentence as a proxy for the seriousness of an offence. But a lengthy maximum 

sentence shows only that an offence is potentially serious, not that it is inherently serious. It is 

1 Québec v Alliance du personnel professionnel et technique de la santé et des services sociaux, 
2018 SCC 17 [Québec v APP]; Centrale des syndicats du Québec v Québec, 2018 SCC 18 [CSQ 
v Quebec]. 
2 Fraser v Canada (Attorney General), 2020 SCC 28. 
3 R v Safarzadeh-Markhali, 2016 SCC 14. 

1

https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html
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not logical to punish a person who commits a relatively minor offence more harshly because 

someone else might commit the same offence in a manner that is serious. 

4. The majority below carefully considered the effects of the impugned provisions and

rightly held that the Charter breaches cannot be justified under s. 1. 

B. Facts 

5. The facts are as stated in the reasons of the majority in the court below.

PART II - STATEMENT OF ISSUES 

6. The issues on this application are as follows:

a. Does this case raise an issue of public importance under s. 15 of the Charter?

b. Does this case raise an issue of public importance under s. 7 of the Charter?

c. Does this case raise an issue of public importance under s. 1 of the Charter?

d. Does this case raise procedural issues of public importance?

PART III - ARGUMENT 

A. The Majority Below Applied Settled s. 15 Principles 

i. The Repeal of an Ameliorative Program Engages s. 15

7. The majority below recognized that this Court’s decision in the Quebec pay equity cases

is dispositive of the s. 15 issue in this case.4 There, this Court confirmed that s. 15 operates as a 

“constitutional ratchet”.5 Section 15 does not require Parliament to redress all inequality at once. 

However, Parliament can only move in one direction: towards equality. If Parliament wishes to 

repeal existing anti-discrimination protections, it must either replace them with a substitute 

program or else justify the decision to increase inequality under s. 1. 

8. Section 15 of the Charter does not necessarily impose a positive obligation on Parliament

to legislate to redress pre-existing social inequalities.6 However, as Abella J. noted in Quebec v. 

4 CA Reasons at paras 71-72. 
5 CA Reasons at paras 235-243. 
6 Quebec v APP, 2018 SCC 17 at para 42; Vriend v Alberta, [1998] 1 S.C.R. 493 at paras 63-64. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par71
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par235
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par42
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?autocompleteStr=vriend&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?autocompleteStr=vriend&autocompletePos=1#par63
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APP, “s. 15 does require the state to ensure that whatever actions it does take do not have a 

discriminatory impact”.7 In Vriend, this Court applied this principle in striking down Alberta’s 

human rights legislation because it was underinclusive in failing to prohibit discrimination 

against LGBTQ individuals.8 In Quebec v. APP, this Court applied this principle in striking 

down amendments to Quebec’s pay equity legislation that “interfered with access to anti-

discrimination law” by undermining existing legislative protections. 

9. The Vriend-APP principle does not constitutionally entrench ameliorative programs in

force at any given moment.9 The relevant question is not the specific form of an ameliorative 

program but the effects that repealing it would have on the equality rights of protected groups.10 

This does not mean that courts are free to micro-manage the policy choices underlying 

ameliorative programs. As this Court held in Kapp, Parliament is entitled to leeway designing 

ameliorative programs. Parliament should be encouraged to experiment with legislative design 

and to “revise equality-enhancing programs to make them more effective”.11 But Parliament 

cannot simply dismantle equality protections in a manner that exacerbates historical 

disadvantage unless this can be justified under s. 1. 

10. The decision of the majority below is a straightforward application of these principles to

the facts of this case. Indeed, the dissent below agreed that the impugned provisions violate s. 15 

based on this Court’s most recent s. 15 jurisprudence.12 

ii. The Impugned Provisions Undermine the Gladue Framework

11. As this Court recognized in Gladue, conditional sentences were enacted together with

s. 718.2(e) as part of a coherent framework to combat one of the many forms of discrimination

faced by Indigenous offenders in the criminal justice system. In 2012, Parliament dismantled a 

major part of the Gladue framework by making conditional sentences unavailable for a wide 

range of offences. In doing so, Parliament excluded many Indigenous offenders from the 

protection of a regime designed to mitigate the effects of systemic discrimination. The majority 

7 Quebec v APP, 2018 SCC 17 at para 42 [emphasis in original]. 
8 Vriend v Alberta, [1998] 1 SCR 493 at para 61. 
9 Quebec v APP, 2018 SCC 17 at para 33. 
10 Quebec v APP, 2018 SCC 17 at para 33. 
11 R. v Kapp, 2008 SCC 41 at para 47. 
12 CA Reasons at paras 189, 241-243.  

https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par42
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?autocompleteStr=vriend&autocompletePos=1
http://canlii.ca/t/1fqt5#par61
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par33
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par33
https://www.canlii.org/en/ca/scc/doc/2008/2008scc41/2008scc41.html
https://www.canlii.org/en/ca/scc/doc/2008/2008scc41/2008scc41.html#par47
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=r%20v%20sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=r%20v%20sharma%202020%20onca&autocompletePos=1#par189
http://canlii.ca/t/j8tgz#par241
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below held that this violated s. 15 by exacerbating the historical disadvantage Ms. Sharma faces. 

12. Section 718.2(e) states that a sentencing court shall consider all available sanctions other 

than imprisonment “for all offenders, with particular attention to the circumstances of Aboriginal 

offenders”. In Gladue, this Court explained that s. 718.2(e) is not an automatic sentencing 

reduction for Indigenous offenders. Rather, s. 718.2(e) “is a direction to sentencing judges to 

consider certain unique circumstances pertaining to aboriginal offenders … [flowing] from the 

staggering injustice currently experienced by aboriginal peoples with the criminal justice 

system”.13 Section 718.2(e) “is a remedial provision designed to ameliorate the serious problem 

of overrepresentation of Aboriginal people in Canadian prisons, and to encourage sentencing 

judges to have recourse to a restorative approach to sentencing”.14 

13. Conditional sentences have always been an integral part of the Gladue framework.15 

Conditional sentences embrace a restorative justice and community-based approach to 

punishment intended to implement the directive in s. 718.2(e). As stated by the majority below, 

“Parliament recognized the significant problem of overrepresentation of Aboriginal people in 

prisons in Canada, and enacted both a directive to sentencing judges in s. 718.2(e) and, most 

importantly, a real tool to address the problem in s. 742.1: the conditional sentence”.16  

Conditional sentences are a unique sentencing tool. They are sufficiently severe to vindicate 

principles of deterrence and denunciation but also permit sentencing judges to take an 

individualized approach by imposing customizable terms. The result is that conditional sentences 

create a non-carceral alternative for many offences that would otherwise require imprisonment.17 

14. The interconnection between ss. 718.2(e) and 742.1 cannot seriously be disputed. Both 

measures were introduced at the same time as central planks of the 1996 sentencing reforms.18 

The Minister of Justice explicitly linked the provisions when addressing the Standing Committee 

on Justice while the reforms were before Parliament.19 And this Court has repeatedly affirmed 

 
13 R v Gladue, [1999] 1 SCR 688 at para 88. 
14 R v Ipeelee, 2012 SCC 13 at para 59. 
15 CA Reasons at paras 29-33. 
16 CA Reasons at para 33; see also paras 77-78. 
17 CA Reasons at paras 30, 107-110. 
18 CA Reasons at paras 29-31. 
19 CA Reasons at para 32. 

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii679/1999canlii679.html?autocompleteStr=Gladue%20scr&autocompletePos=1
http://canlii.ca/t/1fqp2#par88
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html
http://canlii.ca/t/fqq00#par59
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par29
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par33
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par77
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par30
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par107
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par29
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par32
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the interplay between the two provisions.20 The point is not that Indigenous offenders are 

automatically entitled to conditional sentences.21 But the directive in s. 718.2(e) to consider the 

unique circumstances of Indigenous offenders and to consider alternatives to imprisonment 

would be hollow if imprisonment were the only sentencing tool available.22 

15. The SSCA undermined the Gladue framework by removing the availability of conditional 

sentences for a wide array of offences.23 The majority below highlighted research showing that a 

significant number of Indigenous women who had received conditional sentences in the past 

would have been precluded from receiving the same sentences if the SSCA had applied at the 

time of their sentencing.24 The majority below considered the sentencing landscape after the 

impugned provisions were introduced and held that they removed the only sentencing alternative 

to imprisonment for Ms. Sharma’s offence.25 

16. Parliament was under no obligation to introduce conditional sentences or s. 718.2(e). But 

having done so, it was not open to Parliament to simply dismantle the Gladue framework and 

leave Indigenous offenders to face the systemic discrimination that it was intended to address.26 

iii. The Undermining of the Gladue Framework Violates s. 15 

17. This Court unanimously restated the analytical approach to s. 15(1) in Taypotat. The test 

has two parts: (1) Does the impugned law, on its face or in its impact, create a distinction based 

on enumerated or analogous grounds? (2) If so, does the law impose burdens or deny a benefit in 

a manner that has the effect of reinforcing, perpetuating, or exacerbating disadvantage?27 

18. The majority below applied this framework in a straightforward manger. Indeed, 

although Miller J.A.’s reasons are styled as a “dissent”, they are better characterized as a 

“reluctant concurrence” on the s. 15 issue. Miller J.A. accepted that the majority correctly 

 
20 CA Reasons at para 34; Gladue at paras 40-48; R v Proulx, 2000 SCC 5 at para 92. 
21 Memorandum of Fact and Law of the Applicant at para 25. 
22 CA Reasons at paras 33, 129. 
23 CA Reasons at para 72. 
24 CA Reasons at paras 94. 
25 CA Reasons at paras 108-112. 
26 Quebec v APP, 2018 SCC 17 at para 42. 
27 CA Reasons at paras 63-64; Kahkewistahaw First Nation v Taypotat, 2015 SCC 30 at paras 
19-20; Quebec v APP, 2018 SCC 17 at para 25. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par34
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii679/1999canlii679.html?autocompleteStr=gladue&autocompletePos=1#par40
https://www.canlii.org/en/ca/scc/doc/2000/2000scc5/2000scc5.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc5/2000scc5.html#par92
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par33
http://canlii.ca/t/j8tgz#par129
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par72
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=r%20v%20sharma%202020%20onca&autocompletePos=1#par94
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=r%20v%20sharma%202020%20onca&autocompletePos=1#par94
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par108
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par42
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par63
https://www.canlii.org/en/ca/scc/doc/2015/2015scc30/2015scc30.html?autocompleteStr=taypotat&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc30/2015scc30.html?autocompleteStr=taypotat&autocompletePos=1#par19
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par25
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applied the Taypotat test but challenged the correctness of that binding precedent.28 The test is 

well settled and there is no need to revisit it in this case. 

19. There is no serious issue in this case that the impugned provisions contravene the first 

part of the s. 15 test. This point was accepted by the majority below and the dissent.29 The first 

step of the s. 15 test is not intended to assess the merits of the claim, but simply to frame the 

analysis and weed out claims obviously not based on enumerated or analogous grounds.30 

20. The impugned provisions do not explicitly draw a distinction based on race. However, 

they are inextricably tied to s. 718.2(e), which does explicitly draw a distinction based on race. 

The effect of the impugned provisions is to undermine the Gladue framework. While the 

impugned provisions apply equally to Indigenous and non-Indigenous offenders, the 

undermining of the Gladue framework only affects Indigenous offenders. 

21. The PPSC argues that the systemic discrimination faced by Indigenous offenders was not 

“created” by the impugned provisions but reflects pre-existing social factors.31 A majority of this 

Court squarely rejected this argument both in Fraser32 and in in the Quebec pay equity cases, 

where Abella J. wrote:33  

The fact that the legislation did not create pay discrimination is irrelevant. In Vriend v. 
Alberta, this Court held that “[i]t is not necessary to find that the legislation creates the 
discrimination existing in society” to find a s. 15 breach. There, as here, the law 
perpetuated the disadvantage of a protected group through a legislated “denial of access 
to remedial procedures for discrimination”, remedial procedures that “they so urgently 
need because of the existence of discrimination against them in society”. 

22. The PPSC attempts to distinguish Quebec v. APP on the grounds that the provisions at 

issue there “did not just have the effect of drawing a discriminatory distinction, they directly 

perpetuated the very disadvantage the legislation was designed to fix”.34 In fact, as the majority 

 
28 CA Reasons at paras 189, 220-225, 232-233. 
29 CA Reasons at paras 69-70, 231.  
30 Quebec v APP at para 26. 
31 Memorandum of Fact and Law of the Applicant at paras [17-23]. 
32 Fraser v Canada, 2020 SCC 28 at paras 52, 70-71. 
33 CSQ v Quebec, 2018 SCC 18 at para 32 [citations omitted; emphasis in original]; see also 
Quebec v APP, 2018 SCC 17 at para 41. 
34 Memorandum of Fact and Law of the Applicant at para 22. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par189
http://canlii.ca/t/j8tgz#par220
http://canlii.ca/t/j8tgz#par232
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par69
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par231
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par26
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.html?autocompleteStr=2018%20SCC%2018&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.html?autocompleteStr=2018%20SCC%2018&autocompletePos=1#par32
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par41
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below held, this case is directly analogous to Quebec v. APP.35 The provisions at issue in Quebec 

v. APP did not draw an explicit distinction based on sex. For example, s. 76.3 of the Pay Equity 

Act required employers to post only incomplete information about pay equity audits.36 The 

provision undermined pay equity by denying employees access to information they needed to 

obtain legal redress for pay discrimination. The provision denied access to this information to all 

employees equally. But the burden of the measure fell on women. 

23. At the second step of the Taypotat test, the question is whether the distinction is 

discriminatory in the sense that it perpetuates or exacerbates disadvantage.37 The majority below 

noted that Ms. Sharma would have been a “prime candidate” for a conditional sentence but for 

the operation of ss. 742.1(c) and (e)(ii).38 The majority below highlighted the extensive 

evidentiary record of historical disadvantage faced by Indigenous offenders in the criminal 

justice system,39 which the court noted was a matter “beyond serious controversy”.40 

24. Where Parliament removes an ameliorative program designed to mitigate systemic 

discrimination, that removal is discriminatory in and of itself. As this Court stated in Vriend, “[i]t 

cannot be claimed that human rights legislation will help to protect individuals from 

discrimination, and at the same time contend that an exclusion from the legislation will have no 

effect”.41 Given that the Gladue framework is necessary to combat systemic discrimination faced 

by Indigenous offenders,42 it follows that the removal of that program will necessarily exacerbate 

discrimination for Indigenous offenders excluded from its protection. 

iv. The PPSC’s Mischaracterization of the s. 15 Issue 

25. The PPSC places great weight on the statistical evidence showing a slight decrease in the 

relative number of admissions of Indigenous offenders to provincial/territorial custody following 

 
35 CA Reasons at paras 71-72. 
36 Quebec v APP, 2018 SCC 17 at para 34. 
37 CA Reasons at para 65; Taypotat at para 20. 
38 CA Reasons at paras 88-89. 
39 CA Reasons at paras 90-97. 
40 CA Reasons at para 102. 
41 Vriend v Alberta, [1998] 1 SCR 493 at para 99. 
42 R v Ipeelee, 2012 SCC 13 at paras 59-60, 83. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par71
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20SCC%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20SCC%2017&autocompletePos=1#par34
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par65
https://www.canlii.org/en/ca/scc/doc/2015/2015scc30/2015scc30.html?autocompleteStr=taypotat&autocompletePos=1#par20
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par88
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par90
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par102
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?autocompleteStr=vriend%20scc&autocompletePos=1#par99
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=Ipeelee&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=Ipeelee&autocompletePos=1#par59
https://www.canlii.org/en/ca/scc/doc/2012/2012scc13/2012scc13.html?autocompleteStr=Ipeelee&autocompletePos=1#par83
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the SSCA coming into force in 2012 (from 28% in 2011-2012 to 26% in 2015-2016).43 The 

majority below noted that more recent data shows that this figure has since increased above 2012 

levels to 30%.44 But more fundamentally, the PPSC’s argument reflects a misunderstanding of 

Ms. Sharma’s s. 15 claim. Her argument is that she, as an individual, will face discrimination 

without the protection of the Gladue framework. As the Court explained in Fraser, “adverse 

effects” discrimination can be either qualitative or numerical.45 Where the impugned provision 

removes access to an ameliorative program, the discrimination is qualitative. This Court has 

never required statistical evidence in such cases. In Vriend, the applicants did not have to prove 

that the incidence of discrimination faced by LGBTQ individuals had increased because of their 

exclusion from Alberta’s human rights legislation.46 In Quebec v. APP, the unions were not 

required to provide data that the weakening of Quebec’s pay equity legislation had caused pay 

equity problems to become worse. Rather, as Abella J. stated, “the discriminatory impact is 

obvious and significant”.47 And as Abella J. held in Fraser, “[i]f there are clear and consistent 

statistical disparities in how a law affects a claimant’s group, I see no reason for requiring the 

claimant to bear the additional burden of explaining why the law has such an effect”.48 

26. The PPSC has consistently misunderstood the s. 15 issue in this case. It fails to 

distinguish between the s. 15 issue here and the argument that was rejected in Nur.49 In that case, 

it was argued that mandatory minimum sentences were discriminatory because they had a 

disproportionate impact on Black offenders since Black offenders are overrepresented in the 

criminal justice system. Ms. Sharma’s argument is not based on the statistical overrepresentation 

of Indigenous offenders in the criminal justice system. Ms. Sharma’s argument is tied to the 

Gladue framework. In the language of Fraser, Ms. Sharma asserts a qualitative rather than a 

numerical, theory of adverse effects discrimination.50  

 
43 Memorandum of Fact and Law of the Applicant at para 19; Reasons of the Sentencing Judge at 
para 102. 
44 CA Reasons at para 95. 
45 Fraser v Canada, 2020 SCC 28 at para 55. 
46 Vriend v Alberta, [1998] 1 S.C.R. 493 at paras 97-100. 
47 Quebec v APP, 2018 SCC 18 at para 40. 
48 Fraser v Canada, 2020 SCC 28 at para 63. 
49 R v Nur, 2011 ONSC 4874 at paras 74-82, aff’d on this issue, 2013 ONCA 677 at para 182, 
aff’d on other grounds, 2015 SCC 15. 
50 Fraser v Canada, 2020 SCC 28 at para 55. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#par102
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par95
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?autocompleteStr=vriend%20scc&autocompletePos=1#par97
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20SCC%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20SCC%2017&autocompletePos=1#par40
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc4874/2011onsc4874.html?resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc4874/2011onsc4874.html?resultIndex=1#par74
https://www.canlii.org/en/on/onca/doc/2013/2013onca677/2013onca677.html?autocompleteStr=2013%20ONCA%20677&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2013/2013onca677/2013onca677.html?autocompleteStr=2013%20ONCA%20677&autocompletePos=1#par182
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html?autocompleteStr=2015%20SCC%2015&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#par52
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27. The majority below explained the differences between the s. 15 argument in Nur and the 

argument in this case.51 The PPSC has not responded to any of these points and instead continues 

to misrepresent Ms. Sharma’s argument and its implications. 

28. The majority below did not hold that Ms. Sharma was entitled to the benefit of the 

Gladue framework precisely as it stood in 1996 or that Parliament can never make sentencing 

laws harsher. First, the argument in this case is predicated on the deep connection between 

conditional sentences and the Gladue framework and as such does not impact any other type of 

sentencing measure. For instance, the Gladue framework always placed limits on the availability 

of conditional sentences, notably for offences punishable by a mandatory minimum sentence (see 

s. 742.1(b)). The reasoning of the majority below does not prevent Parliament from enacting new 

mandatory minimum sentences. Second, even with respect to conditional sentences, the logic of 

the majority’s decision does not limit Parliament’s ability to make tailored modifications to the 

Gladue framework. Again, it is not the specific legislative provisions of the Gladue framework 

that are protected by s. 15 but its overall effect.52 The majority below found a violation of s. 15 

not because the impugned provisions modified the Gladue framework, but because the wide 

sweep of the provisions had the effect of undermining it.53 And third, Parliament is free to do 

away with conditional sentences and s. 718.2(e) completely, provided that it replaces them with 

another meaningful measure for remediating Indigenous overincarceration. 

29. The majority below recognized that the Gladue framework is not an automatic sentencing 

reduction for Indigenous offenders and its decision is fully consistent with that principle.54 The 

point is not that Indigenous offenders are entitled to conditional sentences but rather that they are 

entitled to have sentencing courts consider whether a conditional sentence better responds to 

their unique circumstances. 

 
51 CA Reasons at paras 73-86. 
52 Quebec v APP, 2018 SCC 17 at para 33. 
53 CA Reasons at paras 79, 94, 130-131. 
54 CA Reasons at para 39. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par73
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc17/2018scc17.html?autocompleteStr=2018%20scc%2017&autocompletePos=1#par33
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par79
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par94
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par130
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par39
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B. The Majority Below Applied Settled s. 7 Principles 

30. The majority below rightly held that the impugned provisions were overbroad under s. 7 

of the Charter. This result follows from a straightforward application of this Court’s decision in 

Safarzadeh-Markhali. 

31. Overbreadth deals with “a law that is so broad in scope that it includes some conduct that 

bears no relation to its purpose”.55 This test requires the court to identify both the purpose of the 

legislation and its scope. If there is mismatch between them, then the legislation is overbroad.  

32. Both the majority and the dissent in the court below characterized the legislative purpose 

as being “to maintain the integrity of the justice system by ensuring that offenders who commit 

serious offences receive prison sentences”.56 The PPSC argues that this characterization is 

unduly narrow and prefers the articulation of the Saskatchewan Court of Appeal in Neary.57 

There is no material difference between the two approaches. The majority’s articulation of the 

legislative purpose is simply a pithier reformulation of the same concept expressed in Neary. 

33. The impugned provisions reflect a simple category error. Parliament intended to remove 

conditional sentences for serious offences. But maximum sentence is not a proxy for the 

seriousness of an offence. When Parliament enacts a high maximum sentence, this indicates that 

the offence is potentially serious. But it does not indicate that the offence is inherently serious. 

Many offences with high maximum sentences have no minimum sentence. They cover a broad 

spectrum of conduct, from borderline criminal conduct at the low end to extremely serious 

conduct at the high end. For such offences, whether a crime is serious depends on the individual 

circumstances — not the label Parliament has chosen. It is not logical to punish one person who 

commits an offence towards the lower end of this spectrum more harshly because someone else 

might commit an offence towards the higher end of the spectrum. 

34. This disconnect is exacerbated by the sprawling array of offences caught by these 

provisions and in particular by s. 742.1(c). The list includes forging a passport, possession of 

counterfeit money, and Competition Act offences (price-fixing, false advertising, and deceptive 

telemarketing). The longest sentence actually imposed under any of five provisions that counsel 
 

55 CA Reasons at para 140; Canada (Attorney General) v Bedford, 2013 SCC 72 at para 112. 
56 CA Reasons at paras 143-148, 282. 
57 Memorandum of Fact and Law of the Applicant at paras 35-36. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par140
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par112
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par143
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par282


11 

 

 

was able to find was two years.58 As McLachlin C.J. stated in Lloyd, “the reality is that 

mandatory minimum sentences for offences that can be committed in many ways and under 

many different circumstances by a wide range of people are constitutionally vulnerable”.59 While 

these comments were directed at s. 12 challenges to mandatory minimum sentences, similar 

reasoning applies to the impugned provisions, whose broad scope takes them well beyond their 

intended purpose in targeting serious offences. 

35. The heart of the objection to the majority’s s. 7 analysis — both by the dissent below60 

and the PPSC61 — is that Parliament made a categorical normative judgment that all offences 

caught by ss. 742.1(c) and (e)(ii) are serious offences. In other words, the mere fact that 

Parliament targeted these offences in ss. 742.1(c) and (e)(ii) ipso facto means that they are 

serious offences. The first problem with this approach is that it rests on a pure tautology: the 

offences are targeted because they are serious and they are serious because they are targeted. 

This collapses the critical distinction between the law’s purpose and scope by defining scope in 

terms of purpose.  

36. The second problem, as noted by the majority below, is that this argument is foreclosed 

by this Court’s unanimous decision in Safarzadeh-Markhali.62 That case concerned a provision 

which denied enhanced sentencing credit to an offender who was refused bail because of 

previous convictions. McLachlin C.J. found that the legislative purpose was “to enhance public 

safety and security by increasing violent and chronic offenders’ access to rehabilitation 

programs”.63 She held that the law was overbroad because it applied to offenders in 

circumstances that did not further the legislative purpose. She noted that the impugned 

provisions “is broadly worded … [and] catches any person denied bail primarily for a criminal 

record, without specifying or even broadly identifying the nature or number of offences that 

would warrant a s. 515(9.1) endorsement. The section may therefore ensnare persons whose 

 
58 CA Reasons at para 156. 
59 R v Lloyd, 2016 SCC 13 at paras 3, 35. 
60 CA Reasons at para 274. 
61 Memorandum of Fact and Law of the Applicant at para 36. 
62 CA Reasons at para 160; R v Safarzadeh-Markhali, 2016 SCC 14. 
63 R v Safarzadeh-Markhali, 2016 SCC 14 at para 47. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par156
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.html?autocompleteStr=lloyd&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.html?autocompleteStr=lloyd%202016%20scc&autocompletePos=1#par3
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.html?autocompleteStr=lloyd%202016%20scc&autocompletePos=1#par35
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par274
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par160
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markha&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markha&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markha&autocompletePos=1#par47
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imprisonment does not advance the purpose of the law”.64 The majority below noted that 

ss. 742.1(c) and (e)(ii) are even less precisely tailored to their purpose.65  

37. The third problem, as noted by the majority below, is that this reasoning misconceives the 

sentencing process.66 Sentencing is an inherently contextual process tied to the circumstances of 

a given case. It is not coherent to speak of the “seriousness” of an offence in abstracto, i.e. 

without reference to the actual conduct caught by the offence provision. Offences are not 

metaphysical entities with an independent existence. They are legal categories that prescribe 

sanctions for specified conduct. It is a contradiction in terms to say, for example, that “the 

offender committed a serious offence by engaging in minor misconduct”. If the underlying 

conduct is not serious, then the offence is not inherently serious. Thus, the offence cannot 

rationally be punished as a serious offence in all cases. 

38. The PPSC also argues that Parliament has used maximum sentence as a proxy for the 

seriousness of an offence in the administrative law context.67 This point is fully answered by the 

majority below.68 Simply put, the Charter analysis is not the same in the criminal and 

administrative law contexts. To the extent that Parliament may constitutionally use maximum 

sentence as a crude proxy for seriousness of a criminal offence in the immigration context, this 

approach does not meet the more exacting standards required by s. 7 in the criminal law context. 

39. There is no conflicting appellate authority on this issue. While several appellate courts 

have rejected challenges to the validity of s. 742.1, those cases were argued on a completely 

different legal theory. The focus of these cases was s. 12 gross disproportionality and while s. 7 

was argued in those cases, it was on grounds of disproportionality.69 No other appellate court has 

considered the overbreadth and arbitrariness arguments in this case. 

 
64 R v Safarzadeh-Markhali, 2016 SCC 14 at para 53. 
65 CA Reasons at para 161. 
66 CA Reasons at para 165. 
67 Memorandum of Fact and Law of the Applicant at para 39. 
68 CA Reasons at para 168. 
69 R c Perry, 2013 QCCA 212 at paras 71-73, 134-135, leave to appeal ref’d 2013 CanLII 74512; 

R v DeYoung, 2017 NSCA 13 at paras 25-27. In R v Neary, 2017 SKCA 29, leave to appeal 

ref’d, 2017 CanLII 86173, Mr. Neary used the language of “overbreadth” but the Court of 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarzadeh-markha&autocompletePos=1
http://canlii.ca/t/gpg9w#par53
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par161
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par165
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par168
https://www.canlii.org/en/qc/qcca/doc/2013/2013qcca212/2013qcca212.html
https://www.canlii.org/en/qc/qcca/doc/2013/2013qcca212/2013qcca212.html#par71
https://www.canlii.org/en/qc/qcca/doc/2013/2013qcca212/2013qcca212.html#par134
https://www.canlii.org/en/ca/scc-l/doc/2013/2013canlii74513/2013canlii74513.html
https://www.canlii.org/en/ns/nsca/doc/2017/2017nsca13/2017nsca13.html?autocompleteStr=DeYoung&autocompletePos=2
https://www.canlii.org/en/ns/nsca/doc/2017/2017nsca13/2017nsca13.html?autocompleteStr=DeYoung&autocompletePos=2#par25
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html?autocompleteStr=neary%202017%20skca&autocompletePos=1
https://www.canlii.org/en/ca/scc-l/doc/2017/2017canlii86173/2017canlii86173.html
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C. No Possible s. 1 Justification 

40. The PPSC led no evidence to justify the Charter breaches. In the Court below, the PPSC 

rightly conceded that it is extraordinary for a s. 7 breach to be justified under s. 1 and did not 

seriously argue this point.70 The tests for s. 7 overbreadth and s. 1 minimal impairment are 

distinct71, but in some cases there is considerable overlap.72 In the present case, given the 

majority’s conclusion that the law is overbroad by targeting less serious offences, the result 

under the s. 1 minimal impairment analysis was  a foregone conclusion. The law is not minimally 

impairing because Parliament could and should have achieved its objective by excluding such 

offences from the scope of ss. 742.1(c) and (e)(ii). 

41. The PPSC argues that the majority failed to consider the relevance of Crown discretion 

under s. 742.1(e)(ii).73 This was not argued below. The argument proceeds from a false premise: 

that s. 742.1(e)(ii) does not apply to straight indictable offences (it does, as discussed below). 

And the argument’s conclusion is incorrect: the existence of Crown discretion is not relevant to 

the validity of legislation, as this Court held in Nur.74 

42. The PPSC’s characterization of the majority’s s. 1 analysis is unfair. Read as a whole, it 

is clear that the analysis is not limited to five paragraphs.75 The majority had already examined 

the overbreadth of the impugned provisions and their devastating effects in earlier parts of the 

judgment. In light of those conclusions, there was no possibility that the impugned provisions 

could have been upheld at the minimal impairment step of the s. 1 analysis. 

D. Procedural Issues of No Public Importance 

43. The PPSC has raised a series of procedural issues. These arguments are technical 

procedural points that do not merit the attention of this Court. The fact that the PPSC intends to 

 
Appeal described his argument as “a s. 12 disproportionality submission dressed up as an 

“overbreadth” argument”: see paras 23-26. 
70 CA Reasons at para 175. 
71 Canada (Attorney General) v Bedford, 2013 SCC 72 at paras 125-129. 
72 R v Smith, 2015 SCC 34 at para 29 (overlap between s 7 arbitrariness and s 1 rational 
connection); R v Heywood, [1994] 3 SCR 761 at pp 802-803. 
73 Memorandum of Fact and Law of the Applicant at para 45. 
74 R v Nur, 2015 SCC 15 at paras 85-98. 
75 Memorandum of Fact and Law of the Applicant at para 43. 

http://canlii.ca/t/h3h0m#par23
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par175
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedford%20scc%202013&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedford%20scc%202013&autocompletePos=1#par125
https://www.canlii.org/en/ca/scc/doc/2015/2015scc34/2015scc34.html?autocompleteStr=smith%202015%20scc&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2015/2015scc34/2015scc34.html?autocompleteStr=smith%202015%20scc&autocompletePos=1#par29
http://canlii.ca/t/1frnd
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html?autocompleteStr=nur%202015%20scc&autocompletePos=1
http://canlii.ca/t/gh5ms#par85
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raise these issues is itself a sufficient reason for this Court to dismiss this application. In any 

case, as set out below, these arguments are legally incorrect. 

i. The Validity of s. 742.1(e)(ii) Was Properly Before the Court Below 

44. The PPSC argues that s. 742.1(e)(ii) was not engaged by Ms. Sharma’s offence of 

importing cocaine under s. 6(1) of the CDSA and so should not have been addressed by the court 

below.76 Section 742.1(e)(ii) removes conditional sentences for offences “prosecuted by way of 

indictment, for which the maximum term of imprisonment is 10 years, that … involved the 

import, export, trafficking or production of drugs”. Section 6(1) of the CDSA is an indictable 

offence punishable by life imprisonment and thus squarely falls within s. 742.1(e)(ii). As a result, 

Ms. Sharma had to succeed in a challenge not only to s. 742.1(c) but also to s.  742.1(e)(ii) in 

order to be eligible to receive a conditional sentence. Ms. Sharma led evidence specifically 

relating to the removal of conditional sentences for drug trafficking offences,77 and the case 

proceeded on the basis that she would be eligible for a conditional sentence if she succeeded in 

her constitutional challenge.78 Trial counsel failed to advance a challenge to s. 742.1(e)(ii) by 

oversight, which was caught by neither the PPSC nor the sentencing judge.  

45. Ms. Sharma raised the issue in her notice of appeal,79 and argued that the Court of Appeal 

should exercise its discretion to consider the issue for the first time on appeal.80 The PPSC 

expressly conceded this point in its factum in the court below, where it wrote that Ms. Sharma 

“did not challenge s. 742.1(e)(ii), which has the same effect in her case … but the respondent 

accepts that this was an oversight”.81 The PPSC is now improperly resiling from this concession. 

46. In any case, the PPSC’s argument is not tenable. The PPSC argues that s. 742.1(e)(ii) 

applies only to hybrid offences punishable by a maximum of precisely 10 years (as opposed to 

the more natural interpretation of 10 years or more). The text of the legislation could admittedly 

bear either interpretation. But it would be absurd for Parliament to have limited conditional 

 
76 Memorandum of Fact and Law of the Applicant at para 37.
77 CA Reasons at para 93.
78 Sentencing Decision at para 243.
79 Notice of Appeal dated January 7, 2019, Response Record Tab 2.
80 Factum of the Appellant dated February 11, 2019 at para 9 and footnote 10, Response Record
Tab 3, pp 28-29.
81 Factum of the Respondent in the Court of Appeal, p 3, fn4, Response Record Tab 4, p 32.

https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par93
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc1141/2018onsc1141.html?autocompleteStr=sharma%202018%20onsc&autocompletePos=1#_Toc506452156
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sentences only for less serious offences. The PPSC does not articulate any legislative rationale 

that would support such an unusual result. To the contrary, it argues that “perverse results” arise 

following the decision of the court below, in particular that conditional sentences remain 

unavailable for assault with a weapon (punishable by a maximum of 10 years) but are — 

supposedly — now available for aggravated assault (punishable by a maximum of 14 years).82 

This alleged perversity arises entirely from the PPSC’s interpretation of s. 742.1(e)(ii). The 

PPSC creates a straw man in order to argue that the straw man is absurd. 

47. The PPSC does not cite any authority in support of this interpretation and no such 

authority exists.83 In fact, there is overwhelming authority against this interpretation, which 

includes appellate decisions in British Columbia,84 Alberta,85 and Saskatchewan,86 as well as a 

number of lower court decisions.87 Thus, in Neary, the Saskatchewan Court of Appeal stated that 

“[t]he addition of subsections (c) and (e)(ii) of s. 742.1 removed a conditional sentence as an 

option for sentencing of trafficking and possession for the purpose of trafficking offences”.88 All 

 
82 Memorandum of Fact and Law of the Applicant PPSC, at para 41. 
83 There is one provincial court decision that adopts the PPSC’s approach, without analysis: R v 

Williams, 2017 ONCJ 666 at footnote 4. That decision has been overruled: R v Peralta, 2018 

ONSC 4750 at para 67. 
84 R v Voong, 2015 BCCA 285 at para 3. 
85 R v Geiger, 2016 ABCA 337 at paras 1, 9. 
86 R v Neary, 2017 SKCA 29 at paras 1, 4, 22. Mr. Neary was convicted of trafficking and 

possession for the purposes of trafficking marijuana (which at the time was a Schedule II 

substance) under s. 5(1) and 5(2) of the CDSA. He was also convicted of two other offences but 

those offences did not trigger s. 742.1: simple possession of psilocybin (a Schedule III substance) 

under s. 4(1) of the CDSA (maximum  punishment of three years under s. 4(6)(a)) and possession 

of $1,000 cash as proceeds of crime under ss. 354(1) of the Criminal Code (maximum 

punishment of two years under s. 355(b)).  
87 See e.g. R v Picard, 2016 BCSC 2052 at para 9 (“The existence of a mandatory minimum, a 

maximum sentence of 14 years, and the maximum sentence of over 10 years for an offence 

involving the trafficking or production of drugs, each independently remove this sentencing 

option pursuant to s. 742.1(b), (c), and (e)(ii)” [emphasis added]). 
88 R v Neary, 2017 SKCA 29 at para 22.  

https://www.canlii.org/en/on/oncj/doc/2017/2017oncj666/2017oncj666.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4750/2018onsc4750.html
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc4750/2018onsc4750.html
http://canlii.ca/t/htrqr#par67
https://www.canlii.org/en/bc/bcca/doc/2015/2015bcca285/2015bcca285.html
http://canlii.ca/t/gjnwp#par3
https://www.canlii.org/en/ab/abca/doc/2016/2016abca337/2016abca337.html
http://canlii.ca/t/gvclj#par1
http://canlii.ca/t/gvclj#par9
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html?autocompleteStr=2017%20SKCA%2029&autocompletePos=1
http://canlii.ca/t/h3h0m#par1
http://canlii.ca/t/h3h0m#par4
http://canlii.ca/t/h3h0m#par22
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc2052/2016bcsc2052.html
http://canlii.ca/t/gvsmg#par9
https://www.canlii.org/en/sk/skca/doc/2017/2017skca29/2017skca29.html
http://canlii.ca/t/h3h0m#par22
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of these cases dealt with offences relating to the trafficking of Schedule I or II substances under 

s. 5(1) and 5(2) of the CDSA. Like the offence of importing a Schedule I substance under s. 6(1), 

these offences are straight indictable (not hybrid) offences and are punishable by a maximum 

sentence of life imprisonment. Notably, in many (if not all) of these cases the PPSC argued the 

exact opposite to the position it now advances on this application. 

ii. The s. 7 Issue Was Properly Before the Court Below 

48. The PPSC argues that the court below erred in its unanimous decision to exercise its 

discretion to consider the s. 7 issue, an issue which was pleaded but not pursued in oral argument 

before the sentencing judge.89 As this Court held in Penner, “a discretionary decision of a lower 

court will be reversible where that court misdirected itself or came to a decision that is so clearly 

wrong that it amounts to an injustice … [or] where the lower court gives no or insufficient 

weight to relevant considerations”.90 The PPSC cannot meet this standard. The Court of Appeal 

referred to the correct legal test set out by this Court in Guindon and carefully considered the 

relevant factors.91 The PPSC rightly conceded in the court below that it would suffer no 

prejudice from an adjudication of the s. 7 issue.92 Although the s. 7 issue was not pursued at the 

trial level, this occurred only after the close of evidence, i.e. after the PPSC had decided not to 

call any evidence. The issues were fully briefed by all counsel and related to a significant issue 

of public importance. The only difficult was the absence of reasons from the sentencing judge. It 

would have been unreasonable not to proceed on that basis alone. 

iii. No Possibility of a Suspended Declaration of Invalidity 

49. The PPSC cannot meet the high standard of showing that a declaration with immediate 

effect would pose a danger to the public or imperil the rule of law.93 The invalidity of 

ss. 742.1(c) and (e)(ii) does not require any sentencing judge to impose a conditional sentence — 

it simply removes a limit to their doing so. Indeed, in the analogous context of mandatory 

 
89 Memorandum of Fact and Law of the Applicant at paras 6, 45. 
90 Penner v Niagara (Regional Police Services Board), 2013 SCC 19 at para 27; Ontario 
(Ministry of Labour) v Cobra Float Service Inc, 2020 ONCA 527 at paras 16-18 (decision 
whether to consider fresh Charter issue entitled to “a high level of deference”.) 
91 CA Reasons at paras 133-137; Guindon v Canada, 2015 SCC 41 at paras 20-22, 35. 
92 CA Reasons at para 137. 
93 R v Boudreault, 2018 SCC 58 at para 98. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc19/2013scc19.html?autocompleteStr=2013%20SCC%2019&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2013/2013scc19/2013scc19.html?autocompleteStr=2013%20SCC%2019&autocompletePos=1#par27
https://www.canlii.org/en/on/onca/doc/2020/2020onca527/2020onca527.html?autocompleteStr=2020%20ONCA%20527&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca527/2020onca527.html?autocompleteStr=2020%20ONCA%20527&autocompletePos=1#par16
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html?autocompleteStr=sharma%202020%20onca&autocompletePos=1#par133
https://www.canlii.org/en/ca/scc/doc/2015/2015scc41/2015scc41.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc41/2015scc41.html#par20
http://canlii.ca/t/gkfb4#par35
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
http://canlii.ca/t/j8tgz#par137
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html
http://canlii.ca/t/hwkqj#par98
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minimum sentences, this Court has never suspended a declaration of invalidity.94 Notably, the 

PPSC did not seek a stay of the decision of the court below. 

PART IV - SUBMISSIONS AS TO COSTS 

50. Ms. Sharma seeks no costs and asks that no costs be ordered against her.

PART V - STATEMENT OF ORDER SOUGHT 

51. Ms. Sharma respectfully requests that this application be dismissed. In the event that

leave is granted, she would ask that the appeal be expedited to bring certainty to these issues. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 22nd day of October, 2020. 

Nader R. Hasan / Stephen Aylward 

94 R v Boudreault, 2018 SCC 58 at para 98; R v Lloyd, 2016 SCC 13 at para 56; R v Nur, 2015 
SCC 15 at para 119; R v Smith, [1987] 1 SCR 1045 at para 75; see also R v Safarzadeh-Markhali, 
2016 SCC 14 at para 74. 

https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html
http://canlii.ca/t/hwkqj#par98
https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.html
http://canlii.ca/t/gpg9t#par56
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html#par119
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?autocompleteStr=safarza&autocompletePos=1#par74
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similar challenges.6  This observation is consistent with the expert evidence given by Dr. 

Carmela Murdocca, a professor of sociology, that Indigenous women offenders are often 

socio-economically disadvantaged, single parents, youthful, first-time offenders, have 

experienced or witnessed abuse or violence as a child, and also report mental health or 

substance abuse problems.  They are disproportionately victimized by crime.7  These factors 

constrain the life choices available to many Indigenous women.  Dr. Murdocca noted that 

“[m]ost drug-related offences by women are executed under conditions of duress. Women 

who participate in drug crime often present evidence of a difficult life period (economic 

factors such as the need to support children or family)”.8 

B. The Sentencing Decision 

8. At her sentencing hearing, Ms. Sharma challenged the two-year mandatory minimum 

for importing over 1kg of a Schedule I substance under s. 6(3)(a.1) of the CDSA.  The 

sentencing judge struck down the mandatory minimum as grossly disproportionate under s. 12 

of the Charter, in relation to Ms. Sharma and to a number of reasonable hypothetical 

offenders.9  There is no cross-appeal from this aspect of the sentencing judge’s decision. 

9. Ms. Sharma also challenged the restrictions on conditional sentences for offences 

punishable by a maximum of 14 years or life in s. 742.1(c)10 of the Criminal Code under ss. 7, 

6 Sentencing Decision at para 144, AB, Vol. I, Tab 4, p. 84. 
7 Willsay of Dr. Murdocca at para 16, 22-25, AB, Vol. III, Tab 8, p. 1774, 1776-1777; Transcript of 
examination-in-chief of Dr. Murdocca, 9 June 2017, p. 27:2-27:20. 
8 Willsay of Dr. Murdocca at paras 28-29, AB, Vol. III, Tab 8, p. 1777-1778. 
9 Sentencing Decision at paras 146, 157, 171, 177, 184, 194, 199, 215, 220-221, AB, Vol. I, Tab 4, 
p. 85, 88, 92, 94-95, 98-99, 100, 103-105. 
10 Notice of Application and Constitutional Question, Ex. 5, AB, Vol. III, Tab 10, p. 1803-1804. The 
Notice did not expressly challenge s. 742.1(e)(ii) (drug offences punishable by 10 years), which also 
applies here.  This was a purely technical omission that did not affect the evidence or argument. All 
parties and the sentencing judge proceeded on the basis that the issue was the availability of a 
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12, and 15 of the Charter (though her submissions focussed on s. 15).11  The sentencing judge 

rejected the s. 15 claim on the ground that s. 742.1(c) did not draw a relevant distinction based 

on Indigenous status.  He reached this conclusion for two reasons.  First, he held that there 

was “no statistical information” that Indigenous offenders were more likely to be charged 

with the offences caught by s. 742.1(c).12  Second, he noted that a judge retains discretion to 

impose a suspended sentence with probation in an appropriate case.13 

10. The sentencing judge suggested that Ms. Sharma would likely have received a 

conditional sentence but for the restriction in s. 742.1(c).  He wrote that, prior to 2012, 

offenders in Ms. Sharma’s position “would have been eligible for, and did in appropriate 

cases, receive a conditional sentence disposition.  Now, because [of] s. 742.1(c)…a 

sentencing court has no resort to the option of imposing imprisonment on a conditional 

basis”.14  Ms. Sharma was sentenced to 17 months’ imprisonment.  The sentencing judge 

recommended parole and Ms. Sharma was released on parole on August 24, 2018.15  

11. Although she has been released on parole, Ms. Sharma brings this appeal so that the 

public record will show the sentence she should have received and for declaratory relief that 

the sentence imposed on her was unconstitutional. 

conditional sentence for an offender who imports cocaine (see Crown Factum, Ex. 13, AB, Vol. 3, Tab 
18, p. 1894 at para 2). See Guindon v Canada, 2015 SCC 41 at para 20. 
11 The Notice challenged s. 742.1(c) under ss. 7, 12, and 15. Counsel focussed on the s. 15 argument in 
the Court below and the sentencing judge did not address s. 7, but the issue was not conceded by 
counsel.  The evidentiary record permits the Court to adjudicate these issues and there is no prejudice 
to the Crown in raising s. 7 in this appeal. See Alberta (Minister of Public Works, Supply & Services) v 
Nilsson, 2002 ABCA 283 at paras 172-173. 
12 Sentencing Decision at para 257, AB, Vol. I, Tab 4, p. 114. 
13 Sentencing Decision at paras 258-261, AB, Vol. I, Tab 4, p. 114-115. 
14 Sentencing Decision at para 242, AB, Vol. I, Tab 4, p. 110. 
15 Sentencing Decision at para 269, AB, Vol. I, Tab 4, p. 117; Affidavit of Cheyenne Sharma, sworn 
December 27, 2018, filed as fresh evidence on consent, AB, Vol. III, Tab 24, p. 1939-1940. 
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Ms. Sharma has adduced considerable evidence of the harmful effects of the legislation in

worsening the systemic disadvantage of Indigenous offenders.

D. Ms. Sharma Should Have Received a Conditional Sentence

62. There is no doubt that cocaine importation is a serious offence. Nonetheless, prior to

the enactment of ss. 742.I(c) and (e)(ii), conditional sentences were available for offenders

convicted of importing cocaine in appropriate circumstances. In this case, the sentencing

judge suggested that aconditional sentence would have been appropriate if it were available.3s

In light of the strong mitigating factors, a conditional sentence would have been the

appropriate sentence for Ms. Sharma.3e

Hamilton and Mason, supra at paras 104-105, 113 (ONCA); Dormevil, supra at

paras 17-18 (ONCA)

PART IV. ORDER REQUESTED

63. The appellant respectfully requests that this Court: grant leave to appeal from

sentence; declare that ss. 742.1(c) and (e)(ii) of the Criminal Code are of no force and effect

pursuant to s. 52(1) of the Constitution Act, 1982; substitute a sentence of time served; and

declare that Ms. Sharma was entitled to a conditional sentence of 24 months less a day.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1lth day of February,2019.

NadefR. Hasan / Stephen Aylward

38 Sentencing Decision atpara242, AB.Yol.I.Tab 4, p. 110.
3e 

See discussion in ooPart II" above and Sentencing Decision at para 266, AB. Vol. I, Tab 4, p. 1 16.
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At her sentencing hearing, she brought a s. 12 Charter challenge to the two-year 

mandatory minimum and a s. 15 challenge to s. 742.1(c) of the Criminal Code, which had 

removed the availability of a conditional sentence for importing (“the conditional sentence 

restrictions”).4 She also initially asserted, but abandoned, a s. 7 Charter argument.5 

7. The evidence at the hearing largely went in through a Gladue report and 

through expert witness Dr. Carmela Murdocca.  That evidence demonstrated the enduring 

legacies of colonialism in Canada—including ongoing serious levels of Indigenous 

overincarceration—and the extraordinary hardships the appellant herself has endured as 

a consequence.  The sentencing judge considered these factors at great length.6 

8. The appellant argued that the conditional sentence restrictions result in 

adverse impact discrimination against Indigenous offenders.7  Although any such impact 

would be expected to show up as an increase in reformatory jail sentences (because 

conditional sentences are only available within the reformatory range), statistical evidence 

showed that the percentage of Indigenous offenders in reformatory custody decreased 

slightly in the four years following the enactment of the restrictions.8  That evidence 

accordingly did not support the asserted adverse effect. 

9. Dr. Murdocca cited a study showing that, of 31 conditional sentences 

imposed on Indigenous women from 1999-2011, 29 would no longer be available due to 

                                                 
4 Notice of Application, Appeal Book Vol. III p. 1803; Joint [Trial] Factum of the Applicant and Intervener, 
Appeal Book Vol. III, Tab 17, p. 1881, para. 75.  She did not challenge s. 742.1(e)(ii), which has the same 
effect in her case (Appellant’s factum para. 9 and fn. 10), but the respondent accepts that this was an 
oversight. 
5 Transcript of September 19, 2017, p. 1 lines 16-21 and p. 26 lines 1-13. 
6 Reasons for Judgment, paras. 10-26, 56-60, 101-102 and 266-267.  
7 Joint [Trial] Factum of the Applicant and Intervener, Appeal Book Vol. III, Tab 17, p. 1881, para. 75. 
8 Reasons for Judgment, para. 102. The respondent does not wish to overemphasise these statistics, as 
there is reason to believe Indigenous status is underrecorded in the prison system. 
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suggestion that the appellant received “a sentence more onerous than the one she would 

otherwise have been given.”59 

72. Balancing the appellant’s significantly mitigated degree of responsibility and 

the gravity of the offence, the sentencing judge held that anything lower than the jail 

sentence he imposed would not be fit.60 That determination addresses ALS’s foundational 

presumption that “incarceration [was] not required to meet the principles of sentencing.”61 

The sentencing judge found that it was.  That finding is entitled to deference. 

R. v. Lacasse, [2015] 3 SCR 1089, para. 49. 

73. In contrast with the sentencing judge’s balanced approach, the appellant 

and the interveners prioritize principles of restorative justice over other legitimate 

sentencing principles, contrary to Wells, Ipeelee and Nasogaluak, supra.   

PART III – ADDITIONAL ISSUES 

74. The respondent raises no additional issues.  

PART IV – ORDER REQUESTED 

75. The appeal should be dismissed.  

76. The respondent estimates that its oral argument will take one hour.  

Dated at Toronto, Ontario, this 6th day of August, 2019. 

 

 
Kevin Wilson 
Counsel for the Respondent 

                                                 
59 Factum of LEAF/Asper, para. 30. 
60 Reasons for Judgment, para. 265. 
61 Factum of ALS, para. 3. 
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