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Part I – Overview and Statement of Facts 
A. Overview 

1. In 2011 Parliament amended the Sex Offender Information Registry Act, SC 2004, c. 10 

(SOIRA) following a statutory review. The review found that the national sex offender registry 

had unacceptably low offender inclusion rates, which undermined its utility as a tool for 

investigating sexual offences. The review examined the more effective Ontario sex offender 

registry, which has mandatory sex offender registration, with no prosecutorial or judicial 

discretion to exempt offenders, and very high offender inclusion rates. 

2. Under the previous provisions, registration of sex offenders in the national registry was 

mandatory, but there was prosecutorial and limited judicial discretion to exempt offenders. 

Parliament amended s. 490.012 CC to remove prosecutorial and judicial discretion to exempt 

offenders. 

3. Parliament also added s. 490.013(2.1) CC to address the registration period for offenders 

convicted of more than one designated sexual offence. The previous provisions were silent on 

the effect of multiple convictions and offenders convicted of multiple offences were subject to 

the period of registration associated with their most serious offence. Section 490.013(2.1) now 

requires that offenders convicted of multiple offences be registered for life, the same period of 

registration imposed on registered offenders convicted of a subsequent designated offence. 

4. The appellant challenges the constitutional validity of these new provisions on the basis 

that they violate s. 7, of the Charter because they are overbroad and grossly disproportionate to 

the extent lower risk sexual offenders are required to register. 

5. The respondent contends that these provisions are not overbroad, nor grossly 

disproportionate. There is a clear rational connection between the impact of these provisions and 

the objective of the national registry and the impacts on s. 7 rights are not disproportionate to 

SOIRA’s objective. 

6. A conviction for a designated sexual offence is an empirically validated predictor of 

increased sexual recidivism risk. Registering all offenders convicted of a designated offence is 

rationally connected to the objective of assisting police prevent and investigate sexual offences 
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by providing police a comprehensive source of accurate information on convicted sex offenders, 

useful for locating, identifying, or eliminating convicted sex offenders as suspects. 

7. The lifetime registration of offenders convicted of multiple designated offences is also 

rationally connected to the registry’s objective. Convictions for multiple designated offences is a 

rational and reasonable basis for concluding an offender has a higher sexual recidivism risk than 

offenders convicted of a single offence. As a result, these offenders will have a heightened 

sexual recidivism risk for longer and a longer period of registration will assist police in 

preventing and investigating sexual offences. Sexual offenders are slower to reoffend than 

nonsexual offenders and it may take up to 20 years for a sexual offender to reoffend. 

8. The fact that some registered offenders will not reoffend, some offenders pose a lower 

sexual recidivism risk than others, and sexual recidivism risk decreases over time does not 

undermine the rational connection between the effects of these provisions and the legislative 

objective of assisting police prevent and investigate sexual offences. 

9. At the time of sentencing, all offenders convicted of a sexual offence pose a greater 

sexual recidivism risk than nonsexual offenders and the non-offending population. There is no 

way to determine at the time of sentencing whether an individual sexual offender will reoffend or 

not. Even offenders assessed to be of the lowest sexual recidivism risk pose a heightened risk of 

reoffending and some offenders in that group will reoffend over the next 20 years. Providing 

police information on these offenders is rationally connected to assisting police prevent and 

investigate sexual offences. 

10. Numerous courts, including the Alberta Court of Appeal in the case, have found that the 

impacts of the impugned provisions are not grossly disproportionate to SOIRA’s legislative 

objective. The registration and reporting requirements are similar to many other state-compelled 

reporting obligations that routinely occur as part of the everyday life in Canada. Collateral 

impacts such as internal stigma, stress, anxiety, and increased contact with police either have not 

been established, are not an interference with a s. 7 protected right, or are not so serious as to be 

grossly disproportionate to SOIRA’s objective. 

11. Further or alternatively, if the impugned provisions are overbroad, but not grossly 

disproportionate, the resulting s. 7 violation is justifiable under s. 1 of the Charter.  
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B. Background 

12. The respondent accepts the facts recited in the appellant’s statement of facts and provides 

the following additional facts. 

13. The appellant pled guilty to two counts of sexual assault, committed against two different 

complainants at different times during the course of a house party. 

14. The appellant admitted to digitally penetrating one complainant’s vagina while she was 

sleeping. According to the agreed statement of facts, that complainant went to sleep alone in her 

bedroom and later awoke to find that appellant’s fingers inside her vagina. She rolled over and 

motioned for him to stop. He persisted saying that it would feel good. She pushed him away, 

flipped onto her stomach, and pulled up her pants. He again told her she would like it and put his 

hands up her shirt unclasping her bra. She again said no and he moved away. She thought that he 

was trying to take her picture. She threw his phone across the room and told him to leave. 

15. The appellant also admitted that earlier in the evening, he touched both complainants in a 

sexual manner. He touched each woman on the buttocks and attempted to grab their breasts 

while posing for a picture. They told him to stop. Later on he touched the other complainant’s 

thighs, moving his hands up and down to her buttocks. She said no and the appellant continued 

touching her until she pushed his hands off her. 

16. At sentencing, the prosecution asked for the mandatory DNA and SOIRA orders. The 

sentencing judge granted the DNA order, but adjourned the imposition of the SOIRA order and 

suggested that defence counsel should consider challenging the constitutional validity of the new 

SOIRA provisions. 

17. The appellant brought the suggested challenge. The Crown called evidence about the 

operation of the SOIRA registry. The sentencing judge ruled that ss. 490.012 and 490.013(2.1) 

violated s. 7 because they were overbroad and grossly disproportionate. The Crown requested a 

s. 1 hearing. Both the Crown and appellant called evidence. The judge found that the violation of 

s. 7 was not justified under s. 1 and she issued an immediate declaration of invalidity striking 

down both provisions. The appellant accordingly was not required to register. 

18. The Crown appealed the ruling to the Alberta Court of Appeal. The court granted a stay 

of the declaration of invalidity pending appeal. A majority of the court ruled that the impugned 
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provisions did not violate s. 7. Khullar, J.A. dissented and found that the provisions violated s. 7 

for overbreadth and the violation was not justifiable under s. 1. 

19. The Alberta Court of Appeal ordered that the appellant be registered, however, that order 

has been stayed by the filing of this appeal, and the appellant has not had to register or report to 

the registry. 

C. SOIRA and the impugned provisions 

20. The Sex Offender Information Registration Act, SC, 2004, c. 10 (SOIRA), created the 

National Sex Offender Registry. It came into force December 15, 2004. At the same time, 

Parliament enacted Criminal Code provisions governing the imposition of SOIRA orders 

compelling offenders to comply with SOIRA’s registration and reporting requirements.1 

21. The objective of the national registry is the same as the objective of Ontario’s sex 

offender registry, to protect society from the harm caused by sexual offenders by assisting police 

in the prevention and investigation of sexual offences.2 The registry provides police with rapid 

access to accurate information on convicted sexual offenders that is useful for identifying, 

locating, and excluding sexual offenders as possible suspects.3 

22. Parliament determined that the most effective way to provide police with accurate 

information on convicted sexual offenders is through the collection and registration of 

information about offenders on an ongoing basis.4 

23. Offenders required to register must report in person to a registration center within 7 days 

and provide the information set out in s. 5(1) of SOIRA. This includes names and aliases, date of 

birth, gender, height, weight, description of distinguishing physical marks, the addresses or 

location and phone numbers of all of their residence and places where they work, volunteer or go 

to school, numbers of all cell phones and pagers in their possession, information about vehicles 

and driver’s licences, and passport information. 

24. The person collecting the information may also record any observable characteristics that 

                                                   
1 Criminal Code, RSC 1985, c. C-46, ss. 490.011 to 490.032 
2 Ontario (Attorney General) v G, 2020 SCC 38 at para 73 
3 R v Debidin, 2008 ONCA 868 at para 35; R v Long, 2018 ONCA 282 at para 88; R v Redhead, 

2006 ABCA 84 at para 36 
4 SOIRA s. 2(2)(b) 
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may assist in identifying the offenders and may require a photograph to be taken.5 

25. After the initial registration, offenders are required to report again in person within 7 days 

after changing their primary or secondary residences, after changing the address/location of a 

work or volunteer activity, changing their given name or surname, receiving a driver’s licence, or 

receiving a passport.6 Otherwise, offenders must report in person again between 11 months and a 

year after the date of their last reporting.7 Offenders subject to more than one SOIRA order only 

need to comply with the reporting requirements of the most recent order. 

26. S. 6 of SOIRA requires offenders to provide details of absences from their primary and 

secondary residences of seven or more consecutive days. This notification may be given by 

registered mail. 

27. The duration of a SOIRA order is based on the sentence associated with the underlying 

designated offence: (1) 10 years if prosecuted summarily or having a maximum sentence of 2 or 

5 years, (2) 20 years if having maximum sentence of 10 or 14 years, and (3) life if having a 

maximum penalty of life.8 All subsequent SOIRA orders are for life.9 

28. Offenders can apply to terminate a SOIRA order after the passage of a fixed period of 

time related to the duration of the SOIRA order:10 after 5 years for a 10 year order, after 10 years 

for a 20 year order, and after 20 years for a lifetime order. The test for terminating a SOIRA order 

is the same as the test that was applied for exempting an offender at the time of sentencing under 

the previous provisions. 

29. SOIRA contains several provisions to protect offender privacy and information.11 The 

person collecting information must ensure offender privacy is respected and the information is 

not disclosed. Registration must be done in a manner and circumstances ensuring confidentiality. 

Offender information is removed if offenders receive an acquittal, a free pardon, an 

expungement, or a quashing of the finding of guilt. It is an offence punishable by fine or 

                                                   
5 SOIRA s. 5(3) 
6 SOIRA ss. 4.1, 5.1 
7 Ibid. 
8 Criminal Code, s. 490.013 
9 Criminal Code, s. 490.013(2) 
10 Criminal Code, s. 490.015 
11 SOIRA ss. 8-17 
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imprisonment to allow registry information to be improperly disclosed. 

30. The public cannot access information in the registry and police can only obtain 

information in the registry for the prevention or investigation of sexual offences. 

31. The impugned provisions, ss. 490.012 and 490.013(2.1) CC, were enacted following a 

statutory review of the nation sex offender registry, conducted by the Standing Committee on 

Public Safety and National Security in 2009. The committee heard from a number of 

stakeholders and reviewed the operation of the Ontario sex offender registry. The stated purpose 

of the review was to determine what changes are required to make SOIRA and related legislation 

best able to fulfill its purpose of helping police investigate sexual offences.12 

32. The committee concluded that amendments to SOIRA and related legislation were 

required for the registry to be more effective for investigating sexual offences.13 Its 

recommendations were specifically designed to help police prevent crimes of sexual nature, 

solve sexual offences more quickly, and more effectively supervise sex offenders in the 

community and were inspired by the provisions of the more effective Ontario registry.14 

33. A comparison of the national registry to the Ontario registry found that the Ontario 

registry was consulted 475 times a day, whereas the national registry was only consulted on 

average 165 times per year.15 

34. One of the national registry’s major deficiencies was its low offender inclusion rate.16 

Some witnesses estimated that the offender inclusion rate was as low as 50%, whereas the 

Ontario registry, which has mandatory registration and no prosecutorial or judicial discretion to 

exempt offenders, had an inclusion rate of 96.84%. 

35. The low inclusion rate was believed to be due to prosecutors not requesting SOIRA orders 

and courts only imposing SOIRA orders 90% of the time they were requested. Inclusion rates 

also varied widely by province and territory and some witnesses believed that the lack of 

                                                   
12 HC, Standing Committee on Public Safety and National Security, Statutory Review of the Sex 

Offender Information Registry Act, 2nd Session, 40th Parliament, December 2009, p. 2-3 
13 Ibid.  
14 Ibid. p. 2 
15 Ibid. p. 5 
16 Ibid. p. 8 
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automatic inclusion was causing an inconsistent application of the law across Canada.17 

36. The report noted that police witnesses were unanimous that the national registry was a 

useful tool for investigating sexual offences and in some cases preventing them.18 The committee 

hoped that its recommendations would provide a more effective and efficient tool for 

investigating sexual offences and would improve the monitoring of convicted sexual offenders. 

37. Following the statutory review Parliament enacted Bill S-2, Protecting Victims from Sex 

Offenders Act, RS, c. C-46 in 2011. In addition to other changes, Parliament expanded the 

purpose of the registry to also include the prevention of sexual offences. 

38. To address low inclusion rates, Parliament adopted the mandatory inclusion of offenders 

used by the Ontario registry. Section 490.012 CC was replaced to remove any prosecutorial or 

judicial discretion to exempt offenders. It now requires that a SOIRA order be imposed on all 

offenders convicted of a designated sexual offence. 

39. Parliament also added s. 490.013(2.1) CC to address the duration of registration for 

unregistered offenders convicted of multiple designated offences. The previous provisions were 

silent and offenders convicted of multiple designated offences were treated the same as offenders 

convicted of only one designated offence, with the period of registration determined by the 

maximum sentence associated with the underlying offence. Whereas registered offenders 

convicted of a subsequent designated offence are registered for life. In enacting s. 490.013(2.1), 

Parliament elected to treat offenders convicted of multiple designated offences the same way as 

registered offenders convicted of another designated offence are treated. 

D. Evidence about operation of the national registry 

40. Offender information is stored in the National Sex Offender Registry (NSOR), which is 

located on a secure RCMP network. Access to NSOR is tightly restricted. All people granted 

access to NSOR must successfully complete extensive training. Any use of NSOR is fully 

audited and every keystroke and record accessed is recorded to ensure compliance with the 

SOIRA privacy requirements and restrictions on the use of NSOR data. 

41. Information in NSOR may only be accessed in strict accordance with the requirements 

                                                   
17 Ibid. 
18 Ibid. p. 15 



8 

 

 

set out in SOIRA. Anyone found to have improperly accessed NSOR information can have his or 

her access revoked. Access is also removed for any individual that moves to another position 

where access is not required, or if an individual does not access NSOR for two months. As of 

April 2017 only 142 people in Canada have access to NSOR. 

42. Police investigators have no direct access to NSOR information. Investigators must 

complete a form requesting information that states the reason they want NSOR information. A 

provincial administrator reviews the request and determines whether the SOIRA requirements for 

release of information are met. If the provincial administrator is unsure, the request is sent to the 

RCMP head office for a legal determination. If a request is approved, the provincial 

administrator provides only the information that was specifically requested by the investigator. 

43. The information in NSOR is not linked to any other database. The public has no access to 

NSOR information. NSOR information will not be disclosed to anyone or any other 

governmental agency for any purpose not authorized by SOIRA, even if an offender consents to 

its release. 

44. Requests for information occur in four situations: the investigation of a sexual offence 

committed by a known offender, the investigation of a sexual offence by an unknown offender, 

the prevention of a sexual offence by a known offender, and the prevention of a sexual offence 

by an unknown offender. Information requests in relation to a known offender will only result in 

the release of information related to that known offender. 

45. Requests for information in respect of an unknown offender can be based on information 

known about the suspect involved in the sexual offence such as his description, vehicle 

description, geographical area or other identifying characteristic. 

46. A request for information for the prevention of a sexual offence requires that there be a 

reason to believe that a sex crime may occur. 

47. As of April 12, 2017 there were 44, 358 sex offenders registered in NSOR. The number 

of offenders in the registry has increased by about 3,182 offenders per year between 2011 and 

2016. The average number of information requests per year between 2012 and 2016 for all of 

Canada was 563.5. 

48. The vast majority of information requests are made in relation to known offenders. In 
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Alberta there are on average only 21 information requests per year made in relation to an 

unknown offender. There have only been 7 preventative information requests for unknown 

offenders since preventative search became allowed in 2011. There have been 10 preventative 

requests made in Alberta in respect of known offenders. 

E. Evidence on sex offenders 

49. A conviction for a sexual offence is an empirically validated predictor of risk for the 

commission of further sexual offences.19 It is one of the main predictors of recidivism risk used 

in sexual recidivism risk assessment and it is one of the stronger, if not strongest, predictors of 

sexual recidivism risk.20 

50. Offenders convicted of a designated sexual offence, at the time of sentencing, are more 

likely to commit a sexual offence than someone convicted of a nonsexual offence.21 10-15% of 

offenders convicted of a sexual offence will reoffend after 5 years compared to about 2% of 

offenders convicted of a nonsexual offence.22 This amounts to a 5 to 8 times greater risk of 

committing a sexual offence in 5 years than other offenders.23 

51. There is insufficient data to determine what risk the non-offending public poses, but it is 

less than the 2% rate in 5 years for nonsexual offenders.24 

52. These observed sexual recidivism rates are an underestimation of actual rates of sexual 

recidivism, since not all offences are reported or result in a criminal conviction, which is the 

measure typically used to calculate observed sexual recidivism rates.25 The degree of 

underestimation is unknown and it is likely greatest for 5 year sexual recidivism rates.26 

53. The designated sexual offences used by SOIRA for inclusion in the registry overlap 

substantially with the sexual offences used in the research on sexual recidivism. As result, 

                                                   
19 Dr. Hanson, Appellant’s Record (“AR”), Vol. II, 178/7-12; 227/39-223/2; 245/34-35 
20 Dr. Hanson, AR Vol. II, 228/1-2; Dr. Zgoba, AR Vol. III, 171/23-28 
21 Dr. Hanson, AR, Vol. II, 178/7-22; 179/13-32 
22 Ibid. 178/8-22; 179/13-32 
23 Ibid. 178/22-24; 178/37-179/2 
24 Dr. Hanson, AR, Vol. II, 213/23-31; 233/4-12 
25 Ibid. 180/29-41 
26 Ibid. 180/39-41 
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designated offences used for inclusion in the registry are a valid predictor of risk for further 

sexual offending.27 

54. Sexual offenders are slower to reoffend than non-sexual offenders. It can take up to 20 

years for a recidivist sexual offender to reoffend, whereas most recidivist nonsexual offenders 

commit another offence within 5 years of release.28 The cumulative sexual recidivism rate for all 

sexual offenders as a group is 10-15% after 5 years, 15-20% after 10 years and 20-25% after 15 

years.29 An offender with a conviction for a nonsexual offence has a 2% risk of committing a 

sexual offence in the next 5 years. There is a lack of good data for nonsexual offender risk of 

committing a sexual offence over 15 years, but it is likely 2 to 4%.30 One study found it to be 2% 

lifetime risk, which is a lower risk than 2% over 5 years.31 

55. There are numerous other predictors of sexual recidivism risk that are associated with 

either an increased or decreased risk of sexual recidivism.32 This allows sexual offenders to be 

divided into subgroups, based on simple characteristic known to be predictive of sexual 

recidivism.33 These subgroups will have different risks of sexual recidivism. In every subgroup 

there will be offenders who commit another sexual offence and offenders who do not. 

56. Even in a subgroup of offenders identified to be very low risk to reoffend, offenders over 

the age of 60 when released who offended against a relative,34 the risk of committing a further 

sexual offence is greater than for nonsexual offenders. Although this group has the same 2% risk 

of sexual offending over 5 years as nonsexual offenders,35 it appears to have a sexual recidivism 

risk of 5% over 15 years,36 compared to a 2-4% for nonsexual offenders over 15 years.37 

However, this difference may fall within the margin of error because of data limitations.38 

                                                   
27 Ibid. 175/17-26; 181/2-27 
28 Ibid. 223/15-23; 229/6-18; 235/3-32; 247/10-13 
29 Ibid. 174/30-175/9 
30 Ibid. 214/33-36 
31 Ibid. 212/23-28; 255/6-19 
32 Ibid. 181/34-41; 184/38-187/29 
33 Ibid. 175/29-39 
34 Dr. Hanson, AR, Vol. III, 21/24-22/30 
35 Dr. Hanson, AR, Vol. II, 178/8-24; 179/13-32; 193/3-17; 212/23-25; AR, Vol. III, 22/32-34 
36 Dr. Hanson, AR, Vol. II, 178/8-24; 213/33-41; AR Vol. III, 34/3-12 
37 Dr. Hanson, AR, Vol. II, 179/13-32; 213/38-39; 214/33-36; 255/6-19 
38 Ibid. 215/21-39 
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57. It is not possible to reliably determine whether an individual offender will or will not 

reoffend. 39 Although a number of reliable predictors of sexual recidivism are known, no single 

predictor is strongly related to recidivism risk. 

58. There are several factors generally considered at sentencing that bear no relation to 

sexual recidivism risk. These factors include offender remorse,40 pleading guilty, and taking 

responsibility for the offence.41 The involvement of alcohol in the offence is actually weakly 

associated with an increased sexual recidivism risk.42 The seriousness of the sexual offence 

committed is not associated with increased recidivism risk, but is associated with increased 

severity of offence should the offender reoffend.43 

59. Actuarial tools are the best predictors of sexual recidivism, yet they only have a 

discriminatory accuracy score of 0.7, meaning they are only accurate 70% of the time.44 Other 

methods such as layperson assessment and unstructured professional judgment have a predictive 

accuracy of between 0.5 and 0.6 and are only correct between 50-60% of the time and are only 

slightly better than chance at predicting recidivism.45 

60. A conviction for a second sexual offence, after being convicted and sentenced for a prior 

sexual offence, is a predictor of substantially heightened recidivism risk. However, an increased 

risk of recidivism has not been observed for multiple convictions that arise from a single incident 

when the offender has not been convicted of an earlier sexual offence.46 

61. While it may take sex offenders up to 20 years to reoffend, individual risk for committing 

another sexual assault decreases with the length of time that a sex offender has been in the 

community without reoffending.47 A sexual offender’s risk of reoffending is roughly cut in half 

for every five years that the offender remains in the community without committing another 

sexual offence. After 20 years, sex offenders who have not committed another sexual offence 

                                                   
39 Ibid. 176/17-19 
40 Ibid. 221/3-4 
41 Dr. Hanson, AR, Vol. II, 220/41-221/1; AR, Vol. III, 4/7-10; 4/19-21 
42 Dr. Hanson, AR, Vol. II, 221/15-30 
43 Dr. Hanson, AR, Vol. III, 20/23-38 
44 Dr. Hanson, AR, Vol. II, 195/14-20; 218/38-219/14 
45 Ibid. 195/14-20; 218/38-219/14 
46 Ibid. 196/14-24 
47 Ibid. 229/24-27; 231/16-25; 234/1-235/32; 247/1-13 



12 

 

 

will pose a sexual recidivism risk similar to that of nonsexual offenders of 2% over the next 5 

years,48 which is a higher risk than the non-offending population.49 

62. Even after 20 years, offenders still pose an increased risk of sexual offending compared 

to the general population and it a policy decision as to what sexual recidivism risk merits 

inclusion in the registry having regard to the serious effects of sexual victimization.50 

63. Using actuarial tools, an offender with the characteristics of the appellant would have 

been found to have the average sexual recidivism risk, being a 10-13% risk of reoffending over 

the next 5 years.51 In order to be of very low risk to reoffend, an offender would have to be older 

than 50 and have offended against a related female.52 

64. Dr. Zgoba, the appellant’s expert, confirmed much of Dr. Hanson’s evidence. Age, prior 

sexual offending, and characteristics of the victim have the highest predictive accuracy. 

Seriousness of offence is not a good predictor of sexual recidivism. A prior history of sexual 

offending is considered a preeminent risk factor for sexual recidivism. Observed rates of sexual 

recidivism likely underestimate true rates of offending as not all sexual offending results in 

conviction. In 80% of sexual offences the offender is known to the victim.53 

65. Dr. Zgoba was aware of research that found the registration of sex offenders in the US 

and UK resulted in quicker detection of sexual offences and quicker apprehension of registered 

suspects.54 

F. The application judge’s reasons 

66. The judge found that ss. 490.012 and 490.013(2.1) CC violated s. 7 because they were 

overbroad and had a grossly disproportionate effect to the extent they removed judicial discretion 

to exempt offenders who “present no risk of reoffending.”55 

                                                   
48 Ibid. 
49 Ibid. 232/32-39; 233/4-12; 255/6-19 
50 Ibid. 231/16-232/2; 234/6-235/32; 249/2-12; 
51 Dr. Hanson, AR, Vol. II, 198/11-38; 199/10-31; 220/19-223/20; Dr. Zgoba, AR, Vol. III, 

181/21-30 
52 Dr. Hanson, AR, Vol. II, 200/1-8; AR, Vol III, 21/40-22/34; 34/4-7 
53 Dr. Zgoba, AR, Vol. III, 166/29-34 
54 Ibid. 158/24-33; 192/29-193/4 
55 Application Judge’s Reasons on s. 7, R v Ndhlovu, 2016 ABQB 595 at para 6, AR, Vol. I, 4 
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67. The judge found that the impugned provisions are not arbitrary because there was a 

rational connection between providing police up-to-date information on convicted sex offenders 

and the goal of investigating and preventing sexual offences.56 However, the provisions are 

overbroad because there is no rational connection between including offenders who are low or no 

risk to reoffend in the registry and assisting police investigate or prevent sexual offences.57 She 

found that the mandatory lifetime registration of a first time offender convicted of more than one 

designated offence is overbroad, because doing so captures offenders who will never re-offend 

and registering offenders who will not reoffend bears no relation to protecting the public and 

goes further than necessary.58 

68. The judge found that the appellant was at very low risk to reoffend because he had no 

criminal record, he took responsibility, he pleaded guilty, he showed great remorse, and the 

offences involved the consumption of alcohol.59 As a result, requiring him to register for life has 

no connection with assisting police with the investigation or prevention of sexual offences. 

69. The judge further found that the negative impact on low risk offenders is grossly 

disproportionate to the benefit of mandatory registration of low risk offenders.60 She found the 

reporting requirements are not minimal and that their cumulative effect was onerous and the 

information provided by offenders was significant. She found that deleterious effects on 

offenders include the effect of random compliance checks and the accompanying risk that 

information could be divulged. She also found there are potentially far reaching effects on 

offender privacy should an offender’s name appear on a suspect list produced from the registry 

in response to a complaint of suspicious behaviour.61 

70. The judge found that the impugned provisions could not be saved under s. 1. She 

accepted that the provisions had a pressing and substantial objective.62 However, she found that 

the provisions were not proportional because they lacked a rational connection,63 were not 

                                                   
56 Ibid. at para 92, AR, Vol. I, 14 
57 Ibid. at para 116, 119, AR, Vol. I, 17 
58 Ibid. 
59 Ibid. at para 133, AR, Vol. I, 19 
60 Ibid. 
61 Ibid. at para 124, AR, Vol. I, 18 
62 Application Judge’s Reasons on s. 1, 2018 ABQB 277 at para 20-23, AR, Vol. I, 26 
63 Ibid. at para 84-94, AR, Vol. I, 33-34 
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minimally impairing because judicial discretion to exempt offenders could remain,64 and the 

negative impacts outweighed the benefits.65 

71. The judge issued an immediate declaration of invalidity, declaring ss. 490.012 and 

490.013(2.1) to be of no force and effect.66 

G. Alberta Court of Appeal’s decision 

1. Reasons of the majority 

72. The majority of the Alberta Court of Appeal found that ss. 490.012 and 490.013(2.1) CC 

did not violate s. 7 of the Charter. It found the impugned provisions were not overbroad and did 

not have a grossly disproportionate impact. 

73. The majority found that the mandatory inclusion of all offenders convicted of a 

designated offence is rationally connected to the objective of assisting police with the 

investigation and prevention of sexual offences. A conviction for a designated offence is a valid 

predictor of increased risk of sexual recidivism and a rational basis for inclusion on the registry. 

74. The majority also found that the lifetime registration of offenders convicted of more than 

one designated sexual offence is rationally connected to the objective of assisting police with the 

investigation and prevention of sexual offences. The number of convictions bears some 

relationship to the risk of reoffending. As a group they are of greater risk to commit another 

sexual offence. Parliament is entitled to apply that gradation and characterization to offenders as 

long as there is some rational basis to do so. Where there is a basis to conclude there is an 

additional propensity to commit sexual offences that does not exist for offenders committing a 

single offence, the addition of an added period of registration does not make that law overbroad. 

75. In finding that ss. 490.012 and 490.013(2.1) are not overbroad, the majority noted that, 

absent gross disproportionality, the precise weighing and calibration of the nature and extent of 

the risk to public harm and legislative response is the job of Parliament. It is not to be precisely 

weighed by the court lest the courts improperly intrude into the legislative sphere. It is for 

                                                   
64 Ibid. at para 109-125, AR, Vol. I, 37-39 
65 Ibid. at para 126-142, AR, Vol. I, 39-41 
66 Ibid. at para 147-149, AR, Vol. I, 42 
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Parliament to determine what recidivism risk merits inclusion in the registry to assist police in 

the investigation and prevention of sexual offences. 

76. The majority also found that the mandatory registration of lower risk sexual offenders 

convicted of multiple offences was not grossly disproportionate. It found that the reporting 

requirements are not so onerous as to be grossly incompatible with the protection of society from 

recidivist sex offenders. If not strictly modest they are reasonable and not dissimilar to many 

other reporting obligations that routinely occur as part of everyday life for all Canadians, who are 

compelled by the state to provide information from time to time. It further found that the 

additional burdens considered by the application judge related to internal stigma and police 

harassment were not established on the evidence and were not sufficient to violate of s. 7. 

77. The majority having found there was no breach of s. 7 did not conduct a s. 1 analysis. 

2. Reasons for dissent 

78. Khullar, J.A., found that the impugned provisions violate s. 7 because they are overbroad 

to the extent that offenders with a negligible risk of sexual offending are included in the registry. 

She did not find that the impugned provisions have a grossly disproportionate impact. 

79. Khullar, J.A., found that the impugned provisions were overbroad because the application 

judge found the appellant was a negligible risk to reoffend. However, Khullar J.A. did not 

consider the uncontested expert evidence that (1) it is not possible to make such a determination 

of sexual recidivism risk at the time of sentencing, (2) the factors considered by the trial judge in 

assessing the appellant’s sexual recidivism risk have no relationship to sexual recidivism risk, 

and (3) an offender with the characteristics of the appellant would be of typical sexual recidivism 

risk and not a very low or negligible risk to reoffend. 

80. Khullar, J.A., further found that the violation of s. 7 was not justifiable under s. 1. She 

accepted that the provisions have a pressing and substantial objective, but found the Crown did 

not establish the violation was proportionate because it failed to establish the measures are 

minimally impairing or that the benefits outweigh the impacts on s. 7 rights. 
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Part II – Statement of issues 

82. The appellant has stated the issues in this appeal are: 

(a) Do ss. 490.012 and 490.013(2.1) CC violate s. 7 of the Charter? 

(b) If so, are the provisions justifiable under s. 1 of the Charter? 

83. The respondent’s position on these issues is: 

(a) Ss. 490.012 and 490.13(2.1) do not violate s. 7 of the Charter, because they are 

not overbroad, nor grossly disproportionate.  

(b) Alternatively, if the provisions are overbroad, but not grossly disproportionate, 

the s. 7 violation is justifiable under s. 1 of the Charter. 
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Part III – Argument 
A. Sections 490.012 and 490.013(2.1) CC do not violate s. 7 of the Charter 

84. While the registration and reporting requirements of SOIRA interfere with offender 

liberty, it does so in accordance with the principles of fundamental justice. Sections 490.012 CC 

and 490.013(2.1) are not overbroad, nor do they have a grossly disproportionate impact. 

85. The appellant contends that the impugned provisions are overbroad and grossly 

disproportionate for offenders who pose a low risk of sexual recidivism. The appellant accepts 

that a rational connection exists between the impugned provisions’ effects and the legislative 

objective for higher risk offenders, but argues that that rational connection does not apply to low 

risk sexual offenders. 

86. The respondent submits that the rational connection that exists for offenders with a high 

risk of sexual recidivism applies to all offenders convicted of a designated sexual offence. 

Further, the impacts of registration are not grossly disproportionate to the legislative objective of 

assisting police prevent and investigate sexual offences. 

1. Mandatory registration of offenders convicted of a designated sexual offence is not 
overbroad 

87. Overbreadth, like arbitrariness, is concerned with the connection between a law’s object 

and its effects. However, it addresses the situation where there is a no rational connection 

between a law’s purpose and some, but not all, of its impacts.67 An overbroad law is essentially 

one that is in part arbitrary. The inquiry is the same as it is for arbitrariness and the question is 

whether there is no connection between the effects and the law’s objectives.68 It is not a standard 

that is easily met.69 

                                                   
67 Bedford v Canada (Attorney General), [2013] 3 SCR 1101 at para 112 
68 Ibid. at para 119 
69 Ibid. at para 108, 111 
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88. The purpose of SOIRA and the national sex offender registry is to assist police with the 

prevention and investigation of sexual offences.70 This is the same purpose as the Ontario sex 

offender registry that was accepted in Ontario (Attorney General) v G.71 

89. The means of assisting police prevent and investigate sexual offences is by creating a 

comprehensive source of accurate information on convicted sexual offenders by requiring all 

offenders convicted of designated sexual offences to register and report certain information about 

themselves. 

90. The rationale for including all offenders convicted of a designated sexual offence in the 

registry is that a conviction for a designated sexual offence is a predictor of an increased risk to 

commit a further sexual offence. Providing police accurate information on convicted sex 

offenders useful for identifying, locating, or excluding convicted sexual offenders as suspects, 

assists police prevent and investigate sexual offences because a significant number of offenders 

convicted of a designated sexual offence will sexually reoffend. 

91. A conviction for a designated sexual offence is an empirically validated predictor of 

future risk to commit a sexual offence. At the time of sentencing, offenders convicted of a 

designated offence pose a greater risk of committing another sexual offence than nonsexual 

offenders and the non-offending population. This is true for all sexual offenders regardless of 

their personal circumstances or the circumstances of the offence. The lowest risk sexual 

offenders still pose an increased risk of sexual offending. 

92. Although the evidence is not conclusive,72 there is evidence that even the lowest risk 

sexual offenders pose a greater risk of committing another sexual offence over the next 15 years, 

                                                   
70 R v Ndhlovu, 2020 ABCA 307 at para 72 and 198, AR, Vol. I, 62 and 86;  
71 Ontario (Attorney General) v G, supra note 2 at para 73 
72 As a result of limitations with the data it is possible that the observed difference in sexual 

recidivism rates for the lowest risk sexual offenders and nonsexual offenders falls within the 

margin of error such that they have a similar sexual recidivism risk. 
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than nonsexual offenders and the non-offending population.73 Some sex offenders in the lowest 

risk group will reoffend and providing police with accurate information on these offenders will 

assist police prevent and investigate sexual offences. 

93. The argument that Parliament should not have included low risk offenders in the registry 

is not that there is no rational connection between registering lower risk sex offenders and 

SOIRA’s objective, it is that Parliament made the wrong policy choice about the degree of 

increased sexual recidivism risk that merits inclusion in the registry to assist police. 

94. The argument is not that low risk offenders pose no risk of sexual reoffending, so there is 

no rational connection for including low risk offenders; it is that Parliament was wrong in its 

conclusion that these offenders pose a sufficiently high risk of sexual reoffending to justify 

inclusion in the registry. This does not make the mandatory registration of offenders convicted of 

a designated sexual offence overbroad. 

95. The argument that mandatory registration is overbroad because a majority of convicted 

sexual offenders will not reoffend, confuses risk of harm with actual harm. Parliament is not 

limited to creating legislative responses only to actual public harm. Parliament is also entitled to 

legislate to protect the public from the risk of harm.74 

96. Where there is proof of risk of public harm beyond the de minimis or of more than a 

trifling nature, Parliament is entitled to craft a criminal response.75 The precise weighing and 

calibration of the nature and extent of the harm and response is Parliament’s job. Parliament’s 

response is not to be precisely weighed by the courts because it would be an improper intrusion 

into the legislative sphere.76 

97. Parliament must sometimes make policy choices requiring predictions about the social 

effects of laws based on “the product of a mix of conjecture, fragmentary knowledge, general 

                                                   
73 5% for sexual offenders, 2-4% for nonsexual offenders, less than 2% for non-offenders over 

15 years 
74 R v Malmo-Levine, [2003] 3 SCR 571 at para 134 
75 Ibid. at para 78, 133-134 
76 Ibid. at para 133 
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experience and knowledge of the needs, aspirations and resources of society, and other 

components.”77 To require Parliament to wait for definitive social science conclusions every 

time it wishes to make social policy change places an unjustifiable limit on legislative power by 

demanding a degree of scientific accuracy to the art of government that is not possible.78 

98. Parliament is entitled to determine that the sexual recidivism risk posed by the lowest risk 

sex offenders, merits inclusion in the registry so as to assist police prevent and investigate sexual 

offences. Parliament is entitled to act on a reasoned apprehension of harm even if on some points 

the “jury is still out,”79 A lack of unanimity in scientific opinion is not fatal to Parliament’s 

attempt to address harm. Complex human behaviour may not lend itself to precise scientific 

demonstration and Parliament cannot be held to a higher standard of proof than the subject 

matter admits.80 

99. As this court explained in R v Malmo-Levine: 

… Once it is demonstrated, as it has been here, that the harm is not de minimis, or in the 
words of Braidwood J.A., the harm is "not [in]significant or trivial", the precise weighing 
and calculation of the nature and extent of the harm is Parliament's job. Members of 
Parliament are elected to make these sorts of decisions, and have access to a broader 
range of information, more points of view, and a more flexible investigative process than 
courts do. A "serious and substantial" standard of review would involve the courts in 
micromanagement of Parliament's agenda. The relevant constitutional control is not 
micromanagement but the general principle that the parliamentary response must not be 
grossly disproportionate to the state interest sought to be protected … 

100. Parliament has acted on a reasoned apprehension of harm. Its decision that all offenders 

convicted of a designated sexual offence pose a sufficiently heightened sexual recidivism risk to 

merit registration to achieve the goal of assisting police prevent and investigate sexual offences 

is a policy decision that is owed deference. There is a clear rational connection between the 

registration of all offenders convicted of a designated sexual offence and assisting police prevent 

                                                   
77 RJR-MacDonald Inc. v Canada (1994), [1995] 3 SCR 199 at para 67 
78 Ibid. 
79 R v Malmo-Levine, supra note 74 at para 78 
80 R v Sharpe, [2001] 1 SCR 45 at para 89 
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and investigate sexual offences. It is not overbroad. Several courts have come to a similar 

conclusion.81 

101. The fact that sexual recidivism risk declines over time and may eventually become 

equivalent to the risk of nonsexual offenders does not undermine or eliminate the rational 

connection for registering all sex offenders at the time of sentencing. That has been incorporated 

into the legislative scheme. Parliament elected to retain offenders’ ability to terminate SOIRA 

orders at a time when their individual risk of recidivism is lower than it was at the time of 

sentencing by virtue of their having remained offence free in the community for the specified 

periods of time. 

102. The application judge and dissenting justice found that mandatory registration was 

overbroad on the basis of the application judge’s finding that the appellant was no risk or very 

low risk to reoffend. This is not a finding that the application judge was able to reasonably make 

and it cannot be the basis for finding that mandatory registration of sexual offenders is 

overbroad. 

103. The uncontested expert evidence is that it is not possible at the time of sentencing to say 

that an individual sexual offender poses no risk of future sexual reoffending. Properly assessed 

the appellant poses the typical sexual recidivism risk. Layperson assessment of sexual recidivism 

risk is only accurate 50-60% of the time, marginally better than chance. The majority of factors 

that the application judge relied on to conclude the appellant was of very low risk to reoffend, 

such as remorse, a guilty plea, taking responsibility, the involvement of alcohol in the offence, 

are not related to reduced sexual recidivism risk. Both experts agreed that based on the most 

accurate means of assessing sexual recidivism risk, an offender with the same characteristics as 

the appellant, committing the same offences, would be assessed as having the average sexual 

recidivism risk for a sexual offender. 

104. In short, there is a rational connection for the inclusion of the appellant in the registry and 

the goal of assisting police prevent and investigate sexual offences, because by virtue of his 

                                                   
81 R v TAS, 2018 SKQB 183 at para 78-79; R v Lafferty, 2020 NWTSC 5 at para 33-39; R v 

Vitale, 2021 NSSC 109 at para 82 to 84; R v Dyck, 2008 ONCA 309 at para 125 
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convictions for two designated sexual offences he has a significantly increased risk of 

committing another sexual offence compared to nonsexual offenders and the non-offending 

populace.82 There is no evidence to support the conclusion that mandatory registration interferes 

with some sexual offender’s liberty for reasons unrelated to the registry’s purpose. 

2. The lifetime registration of offenders convicted of more than one designated offence 
is not overbroad 

105. Section 490.013(2.1), which imposes lifetime registration on offenders convicted of 

multiple designated offences, is similarly not overbroad. There is a rational connection between 

its effects and the legislative purpose. 

106. Parliament enacted s. 490.013(2.1) to address the length of registration for offenders 

convicted of multiple designated offences. Prior to its addition, offenders convicted of multiple 

designated sexual offences were treated the same as offenders convicted of a single designated 

sexual offence, with the duration of registration being determined by the maximum sentence 

associated with the most serious offence the offender was convicted of. 

107. Parliament in enacting s. 490.013(2.1) elected to treat offenders convicted of multiple 

designated offences the same way that registered offenders convicted of an additional offence are 

treated by requiring lifetime registration. 

108. Requiring lifetime registration of offenders convicted of multiple designated offences is 

premised on the common sense inference that multiple convictions for designated offences are an 

indicator of higher sexual recidivism risk, than associated with a single conviction for a 

designated offence and therefore a longer period of registration is required. 

109. The increased period of registration is rationally connected to the purpose of assisting 

police prevent and investigate sexual offences. Offenders who are convicted of multiple 

designated offences pose a higher sexual recidivism risk than offenders convicted of one 

designated offence and accordingly require a longer period of registration because they pose a 

risk to the public for a longer time. Sexual offenders can take up to 20 years to reoffend. 

                                                   
82 10-13% over 5 years compared to 2% over 5 years and less than 2% lifetime risk 
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110. Longer registration ensures that police will have access to relevant information on all 

sexual offenders who reoffend to assist them in preventing and investigating sexual offences. 

111. As noted by the Ontario Court of Appeal in R v Long, the provision involves the 

assessment of risk of future harm, which is an exercise that is inherently imprecise.83 Parliament 

is entitled to act on a reasoned apprehension of harm even if it has not been established to a 

scientific certainty.84 

112. Parliament was entitled to draw the inference that convictions for multiple designated 

offences is logically probative of an offender’s increased risk of committing further sexual 

offences and legislate accordingly. The court in R v Long explained that multiple convictions can 

reasonably be regarded as “demonstrating the offender’s persistence and impulsiveness, and 

therefore his enhanced risk of re-offending.” 

113. Common experience suggests that offenders willing to commit multiple offences are 

more likely to reoffend than offenders who commit only a single offence. Further, there is 

research suggesting that being convicted of a further sexual offence after being convicted and 

sentenced for a sexual offence greatly increases an offender’s sexual recidivism risk. 

114. Even though Dr. Hanson testified that being convicted of more than one designated 

offence as a result of single incident or spree has not been similarly observed to increase sexual 

recidivism risk, the available research is limited and observational in nature and does not prove 

that the common sense inference is wrong. 

115. Parliament is entitled to impose longer registration on offenders convicted of multiple 

designated offences based on its reasonable apprehension that these offenders pose a greater 

sexual recidivism risk even though it has not been scientifically established. 

116. The Ontario Court of Appeal in R v Long found that the effect of s. 490.013(2.1) was 

rationally connected to its objective. It found Parliament was entitled to draw the inference that 

convictions for multiple designated sexual offences is logically probative of an offender’s 

increased risk of committing further sexual offences.85 S. 490.013(2.1)’s purpose of subjecting 

                                                   
83 R v Long, supra note 3 at para 124 
84 Malmo-Levine, supra note 74 at para 78; R v Sharpe, supra note 80 at para 89 
85 R v Long, supra note 3 at para 131 
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sex offenders who are at a higher risk of re-offending to longer periods of registration is 

rationally connected to the purpose of assisting police prevent and investigate sexual offences. 

SOIRA is plainly designed to ensure that information on sexual offenders is complete, current 

and accurate, so that police are able to identify and locate a convicted sex offender when seeking 

to prevent of investigate a sexual offence.86 

117. Several other courts have come to this conclusion.87 

118. As is the case for s. 490.012, the fact that some offenders will not reoffend, or that some 

offenders have a lower sexual recidivism risk, or that sexual recidivism risk declines over time 

does not undermine or eliminate the rational connection that exists between s. 490.013(2.1)’s 

effect and SOIRA’s purpose. 

3. The impacts of ss. 490.012 and 490.013(2.1) CC are not grossly disproportionate to 
SOIRA’s objective 

119. The Alberta Court of Appeal unanimously concluded that the impact of the impugned 

provisions on s. 7 protected rights are not grossly disproportionate to SOIRA’s objective.88 

120. The principle against gross disproportionality addresses the deprivation of or interference 

with life, liberty or security of the person that is so grossly disproportionate to the law’s 

objective that it cannot be rationally supported.89 

121. The focus is not on the impact of the measure on society or the public; it is on the rights 

of the claimant.90 The inquiry compares the law’s purpose taken at face value, with the negative 

effects of the rights of the claimant, and asks whether the impact is grossly disproportionate to 

the object of the law. The standard is high and a law’s object and impact may be incommensurate 

without meeting the high standard for gross disproportionality. 

                                                   
86 Ibid. at para 88 
87 R v TAS, supra note 81 at para 78-79; R v Lafferty, supra note 81at para 37-39; R v Vitale, 

supra note 81 at para 82-106; R v BPM, 2019 BCPC 156 at para 47-54 
88 R v Ndhlovu, 2020 ABCA 307 at para 140-142. 230-233, Appellant’s Record, Vol. I, 75-76, 93 
89 Bedford v Canada (Attorney General), supra note 67 at para 109 and 120 
90 Carter v Canada (Attorney General), [2015] 1 SCR 331 at para 89 
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122. The rule against gross disproportionality only applies in extreme cases, where the 

seriousness of the deprivation is “totally out of sync” with the objective of the measure.91 To be 

grossly disproportionate, the legislative measure has to be “so extreme that they are per se 

disproportionate to any legitimate government interest.”92 

123. The grossly disproportionate standard is simply not met with respect to the impact of the 

registration and reporting requirements of SOIRA or its collateral effects on s. 7 rights. 

124. The registration and reporting requirements are not dissimilar to many other reporting 

obligations that are imposed on all Canadian citizens as part of state compelled provision of 

information. Further, police already have access to much of the offender information the registry 

requires. Closed police files on the predicate offence would be expected to have the offender’s 

names, address, birth date, height, weight, distinguishing features. However, that information is 

not located in a single location, is not readily accessible, it is not searchable, and itmay not be up 

to date.  

125. The Ontario Court of Appeal in R v Dyck agreed with the following description of the 

registration and reporting requirements of Ontario’s sex offender registry, which mirror 

registration and reporting under SOIRA:93 

Neither the physical nor the information duties can fairly be described as onerous. The 
data reveals very little about the personal details and lifestyle choices of the individual ... 
Moreover, the reporting obligations under the Act are similar to those routinely 
undertaken by citizens as an incident of day-to-day life. For example, all births, stillbirths 
and adoptions must be registered with the state. All citizens are required by law to 
register in school from ages 6 through 16 (where educational records are kept). Persons 
who wish to work must register with the Employment Insurance Commission at which 
time they receive a social Insurance Number (which is then used to ensure that each job is 
registered). Citizens must register annual earnings by filing income tax forms. They must 
report changes of name and purchases of real property. Basic contact information is 
required when obtaining or renewing a driver's licence, passport, health card, licence 
plate validation tag, or when registering to vote. Citizens must update this information at 
specified intervals and report changes. In short, in the ordinary course of regulated human 
activities in modern society, the State already compels an extensive amount of 
"registration" and recordkeeping. Personal data is also routinely furnished to private 

                                                   
91 Bedford v Canada (Attorney General), supra note 67 at para 120 
92 Bedford v Canada (Attorney General), supra note 67 at para 96 
93 R v Dyck, supra note 81 at para 110 
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entities such as banks, telephone companies, credit card companies and video rental 
stores, to cite but a few examples. Against this backdrop, the burden imposed by 
Christopher's Law cannot be characterized as excessive or intolerable. 

126. The court in R v Dyck also observed that several features of Ontario’s sex offender 

registry, which are also features of the national registry, support the conclusion that registration 

and reporting are not grossly disproportionate.94 The national registry has no prohibitions against 

doing anything or going anywhere. The information required is no more intrusive than other 

state-imposed registration. The reporting is confidential and the information is only known to 

only a limited number public authorities. The use of information is strictly limited to use by 

police to prevent or investigate sexual offences. 

127. The appellant suggests that an offender has to report in person to the registry whenever 

there is a change to any of offender’s registered information. That is not correct. An offender is 

only required to report the following: changes to the address/location of a residence, work or 

volunteer activity, changes to name or surname, the receipt of a driver’s licence, or the receipt of 

a passport. An offender can update all other information at the next annual reporting. 

128. The additional impacts identified by the application judge such as internal stigma, 

anxiety, interference with liberty related to police compliance checks and possible sexual assault 

investigations are either not established, do not impact s. 7 rights, or do not impact s. 7 right to a 

degree necessary to meet the grossly disproportionate standard. 

129. Although serious psychological stress caused by the state can amount to a deprivation of 

the security of the person, it requires the state caused stress to have a serious and profound effect 

on the psychological integrity of the person and that a person of reasonable sensibility would 

suffer serious effect of there psychological integrity.95  

130. The majority of the Alberta Court of Appeal in this case found that the anxiety or stress 

caused by reporting does not rise to a level where it can reasonably be said to have a serious and 

profound effect on the psychological integrity of a person of reasonable sensibility, including the 

                                                   
94 Ibid. at para 111-121 
95 Blencoe v British Columbia (Human Rights Commission), [2000] 2 SCR 307 at para 55 
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appellant.96 Khullar, J.A., in dissent, found that the application judge failed to make the 

necessary findings on the magnitude of the appellant’s anxiety that could permit a finding of 

interference with the appellant’s security of the person.97 She further noted no reason was given 

for why the appellant’s feelings of internal stigma would be the result of registration and 

reporting and not because he had committed the underlying offences. 

131. The appellant has not yet had to register and any anxiety or internal stigma he reports 

experiencing as a result of registration is anticipatory in nature. 

132. Any stigma experienced by offenders flows more from the conviction for the predicate 

sexual offence than registration and reporting and there is no significant risk of police 

harassment associated with registration. The British Columbia Court of Appeal in R v C.(S.S.), 

2008 BCCA 262 at para 47-48 explained: 

… The fact an offender has been convicted of sexual offence is not private. The scheme 
of SOIRA includes protection of privacy interests of offenders. I am not convinced that 
stigma only in the mind of the offender offends his or her privacy or liberty interests… 

I also do not accept the proposition, which was also advanced in this case, that there is a 
significant risk of police harassment that cannot be redressed. The legislation provides for 
limited access to information gathered under SOIRA. … 

133. The majority of the Alberta Court of Appeal also found that the appellant’s assertion that 

the information he would provide under SOIRA may somehow be unlawfully disclosed or shared 

is not evidence that such an occurrence is likely, and even if it was it would not by that fact alone 

undermine otherwise Charter compliant legislation. The application judge found that there was 

no real risk of accidental disclosure of information from the registry. 

134. A informed person of reasonable sensibilities would accordingly not experience 

exceptional or more than ordinary stress or anxiety about the accidental disclosure of information 

from the registry. 

                                                   
96 R v Ndhlovu, supra note 70 
97 Ibid. at para 225 
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135. Based on the evidence before the court, any additional contact with the police as a result 

of registration would be minimal. Compliance checks are only done when offenders first register 

and if there is change to an offender’s primary residence. Searches done for offenders who are 

unknown to the victim are rare and limited in geographical scope such that registration is 

unlikely to result in any significant police contact or interference with an offender’s liberty 

interest when they have not committed a sexual offence. Further, any interactions with police are 

governed by Charter compliant provisions of the Criminal Code and common law, which protect 

against arbitrary detention, involuntary self-incrimination, and unreasonable search and seizure. 

The provision of an offender’s name as a potential suspect alone will not occasion unjustified 

interference with an offender’s liberty. 

136. Even when the additional impacts identified by the application judge are considered the 

impact that registration and reporting has on s. 7 rights is not grossly disproportionate to the very 

important object of helping police prevent and investigate crimes of a sexual nature. 

137. The Ontario Court of Appeal in R v Dyck, found that the impact of the Ontario sex 

offender registry on s. 7 rights was not grossly disproportionate to the registry’s objective.98 

138. It came to a similar conclusion about the registration and reporting requirements in R v 

Long:99 

I agree with the Crown's submission that the effect of registration on an offender's liberty 
is modest. In Dyck, Blair J.A. observed, at para. 104, that the reporting requirements 
imposed by Christopher's Law, which for the purposes of this appeal is analogous to 
SOIRA, are particularly modest given the fact that an offender has already been tried and 
convicted of a designated sexual offence. Blair J.A. noted, at para. 106, that "[t]he 
requirements are limited in their informational scope, do not prohibit the appellant from 
going anywhere or doing anything, are no more intrusive than other state-imposed 
registration requirements, impose minimal stigma on the offender, and are not publicly 
known." Moreover, as noted by the Crown, any stigma flows from the conviction itself, 
not registration. The statute contains provisions designed to protect the privacy of 
registrants and to restrict access to the registry. There is no evidence on this appeal that 
would justify concluding that a lifetime registration order has anything other than a 
modest impact on an offender's liberty interest. 

                                                   
98 R v Dyck, supra note 81 at para 104-121 
99 R v Long, supra note 3 at para 147-148 
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This impact must then be measured against the importance of the objective of the 
provision. There is no question that furthering public safety by subjecting offenders who 
are at enhanced risk of re-offending to a longer period of registration is a pressing and 
important objective. In light of the importance of the purpose pursued by the provision 
and its relatively modest impact on an offender's liberty, I find that the provision is not 
grossly disproportionate. 

139. Other courts have come to the same conclusion about the impacts of registration and 

reporting in the national sex offender registry.100 

B. A violation of s. 7 is justifiable under s. 1 of the Charter 

140. If the Court finds the impugned provisions violate s. 7 for overbreadth, but not for grossly 

disproportionality, the respondent submits that the provisions are justifiable under s. 1. 

141. In Carter v Canada (Attorney General), this Court affirmed that in some cases, the 

government for practical reasons may only be able to meet an important objective by means of a 

law that has a fundamental flaw, such as being overbroad.101 

142. There will also be situations when the public good is sufficiently significant that an 

infringement of s. 7 will be justified under s. 1 of the Charter. Even though violations of s. 7 are 

not easily justified under s. 1 of the Charter, they may nonetheless be justified depending upon 

the importance of the legislative goal and the nature of the infringement. 

143. That is the case here. The inclusion of all sexual offenders is necessary to substantially 

achieve Parliament’s objective in creating a national sex offender registry. The aim of the 

national sexual offender registry is to provide police with a comprehensive source of accurate 

information on convicted sexual offenders to assist them identify, locate, or rule out offenders as 

suspects in their effort to prevent or investigate sexual offences. 

144. However, because it is not possible to say which offenders will reoffend at the time of 

sentencing, regardless of individual offender sexual recidivism risk, and layperson assessment of 

sexual recidivism risk is only 50-60% accurate, the exclusion of any sexual offenders will 

                                                   
100 R v TAS, supra note 81 at para 80; R v Lafferty, supra note 81 at para 44-45; R v Vitale, supra 

note 81 at para 97-106; R v BPM, supra note 87 at para 64-68 
101 Carter v Canada (Attorney General), supra note 90 at paras 81 and 82 
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inevitably deprive police of information on some convicted sex offenders that reoffend and 

adversely impact the utility of the registry to police. 

145. Mandatory registration of all offenders convicted of a designated sexual offence is 

necessary to substantially achieve the objective of providing police with a comprehensive source 

of accurate information on convicted sexual offenders. 

146. An infringement is justified when the infringing measure has a pressing and substantial 

objective and the means chosen to achieve it are proportionate.102 A law is proportionate if: (1) 

the means adopted are rationally connected to the objective, (2) it minimally impairs the right 

affected, and (3) there is proportionality to the salutary and deleterious effects of the law.103 

147. Proportionality does not require perfection and the legislature must be accorded a 

measure of deference.104 Section 1 only requires that the limits be reasonable. 

148. The Oakes test must be applied flexibly at each stage of the test with a consideration of 

the factual and social context in which the law is applied.105 Although the Crown has the onus of 

establishing an infringement is justified at all stages on the s. 1 analysis, it does not require 

demonstration to a scientific certainty.106 

149. It is important that deference be given to policy choices made where definitive evidence 

to support the policy choices does not exist or is unavailable. The Oakes test should be applied 

with a healthy respect of legislative choices in areas of economic and social policy. 

150. Parliament is entitled to craft a criminal response to a risk of public harm and deference is 

owed to its decisions, especially when the related social science is imperfect or incomplete and 

there is a balancing between social interests and groups. This Court has repeatedly recognized 

that courts are not specialists in the realm of policy making, which is a role properly assigned to 

Parliament.107 

                                                   
102 Ibid. at para 94 
103 Ibid. 
104 Ibid. at para 97 
105 RJR-MacDonald Inc. v Canada (Attorney General), supra note 77 at para 132-133 
106 Ibid. at paras 137, 151, 154, and 184 
107 Ibid. at para 68 and 70  
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151. In determining the degree of deference owed in a s. 1 analysis courts should consider: (1) 

the nature of the harm and inability to measure it, (2) the vulnerability of the group affected, (3) 

the subjective fears and apprehension of harm, and (4) the nature of the infringed activity.108 

152. The impugned amendments to SOIRA are policy choices based on uncertain evidence that 

are owed deference. Convicted sex offenders are of greater risk to commit sexual offences than 

nonsexual offenders or the non-offending public. Exact risks of sexual recidivism cannot be 

known. It cannot be determined the exact impact that the exclusion sex offenders from the 

registry has on police ability to investigate or prevent sexual offences or its impact on protecting 

the public from the significant harm caused by recidivist sexual offenders. However, there is 

significant fear and apprehension of the harm caused by recidivist sex offenders. There are 

numerous highly publicized incidents where convicted sex offenders have committed further 

serious sexual offences. There is a strong public demand for a legislative response to better track 

known sex offenders.109 

153. As previously discussed, SOIRA’s reporting and registration requirements do not 

significantly interfere with offender privacy or liberty. 

154. Parliament decided that the risk posed by any offender convicted of a designated sexual 

offence is sufficient to merit inclusion in the registry to achieve its objective of assisting police 

prevent and investigate sexual offences. It is not for the court to second guess this policy choice 

and impose its own choice for what level of increased sexual recidivism risk merits inclusion in 

the registry. It involves a policy decision about what risk of sexual recidivism is tolerable in light 

of the significant harm caused by sexual offenders. It reflects limits on our ability to know true 

recidivism rates, which are higher than observed rates, and more importantly reflects the 

limitations on the ability to accurately determine which sexual offenders will reoffend. As a 

result, a significant degree of deference is owed to Parliament in the s. 1 analysis. 

                                                   
108 R v Bryan, 2007 SCC 12 at para 10 
109 HC, Standing Committee on Public Safety and National Security, Statutory Review of the Sex 

Offender Information Registry Act, 2nd Session, 40th Parliament, December 2009, p. 2 
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1. Pressing and Substantial Objective 

155. As is the case with Christopher’s Law,110 the purpose of SOIRA is to assist police in the 

investigation and prevention of sexual offences. The appellant concedes this is a pressing and 

substantial objective for the purpose of s.1. 

2. Rational connection 

156. There is a rational connection between the infringement by the impugned provisions and 

SOIRA’s objective. As described above, mandatory registration ensures that all offenders with a 

heightened risk to reoffend are in the registry so police will have information on all the convicted 

sexual offenders who reoffend. Registering offenders convicted of multiple designated offences 

serves the same purpose. It subjects offenders with a high sexual recidivism risk shown by their 

commission of multiple sexual offences to a longer period of registration. These measures seek 

to ensure that police will have accurate information on those convicted sexual offenders who 

reoffend, when they reoffend, by making sure these offenders are in the registry while they pose 

a heightened risk to reoffend. 

157. To establish a rational connection the government need only show that there is a causal 

connection between the infringement and the benefit sought on the basis of reason or logic. The 

infringement is causally connected to SOIRA’s objective on the basis of convictions for 

designated sexual offences being a reasonable and reliable predictor of increase sexual 

recidivism risk. 

158. Khullar, J.A. found that there was a rational connection between the provisions and 

objective.111 

159. The fact that sexual recidivism rates decrease over time does not undermine the rational 

connection that exists for mandatory registration or lifetime registration of offenders convicted of 

multiple designated offences. 

3. Minimal impairment 

160. The minimal impairment inquiry asks whether there are less harmful means of achieving 

the legislative goal – could the legislature have designed a law that infringes rights to a lesser 

                                                   
110 Ontario (Attorney General) v G, supra note 2 at para 73 
111 R v Ndhlovu, 2020 ABCA 307 at para 241-247, AR Vol I, 94 
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extent, having regard to the legislature’s reasonable alternatives. In making this assessment, the 

courts accord the legislature a measure of deference, particularly on complex social issues where 

the legislature may be better positioned than the court to choose among a range of alternatives.112 

161. Less drastic means that do not actually achieve the government’s objective are not 

considered at this stage. The legislature is also not required to search out and adopt the 

absolutely least intrusive means of attaining its objective. When assessing available alternatives, 

it is important to consider whether a less intrusive means would achieve the “same” objective or 

would achieve the same objective “as effectively.”113 A less drastic alternative must 

“substantially” achieve the legislative objective. 

162. The application judge found that Parliament could have achieved its objective of 

increasing offender inclusion rates without removing the existing judicial discretion. However, 

this would not have substantially achieved Parliament’s objective of providing police with a 

comprehensive source of information on convicted sexual offenders, and particularly those who 

reoffend. Moreover, it would not solve the problem of low risk offenders being included in the 

registry, since the previous exemption did not allow offenders to be exempted solely on the basis 

they are of a low risk to reoffend. 

163. Parliament sought to achieve an offender inclusion rate similar to that of the Ontario 

registry. The evidence presented to Parliament was that the limited judicial discretion to exempt 

offenders based on grossly disproportionate impact resulted in only 90% of sexual offenders 

being registered. Leaving that judicial discretion in place could at best achieve an offender 

inclusion rates of only 90%, a significantly lower inclusion rate than the Ontario registry. 

164. Introducing some sort of exclusion based on an individual assessment of sexual 

recidivism risk would similarly not substantially achieve Parliament’s objective and would 

instead significantly compromise it. It is not possible to say at the time of sentencing whether 

any individual sexual offender will or will not commit another sexual offence. 

165. The best actuarial tool have a predictive accuracy of only 70% and judicial discretion has 

a predictive accuracy of 50-60% and is only slightly better than chance. Basing inclusion in the 

                                                   
112 Alberta v Hutterian Brethren of Wilson Colony, [2009] 2 SCR 567 at para 53-54. 
113 R v Chaulk, [1990] 3 SCR 1303 at 1341; R v St-Onge Lamoureux, [2012] 2 SCR 187 at para 

39 



34 

 

 

registry based on such inaccurate assessments of individual sexual recidivism risk would 

inevitably result in the registry missing information on convicted sexual offenders who pose an 

elevated sexual recidivism risk or who reoffend. This would significantly undermine the utility 

of the registry as an investigative tool for the prevention and investigation of sexual offences. It 

would also deprive police of information on sexual offenders that could be used to eliminate 

convicted sexual offenders as suspects. 

166. The judge in this case further illustrates the frailty of court assessments of offender sexual 

recidivism risk. She found that the appellant was of very low risk to reoffend because he had no 

prior criminal record, he took responsibility for his actions, he showed remorse and his offences 

were related to alcohol consumption. According to the expert evidence the lack of a non-sexual 

criminal record, taking responsibility and showing remorse are unrelated to risk of sexual 

reoffending. Alcohol consumption is actually associated with a slight increase in sexual 

recidivism risk. The experts agreed that an offender with the characteristics of the appellant 

would be evaluated to be of typical risk to reoffend and not be classified as a very low risk to 

reoffend. Excluding the appellant because of application judge’s assessment of his sexual 

recidivism risk would have resulted in an offender with the typical elevated sexual recidivism 

risk not being included in the registry. 

167. In any event, individual risk assessment would also not solve the overbreadth problem of 

low risk offenders being included in the registry, since even those offenders individually 

assessed to be of lowest risk would still meet Parliament’s current policy choice on the degree of 

sexual recidivism risk that merits inclusion in the registry. If an overbreadth problem exists, it is 

because Parliament has chosen too low a degree of sexual recidivism risk for inclusion in the 

registry and individual risk assessments would not fix that. 

168. Mandatory registration of all offenders convicted of a designated offence is the only way 

to substantially achieve the objective of providing police with a comprehensive source of 

accurate information on convicted sex offenders with an elevated sexual recidivism risk. 

169. Similarly, registering offenders convicted of multiple designated offences for longer is 

also needed to achieve this objective, since they pose a higher recidivism risk at the time of 

sentencing and will accordingly have an elevated sexual recidivism risk for longer than offenders 

convicted of only one designated offence. 



35 

 

 

4. Salutary and deleterious effects 

170. The final stage of the proportionality assessment requires the court to weigh the negative 

impact of the law on Charter rights against the greater public good. The impacts are judged both 

qualitatively and quantitatively. The more severe the deleterious effects, the more important the 

object must be in order for a law infringing Charter rights to be reasonable and demonstrably 

justified in a free and democratic society. 

171. The salutary effects of the impugned provisions outweigh the deleterious effects. The 

Charter infringement in this case is not so severe that it is “too high a price” to pay for achieving 

Parliament’s objective of assisting police prevent and investigate sexual offences. Logically 

providing police with accurate information on convicted sexual offenders useful for locating, 

identifying, or ruling out convicted sexual offenders as suspects will improve police ability to 

prevent and investigate sexual offences. 

172. Some research has found that sex offender registries in the US and UK have resulted in 

police being able to locate and apprehend registered offenders more quickly. Conclusive 

evidence of the benefits of sex offender registries does not exist. Conclusive evidence on the 

benefit of SOIRA to preventing or investigating sexual offences will likely never exist, especially 

having regard to the restrictions placed on the use of offender information in the registry. 

173. The public good is sufficiently significant that infringement of s. 7 rights as a result of 

overbreadth is justified under s.1. The provisions have a pressing and substantial objective and 

the means to achieve it are proportionate. 

D. If ss. 490.012 CC is unconstitutional a suspended declaration of 
invalidity is the appropriate remedy 

174. If s. 490.012 CC is found to be unconstitutional, the respondent submits that the 

appropriate remedy would be a declaration of invalidity that is suspended for one year. 

175. A tailored remedy is not appropriate in this case because it would impermissibly intrude 

upon the legislative sphere. It was Parliament’s clear and unambiguous intention to remove all 

judicial discretion to exempt offenders at the time of sentencing from registry. Parliament 

similarly did not intend for inclusion in the registry to be based on an individual assessment of 

recidivism risk by the court or otherwise. Parliament sought to correct the problem of under-
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inclusion in the registry by making registration mandatory for every offender who is convicted of 

a designated sexual offence regardless of the circumstances of the offender or the circumstances 

of the offence. There is no tailored remedy that would not be contrary to Parliament’s clear 

intention and policy choices. 

176. A declaration of invalidity would thus be the only appropriate remedy in this case. 

However, a suspension of declaration of validity is warranted because an immediate declaration 

of invalidity would pose a substantial threat to public safety and significantly impair 

Parliament’s ability to enact its preferred means of assisting police prevent and investigate sexual 

offences committed by convicted sexual offenders. 

177. This Court upheld a one year suspended declaration of invalidity in respect of the Ontario 

sex offender registry in Ontario (AG) v G. Even stronger justification for suspending the 

declaration of invalidity for s. 490.012 CC exist in this case as compared to Ontario (AG) v G. In 

Ontario (AG) v G, the constitutional defect only affected sexual offenders who were found not 

criminally responsible due to mental disorder of a designated offence and later received an 

absolute discharge, whereas the constitutional defect in this case will prevent the registration of 

all sexual offenders in the registry. 

178. The rights impacted in this case are similar to the rights impacted in Ontario (AG) v G. 

Sex offenders who should not be registered would be subject to the burdens associated with 

registration and reporting.114 The public interest in having constitutionally compliant legislation 

would also be the same. 

179. However, there would be a much greater threat to public safety in immediately declaring 

that s. 490.012 CC is invalid. Without s. 490.012 CC it would not be possible to register any new 

sexual offenders in the registry regardless of the offender’s sexual recidivism risk. Sexual 

offenders with the highest sexual recidivism risk would not be included in the registry until 

Parliament is able to pass remedial legislation. Further, offenders with information already in the 

registry might be able to remove their information from the registry.115 This would endanger the 

public interest to an even greater extent than in Ontario (AG) v G. Many more sexual offenders 
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who pose a high risk of reoffending would potentially be relieved of their reporting obligations 

and possibly have their information removed from the registry. 

180. The damage done to the integrity of the registry would also have a greater impact on 

Parliament’s ability to enact its preferred rights-respecting scheme than was the case in Ontario 

(AG) v G. The utility of the existing registry to police would be severely undermined as it would 

be a much less comprehensive source of information about convicted sexual offenders. As with 

the Ontario registry it would be difficult and impracticable to identify and register offenders who 

should have been registered during the time it takes Parliament to pass the new legislation. 

However, the number of offenders not captured in the registry would be much greater. 

181. The negative consequences to public safety and Parliament’s ability to legislate of an 

immediate declaration of invalidity of s. 490.012 CC are significant and outweigh the negative 

consequences associated with suspending the declaration of invalidity on both sexual offenders 

and the public interest in safeguarding the Charter and in having constitutionally compliant 

legislation. 

182. A suspended declaration would maintain the integrity of the registry while the provisions 

are remedied, while imposing a relatively minor burden on offenders who are required to register 

and update information for the brief duration of the suspended declaration. 

183. The respondent asks that the period of suspension be for 12 months given the realities 

associated with passing remedial legislation. Any remedial legislation requires that available 

policy options be reviewed, new legislation be drafted, introduced, debated and studied by both 

the House of Commons and the Senate, and possibly amended and reread before being given 

Royal Assent and Coming into force. 

184. When SOIRA was first enacted there were significant disagreements with how the sex 

offender registry should operate and whether and on what basis offenders should be able to be 

exempted or removed from the registry. It is not unreasonable to expect there might be similar 

disagreements about how best to respond to this Court’s ruling. 

185. The exact time that it would take for a given piece of legislation to be passed is difficult 

to gauge in advance. However, 12 months has been sufficient time in most, though not all, cases 
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to permit Parliament to competently fulfill its role as policy maker in passing remedial 

legislation. 

E. If ss. 490.013(2.1) CC is unconstitutional an immediate declaration of 
invalidity is the appropriate remedy 

186. If s. 490.013(2.1) is found to be unconstitutional the appropriate remedy would be to 

make an immediate declaration of invalidity. The extent to which it is inconsistent with the 

Charter is that it imposes a longer period of registration on some sexual offenders than should be 

imposed. 

187. A tailored remedy would be inappropriate because it would improperly intrude on the 

legislative sphere. Parliament specifically added this provision to address the fact that offenders 

convicted of more than one designated offence were treated the same as sexual offenders 

convicted of only one offence. 

188. The justification for suspending the declaration of invalidity for s. 490.012 CC, described 

above, would not exist for s. 490.013(2.1) CC. An immediate declaration that s. 490.013 CC is 

invalid would not pose a significant threat to public safety or Parliament’s ability to enact 

remedial legislation. 

189. Offenders committing more than one designated offence would still be subject to the 

period of registration that other sexual offenders are subject to. It would not result in an inability 

to register sexual offenders or result in offenders being able to have their information removed 

from the registry, as would occur with an immediate declaration that s. 490.012 CC was invalid. 

190. The interest of affected offenders and the public interest in safeguarding the Charter and 

having constitutionally compliant legislation outweighs the public interest in the benefit of the 

provision and respect for Parliament’s role in enacting legislation. 
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Part IV – Costs 

191. In accordance with the usual practice in criminal matters, no costs should be ordered. 
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Part V – Order Sought 

192. The respondent requests that the appeal be dismissed. 

193. In the alternative, the respondent asks that if a declaration of invalidity is made in respect 

of s. 490.012 CC that the Court suspend that declaration for a period of 12 months to allow 

Parliament an opportunity to craft a legislative response. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Edmonton, Alberta, this 14th day of October, 2021 

 

for: 

  

JASON R.RUSSELL 
COUNSEL FOR THE RESPONDENT 
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Part VI – Submissions on Case Sensitivity 

194.  There are no orders, bans, classifications of information in the file as confidential under 

legislation or restrictions on public access to information in the file that could have an impact on 

the reasons of this Court, if any, in this appeal. 

 

 

 



42 

 

 

Part VII – Table of Authorities and Legislation 
 
 
Authorities Cited at Paragraph 

No. 

Alberta v Hutterian Brethren of Wilson Colony, [2009] 2 SCR 567 160 

Bedford v Canada (Attorney General), [2013] 3 SCR 1101 87, 120, 122 

Blencoe v British Columbia (Human Rights Commission), [2000] 2 SCR 
307 

129 

Ontario (Attorney General) v G, 2020 SCC 38 21, 88, 155, 177, 178, 
179, 180 

R v BPM, 2019 BCPC 156 117, 139 

R v Bryan, 2007 SCC 12 151 

R v Chaulk, [1990] 3 SCR 1303 161 

R v Dedibin, 2008 ONCA 868 21 

R v Dyck, 2008 ONCA 309 100, 125, 126, 137,  

R v Lafferty, 2020 NWTSC 5 100, 117, 139 

R v Long, 2018 ONCA 282 21, 111, 112, 116, 
138 

R v Malmo-Levine, [2003] 3 SCR 571 95, 98, 99, 111 

R v Ndhlovu, 2016 ABQB 595 66 

R v Ndhlovu, 2018 ABQB 277 70 

R v Ndhlovu, 2020 ABCA 307 88, 158 

R v Redhead, 2006 ABCA 84    21 

R v Sharpe, [2001] 1 SCR 45 98, 111 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc44/2000scc44.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc44/2000scc44.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc38/2020scc38.html
https://www.canlii.org/en/bc/bcpc/doc/2019/2019bcpc156/2019bcpc156.html
https://www.canlii.org/en/ca/scc/doc/2007/2007scc12/2007scc12.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii34/1990canlii34.html
https://www.canlii.org/en/on/onca/doc/2008/2008onca868/2008onca868.html
https://www.canlii.org/en/on/onca/doc/2008/2008onca309/2008onca309.html
https://www.canlii.org/en/nt/ntsc/doc/2020/2020nwtsc5/2020nwtsc5.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca282/2018onca282.html
https://www.canlii.org/en/ca/scc/doc/2003/2003scc74/2003scc74.html
https://www.canlii.org/en/ab/abqb/doc/2016/2016abqb595/2016abqb595.html
https://www.canlii.org/en/ab/abqb/doc/2018/2018abqb277/2018abqb277.html
https://www.canlii.org/en/ab/abca/doc/2020/2020abca307/2020abca307.html
https://www.canlii.org/en/ab/abca/doc/2006/2006abca84/2006abca84.html?autocompleteStr=Redhead&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc2/2001scc2.html


43 

 

 

R v St-Onge Lamoureux, [2012] 2 SCR 187 161 

R v TAS, 2018 SKQB 183 100, 117, 139 

R v Vitale, 2021 NSSC 109 100, 117, 139 

RJR-MacDonald Inc. v Canada (1994), [1995] 3 SCR 199 97, 148 

  

Hansard Cited at Paragraph 
No.  

HC, Standing Committee on Public Safety and National Security, 
Statutory Review of the Sex Offender Information Registry Act, 2nd 
Session, 40th Parliament, December 2009 

CC, Comité permanent de la sécurité publique et nationale, Examen de 
la loi sur l'enregistrement de renseignements sur les délinquants 
sexuels, 40e Législature, 2e Session Décembre 2009 

 

31  

    

Legislation Cited at Paragraph 
No. 

Canadian Charter of Rights and Freedoms, Part I of the Constitution 
Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11, 
s. 7 

[English][French] 

4, 5, 10, 11, 17, 18, 
66, 72, 77, 78, 80, 82, 

83, 119, 123, 128, 
136, 137, 140, 142, 

173 

Canadian Charter of Rights and Freedoms, Part I of the Constitution 
Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11, 
s. 1 

[English][French] 

11, 17, 18, 70, 77, 80, 
82, 83, 140, 142, 147, 
148, 151, 154, 155, 

173,  

Christopher’s Law (Sex Offender Registry), 2000, S.O. 2000, c. 1 

[English][French] 

125, 138, 155 

Criminal Code, RSC 1985, c. C-46, s. 490.012 

[English][French] 
2, 17, 31, 38, 66, 71, 

72, 75, 82, 83, 84, 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc57/2012scc57.html
https://www.canlii.org/en/sk/skqb/doc/2018/2018skqb183/2018skqb183.html
https://www.canlii.org/en/ns/nssc/doc/2021/2021nssc109/2021nssc109.html
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html
https://www.ourcommons.ca/DocumentViewer/en/40-2/SECU/report-5/page-5
https://www.noscommunes.ca/DocumentViewer/fr/40-2/SECU/rapport-5/page-5
https://www.noscommunes.ca/DocumentViewer/fr/40-2/SECU/rapport-5/page-5
https://laws-lois.justice.gc.ca/eng/Const/page-15.html
https://laws-lois.justice.gc.ca/fra/Const/page-15.html
https://laws-lois.justice.gc.ca/eng/Const/page-15.html
https://laws-lois.justice.gc.ca/fra/Const/page-15.html
https://laws-lois.justice.gc.ca/eng/Const/page-15.html
https://laws-lois.justice.gc.ca/fra/Const/page-15.html
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-503
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-503


44 

 

 

118, 174, 177, 179, 
181, 188, 189, 193 

Criminal Code, RSC 1985 c. C-46, s. 490.013 

[English][French] 

3, 17, 27, 31, 39, 66, 
71, 72, 75, 82, 83, 84, 
105, 106, 107, 116, 

118, 186, 188,  

Criminal Code, RSC 1985 c. C-46, s. 490.015 
[English][French] 

28 

Sex Offender Information Registry Act, RSC 2004, c. 10 

 

 

[English][French] 

1, 5, 10, 16, 17, 20, 
23, 25, 26, 27, 28, 29, 
31, 32, 35, 38, 40, 41, 
42, 43, 53, 84, 88, 93, 
101, 116, 118, 119, 
123, 125, 132, 133, 
138, 152, 153, 155, 
156, 157, 172, 184,  

Sex Offender Information Registry Act, RSC 2004, c. 10, s. 2(2)(b) 

[English][French] 

22 

Sex Offender Information Registry Act, RSC 2004, c. 10, s. 4.1 

[English][French] 

25 

Sex Offender Information Registry Act, RSC 2004, c. 10, s. 5 

[English][French] 

23, 24 

Sex Offender Information Registry Act, RSC 2004, c. 10, s. 5.1 

[English][French] 

25 

Sex Offender Information Registry Act, RSC 2004, c. 10, s. 6 

[English][French] 

26 

 

https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-516
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-516
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-516
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-516
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524
https://laws-lois.justice.gc.ca/eng/acts/c-46/FullText.html#s-524
https://laws-lois.justice.gc.ca/fra/lois/c-46/TexteComplet.html#s-524

	Part I – Overview and Statement of Facts
	A. Overview
	B. Background
	C. SOIRA and the impugned provisions
	D. Evidence about operation of the national registry
	E. Evidence on sex offenders
	F. The application judge’s reasons
	G. Alberta Court of Appeal’s decision
	1. Reasons of the majority
	2. Reasons for dissent


	Part II – Statement of issues
	Part III – Argument
	A. Sections 490.012 and 490.013(2.1) CC do not violate s. 7 of the Charter
	1. Mandatory registration of offenders convicted of a designated sexual offence is not overbroad
	2. The lifetime registration of offenders convicted of more than one designated offence is not overbroad
	3. The impacts of ss. 490.012 and 490.013(2.1) CC are not grossly disproportionate to SOIRA’s objective

	B. A violation of s. 7 is justifiable under s. 1 of the Charter
	1. Pressing and Substantial Objective
	2. Rational connection
	3. Minimal impairment
	4. Salutary and deleterious effects

	D. If ss. 490.012 CC is unconstitutional a suspended declaration of invalidity is the appropriate remedy
	E. If ss. 490.013(2.1) CC is unconstitutional an immediate declaration of invalidity is the appropriate remedy

	Part IV – Costs
	Part V – Order Sought
	Part VI – Submissions on Case Sensitivity
	Part VII – Table of Authorities and Legislation
	Authorities
	Hansard
	Legislation


