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PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 

Overview 

1. The Appellant challenges the constitutionality of s. 490.012 and s. 490.013(2.1) of the 

Criminal Code - provisions which require all sexual offenders to report to the Sexual Offender 

Information Registry (the “SOIRA Registry”).   

2. The Appellant argues that these provisions are arbitrary, overbroad, and grossly 

disproportionate.   

3. The Intervener takes no position with respect to the Appellant’s argument surrounding s. 

490.013(2.1) of the Code.  The expert evidence called at the Appellant’s sentencing hearing 

concluded that multiple offences committed, without intervention, do not speak to an enhanced 

risk of recidivism.  (Appellant’s Record, Vol. II, pg. 191) 

4. Section 490.013(4) of the Code already includes lifetime reporting for anyone who 

commits a subsequent offence while bound by the SOIRA Registry’s reporting requirements.   

5. Reliance on a “common-sense inference” to explain the increased risk of recidivism 

captured by s. 490.013(2.1), as in R. v. Long, 2018 ONCA 282, applies in the absence of evidence 

to the contrary.  In the Appellant’s case, there was contrary evidence presented.  

6. The Intervener disputes the Appellant’s claims with respect to s. 490.012, however.  Just 

as the expert evidence called at the Appellant’s sentencing hearing does not support section 

490.013(2.1), that same expert evidence does not support the argument now made by the Appellant 

with respect to s. 490.012.  The Appellant’s claim that the SOIRA Registry potentially includes 

offenders who pose no risk to re-offend, is an argument without merit.  

7. In addition, the Appellant’s submissions regarding the Alberta Court’s identification of the 

SOIRA Registry’s purpose, is incorrect.  The Majority endorsed a previously accepted consensus 
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on this issue.  The Appellant’s submission that the Majority conflated purpose with animating 

social value, is mistaken.   

8. Correctly defining a provision’s purpose, or objective, is critical to any constitutional 

challenge.  The Appellant’s argument, based on the premise that the Alberta Court erred, misses 

the mark. 

9. The Intervener agrees with the position previously taken by courts in Ontario, British 

Columbia, Saskatchewan and Nova Scotia, as well as the majority judgment rendered by the 

Alberta Court of Appeal in the case at bar; s. 490.012 is constitutionally sound.   

10. As previously discussed by this Court in cases such as R. v. Friesen, 2020 SCC 9, the effect 

of sexual assault upon victims is significant.  Given the seriousness of the offending conduct under 

debate, combined with the strict regulations imbedded within the SOIRA Registry related to 

privacy and usage, the corresponding effect on offenders related to mandatory reporting, is 

minimal.  

History of Proceedings 

11. At the Appellant’s sentencing hearing, a constitutional challenge was made to sections 

490.012 and 490.013(2.1) of the Criminal Code - provisions which impose mandatory reporting 

requirements to the SOIRA Registry for anyone convicted of a sexual offence.  The Appellant 

argued that the reporting requirements contained within ss. 490.012 and 490.013(2.1) offend s. 7 

and s. 12 of the Canadian Charter of Rights and Freedoms (the “Charter”).  (Appellant’s Record, 

Vol. I, pg. 3) 

12. The Sentencing Judge concluded that the mandatory reporting requirements invoked by ss. 

490.012 and 490.013(2.1) of the Code, impacted an offender’s liberty, thereby engaging s. 7 of the 

Charter. (Appellant’s Record, Vol. I, pg. 12) 
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13. The Sentencing Judge found that by creating the SOIRA Registry, Parliament held the 

following objective: To protect vulnerable people, including children, by allowing police quick 

access to current information on convicted sex offenders. (Appellant’s Record, Vol. I, pg. 13)  

14. The Sentencing Judge concluded that s. 490.012, which mandated reporting for convicted 

sex offenders, was overbroad, by including offenders that were of little to no risk to re-offend.  She 

further concluded that s. 490.013(2.1), which required lifetime reporting for all sex offenders 

convicted of two or more offences, was overbroad and grossly disproportionate. (Appellant’s 

Record, Vol. I, pgs. 17-20) 

15. Turning to s. 1, the Sentencing Judge found that the Crown had not established a rational 

connection between the effect of the impugned provisions of the Code and the provisions’ stated 

objective. (Appellant’s Record, Vol. I, p. 31) 

16. The Sentencing Judge concluded that Parliament’s removal of judicial discretion, and its 

addition of lifetime registration in the SOIRA Registry for a person convicted of more than one 

sexual offence, was not minimally impairing. (Appellant’s Record, Vol. I, p. 38) 

17. The Sentencing Judge thus declared both Criminal Code provisions unconstitutional. 

(Appellant’s Record, Vol. I, p. 42) 

18. The Crown did not appeal the Appellant’s specific sentence, but did appeal the Sentencing 

Judge’s declaration regarding ss. 490.012 and 490.013(2.1). (Appellant’s Record, Vol. I, p. 105) 

19. In a split decision, the Alberta Court of Appeal overruled the Sentencing Judge.  (R. v. 

Ndhlovu, 2020 ABCA 307) 

20. The Majority of the Court concluded that ss. 490.012 and 490.013(2.1) did not offend s. 7 

of the Charter, as they were neither arbitrary, overly broad nor grossly disproportionate. (see 

Ndhlovu, supra, at para. 145) 
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21. The Court found that the impugned Criminal Code provisions did not include offenders 

who were of no risk to re-offend, therefore, a rational connection existed between the legislation’s 

objective and its impact. (see Ndhlovu, supra, at para. 42) 

22. Addressing overbreadth, the Court relied on a common-sense inference that an offender 

who commits one sexual offence is more likely than the general population to commit another.  

Therefore, the mandatory reporting requirements contained within ss. 490.012 and 490.013(2.1) 

were not overbroad. (see Ndhlovu, supra, at paras. 113-118) 

23. The Court further found no gross disproportionality to the reporting requirements, even if 

for life, as they were of minimal inconvenience, and/or, in any event, were not “totally out of sync 

with the objective of the measure”. (see Ndhlovu, supra, at paras. 140-142) 

24. In dissent, Khullar J.A. would have dismissed the appeal and upheld the Sentencing 

Judge’s declaration that ss. 490.012 and 490.013(2.1) are unconstitutional. (see Ndhlovu, supra, at 

paras. 280-282) 

PART II – QUESTIONS IN ISSUE 

25. The Intervener would like to address the following constitutional question raised by the 

Appellant:  

a. Does s. 490.012 of the Criminal Code violate s. 7 of the Charter? 

 

PART III – STATEMENT OF ARGUMENT 

26. Section 490.012 of the Criminal Code governs offenders who have been convicted of a 

sexual crime.  Prior to 2011, sentencing judges held discretion to impose, or not, reporting 

requirements to the SOIRA Registry for these offenders.   
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27. In 2011, Parliament passed legislation amending s. 490.012, removing a sentencing judge’s 

discretion on this issue.  Reporting to the SOIRA Registry became mandatory, regardless of the 

number of offences that were committed, the severity of the offence, or the personal circumstances 

of the offender. 

28. The Appellant challenges this amendment as arbitrary, overbroad and grossly 

disproportionate.  The Appellant submits that s. 490.012 places a mandatory reporting requirement 

not only on offenders who pose a risk to re-offend, but in addition, on offenders that pose no risk 

to re-offend, or alternatively, offenders that pose no greater risk to re-offend than the general 

population.  The Intervener disagrees. 

29. The Intervener counters, that caselaw, which references a common-sense inference, as well 

as the expert opinion that was produced at the Appellant’s sentencing hearing, refute the 

Appellant’s claim. 

Legislative Purpose 

30. To determine whether legislation is arbitrary, overbroad or grossly disproportionate, the 

purpose of the legislation must first be defined.  As stated in Canada (Attorney General) v. 

Bedford, 2013 S.C.R. 1101, 

[123]  All three principles — arbitrariness, overbreadth, and gross disproportionality — 
compare the rights infringement caused by the law with the objective of the law, not with 
the law’s effectiveness. (see, Bedford, supra, at para. 123) 

 
31. The Appellant argues that the Majority of the Alberta Court erred in defining the purpose 

of the SOIRA Registry.  The Appellant argues that the Majority conflated the legislation’s objective 

with its underlying, animating social value.  The Appellant writes, 

[63] It is the Appellant’s position that the majority in the Alberta Court of Appeal 
erred in holding the legislative purpose of the impugned sections is the protection of 
society from sex offenders, such purpose being too general, being instead the 
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“animating social value”.  It is respectfully submitted that the purpose of the sections 
is to help police services prevent and investigate crimes of a sexual nature by 
requiring the registration of certain information relating to sex offenders. 

 
32. The Intervener submits that the purpose highlighted by the Appellant, allegedly adopted 

by the Majority of the Alberta Court, is incorrect.  The Majority did not find the purpose of the 

SOIRA Registry was to “protect society from sex offenders”.   

33. The Majority, in fact, concluded that the Sentencing Judge erred by defining the SOIRA 

Registry’s purpose too narrowly.  Contrary to the Sentencing Judge’s analysis, the Majority found 

that the SOIRA Registry was not designed to capture the most “predatory” sexual offenders, nor 

was it designed to protect the most vulnerable of Canadians, but rather the legislation was meant 

to capture anyone convicted of a sexual offence, and to ensure the protection of all Canadians, 

vulnerable or otherwise. (see Ndhlovu, supra, at paras. 70-72) 

34. The Majority of the Appellate Court adopted the legislative purpose of the SOIRA Registry 

as previously defined by that Court in R. v. Redhead, 2006 ABCA 84.  At paragraph 62 of the 

Majority’s decision in Ndhlovu, Justice Schutz wrote, 

[62]           In R v Redhead, 2006 ABCA 84 at para 36, 384 AR 206 [Redhead], leave to 

appeal refused [2006] SCCA No 187, this Court determined that: 

The purpose of the Sex Offender Registry is as stated in s. 2 of the SOIRA: 
“to help police services investigate crimes of a sexual nature. Section 
2(2) specifies, “in the interest of protecting society through the effective 
investigation of crimes of a sexual nature, police services must have rapid 
access to certain information relating to sex offenders”. The underlying 
assumption is that a sex offender will re-offend: Have [R v 
Have (2005), 194 CCC (3d) 151, 2005 ONCJ 27]… at para 16 [Have]. 
[Emphasis added]  

35. At para. 64, the Majority concluded, 

Redhead’s statement of SOIRA’s purpose is jurisprudentially consistent with the 
stated purpose found in Dyck and Long; a broader legislative purpose than found 
in Have. 

https://www.canlii.org/en/ab/abca/doc/2006/2006abca84/2006abca84.html
https://www.canlii.org/en/ab/abca/doc/2006/2006abca84/2006abca84.html#par36
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html#sec2_smooth
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html#sec2subsec2_smooth
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html#sec2subsec2_smooth
https://www.canlii.org/en/on/oncj/doc/2005/2005oncj27/2005oncj27.html
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
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36. The Intervener submits that the Majority was correct in its analysis. The SOIRA Registry 

is not limited in its application as the Sentencing Judge described.  As referenced above, the 

position of the Majority is supported by the Ontario Court of Appeal in this regard. 

37. The Majority made plain its ultimate position, factoring in the legislative intent for both 

the SOIRA Registry and s. 490.012 of the Code, by stating the following: 

[113]      As was found in Long at paras 102-103, the animating social value at the 
root of SOIRA is protection of the public. 
 
[114]      The purpose of s 490.012 is to ensure the inclusion of all sex offenders 
convicted of a designated offence on SOIRA’s National Registry. The means for 
achieving this purpose is removal of prosecutorial and judicial discretion through 
mandatory registration and reporting under s 490.012. The effect of s 490.012 is that 
all sex offenders must register and report. 

 
38. The Intervener submits that the excerpts above clearly demonstrate that the Majority did 

not confuse the concepts of “animating social value” with “legislative purpose”, as the Majority 

expressly, and correctly, provided differing definitions for each concept, within its decision. 

Arbitrary? 

39. Having identified the purpose of the legislation, the Majority went on to address the 

Appellant’s arguments, which are reproduced by the Appellant before this Court.   

40. The Appellant submits that s. 490.012 of the Code is arbitrary.  In the Appellant’s Factum 

to this Court, he writes, 

[54] The question is not whether SOIRA is arbitrary, but that the legislature’s 
decision to make SOIRA orders mandatory is arbitrary and thus has no rational 
connection to SOIRA’s intended purpose.  
 

41. As this Court has previously ruled, in order to be found arbitrary, there must be no 

connection between the object of the law and the impugned effect on the individual. (Bedford, 

supra, at para. 111). 

https://www.canlii.org/en/on/onca/doc/2018/2018onca282/2018onca282.html#par102
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par111
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42. The Intervener submits that there is a legitimate connection between Parliament’s objective 

of protecting society by assisting law enforcement to investigate sexual offences, and the ultimate 

impact of having convicted sex offenders report to the SOIRA Registry.  The only conclusive way 

to make a finding of arbitrariness in this instance, would be if there was a way to prove, at the time 

of sentence, that an offender would definitively not re-offend.  It is important to note, that no one 

ever has, nor can anyone, provide such evidence.   

43. The Intervener submits that the Appellant’s argument is guilty of “putting the cart before 

the horse”.  To say that s. 490.012 is arbitrary because some offenders don’t re-offend, is not 

particularly helpful to the sentencing judge at the time of sentence.  The sentencing judge may 

hope for this outcome, but it is not possible to conclude. 

44. This question, as well as the Ndhlovu decision generally, was recently addressed in Nova 

Scotia by the R. v. Vitale, 2021 NSSC 109, decision.  Addressing the specific issue of arbitrariness 

here, Justice Rosinski wrote, 

82. The purpose of the law is to further public safety by enabling police to keep track 
of sex offenders. In order to balance the privacy interests of the offender, the 
information collected is only to facilitate police investigations of sex crimes with 
access to this information otherwise restricted. 

  
83. Clearly, the information collected can make it easier to investigate sex crimes by 
identifying individuals who, by virtue of past convictions, may be considered 
suspects in similar crimes. The underlying assumption is that individuals convicted 
of sex crimes have an increased propensity to commit sex crimes in the future and 
that the number of offences committed is probative of propensity to reoffend. This 
does not seem controversial. It is a matter of common sense and experience that past 
behaviour predicts future conduct. 

  
84. It cannot be said that the SOIRA legislation is arbitrary. I am supported in my 
conclusion by the decision in R v. Dyck, 2008 ONCA 309 ["Dyck"]. 

  

   . . . . . 

  

https://www.canlii.org/en/on/onca/doc/2008/2008onca309/2008onca309.html
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86. In Dyck, the court expressly found there was a rational connection between the 

purpose of the legislation and the means employed (see paras. 99 - 100). As far as I 

am concerned, the statements made in those paragraphs about the existence of a 

rational connection are determinative of the issue. 

 

45. Turning to the Dyck decision, expanding on the basis for requiring sexual offenders to 

report to the SOIRA Registry, the Ontario Court of Appeal relied upon expert opinion evidence.  

Justice Blair wrote, 

[99] In enacting Christopher's Law, in my view, the legislature acted rationally 
pursuant to the legitimate state interest of community protection. The trial judge 
found that sex offences are particularly prevalent in our society and that they cause 
physical, psychological and emotional harm to their victims. The valid state objective 
of Christopher's Law is to address this harm and protect the community from 
recidivist sex offenders. The means developed by the Act to accomplish this 
objective is the creation of a sex offender registry that can track the whereabouts of 
past sex offenders. 
 
[100] I ground my opinion that the means used are rationally connected to the 
legitimate state interest in the findings of the [page439] trial judge. The trial judge 
found (i) that sex offenders are prolific offenders who are likely to re-offend; and (ii) 
that a prior conviction for a sex offence is a reliable indication of risk and a proper 
method of assessing that risk. He also accepted the evidence of Dr. Collins that, 
although the numbers are uncertain, "as a group sex offenders are always going to be 
at risk" and that "if a person has offended sexually they are going to be a greater risk 
than the rest of the population for engaging in that activity". There is therefore a 
presumptive risk of harm to potential victims of all ages posed by persons convicted 
of sex offences, even though there may be numerous offenders amongst that group 
who ultimately do not re-offend at all. These findings underpin the conclusion that it 
was open to the legislature to enact Christopher's Law as a logical response to the 
risk caused by recidivist sex offenders. 
 

46. The Intervener submits that there is, very clearly, a rational connection between the purpose 

of the legislation under debate – to protect society by assisting law enforcement in the investigation 

of sexual offences - and its impact – requiring sexual offenders with some level of risk for re-

offending, to report to the SOIRA Registry. 
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Overbroad?  

47. The Appellant states that s. 490.012 is overbroad because it includes offenders that are of 

no risk to re-offend, or alternatively, offenders who are of no greater risk to re-offend than the 

general population.  At paragraph 55 of his Factum, the Appellant wrote, 

[55] The next question to be addressed is whether the mandatory SOIRA orders are 
overbroad, which is that there is no connection between the law’s purpose and some, 
but not all of its impacts on life, liberty and security of the person. This is in relation 
to one individual and the effect the law has on that individual. The law’s purpose is 
“taken at face value” assuming it achieves its purpose. 
  . . . . 
[70] By having mandatory registration of everyone convicted of a sexual offence, 
regardless of the circumstances of the offence or of the offender, and having such 
registration last for the lifetime of some offenders, no matter what their 
circumstances, the legislation is overbroad in going too far in denying the liberty of 
the offender to accomplish the goal of protecting the public by having the police have 
quick access to information about sexual offenders. 

 
48. The Intervener disagrees with the Appellant’s position.  The Intervener disputes the 

Appellant’s argument on the following bases: 

i. Common sense and expert opinion agree, the commission of a prior offence is a 
valid indicator of a future risk to re-offend; 
 

ii. Should a particular offender not re-offend and, over time, become of no greater risk 
than the general population to re-offend, the offender can already apply to be 
removed from the SOIRA Registry. 

 

 
49. The argument made by the Appellant regarding overbreadth, was addressed directly in the 

R. v. B.P.M., 2019 BCPC 156, decision, out of British Columbia.  Discussing the Ndhlovu decision 

specifically, Judge Leven wrote, 

[47]        Overbreadth is concerned with the connection between the purpose of a law 
and the infringement of rights. As the Supreme Court noted in Carter: 

[85]      The overbreadth inquiry asks whether a law that takes away 
rights in a way that generally supports the object of the law, goes too 
far by denying the rights of some individuals in a way that bears no 
relation to the object: Bedford at paragraphs 101 and 112-13... The 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par101
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question is not whether Parliament has chosen the least restrictive 
means, but whether the chosen means infringe life, liberty or security 
of the person in a way that has no connection with the mischief 
contemplated by the legislature. The focus is not on broad social 
impacts, but on the impact of the measure of the individuals whose life, 
liberty or security of the person is trammelled. 

[48]        I find the following passages from the T.A.S. decision helpful: 

[76]      Turning next to overbreadth, Moen J. held in Ndhlovu that the 
provision for mandatory SOIRA orders for life was overbroad, as there was 
no rational connection between such an order and that purpose of the 
legislation in relation to some individuals. As she put it: 

[119]   …The goal of the legislation is to assist police with 
investigating past crimes and preventing new ones. The Crown 
conceded that the registry captures individuals who will never 
reoffend. In my view, including offenders on the registry who 
have little or no chance of re-offending bears no relation to 
protecting the public.  Subjecting all offenders, regardless of 
their future risk, to onerous reporting requirements, random 
compliance checks by the police, and internal stigma, goes 
farther than what is necessary to accomplish the goal of 
protecting the public, and is therefore overbroad. 

[77]      T.A.S. alleges overbreadth on essentially the same basis. He says that 
mandatory registration catches offenders with little or no risk to reoffend. He 
notes that the fact that the order is mandatory removes the court’s discretion 
to consider the circumstances of the offender and the offense, and their risk 
of reoffending or ability to be rehabilitated. He notes that the applicant is not 
a predator, and argues that there is little or no risk that he will reoffend. 

[78]      With respect, it is my opinion that section 490.012(1) is not 
overbroad. As Strathy C.J.O. noted in Long (at para119), SOIRA is based on 
the assumption “that as a matter of common sense and experience, individuals 
who are convicted of sex crimes have an increased propensity to commit sex 
crimes in the future”. That “common sense” assumption - which relates to the 
propensity of all convicted sex offenders - provides the necessary connection 
between mandatory registration and the purpose of the legislation. As Strathy 
C.J.O. emphasized in Long, a law will be held to be overbroad only if the 
applicant demonstrates that there is no connection between its effect and its 
purpose in some cases: 

1. [125]   The legislation at issue in this appeal 
involves the assessment of the risk of future harm, 
an exercise that is inherently imprecise. The onus is 
on the appellant to establish that, in some cases, 
there is no rational connection between the purpose 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec490.012subsec1_smooth
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and effect of the law. The Supreme Court 
in Bedford described, at para 119, the ultimate 
question as “whether the evidence establishes that 
the law violates basic norms because there 
is no connection between its effect and its purpose” 
(emphasis in original). As the Supreme Court 
observed, “[t]his standard is not easily 
met”: Bedford at para 119. 

[79]      Here, as in Long, there is some connection as a result of the common 
sense assumption, and no evidence to the contrary: Long para 126 to 132. 
T.A.S. has not provided the evidence necessary to displace that assumption. 
The fact that some offenders will never re-offend does not mean that they are 
not at a greater risk of re-offending. The evidence does not suggest T.A.S. is 
a predator. However, as Strathy CJO noted (at para 89), the purpose of the 
regime is not limited to tracking predators, or to protecting children or other 
vulnerable groups. 

50. As can be seen from this excerpt, legislation can only be overbroad if there is no rational 

connection whatsoever between its purpose and its effect on some individuals captured by the 

legislation.  The “common-sense” inference referenced above, does not support the position of the 

Appellant.  The common-sense inference, as adopted in Long for example, tells us that past 

behaviour predicts future conduct.  As Judge Leven wrote, the fact that some offenders will never 

re-offend, does not mean that they do not pose a greater risk to re-offend. 

51. Aside from the common-sense approach discussed above, the Intervener submits that the 

expert evidence called at the Appellant’s sentencing hearing does not support the Appellant’s 

position either.   

52. The expert evidence called at the Appellant’s sentencing hearing was unanimous on the 

issue of prior conduct being an important recidivism risk indicator.  Dr. Hanson testified in the 

following manner: 

Right. Right. Right. Right. Right. Okay. Yes. So what we’re talking about here is 
that history of sexual crime is a valid risk indicator of subsequent sexual recidivism, 
so if this somebody with a sex crime in their background, are they more likely to 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par119
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par119
https://www.canlii.org/en/on/onca/doc/2018/2018onca282/2018onca282.html#par126
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commit a sex offence than anybody else. And the short answer to that is yes, it is a 
valid risk indicator. (Appellant’s Record, Vol. II, pg. 173, line 8) 
  
  . . . . . 
 
Q. Yes, it is a reliable predictor? The commission of a – 
A. Yes. 
Q -- SOIRA offence is a reliable predictor of greater recidivism? 
A Yes. The offences that are listed on SOIRA are, you know, reasonable and reliable 
indicators of increased risks for another sex offence (Appellant’s Record, Vol. II, pg. 
176) 
 
  . . . . . 
 
As the lowest risk groups that we have are low is often not defined, so when people 
use the word "low," people-- may mean different things. Are they meaning the 
bottom half? Are they meaning the bottom quarter? Are they meaning the very lowest 
risk individuals? People use those terms differently. When using it, using it in a 
couple of -- lower risk is probably the more appropriate way that using the term. I 
also for the lowest risk group that able to identify around 1 percent, one and a half 
percent recidivism rates. That -- and these are the extreme lowest risks, so even with 
the extreme lowest risk, the number is never zero. not very high, but it is never zero 
(Appellant’s Record, Vol. II, pg. 188-89) 

 
53. Dr. Zlogba, called by the Appellant, testified in a similar fashion.  She said, 

Q. And with respect to the likelihood of recidivism, can you tell me, does it differ 
between a first-time offender and someone who already has multiple sex offence 
convictions in their history? 
 
A. Sure. Having a prior history of criminal sexual offences is one of the risk 
predictors on the static risk assessments, so certainly that is to be considered one of 
the preeminent risk factors that we look at. (Appellant’s Record, Vol. III, pg. 428) 

 
54. The Appellant argues that s. 490.012 is overbroad because it includes offenders that possess 

no risk of re-offending.  The Intervener submits that this is a baseless claim.  Dr. Hanson testified 

on this point.  He said, 

We don’t have the ability to identify individuals who have a near certainty of re-
offending, and we don’t have the ability to determine that somebody would never re-
offend either. (Appellant’s Record, Vol. II, pg. 171) 
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55. The Appellant argues, secondarily, that an offender’s recidivism risk decreases over time, 

to the point that their risk for re-offending is no greater than the general population. The 

Appellant’s argument can be connected to evidence presented by Dr. Hanson.  Dr. Hanson said, 

So that’s the word dissidence threshold that I was using here. And that’s what we’re 
trying -- trying to pin down is when and under what conditions that would – that would 
happen. And my position is it does happen. It doesn’t happen right away. But that it 
does -- you can predict and -- expect, I guess, that if people have been – you know, 20 
years I’m perfectly comfortable with. You know, somebody has been 20-years 
offence-free in the community, the chances that they’re going to then commit a sex 
offence again is very, very small. Somewhere around 10 percent. A lot of people -- ten 
years. Many people will cross over. The higher-risk guys will take a bit longer than 
the lower-risk guys will take less time. (Appellant’s Record, Vol. II, pg. 229) 

 
56. As can be seen from this testimony, an offender’s risk to re-offend does dissipate the longer 

they go without re-offending.  However, one: that risk is never zero; and two: it is impossible to 

know which offenders will not re-offend at the time of sentencing. 

57. The Appellant’s argument related to diminished risk, is currently accounted for within the 

SOIRA legislation.  SOIRA already contains provisions allowing for an offender to apply to be 

removed from the SOIRA Registry if the offender has reported for a period of time and can prove 

that further reporting would be grossly disproportionate to the public interest. (see SOIRA, s. 8(2)) 

58. An offender may also appeal the Order to report to the SOIRA Registry or be removed from 

the SOIRA Registry, and have their records expunged, should they later receive a pardon for their 

crime. (see SOIRA, ss. 8(2), 15(2), 15(3)) 

59. To conclude, the Intervener submits that s. 490.012 is not overbroad, as there is a valid 

connection between its purpose and its impact on each and every sexual offender.  All sources of 

information agree that a prior conviction for a sexual offence is a valid indicator of recidivism risk.  

The Appellant’s premise, that s. 490.012 includes offenders that are of no risk to re-offend, is false. 
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Grossly Disproportionate? 

60. The Appellant submits that the effects of the reporting requirements of s. 490.012 are 

grossly disproportionate.  At paragraph 77, the Appellant wrote, 

When the amendments were made to the Criminal Code sections removing 
prosecutorial and judicial discretion in requiring a SOIRA order be made, the 
reporting requirements and information required to be given under SOIRA did not 
change. If it could be held that the impact on an offenders privacy and liberty by 
registration under SOIRA could be grossly disproportionate to the public interest 
prior to the amendments, registration could be grossly disproportionate to the public 
interest after the amendments, except now there is no ability to address such gross 
disproportionality. 

61. The Intervener submits that the Appellant’s argument with respect to gross 

disproportionality contains little merit as it relates to s. 490.012 of the Code.  The Intervener takes 

this position for three reasons: 

i. The length of time that an offender reports under section 490.012, is 

directly connected to the severity of the sexual offence committed; 

ii. In order to find an effect to be grossly disproportionate, it must be 

measured against the offending conduct.  This Court has previously 

ruled on the severe impact of sexual assault offences towards victims, 

and to society at large.  

iii. To argue that a reporting condition is “grossly disproportionate”, 

particularly with the privacy and usage restrictions built-in to the 

SOIRA Registry, trivializes the term. 

62. The test to determine gross disproportionality was laid out in Long, supra.  On behalf of 

the Court, Chief Justice Strathy wrote, 

[143]   A law will be found to be grossly disproportionate under s. 7 of the Charter 
in extreme cases where the seriousness of the deprivation is totally out of sync with 
the objective of the measure: Bedford, at para. 120. The Supreme Court affirmed the 
test for gross proportionality in Carter at para. 89: 

 . . . . 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-12/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-12.html#sec7_smooth
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par120
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html#par89


16 
 

 
[144]   …In this regard, the Court’s task is to balance the negative effects with the 
purpose of the law, not its benefits to society more broadly: Bedford at para. 121. 

63. Section 490.012 of the Code imposes a variety of reporting periods, dependant upon the 

severity of the crime committed.  For matters proceeded upon summarily, or that have a maximum 

custodial sentence of 2-5 years, the reporting period is 10 years.  If the maximum term of 

imprisonment available is 10-14 years, the reporting period to the SOIRA Registry increases to 20 

years.   

64. By linking the length of time for reporting to the severity of the offence, Parliament 

considered proportionality.  Recall, the standard described in Carter to reach gross 

disproportionality is high, or as stated in Bedford, only in extreme cases. (see Carter v. Canada 

(Attorney General), 2015 SCC 5, at para 89; Bedford, supra, at para. 120) 

65. The reporting requirements of SOIRA are of minimal inconvenience and not unlike other 

mandatory reporting requirements of Canadian citizens that have not been convicted of a sexual 

offence.  As stated by Justice Shutz in Ndhlovu,  

[130] This point is aptly made in Dyck at paras 106, 110: 

. . . The requirements are limited in their informational scope, do not 
prohibit the [offender] from going anywhere or doing anything, are no 
more intrusive than other state-imposed registration requirements, 
impose minimal stigma on the offender and are not publicly known. . . 

. . . Neither the physical nor the information duties. . . can fairly be 
described as onerous. The data reveals very little about 
the personal details and lifestyle choices of the individual . . . 
Moreover, the reporting obligations under the Act are similar 
to those routinely undertaken by citizens as an incident of day-to-day 
life. For example, all births, stillbirths and adoptions must be registered 
with the state. . . All citizens are required by law to register in school 
from ages 6 through 16 (where educational records are kept). . . Persons 
who wish to work must register with the Employment Insurance 
Commission at which time they receive a social Insurance Number 
(which is then used to ensure that each job is registered). . . Citizens 
must register annual earnings by filing income tax forms. . . They must 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par121
https://www.canlii.org/en/on/onca/doc/2008/2008onca309/2008onca309.html#par106
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report changes of name and purchases of real property. . . Basic contact 
information is required when obtaining or renewing a driver's licence, 
. . . passport, health card, licence plate validation tag, or when 
registering to vote. Citizens must update this information at specified 
intervals and report changes. In short, in the ordinary course of 
regulated human. . .  activities in modern society, the State already 
compels an extensive amount of "registration" and recordkeeping. 
Personal data is also routinely furnished to private entities such as 
banks, telephone companies, credit card companies. . .  to cite but a few 
examples. Against this backdrop, the burden imposed by Christopher's 
Law cannot be characterized as excessive or intolerable. 

[131]      The Court in Dyck observed that the provisions of Ontario’s sex 
offender registry, which mirror several features of SOIRA’s National 
Registry, supported the conclusion that registration and reporting conditions 
were not grossly disproportionate, because, 

(a)   there was no prohibition against doing anything or going 
anywhere: paras 106, 111;   

(b)   the information required is no more intrusive than other 
state-imposed registration: paras 110, 112;  

(c)   reporting is confidential and the information is only 
known to public authorities: para 118;   

(d)   any stigma flows more from the conviction for the 
predicate offence than registration and reporting: para 118; 
and,   

(e)   use of the information is strictly limited to police for the 
prevention and investigation of sexual offences: para 119. 

 
66. Important to the balancing act of the gross disproportionality analysis, is the seriousness of 

the conduct tied to the legislative objective under debate.  The Alberta Court of Appeal was 

unanimous on this point.  In dissent, Justice Khullar wrote, 

[232]      This is not the kind of case where the objective is simply not important 
enough to warrant the level of infringement of liberty that it imposes – such as the 
criminal offence of keeping a common bawdy house in Bedford, whose objective 
was essentially to prevent street nuisances. This case is also very distant from the 
paradigm of a grossly disproportionate law mentioned in Bedford – imposing a 
sentence of life in prison for spitting outside in order to keep the streets clean. In 
this case, the liberty-infringing consequences of the SOIRA regime are not “totally 

https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html
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out of sync” with the objective of helping police to investigate and prevent sexual 
crimes. Therefore, the impugned provisions are not grossly disproportionate to their 
objective.  (see Ndhlovu, supra, at para. 232) 

 

67. Justice Shutz, writing for the Majority, agreed that the Sentencing Judge erred in her 

characterization of the offending conduct.  It may be fair to label a reporting condition as minor, 

but the offence of sexual assault, is not.  To discuss the impact of a reporting condition on an 

offender, without discussing the severity of the conduct which gave rise to the reporting condition, 

is to misunderstand the concept of proportionality, or conversely, gross disproportionality.  Despite 

testifying to his own mental health struggle, combatting stigma, the Appellant called no expert 

opinion evidence on the impact of sexual violence upon victims at his sentencing hearing. 

68. Addressing this counterpoint, Justice Shutz wrote, 

[79]           The respondent’s use of a sleeping woman, incapable of 
consenting, as a sexual object, and the persistent nature of his conduct 
thereafter in trying again to penetrate her, and committing further unwanted 
touching on RD, does not equate with a minor offence or de minimus harm. I 
recognize the Crown did not appeal the sentence in this matter, but 
concluding the respondent’s actions were minor as the sentencing judge did 
here, may prove Parliament’s point in making all orders mandatory: different 
judges may make different assessments about the seriousness of criminal 
conduct and an offender’s risk to reoffend. Certainly, this Court has made 
pronouncements that the respondent’s conduct in this case as it related to 
digital penetration of a sleeping victim, amounted to a major sexual assault:  

   . . . . . 

[80]           Regardless, Parliament decided that all offenders convicted of 
designated sexual offences cause more than de minimus harm; a decision that 
was, and remains, Parliament’s prerogative. 

[81]           Longstanding Supreme Court of Canada jurisprudence endorses 
the rationality of Parliament’s view that the consequences of all crimes of a 
sexual nature, irrespective of the particulars of each circumstance, are 
inherently serious. Consider the dicta of L’Heureux-Dubé J in R v Seaboyer; 
R v Gayme, 1991 CanLII 76 (SCC), [1991] 2 SCR 577 at 702-12, 83 DLR 
(4th) 193 [Seaboyer] wherein, in relation to sexual crimes against women and 
children, she noted: 

https://www.canlii.org/en/ca/scc/doc/1991/1991canlii76/1991canlii76.html
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i. Unlike other crimes of a violent nature, it is for the 

most part unreported. Yet, by all accounts, women 
are victimized at an alarming rate and there is some 
evidence that an already frighteningly high rate of 
sexual assault is on the increase. The prosecution 
and conviction rates for sexual assault are among the 
lowest for all violent crimes. Perhaps more than any 
other crime, the fear and constant reality of sexual 
assault affects how women conduct their lives and 
how they define their relationship with the larger 
society. Sexual assault is not like any other crime. 

. . . . . 

Since Seaboyer, the courts have been provided with no justification for a 
downward revision of these “conservative estimates”. The fact remains that 
sexual assault is a crime of violence; the respondent’s crimes of sexual assault 
included. Indeed, the offences committed by the respondent involve exactly 
the type of “sexual violence” recently described in R v Friesen, 2020 SCC 
9 at para 89, 444 DLR (4th) 1  – “the wrongful exploitation of the victim by 
the offender — the offender [ ] treating the victim as an object and 
disregarding the victim’s human dignity. . .  the sexual objectification of the 
victim”.  (see Ndhlovu, supra, at paras. 79-81) 

69. It must also be considered for this analysis, that the SOIRA Registry carefully limits who 

can access its records and under what circumstances.  All information maintained by the SOIRA 

Registry is confidential.  Only law enforcement agencies investigating a criminal offence are 

entitled to access the SOIRA Registry’s information.  Section 2 of SOIRA states, 

(c) the privacy interests of sex offenders and the public interest in their 
rehabilitation and reintegration into the community as law-abiding citizens 
require that 

(i) the information be collected only to enable police services 
to prevent or investigate crimes of a sexual nature, and 

(ii) access to the information, and use and disclosure of it, be 
restricted. 

70. To conclude on this point, “grossly disproportionate” is a term that includes an effect that 

offends standards of decency; something that Canadians would find abhorrent.  To place an 

https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc9/2020scc9.html#par89
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offender on reporting conditions, such as those described above, when viewed against the sexual 

violence Parliament sought to prevent by imposing them, does not meet this definition.   

71. Stigma should not form part of the gross disproportionality analysis on this particular issue, 

as the privacy safeguards currently in place within the SOIRA Registry, which require 

confidentiality, ensure that any stigma felt by the offender is not connected to the mandatory 

reporting requirements imposed by s. 490.012 of the Code. 

 

PART IV - SUBMISSIONS WITH RESPECT TO COSTS 

72. The Intervener does not seek costs and asks that no costs be awarded against it. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 2nd day of November, 2021. 

 

for: 
_____________________________ 
Glenn A. Hubbard 
Counsel for the Intervener, 
Attorney General of Nova Scotia 
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https://laws-lois.justice.gc.ca/fra/lois/c-46/page-122.html
https://laws-lois.justice.gc.ca/eng/acts/c-46/page-122.html#h-125591
https://laws-lois.justice.gc.ca/fra/lois/c-46/page-122.html
https://www.canlii.org/en/ca/laws/stat/sc-2004-c-10/latest/sc-2004-c-10.html#:%7E:text=Purpose%20and%20Principles,-Purpose&text=2%20(1)%20The%20purpose%20of,information%20relating%20to%20sex%20offenders.&text=(ii)%20access%20to%20the%20information,disclosure%20of%20it%2C%20be%20restricted.
https://www.canlii.org/fr/ca/legis/lois/lc-2004-c-10/derniere/lc-2004-c-10.html
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