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PART I — OVERVIEW OF RESPONDENT’S POSITION AND CONCISE STATEMENT 

OF FACTS 

Overview 

[1] The Crown appeal of the Quebec Court of Appeal’s decision to enter a stay of proceedings 

should be dismissed. The Quebec Court of Appeal made no error of law. The Appellant has 

identified no principle or policy requiring the Court’s intervention.  

[2] The Respondent submits that this appeal is a naked attempt by an unhappy litigant to get a 

third ‘kick at the can’.  The Appellant wants to revisit findings made by a trial judge in a section 

11(b) Charter decision but cannot identify any palpable or overriding error to warrant intervention.  

[3] With the benefit of this Honourable Court’s decision in Jordan, the Quebec Court of 

Appeal decided the appeal on the basis of established section 11(b) principles. One principle is 

that prejudice is inherent to delayed criminal trials, and ought not be part of a separate analysis 

under the s. 11(b) framework. Another is that trial judges should take a holistic and “bird’s-eye 

view” of the case instead of focusing on the minutiae when examining the reasonable time 

requirements of a case. Finally, when a trial court finds a violation of the right to be tried within a 

reasonable time, a stay of proceedings must be entered. The trial judge’s decision denying a stay 

of proceedings under section 11(b) was erroneous only in the narrow respect that he refused to 

enter a stay of proceedings after finding a breach of s. 11(b).  (Once the trial judge found that the 

delay was unreasonable, a stay was required as a matter of law.)  But this error benefited the Crown 

Appellant.  

[4] The Respondent Michel Ste-Marie respectfully submits that the Crown appeal should be 

dismissed. 

  

https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://laws.justice.gc.ca/eng/const/FullText.html
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The Facts 

[5] In addition to the facts set out by the Appellant and other Respondents on this appeal, the 

Respondent Michel Ste-Marie highlights the following additional facts. 

[6] Michel Ste-Marie was successful in resisting the conflict-of-interest application brought by 

the Crown in relation to his trial counsel, Me Marc Labelle.1 Despite being aware of the potential 

conflict of interest with respect to Me Labelle since the first appearance on September 17, 2009,2 

on May 13, 2010, the Crown stated it was waiting to raise the conflict-of-interest issue at an 

“opportune moment”.3 It was not until July 12, 2010 that the prosecution took any steps to set the 

matter down for a hearing. 4  After the first motion on the conflict of interest question, the 

preliminary hearing judge, Chevalier J., held that there was insufficient evidence to remove Me 

Marc Labelle as counsel for Michel Ste-Marie.5 The Crown’s motion seeking the removal of Me 

Marc Labelle as counsel of record for Michel Ste-Marie was ultimately adjudicated in the 

defendant’s favour on May 4, 2012.6 

[7] While other defendants sought extraordinary remedies with respect to the Crown’s success 

in obtaining conflict-of-interest declarations vis-à-vis their counsel,7 Michel Ste-Marie attempted 

to move the case forward with dispatch. He waived his right to a preliminary inquiry as early as 

March 31, 2011.8 And while other defendants appealed the denial of certiorari and prohibition 

before the Court of Appeal,9 Michel Ste-Marie’s counsel, Me Labelle, consented to the lifting of 

the suspension of proceedings vis-à-vis his client,10 which took place on December 16, 2011.11 

 

 
1 Ruling on Conflict of Interest Motion vis-à-vis Me Marc Labelle, Appellant’s Application Record, Vol. 1, p. 29. 
2 Admissions under s. 655 of the Criminal Code, para. 4, Appellant’s Application Record, Vol. 6., p. 159. 
3 Crown Table of Breakdown of Delay, May 13, 2010, Appellant’s Application Record, Vol. 6., p. 151. 
4 Admissions under s. 655 of the Criminal Code, paras. 15-16, Appellant’s Application Record, Vol. 6., p. 160. 
5 Ruling of Conflict of Interest Motion, Appellant’s Application Record, Vol. 1, p. 25. 
6 Ruling on Conflict of Interest Motion vis-à-vis Me Marc Labelle, Appellant’s Application Record, Vol. 1, p. 27. 
7 Ruling of Champagne J. on Certiorari and Prohibition Motions, Appellant’s Application Record, Vol. 1, pp. 32-40. 
8 Admissions under s. 655 of the Criminal Code, para. 29, Appellant’s Application Record, Vol. 6., p. 162. 
9 Ruling of Quebec Court of Appeal on Denial of Certiorari and Prohibition, Appellant’s Application Record, Vol. 1, 
pp. 42-44. 
10 Crown Table of Breakdown of Delay, December 14, 2011, Appellant’s Application Record, Vol. 6., p. 153. 
11 Crown Table of Breakdown of Delay, December 16, 2011, Appellant’s Application Record, Vol. 6., p. 153. 
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[8] The Crown waited four years and two months before finally preferring a direct indictment 

under section 577 of the Criminal Code on December 9, 2013.  The trial judge found as a fact that 

this step ought to have been done “tout au début” or as soon as any of the defendants had waived 

their rights to a preliminary inquiry (which the Respondent Michel Ste-Marie advised he wished 

to do on date March 31, 2011).12  

 
12 Ruling on Section 11(b) by Garneau J., Appellant’s Application Record, Vol. 1, p. 59. 

https://laws.justice.gc.ca/fra/lois/C-46/TexteComplet.html
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PART II — OVERVIEW OF RESPONDENT’S POSITION ON QUESTIONS IN APPEAL 

A. Did the Quebec Court of Appeal err in law by entering a stay of proceedings without 

deciding a duly raised issue by the respondent at the Court of Appeal; namely, the correct 

attribution of delays caused by extraordinary remedies sought by the defence? 

[9] No. The trial judge’s reasons attributing delays to the parties show that he was guided by 

Jordan principles even though this was a transition case. He avoided a priori, categorical rules for 

assessing delay. On the key topics of extraordinary remedies generally and defence delay, he made 

no error. He specifically noted that defence delay would not only include delay caused directly or 

indirectly by the defence, but also deliberate tactics intended to delay the trial. 

[10] The Jordan framework is sufficiently flexible to accommodate delays caused by the 

litigation of extraordinary remedies. Delays caused by criminal defendants applying for 

extraordinary remedies such as certiorari, prohibition, or habeas corpus should not be considered 

“exceptional circumstances” under Jordan for two reasons: (1) it is reasonably foreseeable that 

criminal defendants will make use of extraordinary remedies, and (2) delays occasioned by 

extraordinary remedies can be mitigated by the Crown in a number of ways. Nor should they be 

considered defence delay unless properly characterized as illegitimate. The Jordan framework 

regarding complexity, an exception to over-the-ceiling cases, already provides for clear and fair 

rules regarding the attribution of delays in cases of extraordinary remedies. Extraordinary remedy 

applications brought in bad faith by the defence are properly defence delay under Jordan, but there 

was no such finding in this case. 

 

B. Did the Court of Appeal err in law by only reviewing one aspect of the legal 

framework of the decision on the motion for a stay of proceedings under s. 11(b) of the 

Charter, a framework which the trial judge incorrectly defined? 

[11] No. The Quebec Court of Appeal did not commit an error of law by refusing to engage in 

a de novo attribution of delays; there was an insufficient record to entertain that request. The 

defendants had appealed on a question of law apparent on the face of the trial judge’s reasons for 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
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decision, namely, whether in the face of unreasonable delay the absence of prejudice could 

preclude a stay of proceedings. As a result, the issue raised by the defendants was addressed as a 

pure legal error. However, the Crown as respondent at the Quebec Court of Appeal sought 

appellate intervention without the appropriate factual foundation. 

[12] While the trial judge was provided with almost five years’ worth of recordings of court 

proceedings between 2009 and 2014, viva voce evidence on the section 11(b) motion, and full 

submissions of the parties, the Crown produced none of that to the Court of Appeal. Without the 

benefit of the full trial record on this issue, the Court of Appeal could not revisit findings of fact 

with respect to the legitimacy of the parties’ conduct. This is a matter of procedural fairness on 

appeal, which requires the party seeking the determination of an issue to sustain the request with 

the appropriate record. The findings the Crown sought to have revisited at the Quebec Court of 

Appeal are “highly discretionary” in nature and, correspondingly, are entitled to a high level of 

deference.13 Where such deference is due and in the absence of a demonstrated legal error in the 

attribution of delays, it cannot reasonably be expected of an appellate court to intervene without a 

complete record on the point. 

[13] On further appeal to this Honourable Court, the Appellant Crown again failed to produce 

a sufficient evidentiary record to sustain the relief requested. In arguing that the Quebec Court of 

Appeal erred in failing to revisit the findings of fact, the Appellant Crown relies on the parties’ 

admissions (under s. 655 of the Criminal Code) on the section 11(b) motion. This is an 

unsatisfactory record upon which to reverse the trial judge. In the absence of evidence, the Quebec 

Court of Appeal was correct to refuse the Appellant’s invitation to embark on the speculative 

exercise of guessing about what the evidence would show. This Court should likewise refuse the 

invitation.  

 
13 R. v. Cody, 2017 SCC 31 at para. 31. 

https://laws.justice.gc.ca/eng/const/FullText.html
https://laws.justice.gc.ca/fra/lois/C-46/TexteComplet.html
https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc31/2017scc31.html?autocompleteStr=%2C%202017%20SCC%2031&autocompletePos=1
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PART III — STATEMENT OF ARGUMENT 

A. Did the Quebec Court of Appeal err in law by entering a stay of proceedings without 

deciding a duly raised issue by the respondent at the Court of Appeal, namely, the correct 

attribution of delays caused by extraordinary remedies sought by the defence? 

The Trial Judge’s Attribution of Delays Was Legally Sound  

[14] The trial judge’s findings of fact with respect to the attribution of delays was premised on 

sound legal principles. He took a global approach, examined the parties’ conduct, and found that 

the total delay of six years and five months was unacceptable for our court system. With the 

exception of his analysis of prejudice (he found it was insufficient) and its impact on the result, 

the trial judge’s ruling was consistent with Jordan.14 

[15] The trial judge analyzed the attribution of defence-caused delays through an appropriate 

legal framework. He specifically noted that defence-caused delay could be direct or indirect and 

that defendants were not entitled to tactically delay proceedings.15 He was aware of the judicial 

decisions made during the proceedings before the trial, as the reasons for decision were before 

him, and he made reference to them in his Reasons. He did not take an overly forgiving view of 

the defendants’ conduct, having found that the “principal” mistake made by the defence was 

contesting the jurisdiction of the preliminary inquiry justice to hear the conflict-of-interest 

motion.16  

[16] The trial judge did not err by failing to specifically attribute the time period between 2011 

and 2013 as defence delay. He found that the Crown ought to have brought the conflict-of-interest 

motion far earlier than it did, that the Crown ought to have preferred a direct indictment years 

before it did, and that the Crown failed to make a global assessment of the prosecution or execute 

a plan. His findings show that the unreasonable delay was not caused by the conduct of the defence 

 
14 If the trial judge had not erroneously resorted to a Morin-era analysis about prejudice, he would have stayed the 
proceedings. 
15 Ruling on Section 11(b) by Garneau J., Appellant’s Application Record, Vol. 1, p. 55. 
16 Ruling on Section 11(b) by Garneau J., Appellant’s Application Record, Vol. 1, p. 58. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
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or as a result of deliberate and calculated defence tactics aimed at causing delay per Jordan, para. 

63).17 The Appellant has not offered a credible basis for setting aside these findings. 

[17] The trial judge’s reasons attributing delay are consistent with 11(b) jurisprudence that 

emphasizes a global assessment of delay over micro-counting.18 It is unsurprising that he did not 

specifically attribute delay between 2011 and 2013 to the defendants, given that the defendants’ 

recourse to extraordinary remedies was reasonable. The defendants were not all unsuccessful in 

resisting the conflict-of-interest applications; seeking a review of an adverse ruling regarding a 

conflict of interest of one’s lawyer, even if unsuccessful, is not unreasonable. In any event, during 

this time, the defendants consented to a lifting of suspension of proceedings caused by the 

extraordinary remedies, which should have mitigated delays but for the Crown’s inefficiency. 

Moreover, it was during this time that the Respondent Michel Ste-Marie explicitly waived his right 

to a preliminary inquiry and expressed a desire to go to trial as soon as possible. His trial would 

not begin for another four years. 

[18] Moreover, the trial judge could not have fairly counted the time during which the parties 

pursued extraordinary remedies entirely against all defendants. The recourse to extraordinary 

remedies was not done by all or the same parties at each juncture, and the belated conflict of 

interest motion brought by the Crown was only partially successful (and entirely unsuccessful in 

relation to the Respondent Michel Ste-Marie). Making 11(b) determinations in the context of 

multi-accused prosecutions such as the present one is not self-evident, even under Jordan. 19 

Viewed in this light, Garneau J. cannot be faulted for placing significant weight on the Crown’s 

failure to demonstrate a plan or global vision for the case. After all, the Crown is responsible for 

efficiently prosecuting criminal cases and making the necessary tactical decisions to do so. In the 

case at bar, it could have severed indictments, preferred indictments, withdrawn or stayed charges, 

or relied on a host of other options available through prosecutorial discretion to mitigate delay. 

 

 
17 Ruling on Section 11(b) by Garneau J., Appellant’s Application Record, Vol. 1, p. 58. 
18 R. v. Jordan, 2016 SCC 27 at para. 111. 
19 This Honourable Court recently left that question open in R. v. Yusuf, 2021 SCC 2, in part due to the absence of 
interveners on the point. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2021/2021scc2/2021scc2.html?autocompleteStr=2021%20SCC%202&autocompletePos=1
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Delays Following a Defendant’s Recourse to Extraordinary Remedies Should Are Not Defence 

Delay or “Exceptional Circumstances” Under Jordan 

[19] The Appellant seeks to slot extraordinary remedies into the ‘exceptional circumstances’ 

bloc envisaged by Jordan. This submission is wrong for two reasons. First, the thrust of Jordan is 

to dispense with a priori rules. The Askov-Morin era was characterized by rigid categories of 

various forms of delay with fixed attributions to the defence and Crown. The Appellant’s argument 

would take the law backwards. Second, Jordan envisages that exceptional circumstances arise on 

a case-by-case basis, which circumstances cannot reasonably be avoided or mitigated. If the trial 

judge finds that the defendant or prosecutor was forced to seek an extraordinary remedy to preserve 

trial fairness, the party applying for the remedy is necessarily behaving reasonably.  

 

Jordan v. the Rigid Categories of Morin and Askov 

[20] One key lesson from Jordan was the benefit of analytical simplicity. The Morin categories 

and sub-categories (paras. 36-37, 51) were complex and led to quibbling disputes about the 

attribution of delay. Jordan intended to replace the Morin-era confusion and complexity with a 

simplified regime, using reasonableness as a guide. The Court expressly refused to create fixed 

examples of “exceptional circumstances”, the opposite of what the Appellant Crown seeks on this 

appeal.20 A categorical rule characterizing delays as defence delay or “exceptional circumstances” 

simply because they are called extraordinary remedies also fails to incentivize reducing potential 

institutional delays in the superior court of justice, (where, for example, the parties would be ready 

to proceed with a motion for certiorari but the superior court has limited availability). These types 

of delays cannot fairly be attributable to the defence, unless the request for an extraordinary remedy 

is illegitimate. In short, the Appellant Crown’s proposed rule would perpetuate the culture of 

complacency and encourage institutional actors to avoid the imperative of s. 11(b).  

[21] On this basis, the appeal should fail. 

 

 
20 Even the presumptive ceiling is not fixed and, if exceeded, the presumption may be rebutted by the Crown. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii89/1992canlii89.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii89/1992canlii89.html?resultIndex=1
https://laws.justice.gc.ca/eng/const/FullText.html
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Exceptional Circumstances and Defence Delay: Trial Judges are Best Positioned to Assess 

These Categories 

[22] The use of extraordinary remedies in criminal cases by defendants is reasonably 

foreseeable, and even if unsuccessful, not necessarily illegitimate. Certainly, in this case, it became 

entirely foreseeable that defendants could avail themselves of extraordinary remedies early on in 

the course of the prosecution. Shortly after December 17, 2010, when the first motion for 

prohibition was filed, the prosecution should have turned its mind to addressing potential delays 

resulting therefrom by way of procedendo, Rule 25 motions, or direct indictment. “[D]efence 

actions legitimately taken to respond to the charges fall outside the ambit of defence delay.”21 It is 

important to recall, particularly in cases involved multiple co-accused like the present one, that 

Crown counsel must be vigilant and make reasonable efforts to expedite the proceedings.22 

[23] An all-or-nothing rule with respect to attributing delays following a defendant’s recourse 

to extraordinary remedies is not desirable. It fails to account for the unpredictable and sometimes 

necessary resort to extraordinary remedies. Extraordinary remedies are quasi-constitutional and 

exist to ensure fair trial and natural rights are protected in inferior courts by the superior courts. 

Even under Morin, Sopinka J. stated that certain actions of the accused (such as change of venue 

motions, attacks on search warrants, etc.) would “be taken into account in determining what length 

of delay is reasonable”.23 It is unreasonable to imagine that a defendant should lose the benefit of 

s. 11(b) protection for the entire period of time between the filing of an application for an 

extraordinary remedy and its resolution, no matter the institutional delays. Characterizing recourse 

to extraordinary remedies as unreasonable per se pits trial fairness interests against speedy trial 

rights.  This is directly contrary to the spirit of Jordan. 

[24] Moreover, the Crown can always mitigate delays caused by defence recourse to 

extraordinary remedies and the corresponding suspension of proceedings.24 The Crown can file a 

motion in procedendo to address any mischief caused by the defendant filing of extraordinary 

remedies, or bring a Rule 25 (or equivalent) motion to lift the suspension of proceedings. In this 

 
21 R. v. Jordan, 2016 SCC 27 at para. 65. 
22 R. v. Vassell, [2016] SCC 26 at para. 7. 
23 R. v. Morin, [1992] 1 S.C.R. 771 at 793-4. 
24 R. v. Batchelor, [1978] 2 S.C.R. 988. 

https://www.canlii.org/en/ca/laws/regu/si-2002-46/90758/si-2002-46.html
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii89/1992canlii89.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/fr/ca/legis/regl/tr-2002-46/derniere/tr-2002-46.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc26/2016scc26.html
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii89/1992canlii89.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1978/1978canlii35/1978canlii35.html?resultIndex=1
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case, the Crown did the latter, albeit belatedly, and on consent of the Respondent Michel Ste-

Marie. 

[25] The Court of Appeal for Ontario agrees with the Appellant Crown. In R. v. Tsega,25 the 

Court held that defence applications for extraordinary remedies – whether brought in good or bad 

faith – will generally constitute defence delay. But it held that Crown applications for extraordinary 

remedies are “not within the control of the Crown” and that it “should be open to the Crown to 

argue such delay constitutes a discrete event.” 26  In R. v. Mansour, 27  it upheld the summary 

conviction appeal court’s finding that the trial judge had erred in attributing Crown certiorari delay 

(in an unsuccessful application) as Crown delay. These decisions do not take into account the 

nuanced approach endorsed by Jordan, they unreasonably handcuff the trial judge; and, as noted, 

they forgive all delay on an extraordinary remedy motion that is attributable not to the defendant 

but to institutional delay in the Superior Court (It is traditional institutional delay that requires state 

resources to address.). For all of these reasons, the argument of the Appellant should fail. 

 

The Trial Judge’s Attribution of Delays is Entitled to Deference 

[26] The trial judge was uniquely placed to make the factual findings he made in the section 

11(b) ruling. He had participated in a case management conference on November 5, 2014, less 

than three months before the section 11(b) hearing itself. He spoke to the parties, including the 

Crown, and observed how the defence streamlined issues for trial. On the 11(b) motion, he received 

recordings of court proceedings that spanned five years, had comprehensive submissions from the 

parties on each step of the proceedings, and heard viva voce testimony from several defendants. 

No-one was better placed than Garneau J. to evaluate the parties’ conduct. 

[27] The case-law is consistent that a high degree of deference is owed to the factual findings 

that underpin the conclusion of unreasonable delay.28 

 
25 2019 ONCA 111. 
26 R. v. Tsega, 2019 ONCA 111 at para. 79. 
27 2020 ONCA 586. 
28 R. v. Virk, 2021 BCCA 58; R. v. Hassan Ali, 2021 ABCA 21; Lapointe c. R., 2021 QCCA 152; Robidoux c. R., 
2021 QCCA 130; R. v. Cody, 2017 SCC 31 at para. 31. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca111/2019onca111.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca586/2020onca586.html?autocompleteStr=2020%20ONCA%20586&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://laws.justice.gc.ca/eng/const/FullText.html
https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/on/onca/doc/2019/2019onca111/2019onca111.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca111/2019onca111.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca586/2020onca586.html?autocompleteStr=2020%20ONCA%20586&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2021/2021bcca58/2021bcca58.html?autocompleteStr=2021%20BCCA%2058&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2021/2021abca21/2021abca21.html?autocompleteStr=2021%20ABCA%2021&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2021/2021qcca152/2021qcca152.html?resultIndex=1
https://www.canlii.org/fr/qc/qcca/doc/2021/2021qcca130/2021qcca130.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc31/2017scc31.html?autocompleteStr=%2C%202017%20SCC%2031&autocompletePos=1
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The Record at the Court of Appeal Was Insufficient for the Exercise Urged by the Crown 

[28] The Crown, as respondent before the Quebec Court of Appeal, failed to marshal an 

evidentiary record on appeal that would have allowed for meaningful appellate review of contested 

facts. On the other hand, the defendant-appellants sought relief on the basis of reversible legal 

error on the face of the trial judge’s ruling and met their burdens on appeal. 

[29] The Quebec Court of Appeal did not err in declining to re-assess the findings of fact made 

by Justice Garneau. In declining to allow the Crown to re-litigate the attribution of delays, the 

Court of Appeal noted the Crown’s failure to put the appropriate record on before it on appeal: 

[14]        The respondent’s written and oral submissions concerning the judge’s decision to 

decline a stay are based entirely on its own attempt to reassess whether the judge was 

correct to conclude that there was unreasonable delay. The judge clearly rejected the 

respondent’s assessment of this question and the issue concerning the appropriate remedy 

for unreasonable delay does not by itself reopen the conclusion that there was unreasonable 

delay. As a general proposition, the respondent is entitled to raise the issue in support of 

its conclusion that the judge was correct not to grant a stay. As a more specific proposition, 

the respondent can do so only if the record is sufficiently complete to permit the Court to 

examine those issues. The record in this appeal does not satisfy this condition because it 

does not include any relevant evidence presented at the voir dire, except the statement of 

admissions, and it does not include the submissions of the parties. For this reason the Court 

is unable to review or determine whether the judge’s assessment of the delays in this case 

was inadequate or mistaken.  

[30] The Appellant’s complaint that the Court of Appeal did not reverse findings of fact is due 

to the manner in which the Crown litigated the appeal. The question of having an appellate court 

revisit findings of fact underlying a section 11(b) decision is a matter of procedural fairness on 

appeal; the party seeking a finding on appeal must support its request with a sufficient record.29 

 
29 Béliveau c. R., 2016 QCCA 1549 at paras. 107-109; Pateras v. M.B., 1986 CanLII 3718 (QC CA), [1986] RDJ 441 
(C.A.).  

https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1549/2016qcca1549.html?autocompleteStr=2016%20QCCA%201549&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/1986/1986canlii3718/1986canlii3718.html


12 
Respondent Michel Ste-Marie’s Factum  Part III – Statement of Argument 
 

 

This should not come as a surprise to the Crown, as the Quebec Court of Appeal has addressed 

this question on several occasions, and specifically in the section 11(b) context: 

[108] Bien qu’elles remettent toutes deux en question l’étiquette attribuée par la juge à 

certains éléments composant le délai, les parties n’ont pas inclus dans leur mémoire 

respectif les transcriptions et les procès-verbaux des audiences susceptibles de soutenir 

leurs points de vue et de démontrer le contexte de même que les motifs justifiant les 

nombreux ajournements de la cause. Elles se sont plutôt contentées de confectionner et de 

produire des tableaux intitulés « Plan d’évolution », dans le cas de Béliveau, et 

« Développements » pour celui préparé par l’intimée, qui relatent la chronologie de 

certaines procédures, accompagnée de commentaires énonçant leur perception des 

événements qui se sont déroulés devant le tribunal.30 

[31] The Crown asks this Honourable Court to revisit findings of fact with respect to the 

attribution of delays on the basis of one exhibit tendered on the section 11(b) motion, an Agreed 

Statement of Fact. With respect, this request is unreasonable. If the admissions alone provided a 

sufficient evidentiary basis to adjudicate the section 11(b) motion with respect to the parties’ 

conduct during the proceedings, it is unlikely the parties would have filed five years’ worth of 

court proceedings with the trial judge in the first place and proceeded with viva voce testimony 

over the course of two days. In any event, entertaining this intellectual exercise would require 

speculation, as there are no transcripts of the submissions before the trial judge on the section 11(b) 

motion. On this basis alone the appeal should be dismissed. 

 

B. Did the Court of Appeal err in law by only reviewing one aspect of the legal 

framework of the decision on the motion for a stay of proceedings under s. 11(b) of the 

Charter, a framework which the trial judge incorrectly defined? 

The Court of Appeal Correctly Decided the Question of Law 

 
30 Béliveau c. R., 2016 QCCA 1549 at para. 108; see also Cooney Lebrun c. R., 2021 QCCA 103 at paras. 34-36. 

https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1549/2016qcca1549.html?autocompleteStr=2016%20QCCA%201549&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2021/2021qcca103/2021qcca103.html?autocompleteStr=2021%20QCCA%20103&autocompletePos=1
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[32] The trial judge’s error was a narrow one with significant consequences. The trial judge 

recognized a violation of section 11(b) but, because of insufficient prejudice, refused to grant a 

remedy. The question of law over which the defendant-appellants sought review at the Quebec 

Court of Appeal was identifiable on the face of the trial judge’s decision. Once the finding of 

unreasonable delay was made, it was an error of law to refuse to grant a remedy. Indeed, the 

question was not what remedy should be granted for a violation of section 11(b), but whether the 

courts could tolerate a continuing prosecution in light of a breach of such a fundamental right. The 

trial judge held that they could, because the charges here related to criminal organizations and the 

prejudice was not significant. To the extent he relied on those facts to refuse to grant a remedy, he 

erred in law. 

[33] The decision as to whether or not to grant a stay in the face of a finding of unreasonable 

delay is reviewable on a correctness standard. The error made by the trial judge was a legal one 

that contradicted the fundamental principle in R. v. Rahey31 that demands only one remedy for a 

violation of section 11(b): a stay of proceedings. The case-law following Jordan suggests that the 

ultimate determination of unreasonable delay (and, by extension, whether a stay should be granted) 

is reviewable on a standard of correctness.32  

 

The Crown Sought Appellate Intervention Without the Necessary Evidentiary Basis 

[34] The Crown as respondent at the Quebec Court of Appeal sought appellate intervention 

without the appropriate factual foundation. The Crown attempted to rely on the Quebec Court of 

Appeal Rules in Criminal Matters, which expressly provide for the possibility of a respondent to 

ask for the determination of an issue on appeal, or invoke reliance on the curative proviso. Rules 

of practice, however, do not enable the Court of Appeal to fairly decide an issue unless one or both 

parties have tendered the appropriate factual foundation. 

[35] There is no explanation as to why the Crown did not tender the five years’ worth of 

recordings of court proceedings at the Court of Appeal, or even transcripts on the section 11(b) 

 
31 R. v. Rahey, [1987] 1 S.C.R. 588. 
32 R. v. Pauls, 2020 ONCA 220 at para. 40, aff’d on appeal: R. v. Yusuf, 2021 SCC 2. 

https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii52/1987canlii52.html?resultIndex=1
https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc27/2016scc27.html?autocompleteStr=2016%20SCC%2027&autocompletePos=1
https://www.canlii.org/en/ca/laws/regu/si-2018-96/latest/si-2018-96.html
https://www.canlii.org/en/ca/laws/regu/si-2018-96/latest/si-2018-96.html
https://laws.justice.gc.ca/eng/const/FullText.html
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii52/1987canlii52.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca220/2020onca220.html?autocompleteStr=2020%20ONCA%20220&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2021/2021scc2/2021scc2.html?autocompleteStr=2021%20SCC%202&autocompletePos=1
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motion. A condition precedent of engaging with the trial judge’s factual findings on appeal would 

require knowing what the parties testified to on the motion. In the absence of a sufficient 

explanation for the absence of the appropriate record on this appeal, this Honourable Court should 

decline to hold that the Court of Appeal erred in not intervening on behalf of the Crown. 
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PART IV — COSTS 

[36] The Respondent Michel Ste-Marie makes no submissions as to costs. 
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PART V — CONCISE STATEMENT OF ORDERS SOUGHT 

[37] For these reasons, the Respondent Michel Ste-Marie asks this Honourable Court to:  

DISMISS the appeal. 

All of which is respectfully submitted 

At the City of Toronto in the Province of Ontario, this 17th day of September, 2021. 

 

 

 

      

Frank Addario 

Sherif M. Foda 

 

 

Counsel for the Respondent, 

Michel Ste-Marie 
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PART VI — ARGUMENTS RELATING TO A CONFIDENTIALITY ORDER 

 

 

The respondent does not submit any arguments regarding the possible impact of a sealing or 

confidentiality order, a publication ban, the existence in the file of information classified as 

confidential under a legislative provision or a restriction limiting public access to information 

contained in the file, on the grounds, if any, of the Court. 
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