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PART I:  OVERVIEW 

1. It is time to revisit the law.  The existing minimum remedy for s.11(b) violations 

undermines the commands of Jordan.  It allows s.11(b) to operate like a sword, to be wielded at 

the last possible moment to avoid a trial on the merits, even when such a result would be 

profoundly unjust.   

2. Criminal justice in turn takes far too long and this reality will only get worse.  For the 

better part of the past 18 months the imperative of promoting public health compromised our 

ability to ensure speedy adjudications of guilt or innocence.  Everyone involved in delivering 

criminal justice has made extraordinary efforts to keep the system running.  But parts of the 

system did shut down due to the pandemic, and there is a considerable backlog of cases that 

needs sorting.  The status quo will not work. 

3. It is imperative that the applicable framework for assessing s.11(b) violations accepts this 

reality, encourages delay-reducing measures, and incentivizes the “all in it together” approach 

needed to reduce the backlog.  Jordan was the first step in this direction.  It addressed the then-

existing culture of complacency and, with its call to action, demanded that the justice system and 

those who prosecute cases work together toward the common goal of efficiency. 

4. The next step comes with revisiting the existing remedial straitjacket that has left judges 

feeling understandably frustrated.  There is a better way.  One that pushes both parties toward 

speedier criminal justice and allows forms of redress tailored to alleviating delay.   

5. This new remedy entails three things.  First, incentivize accused persons to complain 

about delay early.  Second, provide a remedy that addresses the harm caused by past delay and 

ensures it does not continue going forward.  Third, prioritize a trial on the merits by staying 

proceedings as a last resort, only when there is no other appropriate and just remedy. 

6. This new approach has already begun to take hold.  Until very recently the law held that a 

stay of proceedings was the minimum remedy upon a finding of unreasonable delay.  Not so 

anymore, at least in Ontario.  Today, a more flexible remedy is available to  address delay that 

occurs after a finding of guilt, i.e., in the “post-verdict” context.1  It has worked well.  Concerns 

that it would only generate further delay by requiring long, drawn out, hard-fought battles during 
 

1 See R. v. Charley, 2019 ONCA 726 at paras. 106-14; R. v. Hartling, 2020 ONCA 243 at paras. 
109-23. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca726/2019onca726.html?autocompleteStr=2019%20ONCA%20726%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2020/2020onca243/2020onca243.html?autocompleteStr=2020%20ONCA%20243&autocompletePos=1
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which the parties argued over the appropriate form of relief have not come to fruition.  By all 

accounts, sentencing delay and this new remedy have not created an issue. 

7. Ontario has now turned to the problem of pre-verdict delay.  Jordan appeared to  invite 

legal argument on the issue2 and there are three cases on reserve at the Ontario Court of Appeal, 

heard together earlier this year, in which the Attorney General for Ontario argued that the court 

ought to re-consider the appropriate remedy for a pre-verdict s.11(b) violation along the same 

lines that it suggests here.3  Because right now, the true promise of Jordan remains unfulfilled.  

It is the existing remedy that is the problem. 

PART II:  POINT IN ISSUE 

8. The Attorney General for Ontario sought leave to intervene in this appeal to address the 

issue of whether this Court ought to revisit its long-standing precedent that a stay of proceedings 

is the “minimum” remedy for a s.11(b) Charter breach.   

9. As set out in its leave application, the Attorney General for Ontario recognizes that the 

issue of s.11(b) remedies does not arise in this appeal in a straightforward way.  The appellant 

has not squarely raised the issue in the materials filed before the Court, for example.   

10. Nevertheless, the Attorney General for Ontario bought its application for leave to 

intervene because the Court of Appeal for Québec described “la question centrale” as whether 

the trial judge erred as a matter of law in refusing to grant a stay upon a finding of unreasonable 

delay.  That is the question that split the lower courts.  The trial judge found a violation of 

s.11(b) but did not stay the proceedings.  The Court of Appeal held that was an error and cited 

the line of authority providing that a stay is the only available remedy upon a finding of 

unreasonable delay.  The line of authority relied upon by the Court of Appeal to  dispose of the 

case is the very same line of authority that the Attorney General for Ontario submits this Court 

should revisit.  Upon making this explicit in its leave application, this Honourable Court granted 

the Attorney General for Ontario’s request to intervene.   

 
2 R. v. Jordan, [2016] 1 S.C.R. 631 at para. 35. 
3 See R. v. Charity, C65706; R. v. Hanan, C68236; R. v. Campbell, C68302. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
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PART III:  BRIEF OF ARGUMENT 

I. GENERAL PRINCIPLES 

11. A judicial stay is a drastic remedy.  It is the most powerful remedial weapon in a court’s 

arsenal, reserved for the most serious Charter violations.4  Given the seriousness of the remedy, 

a delicate judicial balancing has always been required before a stay will issue.  Until Jordan, 

s.11(b) stays were not any different.   

12. It is no doubt true that, under Morin, a judge had no choice but to impose a stay upon a 

finding of unreasonable delay.  But the analysis leading up to that result was never governed by a 

mechanical calculation as it now is under Jordan.  After a short and rather disastrous period of 

time that saw the collapse of tens of thousands of criminal cases, the s.11(b) remedy soon 

became the consequence of a careful balancing test that weighed an accused’s rights against the 

broader societal goal of upholding the administration of justice — with society’s interest in 

seeing a final adjudication and the lack of any prejudice suffered by an accused often playing a 

decisive role.  Stays did not issue as a matter of routine.5 

13. Today, the balance of Morin is gone.  The criminal justice system had “lost its way” 

under a flexible test for assessing s.11(b) violations.6  And so a simplified calculus was created.  

One that moved away from weighing all the competing interests at play, toward a ceiling-based 

approach intended to create predictability.  With the shift came the welcome promise of f aster 

trials and a very public urging for all criminal justice system actors to recommit themselves to 

delivering timely justice. 

14. Rights and remedies are inextricably intertwined, however.  In practice every 

constitutional right is dependent upon its remedy.  The remedy dictates the right’s scope, shape, 
 

4 R. v. Taillefer; R. v. Duguay, [2003] 3 S.C.R. 307 at paras. 117-21 (“This Court has frequently  
underlined the draconian nature of a stay of proceedings, which should be ordered only in 
exceptional circumstances.”  (emphasis added)); R. v. Babos, [2014] 1 S.C.R. 309 at paras. 30-
37; R. v. Regan, [2002] 1 S.C.R. 297 at paras. 53-57. 
5 R. v. Bennett (1991), 64 C.C.C. (3d) 449 at pp. 460-66 (Ont. C.A.) (“The fact that a stay of 
proceedings is the minimum remedy for an infringement of s.11(b) does not change its nature . . .  
[T]he granting of a judicial stay of proceedings because of an infringement of s.11(b) of the 
Charter cannot . . . be reduced to an administrative task, another step in case management, the 
end of the assembly line for processing cases.  It calls for the exercise of judgment by the 
individual judge who orders the stay.”).  See also R. v. Morin, [1992] 1 S.C.R. 771 at p . 787; R. 
v. Askov, [1990] 2 S.C.R. 1199 at pp. 1231-32; R. v. Smith, [1989] 2 S.C.R. 1120 at p. 1131. 
6 R. v. Jordan, [2016] 1 S.C.R. 631 at para. 29. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2105/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13487/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1949/index.do
https://www.canlii.org/en/on/onca/doc/1991/1991canlii2701/1991canlii2701.html?autocompleteStr=64%20C.C.C.%20(3d)%20449%20&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/857/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/670/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/546/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
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and in many cases its very existence.  The remedy prescribes how a right is applied, interpreted, 

defined.7  With a revised analytical approach to the right there also must come a new approach to 

the remedy — or at the very least renewed focus on whether the existing remedy still makes 

good sense given that the doctrinal landscape has moved underneath it.8 

II. THE PROBLEMS WITH THE EXISTING REMEDY 

15. The right and remedy are no longer congruent in the s.11(b) context.  Jordan 

reconfigured the test for staying criminal charges.  The shift was necessary to enforce the 

Charter’s guarantee of a speedy criminal trial.  But the shift also created a problem. 

16. The existing remedy for s.11(b) violations now runs against the grain of every other 

precedent that defines the extreme nature of a judicial stay.  The law has always demanded a 

case-specific assessment before allowing something with the magnitude of a stay to descend 

upon proceedings.  In the s.11(b) context that analysis was, up until now, conducted at the f ront 

end, in assessing whether there was a violation of the right.   

17. With Jordan, the test for assessing violations now focuses on the elapsed time and the 

parties’ efforts to expedite.  A reviewing court no longer considers whether, for example, the 

offender suffered any real harm or, alternatively, the type of harm that he or she might have 

incurred (e.g., an infringement of their fair trial rights as compared to some lesser prejudice, like 

having to wait for trial while on a relaxed bail).9  Instead, some measure of automatic, inf erred 

prejudice informed the setting of the ceilings.10  Likewise, a court no longer considers the public 

interest in seeing a particular matter through to conclusion.  In fact, there is not a single 

 
7 Kent Roach, Constitutional Remedies in Canada, 2d ed. (Aurora: Canada Law Book, 1994) at 
ch. 9(II)(G).  See also Daryl J. Levinson, “Rights Essentialism and Remedial Equilibration” 
(1999) Colum. L. Rev. 857 at p. 858; Richard H. Fallon, “The Linkage Between Justiciability 
and Remedies and their Connections to Substantive Rights” (2006) 92 Va. L. Rev. 633 at 
pp. 643-48. 
8 R. v. Rahey, [1987] 1 S.C.R. 588 at p. 618, Le Dain J. (“There is no doubt . . . that this drastic 
outcome [i.e., a stay of proceedings] must inevitably influence the determination whether there 
has been an infringement of the right to be tried within a reasonable time.”). 
9 See R. v. Jordan, [2016] 1 S.C.R. 631 at para. 254, Cromwell J., dissenting (noting that the 
Jordan approach “reduces reasonableness to two numerical ceilings”). 
10 See R. v. Jordan, [2016] 1 S.C.R. 631 at paras. 54, 109-10 (“[O]nce the ceiling is breached, an 
absence of actual prejudice cannot convert an unreasonable delay into a reasonable one.”). 

https://its.law.nyu.edu/facultyprofiles/index.cfm?fuseaction=profile.publications&personid=20083
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/215/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
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mention in Jordan about the societal interest in having a trial on the merits.  What was once a 

balance is now a tilted, one-sided assessment of a case.11 

18. In so skewing the scale Jordan has not only altered the test for staying proceedings but 

changed in the most fundamental way what it means to grant a stay.  A stay makes a statement.  

The harm done is so severe and the damage incurred so irreparable that there is no other option 

but to end the proceedings.  Jordan stays are different, however.  Automatic judicial guillotines, 

without any nuance or balance, often giving the guilty a windfall and the innocent a brushoff and 

depriving society of the truth.12  The administration of justice suffers as a result.13   

19. Victims and public safety suffer, too.  Not only does a stay fail to provide justice, 

rehabilitate offenders, separate dangerous persons from society, etc.  It also prevents the judicial 

system from using the tools at its disposal to offer a measure of protection to the public from 

someone who has just committed a crime (e.g., SOIRA orders; DNA orders; dangerous offender 

designations; s.161 orders; restitution; etc.).   

20. This drastic approach is embraced in the name of teaching the state a lesson because it 

took too long to prosecute a case and in so doing frustrated society’s interest in a timely trial.  

Sometimes, this harsh penalty is no doubt justified.  But on many occasions, it is out of 

proportion with the prosecution’s alleged failings.   

 
11 See Andrew Pilla & Levi Vandersteen, “Re-Charting the Remedial Course for Section 11(b) 
Violations Post-Jordan” (2019) 56:2 Osgoode L.J. 436 at pp. 437-41; Roach, Constitutional 
Remedies, at ch. 9(II)(G); Standing Senate Committee on Legal and Constitutional Affairs, 
Delaying Justice is Denying Justice:  An Urgent Need to Address Lengthy Court Delays in 
Canada (June 2017) at p. 37; Peter W. Hogg, Constitutional Law of Canada, 5th ed., Vol. II 
(Scarborough:  Thomson Carswell, 2007) at ch. 52.10; Christopher Sherrin, “Reconsidering the 
Charter Remedy for Unreasonable Delay in Criminal Cases” (2016) 20 Can. Crim. L. Rev. 263 
at p. 265. 
12 Hon. Marc Rosenberg, “Twenty-Five Years Later:  The Impact of the Canadian Charter of 
Rights and Freedoms on the Criminal Law”, online: https://www.ontariocourts.ca/coa/about-the-
court/publications-speeches/twenty-five-years-later/.  See also Akhil Reed Amar, “Forward:  
Sixth Amendment First Principles” (1996) 84 Geo. L.J. 641 at p. 652; Senate Report,  Delaying 
Justice, at p. 37. 
13 R. v. Jordan, [2016] 1 S.C.R. 631 at para. 21.  See also R. v. Morin, [1992] 1 S.C.R. 771 at 
pp. 801-02, 811; Senate Report, Delaying Justice, at pp. 5, 37 (“Recent court decisions that have 
entered stays of proceedings in cases involving murder charges and child sexual assault charges 
shock the conscience of the community and bring the administration of justice into disrepute 
in Canada.”  (citations omitted) (emphasis added)). 

https://www.canlii.org/en/commentary/doc/2019CanLIIDocs4144#!fragment/zoupio-_Tocpdf_bk_2/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zhoBMAzZgI1TMATAEoANMmylCEAIqJCuAJ7QA5KrERCYXAnmKV6zdt0gAynlIAhFQCUAogBl7ANQCCAOQDC9saTB80KTsIiJAA
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://www.ontariocourts.ca/coa/about-the-court/publications-speeches/twenty-five-years-later/
https://www.ontariocourts.ca/coa/about-the-court/publications-speeches/twenty-five-years-later/
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/857/index.do
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
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21. In the three Ontario cases moving through the system, for example, the state is being 

faulted for making good faith, delay-informed, understandable decisions to manage its 

prosecutions in complicated circumstances (i.e., misreading the applicable ceiling when the 

accused re-elected on the first day of his preliminary hearing; refusing to sever a dilatory co-

accused in an under-the-ceiling case; insisting upon a jury trial for a murder charge).14  In the 

end, individual prosecutors may have made mistakes.  That happens.  There is a human element 

to what we all do, and a case might find itself delayed notwithstanding the absence of any 

systematic failings, ill intent, or even prosecutorial negligence.  Rather, at the end of the day, we 

try our best as litigants but we are not infallible and, sometimes, delay happens.  Not every 

misstep is deserving of the sternest possible rebuke, particularly when the defence has shown 

indifference toward delay, the delay generated no actual harm, or the delay arose because a 

justice system participant made an unfortunate yet understandable judgment call. 

22. Further, and perhaps most importantly, the existing remedy runs contrary to the entire 

emanating purpose of Jordan, namely, the promise of faster trials.  There is no better way to  

frustrate this objective than by telling the accused that the court must bring their prosecution to a 

halt if the time it takes to hold them responsible exceeds a predetermined deadline.15  The 

incentives created by this rule are way out of line with spurring all parties toward expedience.  

23. This is the biggest problem with the existing remedy.  It is backward looking.  It applies 

once delay has occurred.  And as such it encourages the parties to wait before complaining, and 

then everyone gathers for a lengthy hearing (delaying the proceedings even more) to  determine 

whether they ought to come to a halt.16  It makes little sense.  If you want to avoid unreasonable 

delay, you incentivize litigants to speak up before it becomes an issue and then design a remedy 

that allows the system to do something about it. 
 

14 See e.g. R. v. Hanan, 2019 ONSC 320 at para. 278 (“[T]he Crown was pushing and making 
commendable efforts to be fair, the defence sat back, complained generally about disclosure, and 
let the time-clock keep ticking.  Then, on the edge of the Jordan cliff, the Crown was confronted 
by a serious, delay-causing event.  The Crown did not respond well.”). 
15 R. v. Jordan, [2016] 1 S.C.R. 631 at para. 21 (“[W]e recognize that some accused persons who 
are in fact guilty of their charges are content to see their trials delayed for as long as possible.  
Indeed, there are incentives for them to remain passive in the face of delay.”  (citations 
omitted) (emphasis added)).  See also R. v. Cody, [2017] 1 S.C.R. 659 at paras. 28-39; Senate 
Report, Delaying Justice, at p. 40. 
16 See e.g. Senate Report, Delaying Justice, at p. 40 (“[T]here is only one drastic remedy 
available that discourages the parties to cooperate in expediting criminal proceedings . . . .”). 

https://www.canlii.org/en/on/onsc/doc/2019/2019onsc320/2019onsc320.html?autocompleteStr=2019%20ONSC%20320&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16057/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16693/index.do
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
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III. THE AUTHORITY TO RECONSIDER 

24. Abrupt changes in the law justify departures from established precedent.17  That is 

precisely the case here, for the reasons set out above.  In short:  Rights and remedies are 

inextricably intertwined.  With a new approach to the right, so too must come a renewed f ocus 

on the mandated form of relief.  Renewed focus on the remedy also makes sense given the 

significant judicial, academic, and other criticism that the mandatory stay has received.18 

25. There is one potential problem to making a change, however.  The existing remedial 

framework has at times been said to arise from “jurisdictional” concerns — owing to the oft 

repeated phrase from Rahey that “if an accused has the constitutional right to  be tried within a 

reasonable time, he has the right not to be tried beyond that point in time.”  If true, then no court 

can revisit the remedy.  It is entrenched in our law forever. 

26. But there are good reasons to think that jurisdiction is not lost upon a finding of 

unreasonable delay and, tellingly, the proposition has never been embraced by a majority.   

27. The original thinking of some justices was that a stay of proceedings had to follow a 

finding of unreasonable delay because anything less would only exacerbate the harm by 

permitting even more time to elapse.  Further proceedings would “compound the violation” and 

deprive the accused “of his right under s.11(b) in the pretext of granting him a remedy for its 

violation.”19  And so, to avoid this problem, a court ought to be deprived of jurisdiction to  deal 

with further proceedings.   

28. The Attorney General for Ontario respectfully suggests there are at least three problems 

with this reasoning.  First, it is not always true that, as a factual matter, s.11(b) violations occur 

 
17 See Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101 at paras. 38-47; Carter v. 
Canada (Attorney General), [2015] 1 S.C.R. 331 at para. 44. 
18 See Canada v. Craig, [2012] 2 S.C.R. 489 at paras. 27-31.  See also R. v. Rahey, [1987] 1 
S.C.R. 588 at pp. 635-42, La Forest J.; Mills v. The Queen, [1986] 1 S.C.R. 863 at pp. 964-66, 
McIntyre J.; ibid. at pp. 973-76, La Forest J.; R. v. Charley, 2019 ONCA 726 at para. 107 & n.6; 
Senate Report, Delaying Justice, at pp. 5, 37-40; Sherrin, “Reconsidering the Charter Remedy”; 
Roach, Constitutional Remedies, at ch. 9(II)(G); Peter W. Hogg, Constitutional Law of Canada ,  
at ch. 52.10; Anthony Amsterdam, “Speedy Criminal Trial:  Rights and Remedies” (1975) 27:3 
Stan. L. Rev. 525. 
19 R. v. Rahey, [1987] 1 S.C.R. 588 at pp. 619, 621, Wilson J.  See also ibid. at pp. 614-15, 
Lamer J.; Mills v. The Queen, [1986] 1 S.C.R. 863 at p. 897, Lamer J., dissenting. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13389/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do
https://www.canlii.org/en/ca/scc/doc/2012/2012scc43/2012scc43.html?autocompleteStr=2012%20SCC%2043&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/215/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/215/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/149/index.do
https://www.canlii.org/en/on/onca/doc/2019/2019onca726/2019onca726.html?autocompleteStr=2019%20ONCA%20726%20&autocompletePos=1
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mid-trial or at a point when some constitutionally significant period of additional delay is 

required to complete the proceedings.     

29. Second, a jurisdictional rule runs contrary to the literal language of s.24(1) of the 

Charter, which provides that a violation of the right does not mean an end to the case but only 

that the aggrieved party can apply to a court of competent jurisdiction for any such remedy as the 

court considers appropriate and just.  The Charter does not exclude the state from further 

participation in the matter but rather expressly vests courts with jurisdiction to correct the 

situation.  To exempt s.11(b) from this jurisdictional grant and carve out a special rule is to  give 

the right unjustified pre-eminence over others.20   

30. Third, the view that a finding of unreasonable delay deprives a court of jurisdiction 

assumes that the core function of s.11(b) is to prevent delay in and of itself.  Except that is not 

the case.  The real problem attributable to unreasonable delay is its effect on other 

constitutionally protected interests, e.g., an accused person’s security of the person, liberty , and 

fair trial rights.  If it is possible to remedy the impact that delay has on these interests without 

staying proceedings, then additional delay will not aggravate the constitutional violation.21   

IV. THE PROPOSED REMEDY 

31. The Attorney General for Ontario’s proposed remedy is straightforward and simple in  its 

application.  Now that, after Jordan, a reviewing court no longer balances all of the various 

factors that go into whether a stay should issue at the front end — when assessing violations of 

the right — the balance must occur at the back end, when determining the appropriate remedy.  

A stay of proceedings should only issue if an accused person has suffered some meaningful, 

irreparable, ongoing harm that outweighs society’s interest in resolving the matter on its merits.   

The analogous abuse of process case law already provides a well-established remedial 

framework for assessing claims to such harm.22 

 
20 See Mills v. The Queen, [1986] 1 S.C.R. 863 at pp. 964-65, McIntyre J.  See also ibid. at 
p. 973, La Forest J.; R. v. Rahey, [1987] 1 S.C.R. 588 at p. 630, La Forest J. 
21 See R. v. Morin, [1992] 1 S.C.R. 771 at p. 786; Sherrin, “Reconsidering the Charter Remedy”, 
at pp. 263-73; Senate Report, Delaying Justice, at pp. 37-38. 
22 See R. v. Babos, [2014] 1 S.C.R. 309 at paras. 31-32; R. v. Bjelland, [2009] 2 S.C.R. 651 at 
para. 19.  See also Roach, Constitutional Remedies in Canada, at ch. 9(II)(G) (“[A]pplying .  .  .  
stay jurisprudence to s.11(b) violations would allow the courts to take a second and more case 
focused look at the prejudice that allowing a trial to proceed would actually cause.”). 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/149/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/215/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/857/index.do
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13487/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7810/index.do
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32. One of the main criticisms of this approach is bound to be that it re-injects the much 

maligned concept of “prejudice” back into the s.11(b) analysis, something Jordan singled out as 

leading to confusion and uncertainty under the old Morin framework.   

33. Not so.  The doctrinal approach to s.11(b) violations remains simple.  Prejudice is out of  

the equation.  All the Crown is attempting to do is bring the s.11(b) analysis and its remedial 

framework back into line with nearly every other legal test for assessing and remedying a 

Charter violation.  The law tends to ask whether there was a violation of an individual’s 

constitutional rights based on a binary, rights-focused test and then, if so, provides an appropriate 

remedy that balances both the individual and the societal interests at play.23 

34. Another possible criticism is that removing the automatic stay rule might undermine 

Jordan’s call for action.  The existing remedy no doubt acts as a keen incentive for prosecutors 

and judicial system participants to avoid unnecessary delays and spend the resources necessary 

to hold speedy trials.  So the argument might go, anything short of a stay would provide an 

insufficient remedial “stick,” and the state would fail to strip complacency from the system.   

35. But the Attorney General for Ontario is not proposing to remove the threat of a stay.  The 

option will always remain.  The proposed change to the remedy simply allows f or more gentle 

nudges as well, to account for the fact that (1) in many cases a stay of proceedings is a blunt 

instrument if the goal is to remedy widespread monetary and structural defects in the criminal 

justice system; and (2) other Charter breaches are equally if not more serious but do not embrace 

the same strict, corrective justice approach as the current s.11(b) remedy.24 

36. It also does not follow that the accused is owed no remedy at all if he or she cannot meet 

the proposed test for a stay.  A court has wide discretion under s.24(1) to fashion a remedy for 

unreasonable delay that is tailored to redressing the specific harms experienced by an accused.25  

 
23 See e.g. R. v. Babos, [2014] 1 S.C.R. 309; R. v. Grant, [2009] 2 S.C.R. 353; R. v. La, [1997] 2  
S.C.R. 680 at paras. 23-24. 
24 See Michael Code, Trial Within A Reasonable Time:  A Short History of Recent Controversies 
Surrounding Speedy Trial Rights in Canada and the United States (Toronto:  Carswell, 1992) at 
p. 115. 
25 See R. v. Bellusci, [2012] 2 S.C.R. 509 at paras. 6, 18; Doucet-Boudreau v. Nova Scotia (Min. 
of Ed.), [2003] 3 S.C.R. 3 at paras. 24-25, 41-59.  See also Sherrin, “Reconsidering the Charter  
Remedy”, at pp. 263-73; Kent Roach, “The Limits of Corrective Justice and the Potential of 
Equity in Constitutional Remedies” (1991) 33:4 Ariz. L. Rev. 859 at pp. 867-69. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13487/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7799/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1532/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1532/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/10005/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2096/index.do
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When unreasonable delay has irreparably damaged the accused’s fair trial rights, then a stay of  

proceedings is perhaps appropriate.  When some lesser harm occurs, a reviewing court can 

provide relief that (1) addresses the specific harm at issue; and (2) ensures any ongoing delay 

does not continue to plague the proceedings.   

37. The complete array of available remedies — which might run from the gentle nudge 

referenced above to something markedly less so — is limited only by the court’s ability to 

maintain proportionality between the precise harm faced by an accused and society’s priority f or 

conducting the trial on the merits.  Depending on the delay at issue possible remedies might 

include, for example, relaxing someone’s bail terms to alleviate their liberty restriction; 

compensating for delay by providing enhanced credit for time spent in pre-trial custody; issuing 

an order demanding the system prioritize and expedite the proceedings; providing a declaration 

as to the Charter violation; granting the accused a sentence reduction; etc.26   

38. These types of curative, prospective remedies carry with them the potential to f ulfill the 

true promise of s.11(b), namely, faster trials.  The Jordan framework sets a strict test for 

assessing violations of the right:  run past a time-based ceiling and the law will force the state to  

do something about it.  Then, unlike an automatic stay of proceedings (which encourages f oot-

dragging), a flexible, forward-looking remedy will prompt accused persons to bring their delay 

applications early, at a time when their perceived harm crystalizes and the system and its 

participants can offer meaningful relief.  This is how s.11(b) ought to work.  The solution for 

delay is a speedier trial, not an abdication of justice.27   

PART IV:  COST SUBMISSIONS 

39. The Attorney General for Ontario makes no submissions as to costs. 

PART V:  ORDER REQUESTED 

40. The Attorney General for Ontario respectfully requests that the Court take these 

submissions into account when deciding the legal issues raised by the appeal. 
 

26 R. v. Hartling, 2020 ONCA 243 at paras. 114-22 (“The jurisprudence will — as always — 
develop with each case determined on its own particular facts . . . .”).  See also R. v. Myers, 
[2019] 2 S.C.R. 105 at para. 58; Roach, Constitutional Remedies in Canada, at ch. 9(II)(G); 
Sherrin, “Reconsidering the Charter Remedy”, at pp. 263-73. 
27 Mills v. The Queen, [1986] 1 S.C.R. 863 at pp. 973-74, La Forest J.  See also R. v. Cody, 
[2017] 1 S.C.R. 659 at para. 36; Senate Report, Delaying Justice, at p. 38; Hogg, Constitutional 
Law of Canada, at pp. 575-76. 

https://www.canlii.org/en/on/onca/doc/2020/2020onca243/2020onca243.html?autocompleteStr=2020%20ONCA%20243&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2019/2019scc18/2019scc18.html?autocompleteStr=%5B2019%5D%202%20S.C.R.%20105&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/149/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16693/index.do
https://publications.gc.ca/collections/collection_2017/sen/yc24-0/YC24-0-421-19-eng.pdf
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All of which is respectfully submitted this 10th day of November, 2021, by 

    

 
____________________________________ 

      Michael Fawcett 
      Counsel for the Attorney General for Ontario 
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