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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. This case raises issues of public importance relating to the scope and effect of s. 2.4(1.1) 

of the Copyright Act (the “Making-Available Provision”), enacted in 2012 to modernize copyright 

protection for the Internet age by implementing the “making available right.”  

2. The Making-Available Provision addresses the distribution of content on the Internet by 

expanding the exclusive rights of authors to include the act of making a work available to the 

public in a way that users can access it on demand, whenever and from wherever they wish. It was 

a key piece of the Copyright Modernization Act (the “CMA”), the culmination of  more than 10 

years of public consultations, and was enacted with the express intent of implementing Canada’s 

obligations under the WIPO Copyright Treaty (WCT) and the WIPO Performances and 

Phonograms Treaty (WPPT) (together, the “WIPO Internet Treaties”) to adapt the Copyright Act 

to the unique circumstances of Internet communication.  

3. The decision of the Federal Court of Appeal below robs the Making-Available Provision 

of the meaning and purpose Parliament expressly intended for it as an exclusive right, thereby 

disadvantaging rights holders and putting Canada in breach of its treaty obligations. It leaves the 

meaning of the Making-Available Provision unsettled, creating confusion by saying what the 

provision does not mean without saying what it does mean. By disregarding the manifest intention 

of Parliament and introducing uncertainty into the law that the Making-Available Provision was 

meant to clarify, the FCA Decision has undermined Parliament’s modernization of copyright law. 

4. The central question in the proposed appeal – the correct interpretation of the Making-

Available Provision – is important to every creator, owner, distributor, user, and consumer of 

content distributed online. In short, it touches the daily activities of every Canadian. It also raises 

corollary questions of broader significance for copyright law and for Canada’s international treaty 

obligations in general. 

5. The FCA Decision raises the following three issues of public importance. 
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Issue 1: What is correct meaning of the Making-Available Provision?  

6. Despite it being the only legal question at issue before the Copyright Board (the “Board”) 

and on appeal, the Federal Court of Appeal declined to offer comprehensive guidance on the 

“authentic meaning” of the Making-Available Provision, leaving the true effect of the provision 

unsettled and uncertain.  

7. The exclusive making available right is a central feature of modern copyright law. It is a 

matter of public importance for this Court to resolve the meaning of the Making-Available 

Provision in a way that restores clarity and predictability to the law, giving rights holders the full 

protection that Parliament intended and allowing them the freedom to license their exclusive rights. 

Issue 2: How should courts use international law when interpreting a statutory provision that 
was enacted to implement an international treaty obligation? 

8. The Making-Available Provision was enacted for the express purpose of implementing 

Canada’s obligations under the WCT and mirrors the corresponding treaty provision almost 

verbatim. Despite that vital context, the FCA refused to apply the presumption of conformity to 

ensure that its interpretation of the CMA was consistent with Canada’s international obligations – 

and, for that matter, with Parliament’s manifest intent. Instead, it criticized both counsel and the 

Board for their reliance on international law and adopted an analysis grounded in pre-CMA 

jurisprudence that reflected a completely different legislative and treaty history.  

9. The role of international law in interpreting a statutory provision enacted to implement a 

treaty obligation is an issue of public importance that transcends the CMA. It is of general 

importance to the interpretation of the Copyright Act, other intellectual property statutes, and every 

other federal or provincial statute enacted to fulfill an international treaty obligation.  The 

intervention of this Court is necessary to ensure that these statutes are interpreted in a way that 

recognizes parliamentary sovereignty and maintains Canada’s compliance with international law.  

Issue 3: Is Parliament’s express statutory protection for on-demand activity an impermissible 
“layering of rights”? 

10. Instead of giving effect to the separate protection afforded by Parliament to the making 

available of content on the Internet, the FCA dismissed such protection as “duplicate layers of 
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regulations and fees” that would be inconsistent with the interpretative principle of technological 

neutrality. It held that the interpretation of the Making-Available Provision is “constrained” by the 

decision of this Court in Entertainment Software Association v. SOCAN,1 even though that decision 

was released after the CMA was enacted and therefore could not have informed Parliament’s 

approach to the Making-Available Provision.  

11. It is a matter of public importance for this Court to reaffirm the bedrock principle of 

parliamentary sovereignty: a court-made interpretive principle cannot override the express 

language of an act of Parliament. It is also of public importance to ensure that the exclusive rights 

in the Copyright Act are not circumscribed in a way that deprives rights holders of the full 

protection intended by Parliament or the ability to derive a just reward for the use of their works 

on the Internet.  

B. Statement of Facts 

1. The WIPO Internet Treaties and the Making-Available Provision 

12. The CMA2 was enacted to bring the Copyright Act up to date with the unique circumstances 

of Internet communication and into compliance with the WIPO Internet Treaties. The CMA was 

the latest in a series of amendments made to the Act to conform to international norms that have 

evolved to address technological developments. 

13. In particular, Parliament has updated the public performance right several times to address 

changing technology and to comply with Canada’s treaty obligations.3 The Copyright Act itself 

was enacted in 1921 to implement the Berne Convention for the Protection of Literary and Artistic 

Works. The performance right in the Act, which originally presupposed a live audience, was 

expanded in 1931 to include the right of communication to the public. That was made necessary 

by amendments to the Berne Convention that required that authors have the “exclusive right of 

authorizing the communication of their works by radiocommunication.”4 The communication right 

                                                 
1 Entertainment Software Association v Society of Authors, Composers and Music Publishers of 
Canada, 2012 SCC 34 [ESA (2012)]. 
2 Copyright Modernization Act, SC 2012, c 20 (CMA). 
3 Bishop v Stevens, [1990] 2 SCR 467 [Bishop] at pp 473-74; ESA (2012) at paras 13-27. 
4 ESA (2012) at para 16. 
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was further expanded in 1988, as required by the 1987 Canada-U.S. Free Trade Agreement, which 

recognized the modernization of television broadcasting.5  

14. The CMA further expanded the communication right to address the advent of on-demand 

Internet distribution. In contrast to a live performance or a broadcast, which occur at a set time and 

place, the Internet allows users to make works available for others to access whenever, wherever, 

and however they wish. The international copyright community recognized over 25 years ago that 

the exclusive rights set out in the Berne Convention as amended were insufficient to cover these 

new methods of communication. In response, Canada, along with other member states of the World 

Intellectual Property Organization (WIPO), negotiated and adopted the WIPO Internet Treaties to 

clarify existing norms and offer new ones to address digital technology and the Internet.  

15. Article 8 of the WCT expands the exclusive right of communication to the public to include 

acts of making works available to the public. It requires states parties to protect acts of offering 

works for on-demand access, without any requirement for actual transmission. Articles 10 and 14 

of the WPPT similarly expanded the corresponding rights for sound recordings and performers’ 

performances. WIPO described these new “making-available” rights as “one of the most 

significant contributions of the WCT and the WPPT.”6 

16. Canada signed the WIPO Internet Treaties in 1997 but did not implement them until 2012, 

when Parliament enacted the CMA. In the interim, decisions of both the Copyright Board and 

various courts made clear the pressing need to amend the Copyright Act to address the challenges 

of the Internet. Those decisions held that the existing communication right did not protect the act 

of making-available and that a communication to the public by telecommunication occurred only 

when a work was actually transmitted to an end user.7 To comply with the WIPO Internet Treaties, 

                                                 
5 ESA (2012) at para 24. 
6 WIPO, International Bureau, International Protection of Copyright and Related Rights, at paras 
74-75. 
7 Decision of the Board, SOCAN - Tariff 22 (Transmission of Musical Works to Subscribers via a 
Telecommunications Service Not Covered Under Tariff Nos. 16 or 17) [Phase I: Legal Issues], 
October 27, 1999 at pp 34-36; Society of Composers, Authors and Music Publishers of Canada v 
Canadian Assn of Internet Providers, 2004 SCC 45, [2004] 2 SCR 427 [SOCAN v CAIP] at para 
42; BMG Canada v John Doe, [2004] 3 FCR 241 at para 28 [BMG]. 
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Canada would have to amend the Act.  

17. Parliament finally implemented these treaties with the passing of the CMA in 2012, after 

wide consultations that began in 2001 and three bills that died on the order paper. Parliament’s 

express goal was to “update the rights and protections of copyright owners to better address the 

challenges and opportunities of the Internet, so as to be in line with international standards.”8 The 

preamble includes the following description of these goals: 

Whereas advancements in and convergence of the information and communications 
technologies that link communities around the world present opportunities and 
challenges that are global in scope for the creation and use of copyright works or 
other subject-matter; 

Whereas in the current digital era copyright protection is enhanced when countries 
adopt coordinated approaches, based on internationally recognized norms; 

Whereas those norms are reflected in the World Intellectual Property Organization 
Copyright Treaty and the World Intellectual Property Organization Performances 
and Phonograms Treaty, adopted in Geneva in 1996; 

Whereas those norms are not wholly reflected in the Copyright Act;9 

18. Consistent with this goal, the Making-Available Provision mirrors the language in Article 

8 of the WCT: 

Communication to the public by 
telecommunication / Communication au 

public par télécommunication 

Article 8 
Right of Communication to the Public / Droit de 

communication au public 

2.4(1.1) For the purposes of this Act, 
communication of a work or other subject-
matter to the public by telecommunication 
includes making it available to the public by 
telecommunication in a way that allows a 
member of the public to have access to it from 
a place and at a time individually chosen by 
that member of the public. 

Without prejudice to the provisions of Articles 
11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii), 
14(1)(ii) and 14bis(1) of the Berne Convention, 
authors of literary and artistic works shall enjoy 
the exclusive right of authorizing any 
communication to the public of their works, by 
wire or wireless means, including the making 
available to the public of their works in such a 
way that members of the public may access 

                                                 
8 Bill C-11, An Act to Amend the Copyright Act, 1st Sess, 41st Parl, 2011-2012 (assented to 29 
June 2012), Summary. 
9 CMA, Preamble. 
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these works from a place and at a time 
individually chosen by them.  

 
2.4(1.1) Pour l’application de la présente loi, 
constitue notamment une communication au 
public par télécommunication le fait de mettre 
à la disposition du public par 
télécommunication une oeuvre ou un autre 
objet du droit d’auteur de manière que chacun 
puisse y avoir accès de l’endroit et au moment 
qu’il choisit individuellement. 

 
Sans préjudice des dispositions des articles 
11.1)ii), 11bis.1)i) et ii), 11ter.1)ii), 14.1)ii) et 
14bis.1) de la Convention de Berne, les auteurs 
d’œuvres littéraires et artistiques jouissent du 
droit exclusif d’autoriser toute communication 
au public de leurs œuvres par fil ou sans fil, y 
compris la mise à la disposition du public de 
leurs œuvres de manière que chacun puisse y 
avoir accès de l’endroit et au moment qu’il 
choisit de manière individualisée. 

[emphasis added] 

19. The CMA received Royal Assent on June 29, 2012, but was not proclaimed into force until 

November 7, 2012.  

20. Meanwhile, this Court’s decision in ESA (2012), released two weeks after the CMA was 

passed, exposed another limitation of the existing communication right. In ESA (2012), this Court 

overruled three previous decisions of the FCA by holding that the transmission of a download was 

not a communication to the public.10 The five-judge majority reasoned that, although a download 

was a completed transmission of a work, it was not a communication of the work because it was 

not a “performance-based” activity.11 As a result, until the coming into force of the CMA, SOCAN 

was not entitled to royalties for the on-demand transmission of musical works as downloads. 

However, ESA (2012) did not address whether the introduction of the Making-Available Provision 

would affect SOCAN’s entitlement to royalties for the act of making a work available for on-

demand access, whether the work is transmitted as a download, a stream, or not at all.  

2. The Copyright Board Decision 

21. One month after the CMA was proclaimed into force, the Board initiated a proceeding to 

                                                 
10 Canadian Wireless Telecommunications Assn. v. Society of Composers, Authors and Music 
Publishers of Canada, 2008 FCA 6; Shaw Cablesystems G.P. v. Society of Composers, Authors 
and Music Publishers of Canada, 2010 FCA 220; and Entertainment Software Association v. 
Society of Composers, Authors and Music Publishers of Canada, 2010 FCA 221 
11 ESA (2012) at paras 32-39. 
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determine the purely legal question of the meaning of the Making-Available Provision. In 

response, 32 parties indicated that they considered themselves to be affected by the issue to be 

determined and intended to participate. The Board received written submissions from most of 

those parties. The record also included reports from five experts in international copyright law, 

including several who were involved directly in the drafting of the WIPO Internet Treaties. 

22. The Board Decision is detailed, spanning 207 paragraphs. The Board began by reviewing 

the history of the communication right, including ESA (2012). It then turned to the legislative 

history of the Making-Available Provision, including the preamble to the CMA, relevant 

government statements, and the context and grammatical and ordinary sense of the Making-

Available Provision.12 

23. After reviewing those factors, the Board concluded that the Making-Available Provision is 

a deeming provision: it expands the meaning of “communication” (which in its ordinary meaning 

requires a completed transmission), so that the mere act of making a work available for on-demand 

access, without any subsequent transmission, is deemed an act of communication. It does not 

change the meaning of the “transmission component” of the communication right.13  

24. The Board found that its interpretation of the Making-Available Provision did not conflict 

with ESA (2012), noting the “vast difference” in the legislative and treaty history between the 1988 

amendments that led to s. 3(1)(f) (which were at issue in ESA (2012)) and the 2012 amendments 

that added the Making-Available Provision to the Act. The Board also observed that this Court in 

ESA (2012) did not consider the effect of the WCT, which had not yet been implemented.14 

25. The Board then confirmed that its interpretation was consistent with international copyright 

norms and Canada’s international obligations. It recognized that any interpretation should be “in 

harmony” with Parliament’s stated intention to implement the WIPO Internet Treaties.15 After 

                                                 
12 Decision of the Copyright Board of Canada, Communication to the Public by 
Telecommunication—Scope of Section 2.4(1.1) of the Copyright Act—Making Available dated 
August 25, 2017 (revised September 22, 2017) [“Board Decision”], Application Record, Tab 2A 
at paras 94-119. 
13 Board Decision at paras 115-117, 136. 
14 Board Decision at paras 15, 109-112, 130-136. 
15 Board Decision at para 137. 
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considering the submissions of the parties and the expert opinions, the Board concluded that, 

because Article 8 of the WCT requires states parties to protect the act of making-available 

regardless of the nature or existence of subsequent transmissions, any interpretation of the Making-

Available Provision that did not cover a “mere” making available would not comply.16 The Board 

also rejected the argument that any subsequent transmissions “merge” with the initial act of making 

available.17 

3. The Federal Court of Appeal Decision 

26. In overruling the Board Decision, the FCA mounted an unusual attack on the Board’s 

impartiality and competence, finding that the Board had approached its decision with “a desired 

result in mind” and had “skewed its analysis in favour of one particular result.”18 It criticized the 

Board for affording undue weight to the WCT and for arriving at a conclusion on what Article 8 

required “without offering any reasoning in support.”19 It leveled the same criticism against the 

finding that the Making-Available Provision was a deeming provision.20 

27. Although the FCA quashed the Board’s decision, it declined to offer any meaningful 

guidance on the “authentic meaning” of the Making-Available Provision. It simply dismissed the 

act of making available as a mere “preparatory act” that can neither be disaggregated from any 

stream that may follow, nor trigger licensing or payment obligations on its own.21 

PART II – STATEMENT OF QUESTIONS IN ISSUE 

28. The question at issue is whether the proposed appeal raises issues of national or public 

importance that ought to be decided by this Court. SOCAN submits the answer is “yes.” 

                                                 
16 Board Decision at paras 137-182. 
17 Board Decision at paras 156-203. 
18 Entertainment Software Assoc. v. Society Composers, 2020 FCA 100 [“FCA Decision”], 
Application Record, Tab 2B at para 49. 
19 FCA Decision at paras 59, 60, 70. 
20 FCA Decision at para 64. 
21 FCA Decision at paras 95-97.  
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PART III – STATEMENT OF ARGUMENT 

A. Issue 1: What is correct meaning of the Making-Available Provision? 

1. The interpretation of the Making-Available Provision affects every Canadian 

29. The central question in this proposed appeal concerns the meaning and effect of the 

Making-Available Provision. That is an issue of public importance that affects every author, 

publisher, composer, record label, screenwriter, producer, and media outlet in Canada, along with 

everyone who distributes, uses, or consumes content via the Internet. In short, it touches the daily 

activities of every Canadian.  

30. Every participant in Canada’s creative and cultural industries – creators and consumers 

alike – depends on clear and predictable rights to establish the parameters of the market. It is no 

surprise that 32 parties, representing thousands of rights holders, users, and stakeholders from a 

host of industries, considered themselves affected by the Board’s interpretation of the Making-

Available Provision.22  

31. Parliament has recognized the importance of copyright in the digital age to all stakeholders. 

In the CMA, it described the Copyright Act as “an important marketplace framework law and 

cultural policy instrument that, through clear, predictable and fair rules, supports creativity and 

innovation and affects many sectors of the knowledge economy.”23  

32. The impact of the FCA’s failure to offer a clear interpretation of the Making-Available 

Provision, and to recognize the act of making available as an exercise of an exclusive right, has 

broad implications. While this case involves musical works, the Making-Available Provision is 

relevant to the distribution of all forms of content on the Internet. At a time when Canadians 

increasingly rely on the online availability of vast catalogues of material for everything from home 

entertainment to distance leaning and remote work, it is vital to ensure that copyright laws are clear 

and keep pace with technological change. The CMA was enacted to do just that.   

33. A clear and predictable making-available right is crucial for rights holders to receive fair 

                                                 
22 Board Decision at paras 7-9. 
23 CMA, preamble. 
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compensation for the digital distribution of their work, whether through negotiated licence fees or 

through rates set by the Board. It is also critical to their ability to protect against copyright 

infringement online. Before the CMA, the prevailing view in Canada was that a “communication 

to the public” required a completed transmission, with a sender and a receiver,24 and therefore did 

not extend to the “mere” act of making a work available on a file-sharing service.25 A primary 

objective of the WIPO Internet Treaties, and of the CMA, was to fill this lacuna by introducing 

clear, predictable, and effective tools to combat peer-to-peer piracy.26 The Making-Available 

Provision is the linchpin of that toolset. 

34. The meaning of the Making-Available Provision is important both to individual rights 

holders and to the collective societies that represent them. Collective societies, like individual 

rights holders, seek fair compensation for the authorized use of copyright-protected content,27 and 

do so in ways that promote efficiency and reduce transaction costs.  

35. This case involves the making-available of musical works and involves SOCAN and its 

160,000 Canadian members, and the more than four million rights holders it represents around the 

world through reciprocal agreements with foreign collective societies. But collective management 

of copyright in Canada extends well beyond SOCAN. In addition to musical works, Canadian 

copyright collective societies administer copyright for sound recordings, performers’ 

performances, television signals, cinematographic works, literary works, and works of visual art. 

The meaning of the Making-Available Provision is significant to each of these collective societies 

and to the millions of rights holders they represent. Indeed, in addition to SOCAN, eleven other 

collective societies participated in the Board proceeding. 

36. Finally, the importance of this issue is evident from the protracted legislative history of the 

Making-Available Provision. Prior to the CMA, the Copyright Act was last amended in 1997. Both 

Parliament and this Court recognized that the 1997 legislation was ill-suited to the digital age and 

                                                 
24 SOCAN v CAIP; Rogers Communications Inc. v Society of Composers, Authors and Music 
Publishers of Canada, 2012 SCC 35 [Rogers v SOCAN] at para 56; Sirius Canada Inc. v 
CMRRA/SODRAC Inc., 2010 FCA 348 at para. 44.  
25 Board Decision at paras 146 and 189. 
26 House of Commons Debates, 41st Parl, 1st Sess, No 76 (Feb 8, 2012), Gordon Brown at p. 5031.  
27 For example, Copyright Act, ss. 67(1), 67(3), and 71. 
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to technologies undreamt of by earlier legislators.28 Article 8 of the WCT was adopted to address 

these challenges by establishing an exclusive right to make a work available that is independent of 

the subsequent mode of transmission, if any. The Making-Available Provision was Canada’s long-

awaited implementation of that right. 

37. The CMA was the culmination of more than 10 years of public consultations, four bills,29 

and dozens of committee hearings that heard from over 100 witnesses from various stakeholder 

organizations.30 Members of Parliament repeatedly urged the long-overdue copyright reforms and 

compliance with the WIPO Internet Treaties.31 Government statements surrounding the CMA 

confirmed that “all copyright owners will now have a ‘making-available right’ which is an 

exclusive right to control the release of copyrighted material on the Internet.”32 It is imperative that 

this Court intervene to ensure that Parliament’s longstanding intent is realized. 

2. The FCA leaves the meaning of the Making-Available Provision undetermined 

38. The meaning of the Making-Available Provision is ripe for determination by this Court. 

Not only is this a matter of pure statutory interpretation, but the record contains ample evidence 

about both the domestic context for the enactment of the Making-Available Provision and the 

treaty obligations it implemented. 

39. The intervention of this Court is needed because the FCA Decision left the meaning of the 

Making-Available Provision unclear. After taking the Board to task for its approach to statutory 

interpretation, the FCA Decision spends a scant three paragraphs sketching out a partial 

                                                 
28 House of Commons Debates, 41st Parl, 1st Sess, No 76 (Feb 8, 2012), Minister of Industry, 
Christian Paradis at p. 5027; SOCAN v. CAIP at para. 43. 
29 Board Decision at para 97. See also: Canada, Bill C-60, An Act to amend the Copyright Act, 1st 
Sess, 38th Parl, 2005 (first reading 20 June 2005); Canada, Bill C-61, An Act to amend the 
Copyright Act, 2nd Sess, 39th Parl, 2008 (first reading 12 June 2008); Canada, Bill C-32, An Act 
to amend the Copyright Act, 3rd Sess, 40th Parl, 2010 (first reading 2 June 2010). 
30 Library of Parliament, Legislative Summary for Bill C-11, Publication No. 41-1-C11-E, 14 
October 2011 (Revised 20 April 2012) at 8-10.  
31 House of Commons Debates, 41st Parl, 1st Sess, No 76 (Feb 8, 2012), Minister of Industry, 
Christian Paradis at p. 5024; House of Commons Debates, 41st Parl, 1st Sess, No 78 (10 February 
2012), Member of Parliament, Scott Armstrong at p. 5127. 
32 FCA Decision at para 55 (emphasis added). 
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interpretation of the Making-Available Provision that leaves its meaning unsettled and uncertain.  

40. Even the partial interpretation provided by the FCA is flawed. The Board, in interpreting 

the Making-Available Provision, applied the modern approach to statutory interpretation by 

considering its text, context, and purpose.33 The FCA misinterpreted or disregarded all three, 

frustrating Parliament’s express intentions in enacting the provision.  

41. In doing so, the FCA failed to give effect to the expanded definition of “communication to 

the public” in the text of Making-Available Provision. The FCA failed to recognize the Making-

Available Provision as a deeming provision, consistent with the context of its location in the 

“Interpretation” section of the Copyright Act (including, in particular, ss. 2.1, 2.2, 2.3, and 2.4, all 

of which contain deeming provisions that expand or restrict the ordinary meaning of terms used in 

the Act).34 The FCA failed to give effect to the international law that bears upon the domestic 

context of the Making-Available Provision and it failed to recognize that Parliament’s express 

purpose in enacting the Making-Available Provision was to implement Article 8 of the WCT.  

42. On the FCA’s construction, the Making-Available Provision adds nothing to the Copyright 

Act.  Parliament’s express intent to update Canada’s copyright norms to adapt to the Internet age 

goes unfulfilled, leaving Canada’s copyright law mired in the past. 

B. Issue 2: How should courts use international law when interpreting a statutory 
provision that was enacted to implement an international treaty obligation? 

43. This Court’s intervention is needed to clarify how international law should be applied 

where a statute implements a treaty but does not give it the force of law in Canada by incorporating 

it by reference. This issue extends far beyond the interpretation of the Making-Available Provision 

or the CMA. The Copyright Act, other federal intellectual property legislation, and many other 

federal and provincial statutes implement international treaties. It is important to interpret all such 

legislation in a manner that does not conflict with Canada’s treaty obligations. 

                                                 
33 Re Rizzo & Rizzo Shoes Ltd, [1998] 1 SCR 27; Board Decision at para 95.  
34 See, e.g., SOCAN v CAIP at paras 86-87 interpreting s. 2.4(1)(b). 



 13 
  

 

1. Presumption of conformity: international norms as context for domestic legislation 

44. International law, both customary and conventional, forms part of the legal context in 

which legislation is enacted and read. In so far as possible, interpretations that reflect these values 

and principles are preferred.35 The contextual significance of international law is all the more clear 

where the provision to be construed has been enacted for the express purpose of implementing 

international obligations.36 That is the case with the CMA. 

45. Copyright law is inherently international. Since Canada first enacted the Copyright Act to 

ratify the Berne Convention, Canada’s copyright law has been dictated in part by international 

norms. Before the CMA, Canada had fallen behind its international partners with respect to 

copyright protection on the Internet. The CMA was expressly intended to rectify that problem, 

including by allowing Canada to ratify the WIPO Internet Treaties. 

46. The Board recognized the importance of this international backdrop. After reaching a 

tentative conclusion on the meaning of the Making-Available Provision, the Board considered 

whether its interpretation was consistent with Canada’s binding obligations under the WCT.37  

47. The FCA castigated the Board for relying on the WCT for interpretive guidance, dismissing 

the Board’s approach as “not a legally acceptable methodology” and accusing it of having “exalted 

international law over domestic law.”38 While it recognized that the CMA was enacted against the 

backdrop of a treaty,39 the FCA refused to give due weight to the presumption that domestic 

legislation conforms with international law, stating instead that “the word ‘presumption’ can lead 

some dangerously off track.”40 

48. The presumption of conformity is not needed where a statute gives a treaty itself the force 

of law. Where this occurs, international law, as reflected in the treaty, is identical to Canadian law, 

                                                 
35 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para. 70, 
quoting R. Sullivan, Driedger on the Construction of Statutes, 3rd ed. (1994) at page 330 
36 B010 v. Canada (Citizenship and Immigration), 2015 SCC 58 [B010] at para. 47.  
37 Board Decision at paras 137ff. 
38 FCA Decision at para 93. 
39 FCA Decision at para 74. 
40 FCA Decision at para 89. 
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and courts interpret the treaty itself. As the FCA noted, 41 that was the case in Balev,42 which 

involved a statute that gave an international convention the force of law in Ontario. In that case, 

this Court interpreted the convention itself, not the provincial legislation.  

49. However, where the domestic statute does not incorporate the treaty by reference, the 

question is whether Parliament intended to legislate in conformity with the treaty or to depart from 

it. In these cases, the presumption of conformity requires courts to presume that Parliament 

intended to legislate in conformity with the treaty.43 

50. Conformity with international norms, and with binding international instruments, becomes 

even more salient when, as is the case with the CMA, Parliament’s stated intention is to adhere to 

the terms of an international treaty and the provision in question – in this case, the Making-

Available Provision – adopts the treaty’s language verbatim. In these circumstances, consideration 

of the international context is also a matter of Parliamentary sovereignty. By refusing to 

acknowledge Parliament’s manifest intent to comply with international norms, the FCA undid two 

decades of diplomatic and Parliamentary work. 

2. This is an issue of public importance for all statutes that implement treaties 

51. The important question raised by this case is how courts are to approach the international 

context when interpreting domestic legislation that implements a treaty. This question is important 

not only because of its bearing on the Making-Available Provision, but also because of its general 

relevance to the Copyright Act (a statute steeped in international context) and to other statutes that 

depend on international norms.  

52. For Canada’s intellectual property statutes, the presumption of conformity ensures that 

Canada’s laws remain consistent with those of its international trading partners. Global uniformity 

of intellectual property laws increases economic predictability, making it easier for Canadian rights 

                                                 
41 FCA Decision at para 73. 
42 Office of the Children’s Lawyer v Balev, 2018 SCC 16 [Balev]. 
43 B010 at paras. 47-48.  See also Canada (Minister of Citizenship and Immigration) v. Vavilov, 
2019 SCC 65 [Vavilov] at para. 182; and Québec (A.G.) v. 9147-0732 Québec inc., 2020 SCC 32 
at paras 30-34. 
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holders to compete internationally.44 Indeed, the Trademarks Act, the Patent Act, and the Industrial 

Design Act have all been amended to implement Canada’s obligations under international treaties 

or agreements.45  

53. The importance of this issue goes well beyond intellectual property law. International law 

arises in interpreting the many other federal and provincial statutes that were enacted to implement 

treaties. To name just two examples, the Corruption of Foreign Public Officials Act46 was enacted 

to implement the Convention on Combating Bribery of Foreign Public Officials in International 

Business Transactions, and the Immigration and Refugee Protection Act47 was enacted to 

implement the UN Convention Relating to the Status of Refugees. 

54. The FCA’s criticism of the Board’s approach stands in stark contrast to this Court’s 

frequent application of the presumption of conformity – including in relation to the WCT48 - in 

interpreting the Copyright Act49 and other legislation.50  

55. This Court should intervene to clarify how international law should apply to the CMA and 

other statutes that implement international treaties. 

3. The FCA Decision risks a breach of Canada’s international obligations 

56. The proper interpretation of statutes that implement treaties is also important to Canada’s 

compliance with its treaty obligations. An interpretation that conflicts with treaty obligations can 

                                                 
44 Daniel Gervais, “The Role of International Treaties in the Interpretation of Canadian Intellectual 
Property Statutes”, in Oonagh Fitzgerald, ed, The Globalized Rule of Law: Relationships between 
International and Domestic Law (Toronto: Irwin Law, 2006) at 557 and 571. 
45 Economic Action Plan 2014 Act, No. 1, SC 2014, c 20, sections 317ff (amending the Trademarks 
Act); Economic Action Plan 2014 Act, No. 2, SC 2014, c 39, sections 114ff and Economic Action 
Plan 2015 Act, No. 1, SC 2015, c 36, sections 50ff (amending the Patent Act); and Economic Action 
Plan 2014 Act, No. 2, SC 2014, c 39, sections 102ff (amending the Industrial Designs Act).  
46 Corruption of Foreign Public Officials Act, SC 1998, c 34. 
47 Immigration and Refugee Protection Act, SC 2001, c 27. 
48 Rogers v SOCAN, at para. 49. 
49 Théberge; CCH Canadian Ltd v Law Society of Upper Canada, 2004 SCC 13; SOCAN v CAIP; 
ESA (2012). 
50 Harvard College v Canada (Commissioner of Patents), 2002 SCC 76; Monsanto Canada Inc v 
Schmeiser, 2004 SCC 34. 
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place Canada in breach of those obligations and at risk of censure under international law.51 The 

FCA Decision has muddied the waters on Canada’s compliance with its obligations under a 

number of treaties that address the making available right. An exclusive right to authorize the 

making-available of content is mandatory not only under the WCT and the WPPT,52 but also under 

the recent Canada-United States-Mexico Agreement (CUSMA) and Canada-European Union 

Comprehensive Economic and Trade Agreement (CETA).53 This Court’s intervention is required 

to ensure compliance with these agreements. 

57. Treaties are negotiated and concluded by the elected executive branch of government, not 

by “unelected functionaries abroad,” as the FCA dismissively claimed.54 No treaty is made without 

cabinet approval after a long, complex, and serious process of internal policy-making and 

negotiation with treaty partners. The presumption of conformity is a long-established interpretive 

rule that balances treaty-making by the executive with law-making by the legislature. 

58. In reaching its conclusion on the meaning of the Making-Available Provision, the Board 

faithfully followed the model set out by this Court in the B010 and re-affirmed in Vavilov on how 

a tribunal is to interpret a domestic statute that implements an international standard55: it referred 

to the relevant international law; it inquired into Parliament’s purpose in enacting the provision; 

and it responded to the parties’ submissions, including the reports of five experts in international 

copyright law, some of whom participated in the drafting of the WCT.56 Those experts based their 

opinions on the text of the treaties, the context surrounding the drafting of the treaties, the travaux 

préparatoires, and the subsequent practice by states parties giving effect to Article 8 of the WCT 

in their legal systems.  

59. Based on that record, the Board concluded that, to comply with Article 8, Canada must 

grant copyright owners an exclusive right to authorize the making available of works and other 

                                                 
51 B010 at para. 47. 
52 WCT, Articles 8 and 14. WPPT, Articles 10, 14, and 23. 
53 Canada-United States-Mexico Agreement (CUSMA), 30 November 2018, Ch 20, Sec H, Art 
20.59 and 20.62.3(a); Comprehensive Economic and Trade Agreement (CETA) between Canada 
and the EU and its Member States, 30 October 2016, Ch 20, Sec B, Sub-sec A, Art 20.7.1. 
54 FCA Decision at para 79. 
55 B010 at paras 30-71; Vavilov, at para. 182. 
56 Board Decision at paras. 94-155; Application Record, Tabs 4A – 4E.  
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subject-matter for either downloading or streaming.57 That is consistent with the implementation 

of Article 8 by many other states parties, including the European Union58 and Australia.59  

60. The FCA Decision does not mention the Board’s extensive review (110 paragraphs) of the 

text, context, and purpose of the Making-Available Provision, including the international aspects, 

nor acknowledge the expert opinions considered. Instead, it asserts that the Board reached its 

conclusion on the requirements of Article 8 “without any supporting reasoning,” having misused 

the “vibe” of international law as a “make-weight” to justify its predetermined conclusions.60 

61. States do not spend vast amounts of time and money negotiating international agreements 

in order that judges should be free to undo those efforts on the strength of subjective judicial 

assessments of local values and principles.61 But the FCA’s parochial, outdated analysis – rooted 

almost exclusively in pre-CMA jurisprudence – puts Canada out of step with its trading partners 

and in breach of its obligations under WIPO Internet Treaties, CUSMA, and CETA. It thereby 

sends Parliament back to the drawing board to achieve compliance.  

C. Issue 3: Is protection for on-demand activity an impermissible “layering of rights”? 

62. This case involves a head-on collision between interpretative principles developed by this 

Court before the CMA came into force and the express protection enacted by Parliament in the 

CMA. The FCA struggled to reconcile that collision. In the end, it ignored the manifest intention 

of Parliament and relied instead on pre-CMA jurisprudence to constrain its interpretation of the 

Making-Available Provision, effectively reading the Provision right out of the Copyright Act. 

63. The intervention of this Court is required to reaffirm the doctrine of parliamentary 

                                                 
57 Board Decision at para. 138. 
58 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 
Harmonisation of Certain Aspects of Copyright and Related Rights in the Information Society 
[2001] OJ L 167/10 art 3, and recital 15. 
59 Copyright Act 1968 (Cth) s 10(1); see also Christie, A F & Dias, E (2005), “The new right of 
communication in Australia”, Sydney Law Review, 27 (2), pp 237-262. 
60 FCA Decision at paras. 76 and 93. 
61 G van Ert, “The Reception of International Law in Canada: Three Ways We Might Go 
Wrong” in J Goyder, ed, Canada in International Law at 150 and Beyond, Paper No. 2 
(Waterloo: Centre for International Governance Innovation, 2018) at 8-9. 
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sovereignty and to ensure that court-made interpretative principles do not override the updated 

rights and protections provided in the CMA.  

1. Context: Divisibility of Copyright versus “Layering of Rights”  

64. In copyright law, a central concern for all stakeholders is whether a use that involves 

separate activities requires separate licences (consistent with the “hallmark” principle that 

copyright is divisible)62 or whether that would amount to a mere “layering of rights.”  

65. The dichotomy is rooted in the interpretative principle of “technological neutrality,” as 

articulated in ESA (2012) and refined in CBC v SODRAC.63 In ESA (2012), the five-judge majority 

held that “technological neutrality” requires that, “absent evidence of Parliamentary intent to the 

contrary, [courts] interpret the Copyright Act in a way that avoids imposing an additional layer of 

protections and fees based solely on the method of delivery of the work to the end user.”64 In CBC, 

however, a seven-judge majority held that a single process can include “fundamentally distinct 

activities,” which may be licensed separately without amounting to a mere “layering of rights.”65 

66. On its face, the Making-Available Provision creates a technologically-neutral form of 

protection that applies by design to all on-demand activity. Nevertheless, the FCA held that the 

provision does not afford separate protection to the act of making content available on the Internet, 

dismissing such protection as “duplicate layers of regulations and fees that would cause 

inefficiency and needless costs.”66 In doing so, the FCA subverted Parliamentary sovereignty by 

constraining express legislation to court-made interpretative principles that were developed after 

the enactment of that legislation.  

2. It is Important that this Court Reaffirm Parliamentary Sovereignty and Clarify 
Technological Neutrality 

67. It is important that this Court reaffirm the bedrock principle of parliamentary sovereignty 

                                                 
62 Euro-Excellence Inc v Kraft Canada Inc, 2007 SCC 37 [Euro-Excellence] at para 117, per 
Abella J. (dissenting on other grounds). 
63 Canadian Broadcasting Corp. v SODRAC 2003 Inc, 2015 SCC 57 [CBC]. 
64 ESA (2012) at para 9 (italics in original). 
65 CBC at para. 63. 
66 FCA Decision at paras 67 & 96. 
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to ensure that the CMA’s “updated rights and protections” for the digital age are given their full, 

intended force.67  

68. The FCA held that ESA (2012) “constrains” the interpretation of the Making-Available 

Provision.68 Purely as a matter of timing, and of logic, that cannot be correct: ESA (2012) was 

released after the CMA was passed, was decided based on different legislative and treaty histories, 

and did not consider the WCT, which the Making-Available Provision was enacted to implement. 

69. In any event, this Court has held repeatedly that interpretative principles must not be 

applied in a way that overrides the express language of the Copyright Act.69 Yet the FCA did just 

that by constraining the express language of the Making-Available Provision according to a 

misguided and inappropriate application of technological neutrality.  

70. Given the significance of technological neutrality to modern copyright discourse, it is 

important for this Court to underscore that the principle cannot constrain Parliament’s ability to 

legislate. Parliament intended to afford separate protection for the act of making a work available 

on demand, whether or not any transmission follows. ESA (2012) cannot “constrain” Parliament 

from doing so. The FCA’s conclusions in this regard turn the legislative process on its head.  

71. It is also important for this Court to resolve a tension in its jurisprudence as to the 

application of technological neutrality to a series of related activities. In ESA (2012), Rothstein J. 

warned in dissenting reasons that “technological neutrality is not a statutory requirement capable 

of overriding the language of the Act.”70 In CBC, Moldaver J., who co-authored the majority 

reasons in ESA (2012), agreed with Rothstein J. that technological neutrality cannot “override 

express statutory terms” of the Copyright Act, and that the licensing of fundamentally-distinct 

activities in a single process is not a mere layering of rights.71 This case is an opportunity for this 

Court to provide much-needed clarity and guidance.  

                                                 
67 CMA, preamble. 
68 FCA Decision at paras 65-66.  
69 For example, Euro-Excellence at para 8; Bishop at 483-484; CBC at para 47. 
70 ESA (2012) at para 49. See also Euro-Excellence at para 8. 
71 CBC at para 47. 
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3. The Issue is Important to Ensuring Fair Compensation for Rights Holders 

72. Intervention by this Court is necessary to ensure that rights holders can benefit from the 

full protection afforded by the Making-Available Provision and derive a just reward for the use of 

their works on the Internet by licensing the right to make them available, including through 

collective societies. Those are fundamental objectives of copyright law that are inherently matters 

of public importance. 

73. The divisibility of copyright—that is, a rights holder’s entitlement to deal with exclusive 

rights separately from one another—is confirmed in both the language of the Copyright Act and 

the jurisprudence.72 As this Court has held, from the moment a right is engaged, licence fees will 

necessarily follow, with the quantum dependent on the value of the use.73 By concluding that the 

act of making-available does not engage an exclusive right, the FCA Decision overrides 

Parliament’s intention to ensure that rights holders are able to secure fair compensation for the act 

of making available, whether by licensing the right directly or through a collective society, and to 

enforce the right in the event of infringement.  

74. The intervention of this Court is therefore required to give effect to Parliament’s express 

intention to implement the making-available right in Canada in a way that ensures fair 

compensation for rights holders and to ensure that the scope of the right is not misinterpreted or 

constrained inappropriately in the name of avoiding a so-call “layering of rights”. 

PART IV – SUBMISSION ON COSTS 

75. The Applicant SOCAN respectfully requests that costs be in the cause. 

PART V – ORDER SOUGHT 

76. The Applicant SOCAN respectfully requests that this application be granted with costs in 

the cause. 

                                                 
72 D. Vaver, Intellectual Property Law, 2d ed (Toronto: Irwin Law, 2011) at 558; Euro-Excellence 
at para 117 per Abella J. (dissenting other grounds). 
73 CBC at para 77. 



 21 
  

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Ottawa, Ontario this 10th day of November, 2020. 

 

 
___________________________ 
D. LYNNE WATT  
CASEY M. CHISICK  
MATTHEW S. ESTABROOKS 
ERIC MAYZEL 
 
Counsel for the Applicant, SOCAN 
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