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PART I - STATEMENT OF FACTS 

A Overview 

1. The main issue raised in this proposed appeal is whether s. 2.4(1.1) of the Copyright Act1 

— the making available right — expands copyright owners’ exclusive communication right to 

include the act of making a work available, regardless of how the work is transmitted, if at all. The 

answer will have significant implications for Canadian copyright law, Canada’s international 

treaty obligations, the fight against digital piracy, and the many actors across Canada and around 

the world who hold rights to, make available, or consume copyrighted content in the digital era. 

2. Parliament created s. 2.4(1.1) through the 2012 Copyright Modernization Act2 (“CMA”), 

which was enacted for the express purpose of fully implementing two World Intellectual Property 

Organization treaties signed by Canada in 1997: the Copyright Treaty3 (“WCT”) and the 

Performances and Phonograms Treaty4 (“WPPT”) (together, “WIPO Treaties”). These treaties 

sought to bring copyright law into the digital era by, inter alia, creating a new, technologically 

neutral making available right giving copyright owners a basis on which to hold liable those who, 

without authorization, make their works available to the public by wire or wireless means.5  

3. In a proceeding involving over 30 organizations, the Copyright Board of Canada (the 

“Board”) considered the text, context, and purpose of s. 2.4(1.1) and interpreted it as a deeming 

provision that expands the meaning of “communication” to include the act of making a work 

available, regardless of how the work is transmitted, if at all.6 On judicial review, the Federal Court 

of Appeal rejected this interpretation as unreasonable, offered no guidance on what s. 2.4(1.1) does 

mean, and quashed the Board’s decision without sending the matter back.7 In so doing, the Court 

                                                 
1  R.S.C. 1985, c. C-42. Unless otherwise indicated, all section number references are to the 

Copyright Act. 
2  S.C. 2012, c. 20 (assented to June 29, 2012) [CMA]. 
3  2186 U.N.T.S. 121 (adopted December 20, 1996, in force March 5, 2002) [WCT]. 
4  2186 U.N.T.S. 203 (adopted December 20, 1996, in force March 19, 2002) [WPPT]. 
5  WCT, Art. 8; WPPT, Arts. 10, 14. See Expert Report of Dr. Mihály Ficsor dated March 6, 

2013 [Ficsor Report], at 3-4, 6, 8 (Tab 4I). 
6  Scope of Section 2.4(1.1) of the Copyright Act – Making Available (25 August 2017), CB-

CDA 2017-085 [Board Reasons] (Tab 2B).  
7  Entertainment Software Assoc. v. Society Composers, 2020 FCA 100 [CA Reasons] (Tab 

2C). 
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4 2186 U.N.T.S. 203 (adopted December 20, 1996, in force March 19, 2002) [WPPT].
5 WCT, Art. 8; WPPT, Arts. 10, 14. See Expert Report ofDr. Mihaly Ficsor dated March 6,
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http://canlii.ca/t/54cpz
http://canlii.ca/t/52md0
https://wipolex.wipo.int/en/text/295166
https://wipolex.wipo.int/en/text/295578
https://wipolex.wipo.int/en/text/295166
https://wipolex.wipo.int/en/text/295578
https://web.archive.org/web/20181222010700/http:/www.cb-cda.gc.ca/decisions/2017/DEC-2017-SCOPE-25082017.pdf
http://canlii.ca/t/j82gg
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of Appeal misapplied the approach to reasonableness review set out in Vavilov,8 called into 

question well-established interpretive principles laid down by this Court, and put Canada in breach 

of its international treaty obligations.  

4. This proposed appeal raises three issues of public importance. First, does s. 2.4(1.1) expand 

the meaning of the word “communication” under the Copyright Act to include the act of making a 

work available to the public, regardless of how the work is transmitted, if at all? Second, in 

performing reasonableness review, how are courts to apply the “sensitive and respectful, but 

robust, evaluation of administrative decisions” called for in Vavilov?9 Third, which standard of 

review applies on a question of law that is subject to concurrent first-instance jurisdiction and/or 

engages a provision intended to implement an international treaty?  

5. These issues are of public importance for the following reasons: 

(a) The Court of Appeal’s decision calls into question well-established principles 

regarding the role of international treaties in interpreting domestic legislation and 

puts Canada in breach of its treaty obligations. The consequences for Canada are 

significant. The proposed appeal offers an opportunity to clarify the applicable 

principles of statutory interpretation, give effect to Parliament’s intent to implement 

Canada’s treaty obligations, and ensure the Court of Appeal’s decision does not 

spawn future decisions putting Canada in breach of its treaty obligations.  

(b) The Court of Appeal held that s. 2.4(1.1) did not create a new exclusive right of 

making available and cast doubt on whether such a right could apply to downloads 

and streams.10 In so holding, the Court of Appeal re-opened a gap that s. 2.4(1.1) 

was intended to close: the absence of any right against those who, without 

authorization, make copyrighted works available to the public. Unless this Court 

closes this gap, efforts to combat digital piracy will be impaired and Canada will 

be in breach of the WIPO Treaties.  

                                                 
8  Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65. 
9  Vavilov, supra note 8, at ¶12. 
10  CA Reasons, at ¶66, 95-97 (Tab 2C). 
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http://canlii.ca/t/j46kb
http://canlii.ca/t/j46kb#par12
http://canlii.ca/t/j82gg#par66
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(c) The Court of Appeal’s decision creates confusion about the relationship between 

s. 2.4(1.1) and this Court’s decision in ESA v. SOCAN,11 which held that a 

download, unlike a stream, does not qualify as a communication under s. 3(1)(f) of 

the 1988 Act. Although ESA considered the Copyright Act as it read before 

s. 2.4(1.1) came into effect, and was released after s. 2.4(1.1) was enacted, the Court 

of Appeal appeared to view ESA as constraining Parliament’s intent in enacting the 

provision. Its interpretation clashes with the CMA, the WIPO Treaties, and this 

Court’s jurisprudence. This Court should dispel this confusion and clarify whether 

ESA ex ante constrains the meaning of s. 2.4(1.1). 

(d) The Court of Appeal failed to discharge its duty to decide the issue before it. In 

refusing to send the matter back or provide any guidance on what s. 2.4(1.1) does 

mean, it failed to appreciate that the making available right applies well beyond a 

single Copyright Board tariff proceeding to cases of digital piracy arising before 

provincial superior and federal courts. By leaving the question before it unanswered 

while summarily dismissing the Copyright Board’s comprehensive reasoning, the 

Court of Appeal has created legal uncertainty for courts that do interpret s. 2.4(1.1).  

(e) The Court of Appeal misapplied the approach to reasonableness review set out in 

Vavilov. Rather than paying respectful attention to the Board’s reasons and seeking 

to understand the Board’s reasoning process, the Court of Appeal rejected the 

Board’s interpretation outright, ignored expert and legislative history materials 

supporting the Board’s interpretation, and offered no alternative interpretation that 

would fulfil Parliament’s manifest objectives. Should other courts follow the Court 

of Appeal’s lead, the repercussions could become widespread.  

(f) The Court of Appeal created legal confusion by stating that Vavilov “cast[] a cloud 

over” prior decisions of this Court holding that legal questions subject to concurrent 

first-instance jurisdiction are subject to correctness review.12 The proposed appeal 

                                                 
11  ESA v. SOCAN, 2012 SCC 34. 
12  CA Reasons, at ¶16-19 (Tab 2C). 
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http://canlii.ca/t/fs0v7
http://canlii.ca/t/j82gg#par16
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offers this Court the ideal opportunity to clarify this issue and reconcile its standard 

of review jurisprudence. 

B Background 

(i) The WIPO Treaties 

6. Adopted in 1996, the WIPO Treaties sought to bring copyright law into the digital era by 

establishing new rights and protections for authors, performers, and producers that would keep 

pace with advances in technology.13 These new rights and protections expanded those established 

in the Berne Convention14 to support new and evolving digital marketplaces such as subscription-

based, on-demand delivery models, including music download and streaming services.15 They also 

updated and strengthened legal frameworks to enable rights holders to fight digital piracy.16 

7. The centrepiece of the WCT is Article 8 — the making available right — which provides 

that “authors of literary and artistic works shall enjoy the exclusive right of authorizing any 

communication to the public of their works, by wire or wireless means, including the making 

available to the public of their works in such a way that members of the public may access these 

works from a place and at a time individually chosen by them.” Articles 10 and 14 of the WPPT 

provide performers and producers of sound recordings with similar making available rights.  

8. These new making available rights were intended to address significant gaps in the Berne 

Convention that arise due to the nature of digital networks.17 One gap was the absence of any 

“satisfactory and readily enforceable basis for the liability of those who make available to the 

public works and objects of related rights in [Internet-type] networks.”18 A related gap was the 

lack of adequate protection against unauthorized interactive digital transmissions, which 

                                                 
13  Mihály Ficsor, “Copyright in the Digital Environment”, WIPO/CR/KRT/05/7 (2005), at ¶14 

(Tab 4O); Jörg Reinbothe & Silke von Lewinski, The WIPO Treaties 1996 (London: 

Butterworths, 2002), at 337, 368 (Tab 4M). 
14  828 U.N.T.S. 221 (as amended on September 28, 1979). 
15  Reinbothe & von Lewinski, at ¶102, 104-05, 109-11, 339-40, 367, 370-72 (Tab 4M). 
16  Ficsor, “Copyright in the Digital Environment”, at ¶11, 15-16 (Tab 4O); WIPO, Guide to the 

Copyright and Related Rights Treaties Administered by WIPO and Glossary of Copyright and 

Related Rights Terms (2003), at ¶25 (Tab 4Q). 
17  Ficsor Report, at 6 (Tab 4I); Sam Ricketson & Jane Ginsburg, International Copyright and 

Neighbouring Rights, 2nd ed., vol. I (Oxford: OUP, 2006), at 152, 717-18, 746 (Tab 4N). 
18  Ficsor, “Copyright in the Digital Environment”, at ¶45 (Tab 4O). 
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https://www.wipo.int/edocs/mdocs/arab/en/wipo_cr_krt_05/wipo_cr_krt_05_7.pdf
https://wipolex.wipo.int/en/text/283698
https://www.wipo.int/edocs/mdocs/arab/en/wipo_cr_krt_05/wipo_cr_krt_05_7.pdf
https://www.wipo.int/edocs/mdocs/arab/en/wipo_cr_krt_05/wipo_cr_krt_05_7.pdf
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“scramble” the traditional distinction between copy-related and non-copy related rights.19 To 

address these gaps, the WIPO Treaties provided for exclusive making available rights and cast 

them in technologically neutral terms so as to cover streams, downloads, and information-sharing 

methods that may arise in the future.20 

9. The dominant mode of implementing the making available right has been a technologically 

neutral communication right that extends to all acts of making available.21 Courts around the world 

have interpreted this right to apply to both streams22 and downloads.23 The act of making available 

is enough to engage the right, irrespective of the means of transmission, if any.24 

10. Canada became a signatory to the WIPO Treaties in December 1997 and ratified them in 

May 2014.25 In the meantime, decisions of this Court and the Board made plain that the 

communication right under the 1988 Act did not extend to the act of making available and was 

triggered only in the event of a transmission.26  

                                                 
19  Ficsor, “Copyright in the Digital Environment”, at ¶50-51 (Tab 4O); Ficsor Report, at 5, 8 

(Tab 4I); Expert Report of Silke von Lewinski [von Lewinski Report], at ¶51 (Tab 4J). 
20  Ficsor, “Copyright in the Digital Environment”, at ¶59 (Tab 4O); Ficsor Report, at 3-4, 12-14 

(Tab 4I); von Lewinski Report, at ¶11, 35, 55-56, 58-59, 63 (Tab 4J). 
21  Ficsor Report, at 4, 22 (Tab 4I). 
22  See, e.g., ITV Broadcasting Ltd. v. TVCatchup Ltd., [2013] IP & T 607 (Case C-607/11) 

(CJEU), at ¶36-40; Sociedad General de Autores y Editores de España (SGAE) v. Rafael 

Hoteles SA, [2007] IP & T 521 (Case C-306/05) (CJEU) [SGAE], at ¶43-47. 
23  See, e.g., Polydor Ltd. v. Brown, [2005] EWHC 3191 (Ch.), at ¶6-9; EMI Records Ltd. v. 

British Sky Broadcasting Ltd., [2013] EWHC 379 (Ch.), at ¶39. 
24  See, e.g., SGAE, supra note 22, at ¶43; Stichting Brein v. Ziggo BV, ECLI:EU:C:2017:456 

(CJEU), at ¶9-12, 16, 21-22, 31, 35-39, 41-42, 45; Roadshow Films Pty Ltd. v. Telstra 

Corporation Limited, [2017] FCA 965 (Aust.), at ¶34-39. See also Ficsor Report, at 14 (Tab 

4I); von Lewinski Report, at ¶11, 13, 32-33, 44-45, 56, 58-60, 63, 75 (Tab 4J); Expert Report 

of Jane C. Ginsburg dated September 10, 2013, at ¶14 (Tab 4K); Eleonora Rosati, “The CJEU 

Pirate Bay Judgment and Its Impact on the Liability of Online Platforms” (2017) 39 E.I.P.R. 

737. 
25  WIPO, “WIPO Copyright Treaty – Contracting Parties”; WIPO, “WIPO Performances and 

Phonograms Treaty”; WIPO, “WCT Notification No. 81 – WIPO Copyright Treaty – 

Ratification by Canada”; WIPO, “WPPT Notification No. 86 – WIPO Performances and 

Phonograms Treaty – Ratification by Canada.” 
26  SOCAN v. CAIP, 2004 SCC 45, at ¶42, 46; Tariff 22 – Transmission of Musical Works 

(Copyright Board of Canada, 1999), at 36. 
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(Tab 41); Expert Report of Silke von Lewinski [von Lewinski Report], at 1[51 (Tab 4J).

2° Ficsor, “Copyright in the Digital Environment”, at 1]59 (Tab 40); Ficsor Report, at 3-4, 12-14
(Tab 41); von Lewinski Report, at 1[1 1, 35, 55—56, 58—59, 63 (Tab 41).

21 Ficsor Report, at 4, 22 (Tab 41).
22 See, e.g., ITVBroadcasting Ltd. v. TVCatchup Ltd., [2013] IP & T 607 (Case C-607/11)

(CJEU), at 1[3 6-40; Sociedad General de Autores V Editores de Espafla (SGAE) v. Rafael
Hoteles SA, [2007] IP & T 521 (Case C-306/05) (CJEU) [SGAE], at 1143-47.

23 See, e.g., Polydor Ltd. v. Brown, [2005] EWHC 3191 (Ch.), at 1[6-9; EMI Records Ltd. v.
British Sky Broadcasting Ltd., [2013] EWHC 379 (Ch.), at 1B9.

24 See, e.g., SGAE, supra note 22, at 1[43; Stichting Brein v. Ziggo B V, ECLI:EU:C:2017:456
(CJEU), at 1[9-12, 16, 21—22, 31, 35—39, 41-42, 45; Roadshow Films Pty Ltd. v. Telstra
Corporation Limited, [2017] FCA 965 (Aust.), at 1]34-39. See also Ficsor Report, at 14 (Tab
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Pirate Bay Judgment and Its Impact on the Liability of Online Platforms” (2017) 39 E.I.P.R.
737.

25 WIPO, “WIPO Copyright Treaty — Contracting Parties”; WIPO, “WIPO Performances and
Phonograms Treaty”; WIPO, “WCT Notification No. 81 — WIPO Copyright Treaty —
Ratification by Canada”; WIPO, “WPPT Notification No. 86 — WIPO Performances and
Phonograms Treaty — Ratification by Canada.”

26 SOCAN v. CAIP, 2004 SCC 45, at 1]42, 46; Tariff22 7 Transmission ofMusical Works
(Copyright Board of Canada, 1999), at 36.
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https://www.bailii.org/ew/cases/EWHC/Ch/2005/3191.html
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62005CJ0306&from=EN
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https://web.archive.org/web/20170613072547/http:/www.cb-cda.gc.ca/decisions/1999/19991027-m-b.pdf
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(ii) The Copyright Modernization Act 

11. Parliament and the Government repeatedly stated that the principal intents behind the CMA 

were to fully implement the WIPO Treaties (including the new making available right), to combat 

digital piracy, and to fully realize the potential of digital marketplaces. 

12. For example, the Government indicated that “[t]he proposed Bill will implement the 

associated rights and protections [in the WIPO Treaties] to pave the way for a future decision on 

ratification. All copyright owners will now have a ‘making available right,’ which is an exclusive 

right to control the release of copyrighted material on the Internet.”27 The Government made clear 

that the CMA would ensure “Canadian creators, performers, and artists will benefit from the full 

range of rights and protections in the WIPO Internet treaties, including an exclusive right to control 

how their copyrighted material is made available on the Internet.”28 

13. The legislative summary of the CMA made clear Parliament’s intent to fully implement the 

WIPO Treaties, stating that the legislation is intended to “update the rights and protections of 

copyright owners to better address the challenges and opportunities of the Internet, so as to be in 

line with international standards.”29 Similarly, during legislative debate, the Minister of Industry 

stressed: “[T]he bill is WIPO compliant. … Cracking down on those who are destroying wealth 

by use of the Internet, by flouting copyright laws, that is consistent with WIPO. Basically we have 

WIPO-tested every provision of the bill and we find it to be WIPO compliant.”30 

14. Consistent with Parliament’s intent to fully implement the WIPO Treaties, Parliament put 

in place “rules that are technologically neutral, so they are flexible enough to evolve with changing 

technologies and the digital economy.”31 The CMA was intended to “stand the test of time”.32 

                                                 
27  Government of Canada, “What the Copyright Modernization Act Means for Owners, Artists 

and Creators” [emphasis added] (Tab 4F). 
28  Government of Canada, “Copyright Modernization Act – Backgrounder” [emphasis added] 

(Tab 4W). 
29  CMA, summary, (a) [emphasis added]. 
30  House of Commons, Official Report (Hansard), 40th Parl., 3rd Sess., Vol. 145, No. 92 

(November 2, 2010), at 5645 (Hon. T. Clement) [emphasis added].  
31  “Copyright Modernization Act – Backgrounder” [emphasis added] (Tab 4W). 
32  House of Commons, Official Report (Hansard), 40th Parl., 3rd Sess., Vol. 145, No. 92 

(November 2, 2010), at 5645 (Hon. T. Clement). See also CMA, summary, (g).  
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https://web.archive.org/web/20140416204111/http:/www.balancedcopyright.gc.ca/eic/site/crp-prda.nsf/eng/rp01189.html
https://web.archive.org/web/20140416204111/http:/www.balancedcopyright.gc.ca/eic/site/crp-prda.nsf/eng/rp01189.html
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https://www.canada.ca/en/news/archive/2011/09/harper-government-delivers-commitment-reintroduce-copyright-modernization-act.html
https://www.ourcommons.ca/Content/House/403/Debates/092/HAN092-E.PDF
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15. Parliament met its Article 8 WCT obligation to implement an exclusive making available 

right by creating a new right — s. 2.4(1.1) of the Copyright Act — within the existing 

communication right. This provision is a classic deeming provision (i.e., one that “artificially 

imports into a word or an expression an additional meaning which they would not otherwise 

convey”).33 The CMA similarly implemented Articles 10 and 14 of the WPPT by creating new 

exclusive making available rights relating to performances and sound recordings in ss. 15(1.1)(d) 

and 18(1.1)(a) of the Copyright Act. 

(iii) ESA v. SOCAN 

16. After the CMA received royal assent, but before it came into force, this Court released ESA. 

It interpreted the Copyright Act prior to the enactment of s. 2.4(1.1). It held that a download (a 

copy) — unlike a stream (a performance)34 — does not qualify as a communication under s. 3(1)(f) 

of the 1988 Act. This conclusion flowed from the historical distinction between performance rights 

and reproduction rights,35 the fact that “communicate” in s. 3(1)(f) had historically been linked to 

the right to perform, and the principle of technological neutrality. ESA overturned Federal Court 

of Appeal jurisprudence interpreting s. 3(1)(f) as covering streams and downloads.36 ESA did not 

deal with s. 2.4(1.1), which had not entered into force, or the WIPO Treaties.  

C The Board’s Decision 

17. Shortly after s. 2.4(1.1) came into force, the Society of Composers, Authors and Music 

Publishers of Canada (“SOCAN”) asked the Board to rule on its meaning, submitting that the issue 

was relevant to its proposed Tariff 22.A and more broadly. Recognizing that “[t]he issue certainly 

is not limited to a single SOCAN tariff, and probably not limited to SOCAN itself,” the Board 

convened a special reference. More than 30 organizations, many with interests unrelated to 

SOCAN tariffs, participated and filed extensive submissions and expert evidence.37 

                                                 
33  R. v. Verrette, [1978] 2 S.C.R. 838, at 845-46. 
34  Rogers Communications Inc. v. SOCAN, 2012 SCC 35, at ¶2. 
35  Bishop v. Stevens, [1990] 2 S.C.R. 467, at 477-79. 
36  CWTA v. SOCAN, 2008 FCA 6, at ¶19-30; Bell Canada v. SOCAN, 2010 FCA 220, at ¶6-15; 

ESA v. SOCAN, 2010 FCA 221, at ¶13. 
37  Affidavit of Richard Pfohl affirmed November 11, 2020 [Pfohl Affidavit], at ¶26-29 (Tab 4); 

Board Reasons, at ¶7-8 (Tab 2B). 
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34 Rogers Communications Inc. v. SOCAN, 2012 SCC 35, at 1]2.
35 Bishop v. Stevens, [1990] 2 S.C.R. 467, at 477—79.
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https://www.canlii.org/en/ca/scc/doc/1978/1978canlii208/1978canlii208.pdf
http://canlii.ca/t/fs0v9#par2
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii75/1990canlii75.pdf
http://canlii.ca/t/1vcx0#par19
http://canlii.ca/t/2cgkr#par6
http://canlii.ca/t/2cgkt#par13
https://web.archive.org/web/20181222010700/http:/www.cb-cda.gc.ca/decisions/2017/DEC-2017-SCOPE-25082017.pdf
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18. The Board considered the text, context, and purpose of s. 2.4(1.1) and, agreeing with the 

submissions of Music Canada, interpreted it as a deeming provision that expands the meaning of 

“communication” to include the act of making available, regardless of the means of transmission, 

if any. It found that s. 2.4(1.1)’s purpose was to implement the WIPO Treaties. It observed that 

interpreting s. 2.4(1.1) as applying to the making available of both streams and downloads would 

be consistent with Canada’s treaty obligations and with the principle of technological neutrality, 

whereas interpreting s. 2.4(1.1) as applying only to the making available of streams would not. It 

also considered ESA and found no conflict.38 

D The Federal Court of Appeal’s Decision 

19. On judicial review, the Court of Appeal assumed the reasonableness standard applied and 

found the Board’s decision wanting. Without engaging with the expert evidence and other 

materials supporting the Board’s interpretation or attempting to offer any guidance on how 

s. 2.4.(1.1) should be interpreted, it rejected the Board’s conclusion that s. 2.4(1.1) created a new 

exclusive right. It quashed the Board’s decision without sending the matter back, reasoning that 

doing so would serve no purpose because the Board had, in a separate decision,39 concluded that 

it lacked sufficient evidence to approve a tariff for making available. Notwithstanding the copious 

evidence and submissions before it, the Court of Appeal concluded that a declaration on the 

meaning of s. 2.4(1.1) was “not possible.”40  

PART II - QUESTION IN ISSUE 

20. The issue is whether the following questions are of public importance: 

(a) Does s. 2.4(1.1) expand the meaning of the word “communication” under the 

Copyright Act to include the act of making a work available to the public, regardless 

of how the work is transmitted, if at all?  

(b) In performing reasonableness review, how are courts to apply the “sensitive and 

respectful, but robust, evaluation of administrative decisions” called for in Vavilov? 

                                                 
38  Board Reasons, at ¶12-16, 46-49, 129 (Tab 2B). 
39  Online Music Services (CB-CDA 2017-086) (Copyright Board of Canada, 2017), judicial 

review application dismissed 2020 FCA 101. 
40  CA Reasons, at ¶14, 21, 49-50, 66, 95-97, 102, 107 (Tab 2C). 
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(c) Which standard of review applies on a question of law that is subject to concurrent 

first-instance jurisdiction and/or involves interpretation of a provision intended to 

implement an international treaty? 

PART III - ARGUMENT  

A The Court of Appeal’s Decision Calls into Question Well-Established Interpretive 

Principles and Puts Canada in Breach of Its Treaty Obligations 

21. Administrative decision makers, like courts, must interpret statutory provisions in a manner 

consistent with their purpose, text, and context, which includes any relevant international treaties.41 

In a long line of cases,42 this Court has consistently held that “legislation is presumed to operate 

in conformity with Canada’s international obligations.”43 This presumption can be rebutted only 

where the statute “clearly” compels a different result.”44 As this Court explained in B010: 

[T]o interpret a Canadian law in a way that conflicts with Canada’s international 

obligations risks incursion by the courts in the executive’s conduct of foreign affairs 

and censure under international law. … [The presumption of conformity] is not 

peculiar to Canada. It is a feature of legal interpretation around the world.45 

22. Most recently, in Quebec (Attorney General) v. 9147-0732 Québec inc., a majority of this 

Court reaffirmed this presumption and observed that “when we fail to uphold our obligations, we 

undermine the respect for law internationally,” and this “provides the rationale for the traditional 

common law presumption of conformity with Canada’s international obligations.”46  

23. Accordingly, this Court has consistently interpreted the Copyright Act in light of 

international copyright treaties signed by Canada.47 Further, it has held that “[t]he contextual 

                                                 
41  B010 v. Canada, 2015 SCC 58, at ¶49; Vavilov, supra note 8, at ¶117-22. 
42  See, e.g., Zingre v. The Queen, [1981] 2 S.C.R. 392, at 409-10; National Corn Growers Assn. 

v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324, at 1371; R. v. Hape, 2007 SCC 26, at 

¶53-54; B010, supra note 41, at ¶47-48; Vavilov, supra note 8, at ¶114; Quebec (Attorney 

General) v. 9147-0732 Québec inc., 2020 SCC 32, at paras. 25, 31-39. 
43  Vavilov, supra note 8, at ¶114.  
44  Hape, supra note 42, at ¶53. 
45  B010, supra note 41, at ¶47-48. 
46  Quebec, supra note 42, at ¶25, quoting J. Brunnée & S. J. Toope, “A Hesitant Embrace: The 

Application of International Law by Canadian Courts” (2002) 40 Can. Y.B. Int’l Law 3, at 41. 
47  See, e.g., ESA, supra note 11, at ¶13-20; Rogers, supra note 34, at ¶41-49; Bishop, supra note 

35, at 473-75, 479, 482-83; Théberge v. Galerie d’Art du Petit Champlain inc., 2002 SCC 34, 
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41 BOIO v. Canada, 2015 SCC 58, at 1149; Vavilov, supra note 8, at 111 17-22.
42 See, e.g., Zingre v. The Queen, [1981] 2 S.C.R. 392, at 409—10; National Corn Growers Assn.

v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324, at 1371; R. v. Hape, 2007 SCC 26, at
1153-54; B010, supra note 41, at 1147-48; Vavilov, supra note 8, at 111 14; Quebec (Attorney
General) v. 9147-0732 Ouébec inc., 2020 SCC 32, at paras. 25, 31-39.

43 Vavilov, supra note 8, at 11114.
44 [11%, supra note 42, at 1153.
45 1%, supra note 41, at 1147-48.
46 Quebec, supra note 42, at 11g, quoting J. Brunnée & S. J. Toope, “A Hesitant Embrace: The

Application of International Law by Canadian Courts” (2002) 40 Can. Y.B. Int ’l Law 3, at 41.
47 See, e.g., EM, supra note 11, at 1113-20; Rogers, supra note 34, at 1141-49; Bishop, supra note

35, at 473-75, 479, 482-83; Théberge v. Galerie a’ ’Art du Petit Champlain inc., 2002 SCC 34,
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significance of international law is all the more clear where the provision to be construed ‘has been 

enacted with a view towards implementing international obligations’.”48 Indeed, this Court held in 

Balev that where “the purpose of [a statutory provision] is to implement the underlying convention, 

th[e] [c]ourt must adopt an interpretation consistent with Canada’s obligations under it.”49  

24. The Court of Appeal’s decision calls into question these well-established principles and, in 

turn, this Court’s jurisprudence. The Court of Appeal failed to consider the expert and other 

evidence on the WIPO Treaties, which Canada has ratified, and the evidence of legislative intent 

relied on by the Board.  The Court erroneously distinguished Balev on the basis that the provision 

in Balev “adopted and incorporated [an international convention], explicitly, wholesale and 

without modification,” whereas s. 2.4(1.1) does not.50 It drew this false distinction despite the 

Board’s unchallenged finding that the CMA was intended to fully implement the WIPO Treaties 

and despite the fact that s. 2.4(1.1) contains language taken practically verbatim from Article 8 of 

the WCT. Rather than acknowledge these points, the Court of Appeal speculated that Parliament 

“may have done something completely different,”51 without addressing the uncontradicted 

evidence to the contrary.  

25. The Court of Appeal’s approach turns the presumption of conformity on its head. In Balev, 

this Court held that statutory provisions intended to implement treaty obligations “must” be 

interpreted in a manner consistent with those obligations. This is no less the case where, as here, 

the provision does not adopt the treaty wholesale. Speculation that the legislature “may have done 

something completely different”52 cannot justify a departure from this Court’s jurisprudence. 

Further, the Court of Appeal’s assertion that “when domestic law and international law both 

potentially bear upon a legal problem, one must always start by discerning the authentic meaning 

of the domestic law”53 overlooks that the “authentic meaning” of domestic law should be 

                                                 

at ¶6; SOCAN v. CAIP, supra note 26, at ¶97; Robertson v. Thomson Corp., 2006 SCC 43, at 

¶94-97, per Abella J. (dissenting). 
48  B010, supra note 41, at ¶47, citing National Corn Growers, supra note 42, at 1371. 
49  Office of the Children’s Lawyer v. Balev, 2018 SCC 16, at ¶31 [emphasis added]. 
50  CA Reasons, at ¶73 (Tab 2C). 
51  CA Reasons, at ¶74 (Tab 2C). 
52  CA Reasons, at ¶74 (Tab 2C). 
53  CA Reasons, at ¶78 (Tab 2C). 

_10_

significance of international law is all the more clear where the provision to be construed ‘has been

enacted with a view towards implementing international obligations’.”48 Indeed, this Court held in

Balev that where “the purpose of [a statutory provision] is to implement the underlying convention,

th[e] [c]ourt must adopt an interpretation consistent with Canada’s obligations under it.”49

24. The Court ofAppeal’s decision calls into question these well-established principles and, in

turn, this Court’s jurisprudence. The Court of Appeal failed to consider the expert and other

evidence on the WIPO Treaties, which Canada has ratified, and the evidence of legislative intent

relied on by the Board. The Court erroneously distinguished Balev on the basis that the provision

in Balev “adopted and incorporated [an international convention], explicitly, wholesale and

without modification,” whereas s. 2.4(1.1) does not.50 It drew this false distinction despite the

Board’s unchallenged finding that the CMA was intended to fully implement the WIPO Treaties

and despite the fact that s. 2.4(1 . 1) contains language taken practically verbatim from Article 8 of

the WCT. Rather than acknowledge these points, the Court of Appeal speculated that Parliament

“may have done something completely different,”51 without addressing the uncontradicted

evidence to the contrary.

25. The Court ofAppeal’s approach turns the presumption of conformity on its head. In Balev,

this Court held that statutory provisions intended to implement treaty obligations “must” be

interpreted in a manner consistent with those obligations. This is no less the case where, as here,

the provision does not adopt the treaty wholesale. Speculation that the legislature “may have done
t”52something completely differen cannot justify a departure from this Court’s jurisprudence.

Further, the Court of Appeal’s assertion that “when domestic law and international law both

potentially bear upon a legal problem, one must always start by discerning the authentic meaning
”53of the domestic law overlooks that the “authentic meaning” of domestic law should be

at 1]6; SOCAN v. CAIP, supra note 26, at 1]97; Robertson v. Thomson Corp, 2006 SCC 43, at
1]94-97, per Abella J. (dissenting).
1%, supra note 41, at 1]47, citing National Corn Growers, supra note 42, at 1371.

49 Office ofthe Children ’s Lawyer v. Balev, 2018 SCC 16, at 1]31 [emphasis added].
50 CA Reasons, at 1W3 (Tab 2C).
51 CA Reasons, at 1]74 (Tab 2C).
52 CA Reasons, at 1]74 (Tab 2C).
53 CA Reasons, at 1W8 (Tab 2C).

48

http://canlii.ca/t/1hddf#par97
http://canlii.ca/t/1pqw1#par94
http://canlii.ca/t/gm8wn#par47
http://canlii.ca/t/1fsrz
http://canlii.ca/t/hrlfk#par31
http://canlii.ca/t/j82gg#par73
http://canlii.ca/t/j82gg#par74
http://canlii.ca/t/j82gg#par74
http://canlii.ca/t/j82gg#par78


– 11 – 

 

  

ascertained in a manner consistent with international law, especially when the domestic law is 

expressly intended to implement international law. In addition, the Court of Appeal’s approach is 

incompatible with the principle reaffirmed in Quebec that “international law that is binding on 

Canada … is not only potentially persuasive but also obligatory.”54  

26. The repercussions of the Court of Appeal’s decision are significant. First, it puts Canada 

in breach of its WIPO Treaty obligations and out of step with the more than 90 signatory countries 

that have implemented them, notwithstanding that the very purpose of the CMA was to rectify this 

deficiency. It also puts Canada in breach of other treaties — the Canada-United States-Mexico 

Agreement and the Canada-European Union Comprehensive Economic and Trade Agreement — 

that require Canada to implement a making available right.55 As a result, it exposes Canada to 

international censure, retaliation, and other serious consequences.56  

27. Second, it creates disharmony in international copyright standards, thereby undermining 

the very purpose of multilateral treaties.57 It does so despite this Court’s admonition in Théberge 

that: “In light of the globalization of the so-called ‘cultural industries’, it is desirable … to 

harmonize our interpretation of copyright protection with other like-minded jurisdictions.”58  

28. Third, in holding that s. 2.4(1.1) “does not create a new exclusive right” despite Canada’s 

obligation, intention, and action to provide for such a right, it turns the presumption of conformity 

on its head and thereby undermines the legal framework that Canadian creative industries rely on 

to commercially exploit their works and enforce their rights online.59  

29. In sum, the proposed appeal engages the principles that apply when interpreting domestic 

legislation intended to implement binding international treaty obligations, particularly where, 

                                                 
54  Quebec, supra note 42, at ¶25, quoting Brunnée & Toope, supra note 42, at 41. 
55  Canada-United States-Mexico Agreement (30 November 2018), Arts. 20.58 and 20.61.3(a); 

Comprehensive Economic and Trade Agreement (30 October 2016), Art. 20.7.1. 
56  See, e.g., Canada-United States-Mexico Agreement (30 November 2018), Art. 31.19 

(permitting retaliation in the event of non-compliance); Comprehensive Economic and Trade 

Agreement (30 October 2016), Art. 29.14 (permitting retaliation and/or compensation in the 

event of non-compliance); Vienna Convention on the Law of Treaties (23 May 1969), Art. 60 

(permitting termination or suspension of a treaty as a consequence of a material breach). 
57  Balev, supra note 49, at ¶33. 
58  Théberge, supra note 47, at ¶6. 
59  Pfohl Affidavit, at ¶10-11, 34-37 (Tab 4). 
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unlike in Balev, the provision does not expressly adopt the treaty wholesale. This issue cuts across 

legal disciplines, as many statutes intended to implement treaty obligations do so without expressly 

adopting the treaty wholesale.60 The proposed appeal offers this Court an opportunity to clarify 

the principles that apply in this context, prevent widespread adoption of the Court of Appeal’s 

flawed approach, and give effect to Parliament’s intent to implement Canada’s treaty obligations.  

B The Court of Appeal’s Decision Re-Opens a Gap That Section 2.4(1.1) Was Intended 

to Fill and Impairs Efforts to Combat Digital Piracy 

30. The making available right is of critical importance to the creative industries, including the 

recording industry. This industry relies on copyright as an essential framework law that enables 

industry participants to invest in artists and recordings and to earn a return on those investments 

through licensing agreements and other means, to the benefit of all participants in the ecosystem.61 

31. The making available right also provides an essential tool for stemming digital piracy. In 

jurisdictions that have implemented the right, it has been used successfully to obtain injunctions 

and blocking orders against piracy sites, including stream ripping sites (which enable the most 

prevalent form of online music copyright infringement today), peer-to-peer (“P2P”) file-sharing 

platforms, and infringing websites and cyberlockers, all of which make massive amounts of 

infringing copies or streams of works available to the public.62 The right also offers an essential 

safeguard against the unauthorized pre-release leak of an artist’s music online, which can damage 

or even destroy an artist’s career.63  

                                                 
60  See, e.g., the Corruption of Foreign Public Officials Act, S.C. 1998, c. 34 (implementing the 

Convention on Combating Bribery of Foreign Public Officials in International Business 

Transactions); Immigration and Refugee Protection Act, S.C. 2001, c. 27, s. 37(1)(b) 

(implementing the United Nations Convention against Transnational Organized Crime); 

Trademarks Act, R.S.C. 1985, c. T-13 (implementing the Nice Agreement concerning the 

International Classification of Goods and Services for the Purposes of the Registration of 

Marks, the Singapore Treaty on the Law of Trademarks, the Protocol relating to the Madrid 

Agreement concerning the International Registration of Marks, etc.); Patent Act, R.S.C. 1985, 

c. P-4 (implementing the Patent Law Treaty, etc.). 
61  Pfohl Affidavit, at ¶10-11 (Tab 4). 
62  Pfohl Affidavit, at ¶12-15, 23-25 (Tab 4). 
63  Pfohl Affidavit, at ¶16 (Tab 4). 
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32. As this Court has recognized, digital piracy is both serious and commonplace.64 It has 

deeply affected the Canadian music industry.65 According to a 2019 survey, 20% of Canadians 

engaged in music piracy in the prior month.66 Stream ripping is the dominant method of music 

piracy in Canada, as 18% of Canadians engage in music piracy by stream ripping, while 9% use 

cyberlockers and P2P services.67 Studies also confirm that “digital piracy causes statistically and 

economically significant harm to creators by cannibalizing sales in legal channels, and … can harm 

consumers by reducing the economic incentives creators have to invest in high-quality 

entertainment projects.”68 Digital piracy erodes the health and vitality of the Canadian music 

industry. The damage to Canadian culture and Canadian society more broadly cannot be measured. 

33. If left to stand, the Court of Appeal’s decision will have serious consequences for the 

Canadian recording industry. Without a robust, technologically neutral making available right, 

record labels, and the artists with whom they work, will be left with inadequate protections and 

remedies against those who make copyrighted works available without authorization. Sites, 

platforms, and cloud services that facilitate stream ripping, P2P file sharing, and other forms of 

digital piracy make copyrighted material available such that they can be accessed and downloaded 

without authorization. In such cases, the only tenable and reasonably practicable relief is against 

the site, platform, or service provider. Seeking relief against individual infringers is untenable, 

because the anonymity of the Internet makes it almost impossible for an outside observer to 

determine the identity of particular infringers, and because copyright holders do not want to sue 

consumers. Absent an effective making available right, obtaining relief against a site, platform, or 

service provider may require a showing that individual users uploaded, downloaded, or obtained 

access to copyrighted content. This requires gathering evidence of the online activities of 

individuals. The making available right obviates the need for such evidence, since it need only be 

proven that a work has been made available, as a stream, download, or any other means. This right 

                                                 
64  Rogers Communications Inc. v. Voltage Pictures, LLC, 2018 SCC 38, at ¶1. See also: Voltage 

Pictures LLC v. John Doe, 2015 FC 1364, at ¶52; FairPlay Coalition – Application to disable 

online access to piracy websites (CRTC, 2018-384), at ¶1, 72; CMA, preamble. 
65  Pfohl Affidavit, at ¶12-18 (Tab 4). 
66  Pfohl Affidavit, at ¶17. 
67  Pfohl Affidavit, at ¶17. 
68  Pfohl Affidavit, at ¶12 and Ex. “B” (Tabs 4, 4B). 
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also provides a firm legal basis for copyright holders to obtain blocking orders against Internet 

service providers and de-indexing orders against search engines to prevent access to piracy sites 

and services in Canada.69 

34. The Court of Appeal’s decision re-opens a gap that s. 2.4(1.1) was intended to fill and 

impairs efforts to combat digital piracy. Digital pirates may even come to view Canada as a “piracy 

haven” — a desirable jurisdiction in which to conduct their operations.70 

35. As the Court of Appeal itself stressed in Voltage, “The internet must not become a 

collection of safe houses from which pirates, with impunity, can pilfer the products of others’ 

dedication, creativity and industry. Allow that, and the incentive to create works would decline or 

the price for proper users to access works would increase, or both.”71 Yet, the Court of Appeal’s 

decision in this case does just that. It leaves creators and other copyright owners exposed, with 

inadequate protection and enforcement mechanisms against digital pirates seeking to appropriate 

the benefits of their work. As a result, it stifles creativity and innovation, to the detriment of all 

Canadians. This Court should intervene, give effect to Parliament’s clearly stated objectives, and 

ensure Canada does not become a laggard in the fight against digital piracy.  

C The Court of Appeal’s Decision Creates Confusion About the Relationship Between 

Section 2.4(1.1) and ESA 

36. The Court of Appeal criticized the Board for “leav[ing] out” ESA, which it described as 

“all-important.”72 But the Board dealt directly with ESA, reasoning correctly that it could not have 

changed Parliament’s intent in enacting s. 2.4(1.1) because it came after the CMA was enacted.73  

37. As this Court explained in Perka v. The Queen, “[t]he words of a statute must be construed 

as they would have been the day after the statute was passed.”74 In other words, “the meaning of 

                                                 
69  Pfohl Affidavit, at ¶23-25, 40-42 (Tab 4); Google Inc. v. Equustek Solutions Inc., 2017 SCC 

34.  
70  Mihály Ficsor, The Law of Copyright and the Internet: The 1996 WIPO Treaties, Their 

Interpretation and Implementation (Oxford: Oxford University Press, 2002), at 508 (Tab 4L). 
71  Voltage Pictures, LLC v. John Doe, 2017 FCA 97, at ¶26, rev’d 2018 SCC 38. 
72  CA Reasons, at ¶50(1), 59 (Tab 2C). 
73  Board Reasons, at ¶15, 112, 130, 135-36 (Tab 2B). 
74  Perka v. The Queen, [1984] 2 S.C.R. 232, at 264-65, quoting Sharpe v. Wakefield (1888), 22 

Q.B.D. 239, at 242.  
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collection of safe houses from which pirates, with impunity, can pilfer the products of others’

dedication, creativity and industry. Allow that, and the incentive to create works would decline or

the price for proper users to access works would increase, or both.”71 Yet, the Court of Appeal’s

decision in this case does just that. It leaves creators and other copyright owners exposed, with

inadequate protection and enforcement mechanisms against digital pirates seeking to appropriate

the benefits of their work. As a result, it stifles creativity and innovation, to the detriment of all

Canadians. This Court should intervene, give effect to Parliament’s clearly stated objectives, and

ensure Canada does not become a laggard in the fight against digital piracy.

C The Court of Appeal’s Decision Creates Confusion About the Relationship Between
Section 2.4(1.1) and ESA

36. The Court of Appeal criticized the Board for “leav[ing] out” ESA, which it described as

“all-important.”72 But the Board dealt directly with ESA, reasoning correctly that it could not have

changed Parliament’s intent in enacting s. 2.4(1.1) because it came after the CMA was enacted.73

37. As this Court explained in Perka v. The Queen, “[t]he words of a statute must be construed

as they would have been the day after the statute was passed.”74 In other words, “the meaning of

69 Pfohl Affidavit, at 1123-25, 40-42 (Tab 4); Google Inc. v. Equustek Solutions Inc., 2017 SCC
34.

7° Mihaly Ficsor, The Law ofCopyright and the Internet: The I996 WIPO Treaties, Their
Interpretation and Implementation (Oxford: Oxford University Press, 2002), at 508 (Tab 4L).

7’ Voltage Pictures, LLC v. John Doe, 2017 FCA 97, at 1126, rev’d 2018 SCC 38.
72 CA Reasons, at 1150(1), 59 (Tab 2C).
73 Board Reasons, at 1115, 112, 130, 135-36 (Tab 2B).
74 Perka v. The Queen, [1984] 2 S.C.R. 232, at 264-65, quoting Sharpe v. Wakefield (1888), 22

Q.B.D. 239, at 242.
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legislation is fixed at the time of enactment.”75 Thus, a subsequent judicial decision cannot 

retroactively change a provision’s meaning. Since ESA came out after the CMA was enacted, 

Parliament could not have had ESA in mind when it created a technologically neutral access-

focused right through s. 2.4(1.1). At the time, both streams and downloads were still considered to 

fall within the communication right.76 Hence, when Parliament, which is presumed to know the 

law,77 passed s. 2.4(1.1), it would have understood and intended the new right to apply irrespective 

of whether the work made available is transmitted via stream, download, or not at all. 

38. Unlike the Board, the Court of Appeal failed to appreciate that ESA’s reversal of 

established law was incapable of forming part of Parliament’s intent. Further, since ESA 

interpreted the communication right in the statute that existed before Parliament created the 

making available right through s. 2.4(1.1), the Court of Appeal had no basis to conclude that ESA 

was “all-important.” 

39. Interpreting s. 2.4(1.1) as a deeming provision that expands the meaning of 

“communication” to include the act of making a work available, regardless of how the work is 

transmitted, if at all, is consistent with the principle of technological neutrality reaffirmed in ESA, 

because it ensures copyright protection does not turn on the technological means of transmission, 

if any. This in turn ensures the Copyright Act stands the test of time, as Parliament intended. By 

contrast, interpreting s. 2.4(1.1) in a way that treats identical acts of making available differently 

depending on the means of transmission would offend the principle of technological neutrality and 

thus defeat Parliament’s intent. Such an interpretation would leave numerous acts of making 

available unaddressed under Canadian law and result in fragmented rights that depend on the 

vagaries of ever-changing technologies and business models, contrary to this Court’s caution in 

Rogers that copyright protection must not depend “merely on the business model that the alleged 

infringer chooses to adopt rather than the underlying communication activity.”78 

                                                 
75  Felipa v. Canada (Citizenship and Immigration), 2011 FCA 272, at ¶71. 
76  CWTA v. SOCAN, supra note 36, at ¶19-30; Bell Canada v. SOCAN, supra note 36, at ¶6-15; 

ESA v. SOCAN, supra note 36, at ¶13. 
77  Canada (CHRC) v. Canada (Attorney General), 2011 SCC 53, at ¶45. 
78  Rogers, supra note 34, at ¶40. 
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40. The proposed appeal offers this Court the opportunity to clarify the relationship between 

s. 2.4(1.1) and ESA, to further elucidate the principle of technological neutrality, and to ensure the 

Copyright Act stands the test of time. 

D The Court of Appeal Misapprehended, and Failed to Decide, the Issue Before It 

41. Courts have a duty to decide the issues properly before them.79 The Court of Appeal 

misapprehended the issue before it and, as a result, failed to discharge this duty.  

42. The effect of a ruling on the meaning of s. 2.4(1.1) extends well beyond a single tariff. That 

is why the Board convened a special reference on the matter and invited all interested parties to 

participate, and over 30 organizations — many with interests completely unrelated to a SOCAN 

tariff — answered the call. The interpretation of s. 2.4(1.1) affects not only the collective rights 

system, but also the protections available in the Federal Court and provincial superior courts 

against mass online copyright infringement. It also has implications for Canadian culture and 

society, given this Court’s consistent recognition that the Act serves as an important instrument of 

cultural policy and innovation.80 Indeed, the interpretation of s. 2.4(1.1) affects everyone who 

holds rights to, makes available, or consumes copyrighted content in the digital era.  

43. By failing to appreciate that the issue before it was not restricted to SOCAN’s proposed 

tariff, the Court of Appeal erroneously held that no purpose would be served by sending the matter 

back, without offering any guidance on what s. 2.4(1.1) does mean. As a result, the Court of Appeal 

failed to discharge its duty to decide the issue before it.  

44. By leaving the question before it unanswered, the Court of Appeal has created legal 

uncertainty about the status of decisions interpreting s. 2.4(1.1). Federal and provincial courts 

generally have concurrent jurisdiction over proceedings seeking enforcement of the Copyright 

Act.81 Both federal and provincial courts have consistently interpreted s. 2.4(1.1) as covering both 

                                                 
79  Labour Relations Board of Sask. v. John East Iron Works, [1948] 4 D.L.R. 673 (J.C.P.C.), at 

680; Reference re Constitutional Questions Act, 1978 ALTASCAD 264, at ¶13-14. 
80  Théberge, supra note 47, at ¶30-31; CCH Canadian Ltd. v. Law Society of Upper Canada, 

2004 SCC 13, at ¶10; SOCAN v. CAIP, supra note 26, at ¶40, 88-89, 101, 114-16, 131-32; 

Euro-Excellence Inc. v. Kraft Canada Inc., 2007 SCC 37, at ¶76-84. See also CMA, preamble. 
81  Copyright Act, s. 41.24. 
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streams and downloads.82 The Court of Appeal’s decision impacts  that. Only this Court can restore 

the consistency, uniformity, and predictability needed in this area of shared jurisdiction. 

E The Court of Appeal Misapplied the Approach to Reasonableness Review in Vavilov 

45. Assuming reasonableness to be the applicable standard, the Court of Appeal misapplied 

the approach to reasonableness review set out in Vavilov. Vavilov affirmed that reasonableness 

review requires courts to pay “respectful attention” to the administrative decision maker’s reasons 

and to “seek[] to understand the reasoning process followed by the decision maker.”83 The Court 

of Appeal did neither. Instead, it rejected the Board’s interpretation outright, failed to consider 

evidence relied on by the Board, groundlessly asserted that the Board proceeded with “a desired 

result in mind,” criticized the Board for providing “no meaningful reasons,” engaged in 

impermissible “reweighing and reassessing [of] the evidence considered by the decision maker,”84 

and offered no alternative interpretation that would fulfil Parliament’s objectives.85  

46. Should other courts follow the Court of Appeal’s lead, the repercussions could become 

widespread, since courts perform reasonableness review daily across the administrative law 

spectrum, from prison administration, immigration, and labour relations, to energy policy, 

securities regulation, and municipal bylaws. The proposed appeal offers this Court an opportunity 

to avoid this result and provide guidance on how to apply the “sensitive and respectful, but robust, 

evaluation of administrative decisions” called for in Vavilov.86 

                                                 
82  See Trader v. CarGurus, 2017 ONSC 1841, at ¶30-34 (providing access to photographs on a 

third-party site infringes s. 3(1)(f) by virtue of s. 2.4(1.1)); Bell Canada v. Lackman, 2018 

FCA 42, at ¶22 (strong prima facie case that hosting and distributing software “add-ons” that 

give access to infringing channels and programs violates s. 2.4(1.1)); Bell Canada v. 1326030 

Ontario Inc. (iTVBox.net), 2016 FC 612, at ¶21-22, aff’d 2017 FCA 55, at ¶3 (strong prima 

facie case that selling preloaded set-top boxes offering illegal streams and downloads violates 

the exclusive rights under ss. 2.4 and 3). 
83  Vavilov, supra note 8, at ¶84, citing Dunsmuir v. New Brunswick, 2008 SCC 9, at ¶48. 
84  Vavilov, supra note 8, at ¶125. 
85  CA Reasons, at ¶49, 52, 59-60, 95 (Tab 2C). 
86  Vavilov, supra note 8, at ¶12. 
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F This Court Should Clarify the Applicable Standard of Review  

47. In several pre-Vavilov cases, this Court held that the correctness standard applies to 

questions of law subject to concurrent first-instance jurisdiction.87 Rogers offered a two-fold 

rationale for this approach. First, it would be inconsistent to apply different standards of review 

depending on the forum in which the legal issue is first raised.88 Second, the legislature’s decision 

to create a scheme with concurrent first-instance jurisdiction over a legal question suggests it did 

not consider the administrative decision maker to have superior expertise over the matter.89  

48. Vavilov, however, established a presumption of reasonableness review that may be rebutted 

in five situations, none of which is the one identified in Rogers. Without foreclosing the possibility 

that other situations attracting correctness review might be identified in the future, this Court 

stated: “We are of the view, at this time, that these reasons address all of the situations in which a 

reviewing court should derogate from the presumption of reasonableness review.” It also clarified 

that relative expertise is no longer relevant to determining the standard of review.90 

49. The Court of Appeal considered that Vavilov “cast[] a cloud over” Rogers. Yet, it also 

considered Rogers to be consistent with Vavilov’s emphasis on the importance of respecting the 

legislature’s institutional design choices and on the need to maintain consistency, coherence, and 

certainty in judicial review.91 This Court should resolve this uncertainty in favour of correctness 

review. In particular, this Court should recognize a new category of correctness review based on 

legislative intent: where the legislature has given courts and administrative decision makers 

concurrent first-instance jurisdiction over a question of law, this signals the legislature’s intent that 

                                                 
87  SOCAN v. CAIP, supra note 26, at ¶49-50; Rogers, supra note 34, at ¶10-20; CBC v. 

SODRAC 2003 Inc., 2015 SCC 57, at ¶35. 
88  For example, the interpretation of the fair dealing defence has come to this Court from 

litigation initiated in courts (CCH, supra note 80; York University v. Copyright Licensing 

Agency, 2020 FCA 77 (application for leave to appeal to this Court granted 2020 CanLII 

76224)) and from the Board (Alberta (Education) v. Canadian Copyright Licensing Agency 

(Access Copyright), 2012 SCC 37; SOCAN v. Bell Canada, 2012 SCC 36). Similarly, the 

principle of technological neutrality has come to this Court from litigation initiated in courts 

(Robertson, supra note 47; Keatley Surveying Ltd. v. Teranet Inc., 2019 SCC 43) and from the 

Board (ESA v. SOCAN, supra note 11; CBC v. SODRAC, supra note 87). 
89  Rogers, supra note 34, at ¶15-16. 
90  Vavilov, supra note 8, at ¶31, 69. 
91  CA Reasons, at ¶16-19 (Tab 2C). 
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an administrative decision maker’s decision will be reviewed as if it were a court’s decision. 

Accordingly, respect for the legislature’s institutional design choice, and the need to maintain 

consistency, coherence, and certainty in the law of judicial review, require correctness review.   

50. It is also uncertain which standard of review applies to the interpretation of a provision 

intended to implement an international treaty. The Federal Court has applied the standard of 

correctness.92 The Federal Court of Appeal’s jurisprudence is mixed.93 This Court has expressly 

declined to decide the issue.94 

51. This uncertainty, too, should be resolved in favour of correctness review. General questions 

of law of central importance to the legal system have “significant legal consequences for the justice 

system as a whole or for other institutions of government” and hence require “uniform and 

consistent answers.”95 The interpretation of a provision intended to implement an international 

treaty is precisely such a question. An erroneous interpretation can expose Canada to significant 

consequences, including international censure, retaliation, and other consequences.96 The need to 

promote uniformity and consistency in the interpretation of international treaties and domestic 

provisions implementing them strengthens the case for correctness review.97 This uniformity and 

consistency provides the stability needed for Canadian creative industries to flourish.98 

52. The proposed appeal offers this Court the ideal setting in which to provide clarity on these 

issues. Canada is bound by its international agreements to provide copyright holders with a making 

                                                 
92  Portillo v. Canada (Citizenship and Immigration), 2012 FC 678, at ¶26-27; Canada (Minister 

of Citizenship and Immigration) v. B472, 2013 FC 151, at ¶6-22; Ortega Arenas v. Canada 

(Citizenship and Immigration), 2013 FC 344, at ¶7. 
93  Hernandez Febles v. Canada (Citizenship and Immigration), 2012 FCA 324, at ¶24 (applying 

the correctness standard). Cf. B010 v. Canada (Citizenship and Immigration), 2013 FCA 87, 

at ¶70-71 and Canada (Public Safety and Emergency Preparedness) v. J.P., 2013 FCA 262, at 

¶75 (applying the reasonableness standard). 
94  B010, supra note 41, at ¶24-26. 
95  Vavilov, supra note 8, at ¶59. 
96  Gib van Ert, Using International Law in Canadian Courts, 2nd ed. (Toronto: Irwin Law, 

2008), at 294-95 (Tab 5). 
97  Jayasekara v. Canada (Minister of Citizenship and Immigration), 2008 FCA 404, at ¶4; 

Febles, supra note 93, at ¶24; T. v. Secretary of State for the Home Dept., [1996] 2 All E.R. 

865 (H.L.), at 891. 
98  Pfohl Affidavit, at ¶43 (Tab 4). 

_19_

an administrative decision maker’s decision will be reviewed as if it were a court’s decision.

Accordingly, respect for the legislature’s institutional design choice, and the need to maintain

consistency, coherence, and certainty in the law ofjudicial review, require correctness review.

50. It is also uncertain which standard of review applies to the interpretation of a provision

intended to implement an international treaty. The Federal Court has applied the standard of

correctness.92 The Federal Court of Appeal’s jurisprudence is mixed.93 This Court has expressly

declined to decide the issue.94

51. This uncertainty, too, should be resolved in favour ofcorrectness review. General questions

of law ofcentral importance to the legal system have “significant legal consequences for the justice

system as a whole or for other institutions of govemmen ” and hence require “uniform and

consistent answers.”95 The interpretation of a provision intended to implement an international

treaty is precisely such a question. An erroneous interpretation can expose Canada to significant

consequences, including international censure, retaliation, and other consequences?6 The need to

promote uniformity and consistency in the interpretation of international treaties and domestic

provisions implementing them strengthens the case for correctness review.97 This uniformity and

consistency provides the stability needed for Canadian creative industries to flourish.98

52. The proposed appeal offers this Court the ideal setting in which to provide clarity on these

issues. Canada is bound by its international agreements to provide copyright holders with a making

92 Portillo v. Canada (Citizenship and Immigration), 2012 FC 678, at 1126-27; Canada (Minister
ofCitizenship and Immigration) v. B472, 2013 FC 151, at 116—22; Ortega Arenas v. Canada
(Citizenship and Immigration), 2013 PC 344, at 117.

93 Hernandez Febles v. Canada (Citizenship and Immigration), 2012 FCA 324, at 1124 (applying
the correctness standard). Cf 3010 v. Canada (Citizenship and Immigration), 2013 FCA 87,
at 1170-71 and Canada (Public Safety and Emergency Preparedness) v. J.P., 2013 FCA 262, at
1175 (applying the reasonableness standard).

94 3010, supra note 41, at 1124-26.
95 Vavilov, supra note 8, at 1159.
96 Gib van Ert, Using International Law in Canadian Courts, 2nd ed. (Toronto: Irwin Law,

2008), at 294—95 (Tab 5).
97 Jayasekara v. Canada (Minister ofCitizenship and Immigration), 2008 FCA 404, at 114;

Febles, supra note 93, at 1124; T. v. Secretary ofState for the Home Dept, [1996] 2 All ER.
865 (H.L.), at 891.

98 Pfohl Affidavit, at 1143 (Tab 4).

http://canlii.ca/t/frm5p#par26
http://canlii.ca/t/fw91b#par6
http://canlii.ca/t/fw91b#par6
http://canlii.ca/t/fx0z2#par7
http://canlii.ca/t/fx0z2#par7
http://canlii.ca/t/fvcm4#par24
http://canlii.ca/t/fwmwt#par70
http://canlii.ca/t/g1t6s#par75
http://canlii.ca/t/gm8wn#par24
http://canlii.ca/t/j46kb#par59
http://canlii.ca/t/220hq#par4
http://canlii.ca/t/fvcm4#par24
https://www.bailii.org/uk/cases/UKHL/1996/8.html


– 20 – 

 

  

available right. This right has been and will have to be interpreted by the Board in tariff 

proceedings, as the Board recognized in initiating the reference from which these proceedings 

arise, and by courts in copyright infringement and anti-piracy cases, as demonstrated by litigation 

in other countries,99 and by Canadian court decisions that conflict with the Court of Appeal’s 

decision.100 The standard of review issues raised transcend this case and engage core principles 

underpinning the law of judicial review generally and the relationship between legislatures, 

administrative decision makers, and courts. These issues are especially important in the intellectual 

property context, as legal questions subject to concurrent first-instance jurisdiction can arise under 

both the Copyright Act and the Trademarks Act, and both statutes implement international treaties. 

G Conclusion 

53. In enacting the CMA, Parliament intended to fully implement Canada’s obligations under 

the WIPO Treaties. To this end, it included s. 2.4(1.1) to expand the meaning of “communication” 

to include the exclusive right of making available. Music Canada asks that this Court grant leave 

in order to give effect to Parliament’s express intention to fully implement the WIPO Treaties, to 

ensure Canada’s laws remain consistent with internationally accepted tools to fight against digital 

piracy, and to restore clarity, consistency, and common sense in Canadian copyright law. 

PART IV - SUBMISSIONS ON COSTS 

54. Consistent with this Court’s usual practice, costs should be granted in the cause.   

PART V - ORDER SOUGHT 

55. Music Canada seeks an order granting leave to appeal from the judgments of the Federal 

Court of Appeal dated June 5, 2020, with costs in the cause.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

______________________________ 

BARRY SOOKMAN 

DANIEL G.C. GLOVER 

CONNOR BILDFELL 

Counsel for the Applicant

                                                 
99  See the authorities referenced in para. 31 above. 
100 See the authorities referenced in para. 44 above.  
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PART VII - RELEVANT STATUTORY AND TREATY PROVISIONS 

Canada-United States-Mexico Agreement (30 November 2018) 

Article 20.58: Right of Communication to the Public 

Without prejudice to Article 11(1)(ii), Article 11bis(1)(i) and (ii), Article 11ter(1)(ii), Article 

14(1)(ii), and Article 14bis(1) of the Berne Convention, each Party shall provide to authors the 

exclusive right to authorize or prohibit the communication to the public of their works, by wire or 

wireless means, including the making available to the public of their works in such a way that 

members of the public may access these works from a place and at a time individually chosen by 

them. [Footnote omitted.] 

… 

Article 20.61: Related Rights 

(3)(a) Each Party shall provide to performers and producers of phonograms the exclusive right to 

authorize or prohibit the broadcasting or any communication to the public of their performances 

or phonograms, by wire or wireless means and the making available to the public of those 

performances or phonograms in such a way that members of the public may access them from a 

place and at a time individually chosen by them. [Footnote omitted.] 

… 

Article 31.19: Non-Implementation – Suspension of Benefits 

1. If the disputing Parties are unable to agree on a resolution to the dispute under Article 31.18 

(Implementation of Final Report) within 45 days from receipt of the final report, the complaining 

Party may suspend the application to the responding Party of benefits of equivalent effect to the 

non-conformity or the nullification or impairment until the disputing Parties agree on a resolution 

to the dispute. 

2. In considering what benefits to suspend pursuant to paragraph 1: 

(a) a complaining Party should first seek to suspend benefits in the same sector as that 

affected by the measure or other matter that was the subject of the dispute; and 

(b) a complaining Party that considers it is not practicable or effective to suspend benefits 

in the same sector, may suspend benefits in other sectors unless otherwise provided for 

elsewhere in this Agreement. 

3. If the responding Party considers that: 

(a) the level of benefits proposed to be suspended is manifestly excessive; or 

(b) it has eliminated the non-conformity or the nullification or impairment that the panel 

has determined to exist, 
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non-conformity or the nullification or impairment until the disputing Parties agree on a resolution
to the dispute.

2. In considering what benefits to suspend pursuant to paragraph 1:

(a) a complaining Party should first seek to suspend benefits in the same sector as that
affected by the measure or other matter that was the subject of the dispute; and

(b) a complaining Party that considers it is not practicable or effective to suspend benefits
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it may request that the panel be reconvened to consider the matter. The responding Party shall 

deliver its request in writing to the complaining Party. The panel shall reconvene as soon as 

possible after the date of delivery of the request and shall present its determination to the disputing 

Parties no later than 90 days after it reconvenes to review a request under subparagraph (a) or (b), 

or 120 days after it reconvenes for a request under both subparagraphs (a) and (b). If the panel 

considers that the level of benefits the complaining Party proposes to suspend is manifestly 

excessive, it shall provide its views as to the level of benefits it considers to be of equivalent effect. 

4. If the panel’s views are that the responding Party has not eliminated the non-conformity or the 

nullification or impairment, the complaining Party may suspend benefits up to the level the panel 

has determined under paragraph 3. 
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Comprehensive Economic and Trade Agreement (30 October 2016) 

Article 20.7 – Protection granted 

1. The Parties shall comply with the following international agreements: 

a) … 

b) Articles 1 through 14 of the WIPO Copyright Treaty, done at Geneva on 20 December 

1996; 

c) Articles 1 through 23 of the WIPO Performances and Phonograms Treaty, done at Geneva 

on 20 December 1996; … 

… 

Article 29.14 – Temporary remedies in case of non compliance 

1. If: 

a) the responding Party fails to notify its intention to comply with the final panel report under 

Article 29.12 or the time it will require for compliance under Article 29.13.1; 

b) at the expiry of the reasonable period of time, the responding Party fails to notify any 

measure taken to comply with the final panel report; or 

c) the arbitration panel on compliance referred to in paragraph 6 establishes that a measure 

taken to comply is inconsistent with that Party's obligations under the provisions referred 

to in Article 29.2, 

the requesting Party shall be entitled to suspend obligations or receive compensation. The level of 

the nullification and impairment shall be calculated starting from the date of notification of the 

final panel report to the Parties. 

… 
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Copyright Act, R.S.C. 1985, c. C-42 

Communication to the public by telecommunication 

2.4 (1.1) For the purposes of this Act, communication of a work or other subject-matter to the 

public by telecommunication includes making it available to the public by telecommunication in 

a way that allows a member of the public to have access to it from a place and at a time individually 

chosen by that member of the public. 

… 

Copyright in works 

3 (1) For the purposes of this Act, copyright, in relation to a work, means the sole right to produce 

or reproduce the work or any substantial part thereof in any material form whatever, to perform 

the work or any substantial part thereof in public or, if the work is unpublished, to publish the work 

or any substantial part thereof, and includes the sole right 

…  

(f) in the case of any literary, dramatic, musical or artistic work, to communicate the work 

to the public by telecommunication, 

…  

Copyright in performer’s performance 

15 (1.1) Subject to subsections (2.1) and (2.2), a performer’s copyright in the performer’s 

performance consists of the sole right to do the following acts in relation to the performer’s 

performance or any substantial part of it and to authorize any of those acts: 

… 

(d) to make a sound recording of it available to the public by telecommunication in a way 

that allows a member of the public to have access to the sound recording from a place and 

at a time individually chosen by that member of the public and to communicate the sound 

recording to the public by telecommunication in that way; … 

… 

Copyright in sound recordings 

18 (1.1) Subject to subsections (2.1) and (2.2), a sound recording maker’s copyright in the sound 

recording also includes the sole right to do the following acts in relation to the sound recording or 

any substantial part of it and to authorize any of those acts: 

(a) to make it available to the public by telecommunication in a way that allows a member 

of the public to have access to it from a place and at a time individually chosen by that 
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Copvright Act, R.S.C. 1985, c. C-42

Communication to the public by telecommunication

2.4 (1.1) For the purposes of this Act, communication of a work or other subject-matter to the
public by telecommunication includes making it available to the public by telecommunication in
a way that allows a member of the public to have access to it from a place and at a time individually
chosen by that member of the public.

Copyright in works

3 (1) For the purposes of this Act, copyright, in relation to a work, means the sole right to produce
or reproduce the work or any substantial part thereof in any material form whatever, to perform
the work or any substantial part thereof in public or, if the work is unpublished, to publish the work
or any substantial part thereof, and includes the sole right

(f) in the case of any literary, dramatic, musical or artistic work, to communicate the work
to the public by telecommunication,

Copyright in performer’s performance

15 (1.1) Subject to subsections (2.1) and (2.2), a performer’s copyright in the performer’s
performance consists of the sole right to do the following acts in relation to the performer’s
performance or any substantial part of it and to authorize any of those acts:

((1) to make a sound recording of it available to the public by telecommunication in a way
that allows a member of the public to have access to the sound recording from a place and
at a time individually chosen by that member of the public and to communicate the sound
recording to the public by telecommunication in that way; ...

Copyright in sound recordings

18 (1.1) Subject to subsections (2.1) and (2.2), a sound recording maker’s copyright in the sound
recording also includes the sole right to do the following acts in relation to the sound recording or
any substantial part of it and to authorize any of those acts:

(a) to make it available to the public by telecommunication in a way that allows a member
of the public to have access to it from a place and at a time individually chosen by that
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member of the public and to communicate it to the public by telecommunication in that 

way; and … 

… 

Concurrent jurisdiction of Federal Court 

41.24 The Federal Court has concurrent jurisdiction with provincial courts to hear and determine 

all proceedings, other than the prosecution of offences under sections 42 and 43, for the 

enforcement of a provision of this Act or of the civil remedies provided by this Act. 
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Vienna Convention on the Law of Treaties (23 May 1969) 

Article 60 – Termination or suspension of the operation of a treaty as a consequence of its 

breach 

1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach 

as a ground for terminating the treaty or suspending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties entitles: 

(a) the other parties by unanimous agreement to suspend the operation of the treaty in whole 

or in part or to terminate it either: 

(i) in the relations between themselves and the defaulting State; or 

(ii) as between all the parties; 

(b) a party specially affected by the breach to invoke it as a ground for suspending the 

operation of the treaty in whole or in part in the relations between itself and the defaulting 

State; 

(c) any party other than the defaulting State to invoke the breach as a ground for suspending 

the operation of the treaty in whole or in part with respect to itself if the treaty is of such a 

character that a material breach of its provisions by one party radically changes the position 

of every party with respect to the further performance of its obligations under the treaty. 

3. A material breach of a treaty, for the purposes of this article, consists in: 

(a) a repudiation of the treaty not sanctioned by the present Convention; or 

(b) the violation of a provision essential to the accomplishment of the object or purpose of 

the treaty. 

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable in the 

event of a breach. 

… 
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Article 60 — Termination or suspension of the operation of a treaty as a consequence of its
breach

1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach
as a ground for terminating the treaty or suspending its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the parties entitles:

(a) the other parties by unanimous agreement to suspend the operation ofthe treaty in whole
or in part or to terminate it either:

(i) in the relations between themselves and the defaulting State; or

(ii) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground for suspending the
operation of the treaty in whole or in part in the relations between itself and the defaulting
State;

(0) any party other than the defaulting State to invoke the breach as a ground for suspending
the operation of the treaty in whole or in part with respect to itself if the treaty is of such a
character that a material breach of its provisions by one party radically changes the position
of every party with respect to the further performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of this article, consists in:

(a) a repudiation of the treaty not sanctioned by the present Convention; or

(b) the violation of a provision essential to the accomplishment of the object or purpose of
the treaty.

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable in the
event of a breach.
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WIPO Copyright Treaty, 2186 U.N.T.S. 121 (December 20, 1996)  

Article 8 

Right of Communication to the Public 

Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii), 14(1)(ii) 

and 14bis(1) of the Berne Convention, authors of literary and artistic works shall enjoy the 

exclusive right of authorizing any communication to the public of their works, by wire or wireless 

means, including the making available to the public of their works in such a way that members of 

the public may access these works from a place and at a time individually chosen by them. 
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WIPO Copvright Treatv, 2186 U.N.T.S. 121 (December 20, 1996)

Article 8

Right of Communication to the Public

Without prejudice to the provisions ofArticles 11(1)(ii), 11bis(1)(i) and (ii), 1 1ter(1)(ii), 14(1)(ii)
and 14bis(1) of the Berne Convention, authors of literary and artistic works shall enjoy the
exclusive right of authorizing any communication to the public of their works, by wire or wireless
means, including the making available to the public of their works in such a way that members of
the public may access these works from a place and at a time individually chosen by them.
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WIPO Performances and Phonograms Treaty, 2186 U.N.T.S. 203 (December 20, 1996) 

Article 10 

Right of Making Available of Fixed Performances 

Performers shall enjoy the exclusive right of authorizing the making available to the public of their 

performances fixed in phonograms, by wire or wireless means, in such a way that members of the 

public may access them from a place and at a time individually chosen by them. 

… 

Article 14 

Right of Making Available of Phonograms 

Producers of phonograms shall enjoy the exclusive right of authorizing the making available to the 

public of their phonograms, by wire or wireless means, in such a way that members of the public 

may access them from a place and at a time individually chosen by them. 
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WIPO Performances and Phonograms Treatv, 2186 U.N.T.S. 203 mecember 20, 1996)

Article 10

Right of Making Available of Fixed Performances

Performers shall enjoy the exclusive right of authorizing the making available to the public oftheir
performances fixed in phonograms, by Wire or wireless means, in such a way that members of the
public may access them from a place and at a time individually chosen by them.

Article 14

Right of Making Available of Phonograms

Producers ofphonograms shall enjoy the exclusive right of authorizing the making available to the
public of their phonograms, by wire or Wireless means, in such a way that members of the public
may access them from a place and at a time individually chosen by them.
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