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I. OVERVIEW OF THE RESPONDENTS’ POSITION AND FACTS

A. Introduction

1. This is the response of Apple Inc. and Apple Canada Inc. (jointly “Apple”) to the

applications for leave to appeal brought by Society of Composers, Authors and Music Publishers

of Canada (“SOCAN”) [First Application] and by Music Canada [Second Application].

2. This case arose when SOCAN filed with the Copyright Board a proposed tariff to cover

online transmissions to the public of works in its repertoire.  In the course of that tariff-approval

proceeding, the question arose as to whether the communication right, i.e., the right to

“communicate [a] work to the public by telecommunication” included the posting of works

online, regardless of whether the posting was done for communication purposes (i.e., for

streaming), or solely for reproduction purposes (i.e., for downloading).

3. The Board held that the communication right held by SOCAN included the mere act of

making works available online.1  However, it ultimately declined to approve any tariff in respect

of such “making available” activity, as SOCAN had failed to lead sufficient evidence to establish

the value of making the works available online.2  SOCAN’s application for judicial review of the

Board’s refusal to approve its proposed tariff was dismissed by the Federal Court of Appeal.3

Leave to appeal from that decision has not been sought.

4. Accordingly, the legal issue that the Applicants seek to raise before this Court stands in

isolation, divorced from the actual proceeding in which it arose, which proceeding has been fully

and finally dismissed.  The proposed appeal thus amounts to an improper attempt to bring a

private reference.  Leave to appeal should be denied on that basis alone.

1 Scope of Section 2.4(1.1) of the Copyright Act – Making Available (25 August 2017),  CB-CDA 
2017-085 [the “Board Decision”] (Music Canada Book of Authorities at Tab 2B). 
2 Online Music Services (CSI: 2011-2013; SOCAN: 2011-2013; SODRAC: 2010-2013) (25 
August 2017), CB-CDA 2017-086 [the “Rate Decision”]. 
3 CMRRA-SODRAC Inc. v. Apple Canada Inc., 2020 FCA 101 [the “Rate JR”]; Entertainment 
Software Assoc. v. Society Composers, 2020 FCA 100 [the “FCA Decision”] (Music Canada 
Book of Authorities at Tab 2C). 
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5. Moreover, the proposed appeal does not raise any issue of national or public importance.

The Court of Appeal’s decision – i.e., that s. 2.4(1.1) of the Copyright Act (commonly referred to

as the “Making Available Provision”) does not expand the scope of the communication right so

as to include steps that are preparatory to a reproduction, and that any “making available” of a

work will merge with a subsequent communication of the work by streaming – merely followed

and applied the recent jurisprudence of this Court, in particular, the decisions in Entertainment

Software Association v. Society of Composers, Authors and Music,4 and in its companion case,

Rogers Communications Inc. v. Society of Composers, Authors and Music Publishers of

Canada,5 as well as in Canadian Broadcasting Corp. v. SODRAC 2003 Inc.6

6. More specifically, the Court of Appeal applied the holding in ESA that a download does

not constitute a “communication to the public”, but rather constitutes a “reproduction-based”

activity.  As made clear in ESA, that distinction precludes a copyright holder such as SOCAN

from collecting communications-based royalties for reproduction-based activities.

7. The Court of Appeal also applied the interpretive principle of technological neutrality, as

discussed in ESA and in CBC, pursuant to which courts should strive for an interpretation of the

Copyright Act that does not distinguish between different methods of exercising the same right.

Having applied that principle, the Court rejected the interpretation propounded by the Board,

which would have imposed an additional tariff burden on online reproduction (downloading)

activities that is not imposed on the same activities that use older technologies.

8. Finally, the Court of Appeal interpreted World Intellectual Property Organization

Copyright Treaty (the “WCT”) Article 8 consistently with this Court’s decision in Rogers,

namely, that Article 8 does not purport to create any novel right, but rather merely resolves an

ambiguity regarding whether the right to “communicate to the public” is broad enough to

encompass point-to-point online communication technologies such as on-demand streams.

9. Thus, the decision below does not raise any point of law of national or public importance.

4 Entertainment Software Association v. Society of Composers, Authors and Music, 2012 SCC 34 
[“ESA”]. 
5 Rogers Communications Inc. v. Society of Composers, Authors and Music Publishers of 
Canada, 2012 SCC 35 [“Rogers”]. 
6 Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57 [“CBC”]. 
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Rather, it is merely the product of settled principles of law applied to a particular issue of 

statutory interpretation.  

10. Perhaps in the hope of distracting from the settled nature of the law in question, the

Applicants have tried to stitch together other legal issues that they allege merit the attention of

this Court.  However, notwithstanding their efforts, it is apparent that the Applicants seek to

engage the Court in a purely academic exercise.

11. For example, contrary to the Applicants’ argument, the decision below does not raise any

issue of national importance relating to the use of treaty obligations in the interpretation of

domestic legislation.   Rather, the Court of Appeal simply applied long-established principles of

statutory interpretation articulated by this Court, including that if, after interpreting the domestic

legislation, the Court concludes that it is clear and has no patent or latent ambiguities, the Court

must give it its authentic meaning and apply it.

12. Furthermore and in any event, the decision below is consistent with this Court’s previous

interpretation of the particular treaty in question, the WCT.  In Rogers,7 this Court noted that the

relevant provision of the WCT (Article 8) provided clarification that “communication to the

public” includes on-demand point-to-point transmission where the work is made available for

access by members of the public.

13. The Applicants also take issue with the fact that the Court of Appeal held that the Board’s

interpretation of the Copyright Act’s Making Available Provision was unreasonable, but then

declined to go on and offer its own definitive interpretation of the legislation.8  However, far

from giving grounds for complaint, such judicial restraint is entirely appropriate.  This Court

took precisely the same approach in Canada (Minister of Citizenship and Immigration) v.

Vavilov, 9 where it confined its decision to a holding that the interpretation propounded by the

administrative decision-maker was unreasonable, without proceeding further.

7 Rogers, supra note 5, at para. 45. 
8 SOCAN Memorandum, at para. 6; Music Canada Memorandum, at para. 5(d). 
9 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 [“Vavilov”] at 
para. 195. 
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14. Moreover, while one of the Applicants, Music Canada, has tried to construct an

administrative law issue regarding the appropriate standard of review applicable to the Copyright

Board’s decisions on questions of statutory interpretation,10 no such issue arises.  The Federal

Court of Appeal applied the deferential standard of review – that of reasonableness – to the

statutory interpretation adopted by the Board.  And, even with that deferential standard, the

Board’s interpretation was rejected.  The Applicants now appear to argue that a less deferential

standard – that of correctness – should have been adopted.  Of course, a less deferential standard

would be of no assistance to the Applicants.  If the Board’s decision was rejected based on a

reasonableness review, it would be bound to fail based on a correctness review.  In short, the

Applicants are trying to create a legal issue, where it cannot assist them to do so.

15. Finally, the Applicants suggest that the decision below risks making Canada a haven for

online piracy by failing to protect against the posting of works on peer-to-peer networks. 11  This

is entirely unfounded.  The Copyright Act grants a full host of protections and enforcement rights

to copyright holders to ensure recourse against those committing acts of piracy.  Those

protections are in no way lessened by the fact that, as held by the Court below, the Making

Available Provision does not impose an additional royalty burden on download service

providers, who are already obliged to pay (and who do pay) for the right to copy works onto their

sites and for the right to permit their customers to copy those works onto their devices.

B. Facts

16. This proceeding arose in the context of the Board’s consideration of SOCAN’s Tariff

22.A for the 2011-2013 period, which targeted online music services, including the iTunes Store

then operated by Apple that offered end-users the ability to download music over the internet.

SOCAN asked the Board to determine the effect of the Making Available Provision, contained in

s. 2.4(1.1) of the Copyright Act on its proposed Tariff 22.A.  The Board issued a Notice stating

that the legal question regarding the effect of the Making Available Provision would be decided

in a separate proceeding in which affected parties would be entitled to participate.

17. At the time, Apple did not require a license from SOCAN in respect of downloads that

10 Music Canada Memorandum, at para. 5(e) and (f). 
11 SOCAN Memorandum, at para. 7; Music Canada Memorandum, at para. 5(b). 
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Apple offered to end-users, because SOCAN only administered rights regarding the 

communication of works to the public.  As noted above, in ESA, this Court held that downloads 

do not constitute communications to the public.12 However, Apple was licensed by, and made 

payments to, other rights holders in respect of its downloading service. 

18. Section 2.4(1.1) – the Making Available Provision – was enacted together with other

amendments to the Copyright Act13 by the Copyright Modernization Act, 14 which was introduced

in the House of Commons on September 29, 2011 and received Royal Assent on June 29, 2012.

The Making Available Provision came into force on November 7, 2012.

19. Notably, the Making Available Provision was added to the “Interpretation” section of the

Copyright Act.  It reads:

For the purposes of this Act, communication of a work or other 
subject-matter to the public by telecommunication includes making 
it available to the public by telecommunication in a way that 
allows a member of the public to have access to it from a place and 
at a time individually chosen by that member of the public.15 

20. Notwithstanding the language of the Making Available Provision and its inclusion in the

Interpretation section of the Copyright Act – both of which clearly indicate that the provision was

intended as a further explanation of the communication right, and notwithstanding this Court’s

recent decisions, including ESA, that downloads do not invoke that right, the Board determined

that s. 2.4(1.1) conferred on SOCAN the right to collect royalties for the mere posting of works

for online transmission, whether by means of streams or downloads.  It did so by assuming that

Parliament intended to create such a stand-alone right.  At the same time, the Board recognized

that the language and context of s. 2.4(1.1) could not bear such an interpretation.  Instead of

being guided by Parliamentary intent as indicated by the language and context of s. 2.4(1.1), the

Board instead concluded that s. 2.4(1.1) was a “deeming provision”, holding as follows:

… subsection 2.4(1.1) of the Act, deems the act of placing a work 

12 ESA, supra note 4, at para. 5.  
13 R.S.C. 1985, c. C-42 [ “Copyright Act”]. 
14 S.C. 2012, c. 20 (assented to June 29, 2012). 
15 Copyright Act, supra note 13, s. 2.4(1.1). 
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or other subject matter on a server of a telecommunications 
network in a way that a request from a member of the public 
triggers the transmission of that work or subject-matter, including 
in the form of a stream or download, whether or not such a request 
ever takes place, to be a communication to the public by 
telecommunication.16 

21. On the same day that it issued the decision that has ultimately given rise to the within 

applications for leave to appeal, the Board issued the Rate Decision, approving tariffs for the 

2011-2013 tariff period, both for SOCAN and for other collective societies.  In that second 

decision, the Board declined to approve a tariff in respect of any “making available” activities, as 

it held that SOCAN had failed to adduce sufficient evidence to establish an appropriate rate for 

the act of making works available.17  SOCAN’s application for judicial review from that decision 

was dismissed by the Federal Court of Appeal,18 and leave to appeal from that dismissal has not 

been sought.   

II. QUESTIONS IN ISSUE 

22. The Applications only raise one issue, namely, whether the proposed appeal raises issues 

of public or national importance warranting the granting of leave by this Court.  

III. ARGUMENT 

A. The Court of Appeal Merely Applied Settled Law to the Issue Before It 

23. The Court of Appeal based its decision upon principles that were enunciated by this 

Court in prior jurisprudence, most notably in ESA and in its companion case, Rogers, as well as 

in CBC.  In those earlier cases, this Court articulated principles regarding: 

(a) the legislative distinction between communication rights and reproduction rights; 

(b) the principle of technological neutrality; and 

 
16 Board Decision, supra note 1, at para. 12 (Music Canada Book of Authorities at Tab 2B). 
17 Rate Decision, supra note 2, at para. 154. 
18 Rate JR, supra note 3. 
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(c) the purpose of the “Making Available” treaty obligation, upon which the 

Applicants allege s. 2.4(1.1) is based. 

24. In the decision below, the Court of Appeal merely applied those principles to the issue 

before it.  The result then followed as a matter of course.  Each principle will be considered in 

turn. 

(i) Distinction between Performance-Based Rights and Reproduction-Based Rights 

25. As explained in ESA, the Copyright Act provides an exhaustive definition of copyright in 

the opening words of s. 3(1), which state that “copyright means” the sole right to do three things: 

the right to produce or reproduce a work; the right to perform a work; and the right to publish an 

unpublished work.  Subsection 3(1) states: 

For the purposes of this Act, copyright, in relation to a work, 
means the sole right to produce or reproduce the work or any 
substantial part thereof in any material form whatever, to perform 
the work or any substantial part thereof in public or, if the work is 
unpublished, to publish the work or any substantial part thereof ...19 

26. Thus, the rights that inhere in copyright are limited to three: the right to reproduce, the 

right to perform in public, and the right to publish.  The Court stated: 

The introductory paragraph defines what constitutes “copyright”. It 
states that copyright “means” the sole right to produce or 
reproduce a work in any material form, to perform a work in 
public, or to publish an unpublished work.  This definition of 
“copyright” is exhaustive, as the term “means” confines its 
scope.20 

27. As further explained in ESA, the list contained in subsections 3(1)(a) through 3(1)(i) does 

not set out additional, free-standing rights.  Rather, the rights listed in those subsections are 

merely illustrations of the three rights that comprise of copyright.  The Court said: 

The paragraph concludes by stating that copyright “includes” 
 

19 Copyright Act, supra note 13.  
20 ESA, supra note 4, at para. 42. 
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several other rights, set out in subsections (a) through (i).  As a 
result, the rights in the introductory paragraph provide the basic 
structure of copyright.  The enumerated rights listed in the 
subsequent subparagraphs are simply illustrative.21 

28. The particular subsection at issue in ESA was s. 3(1)(f), which refers to the right to 

“communicate [a] work to the public by telecommunication”.   The issue before the Court was 

whether “communicate” as used in s. 3(1)(f) captured downloads of copyrighted works.   

29. The Court held that it did not.  The Court based this conclusion on the legislative 

distinction between performance-based rights and reproduction-based rights.  More specifically, 

the right to “communicate [a] work to the public” set out in s. 3(1)(f) was an illustrative example 

of the performance right enumerated in the opening words of s. 3(1).  The Court noted that the 

legislative history supported such an interpretation, holding that the “historical connection 

between communication and performance still exists today.”22 

30. In a stark departure from this holding, the Board reasoned that, by virtue of the Making 

Available Provision, the right to “communicate a work to the public” could also encompass an 

act – the posting of a work online for eventual download – that was not in and of itself 

performative, that was not preparatory to a performance, and indeed that had nothing whatsoever 

to do with performance. 

31. The Court of Appeal quite rightly rejected this interpretation, on the grounds that it 

fundamentally ignores the distinction, confirmed by this Court in ESA, between performance-

based rights and reproduction-based rights in the Act that has existed for over five decades.  As 

observed by the Court of Appeal, there is no reason to believe – and certainly no evidence – that 

Parliament intended such a fundamental change to the basic structure of the Act when it enacted 

the Making Available Provision in s. 2.4(1.1).23 

32. Indeed, an argument similar to that embraced by the Board was advanced before this 

Court in ESA.  In that case, the Court rejected the proposition that the introduction of new terms 

 
21 ESA, supra note 4, at para. 42. 
22 ESA, supra note 4, at para. 27. 
23 FCA Decision, supra note 3, at para. 66 (Music Canada Book of Authorities at Tab 2C).  
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(in that case the term “telecommunication”) could alter the scope of the right to “communicate to 

the public” so as to capture activities that are not performance-based: 

… [T]he term “communicate” in s.3(1)(f), which has historically 
been linked to the right to perform, should not be transformed by 
the use of the word “telecommunication” in a way that would 
capture activities akin to reproduction.  Such transformation would 
result in abandoning the traditional distinction in the Act between 
performance-based rights and rights of reproduction.  There is no 
evidence either in 1988 or in subsequent amendments to the Act 
that Parliament intended such abandonment.24 

33. The same reasoning applies with equal force here.  The Making Available Provision of s.

2.4(1.1) lies entirely within – indeed, it is expressly embedded within – the scope of the right to

“communicate to the public” found in section 3(1)(f).  As the Court of Appeal noted, given

ESA’s holding that the “communicate to the public” right extends only to performance-based

activities, the Making Available Provision can similarly extend only to performance-based

activities:

The Supreme Court’s decision in Entertainment Software 
Association warrants closer examination because on any rational 
analysis it speaks to the authentic meaning of subsection 2.4(1.1) 
and constrains the Board. In Entertainment Software Association, 
the Supreme Court considered whether the word “communicate” in 
para. 3(1)(f) of the Copyright Act captured downloads of 
copyrighted works. The Supreme Court concluded that it did not.  

The Supreme Court came to that conclusion after a careful 
examination of the evolution of the ways in which a work could be 
performed, first in the theatrical sense before a live audience, then 
by radio communication to a remote audience, and then by 
communication to the public by telecommunication in cable 
television and ultimately, the Internet age. It was open to 
Parliament to depart from the Court’s construction of 
“communication to the public by telecommunication” but, as with 
departures from the principle of technological neutrality, clear 
legislative text would be required: Entertainment Software 
Association at para. 9. The implication for the case at bar is 
obvious: only clear legislative text in subsection 2.4(1.1) could 
support the Board’s position. As discussed above, the general 
statements cited by the Board do not amount to Parliamentary 

24 ESA, supra note 4, at para. 39. 
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license to ignore this constraint. But that is what the Board’s 
interpretation did: it broadened communication by 
telecommunication to include the preparatory steps (making 
available) for downloads.25 

34. Thus, the Court of Appeal’s decision flowed directly from an application of the principles 

set down by this Court in ESA regarding the scope of the Act’s communication right. 

(ii) The Principle of Technological Neutrality 

35. In ESA, the Court discussed the interpretive principle of “technological neutrality”.  

Pursuant to that principle, the courts should strive for an interpretation of the Copyright Act that 

does not distinguish between different methods of exercising the same right.  That is, absent a 

clear expression of Parliament’s intention to the contrary, the courts should presume that the 

legislature intended to treat different methods of, e.g., reproducing works, in the same manner.  

As the Court stated in ESA: 

The principle of technological neutrality requires that, absent 
evidence of Parliamentary intent to the contrary, we interpret the 
Copyright Act in a way that avoids imposing an additional layer of 
protections and fees based solely on the method of delivery of the 
work to the end user.26 

36. The Court explained the interpretive principle of technological neutrality as presuming 

that Parliament intended the Act to apply equally as between traditional and more technologically 

advanced forms of the same activity.  Thus, the courts should presume that Parliament intended 

the Act (and any tariffs imposed thereunder) to apply equally to all reproduction of works, 

regardless of the particular technological means used to effect the reproduction: 

The principle of technological neutrality is reflected in s. 3(1) of 
the Act, which describes a right to produce or reproduce a work “in 
any material form whatever”.  In our view, there is no practical 
difference between buying a durable copy of the work in a store, 
and receiving a copy in the mail, or downloading an identical copy 

 
25 FCA Decision, supra note 3, at paras. 65-66 (Music Canada Book of Authorities at Tab 2C). 
26 ESA, supra note 4, at para. 9.  
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using the Internet.27 

37. The Court went on to explain that this principle weighed against an interpretation of the 

Act that would “effectively impose a gratuitous cost for the use of more efficient, Internet-based 

technologies.”28 

38.   The Court has since re-emphasized the importance of this interpretive principle of 

technological neutrality. In its 2015 decision in CBC, the Court stated: 

As Professor Vaver has written, “Copyright law should strive for 
technological neutrality.”  Interpretation and application of the Act 
are both important in seeking this objective.29 

39. In the present case, contrary to the foregoing jurisprudence and as noted by the Court of 

Appeal, the interpretation of s. 2.4(1.1) propounded by the Board would treat reproductions 

effected by download differently from reproductions effected by other, less technologically 

advanced means.  Specifically, the Board’s interpretation would subject such reproductions to an 

additional fee (under the guise of the Making Available Provision in s. 2.4(1.1)) that would not 

be payable in respect of reproductions made, for example, by physically reproducing a work e.g. 

by creating a CD.  By approving an additional royalty for delivery of reproductions of 

copyrighted works over the Internet that does not exist for physical delivery, e.g. in a bricks and 

mortar store, the Board had endorsed a system that punishes users of more technologically-

efficient methods of delivery and disrupts the economic balance between creators’ and users’ 

rights.   

40. The Court of Appeal noted that such an interpretation, which would “impos[e] an 

additional layer of protections and fees based solely on the method of delivery of the work to the 

user,” was contrary to the settled jurisprudence of this Court.30 

41. The Court of Appeal also noted a further reason as to why the Board’s interpretation was 

 
27 ESA, supra note 4, at para. 5. 
28 ESA, supra note 4, at para. 9. 
29 CBC, supra note 6, at para. 68. 
30 FCA Decision, supra note 3, para. 67 (Music Canada Book of Authorities at Tab 2C). 
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inconsistent with the principle of technological neutrality.  In the case of streaming activities, the 

Board’s interpretation would authorize two fees in respect of such an online communication  to 

the public – one fee would be imposed for the preparatory step of making the work available 

online, with a second fee being imposed when the work is actually streamed.  These two steps 

are part of a single communicative activity.   

42. There is no indication that Parliament intended to create two separate rights for a single 

communicative activity.  Such an interpretation is not reflected by the grammatical and ordinary 

sense of the words read harmoniously with the scheme of the Act, or by the jurisprudence.31 

Professor Ficsor, on whose evidence the Board otherwise relied, has written that where a work is 

made available and there is a subsequent transmission, there is only one communication: “the 

entire act thus carried out will be regarded as a communication to the public.”32 

43. As directed by the decision in ESA, the Court of Appeal rejected the Board’s 

interpretation, and held instead that any notional communication that takes place when a work is 

made available online for streaming merges with each subsequent transmission of that same 

work. In other words, even if the Making Available Provision protects the initial preparatory step 

of making a work available, as it may for works subsequently streamed at the request of an end-

user, the copyright owner is not entitled to two royalties for the single transmission. Instead, the 

acts merge together into one compensable activity.  The Court of Appeal stated: 

. . .  [T]here is no basis for the Board’s conclusion that a stream 
does not merge with the making-available which preceded it so as 
to justify payment of two separate fees.  Since there is only one 
right at stake, the only issue is whether the right has been triggered, 
and the only fees payable are those payable for the exercise of the 
right.33 

 
31 ESA, supra note 4, at para. 41. 
32 Mihály Ficsor, The Law of Copyright and the Internet: The 1996 WIPO Treaties, Their 

Interpretation and Implementation (Oxford University Press, 2002), at p. 508 (Music Canada 
Book of Authorities at Tab 4L, at p. 249). 

33 FCA Decision, supra note 3, at para. 97 (Music Canada Book of Authorities at Tab 2C). 
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(iii) The Court of Appeal’s Decision Flows Naturally from the Reasons Given by this 
Court in Rogers Communications v. SOCAN 

44. In Rogers Communications v. SOCAN, this Court considered whether “pull” 

transmissions such as streams, in which the transmission occurs at the initiative and discretion of 

the consumer, constitute “communications to the public” within the meaning of s. 3(1)(f).  An 

argument was advanced before the Court that, because each transmission is initiated by a single 

consumer, acting in isolation, the communication could not be characterized as being directed 

“to the public”.  In rejecting this argument, the Court referred to Article 8 of the WCT, holding 

that the purpose of the Article was to clarify that the “public” (as that term is used in s. 3(1)(f)) 

need not be “together in time and space”.  Rather, so long as the streaming link was available to 

the public, the communication that results when the link is engaged constitutes a communication 

“to the public”.34   

45. Article 8 of the WCT states in its relevant part: 

… authors of literary and artistic works shall enjoy the exclusive 
right of authorizing any communication to the public of their 
works, by wire or wireless means, including the making available 
to the public of their works in such a way that members of the 
public may access these works from a place and at a time 
individually chosen by them.35 

46. In Rogers, the Court quoted with approval from the following scholarly commentary on 

Article 8: 

[Article 8] targets on-demand transmissions (whether by wire or 
wireless means), for it makes clear that the members of the public 
may be separated both in space and time.36 

47. The Court went further and made it clear that Article 8 did not, when viewed from the 

perspective of Canadian law, create any new right.  Rather, it merely resolved an ambiguity 

regarding whether the old communication right was broad enough to encompass on-demand 

streams: 

 
34 Rogers, supra note 5, at para. 52. 
35 WIPO Copyright Treaty, 2186 U.N.T.S. 121. 
36 Rogers, supra note 5, at para. 46. 
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In the end, “the core concept of ‘making available’ … can fairly be 
called neither a reaffirmation nor a novelty, for it resolves an 
ambiguity as to whether the old communication to the public rights 
accommodated or excluded ‘pull technologies’…”37 

48. Thus, as is made clear in Rogers, in order to do justice to Article 8 (upon which the 

Applicants allege that s. 2.4(1.1) is based) it is unnecessary to create a new right that is 

separately protected apart from, or in addition to, the actual transmission of a work.   

49. The WCT does not specify that signatories must implement its protections through any 

particular legal mechanism, such as the type of stand-alone right advocated for by the 

Applicants.  The Board accepted that the WCT specifically adopted an “umbrella solution” that 

afforded member states freedom in implementing its provisions.38 Canada’s domestic legislation 

offers protection for creators of copyrighted works by granting them the rights to authorize 

performances and reproductions of their works, and this protection is consistent with its 

obligations under the WCT.39  In the specific context of the tariffs being considered, therefore, 

there is no question that copyright owners are compensated for both streams and downloads – the 

FCA Decision does not create a “gap” in protection. 

50. To conclude, the decision below flowed naturally and inexorably from an application of 

the principles set down in this Court’s recent copyright jurisprudence, including its decisions in 

ESA, CBC and Rogers: 

(a) first, the Making Available Provision does not authorize a tariff (such as was 

proposed by SOCAN in the form of Tariff 22.A) which would impose a 

communication-based fee for activities that are wholly reproduction-based; 

 
37 Rogers, supra note 5, at para. 48. 
38 Board Decision, supra note 1, at para. 155 (Music Canada Book of Authorities at Tab 2B). 
39 This is supported by the expert opinions, filed by Apple together with other objectors, of Sam 

Ricketson Opinion on article 8 of the WIPO Copyright Treaty, June 14, 2013 [the “Ricketson 

Opinion”] (SOCAN Book of Authorities at Tab E); and Jeremy de Beer, Expert Opinion on 

Canada’s Compliance with the WIPO Copyright Treaty, June 14, 2013 [the “de Beer Opinion”] 

(SOCAN Book of Authorities at Tab D). 
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(b) second, the Making Available Provision does not authorize additional fees that are 

payable only if the particular activity (whether communication-based or 

reproduction-based) is carried out using technologically advanced means; and 

(c) third, in the context of the Copyright Act, Article 8 of the WCT merely clarifies 

that a point-to-point transmission (i.e., a stream) constitutes a “communication to 

the public”. 

51. Given that the Court of Appeal’s decision directly followed from and was entirely 

consistent with this Court’s jurisprudence, the proposed appeal does not raise an issue of public 

or national importance warranting the granting of leave to appeal.  

B. Other Issues Advanced by the Applicants Similarly Do Not Merit the Granting of 
Leave 

52. Perhaps recognizing that the legal issue at the core of the Court of Appeal’s decision does 

not raise any issue of public or national importance, the Applicants seek to cobble together a 

handful of other issues that they argue merit the granting of the leave.  None of their arguments 

stands up to scrutiny. 

(i) The Decision Below Does Not Implicate Concerns About Digital Piracy 

53. The Applicants argue that the decision below would somehow make Canada a haven for 

online piracy.  There is no foundation to this argument.    

54. There is a full host of protections and enforcement rights granted under the Copyright Act 

to copyright holders to ensure recourse against acts of infringement.  For example, the Copyright 

Act includes provisions: 

(a) prohibiting secondary infringement via prejudicial distribution of a work (Section 

27(2)(b) and (d)) and imposing criminal liability for distribution of infringing 

copies of works (Section 42(1)(c)); 
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(b) prohibiting the provision of a service by means of the internet or another digital 

network, primarily for the purpose of infringement (Section 27(2.3));40 

(c) establishing the “notice and notice” regime under which copyright owners can 

require internet service providers to provide notice to infringers (Sections 41.25 

and 41.26); and 

(d) granting to copyright owners the procedural right to bring “John Doe” reverse 

class actions.41  

(ii) The Court of Appeal Did Not “Fail to Decide” the Issue Before It 

55. The Applicants argue that this Court should grant leave to appeal on the basis that the 

Court of Appeal “failed to discharge its duty” to decide the issues before it.42  The Applicants 

based this argument on the fact that the Court of Appeal quashed the Board’s interpretation of s. 

2.4(1.1) as unreasonable, but then declined to provide its own definitive interpretation of the 

provision in question.  The Applicants’ argument is misguided. 

56. First, the Court of Appeal unquestionably decided the one issue that was before it – 

namely, whether the Board’s interpretation of s. 2.4(1.1) could stand.   

57. Second, contrary to the Applicants’ assertion, a court sitting in judicial review of an 

administrative tribunal does not err if it rejects the tribunal’s interpretation of a statutory 

provision, but then declines to provide its own “definitive” interpretation of that same provision.  

Indeed, this Court took precisely that approach in Vavilov.  In that case, the Court quashed a 

decision of the Canadian Registrar of Citizenship, on the basis that the Registrar’s interpretation 

 
40 “It is an infringement of copyright for a person, by means of the Internet or another digital 

network, to provide a service primarily for the purpose of enabling acts of copyright 

infringement if an actual infringement of copyright  occurs by means of the Internet or another 

digital network as a result of the use of that service.”  See also Section 27(2.4) regarding the 

factors to be considered for liability. 
41 See, e.g. Rogers Communications Inc. v. Voltage Pictures, LLC, 2018 SCC 38. 
42 Music Canada Memorandum, at para. 41. 
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of a particular provision of the Citizenship Act was unreasonable.  Of note, having rejected the 

Registrar’s interpretation, the Court did not go on to offer its own interpretation of the legislative 

provision.  Rather, it took pains to emphasize that it was content to leave that question for 

another day, for another decision-maker: 

. . . [W]e would stress that it is not our intention to offer a 
definitive interpretation of s. 3(2)(a) in all respects. . . . But we 
agree with the Court of Appeal that it was not reasonable for the 
Registrar to interpret s. 3(2)(a) as applying to children of 
individuals who have not been granted diplomatic privileges and 
immunities at the time of the children’s birth.43 

58.   Accordingly, far from committing a dereliction of judicial duty that would merit the 

granting of leave to appeal, the Court of Appeal, in this respect as in all other salient aspects of 

its decision, was merely following in the footsteps of this Court.  And, as was the case in 

Vavilov, should a future litigant – before a Court with concurrent jurisdiction to that of the Board 

– advocate in favour of a different interpretation of s. 2.4(1.1), the relevant decision-maker will 

be able to adjudicate the interpretive issue that has arisen in the context of the particular 

proceeding before it – a context which would be entirely missing from the proposed appeal, 

which, as noted above, resembles nothing so much as a private reference.  

(iii) The FCA Decision Does Not Raise an Issue Regarding the Role of International 
Treaties in Interpreting Domestic Legislation 

59. The Applicants try to construct a further issue out of the manner in which the Court of 

Appeal took into account international treaties in construing s. 2.4(1.1).  However, as with the 

Applicants’ other attempts, this one similarly falls short.   

60. The Court of Appeal simply applied well-settled principles that govern an exercise of 

statutory interpretation.  It noted that the “starting point” of the interpretive exercise must be the 

text of the legislation in question,44 with the goal being an elucidation of the “authentic meaning” 

of that text.45  It acknowledged that international law can play a role in interpreting domestic 

 
43 Vavilov, supra note 9, at para. 195. 
44 FCA Decision, supra note 3, at para. 69 (Music Canada Book of Authorities at Tab 2C). 
45 FCA Decision, supra note 3, at para. 78 (Music Canada Book of Authorities at Tab 2C). 
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statutes (for example, if the domestic statute is ambiguous, or as part of the exercise of 

discerning the purpose of the legislation),46 but quite properly rejected the notion that the 

international obligations that are not expressly adopted as part of Canadian domestic law can 

override the clear meaning of the words chosen by Parliament.47   

61.   Ultimately, the Court of Appeal merely applied the guidance provided by this Court in 

Németh v. Canada (Justice),48 stating: 

If, after interpreting the domestic legislation in this way, the Court 
concludes that the legislation is clear and has no patent or latent 
ambiguities, the Court must give it its authentic meaning and apply 
it.49 

62. Therefore, based on the authentic meaning of the Making Available Provision, the Court 

justifiably overturned the Board’s results-based use of a “deeming provision”. 

(iv) The Proposed Appeal Does Not Raise an Issue of Public or National Importance 
– or Indeed, Any Issue – Regarding the Standard of Review 

63. In its final effort to identify an issue of public or national importance, Music Canada 

argues that the proposed appeal raises an issue regarding the appropriate standard of review.  

However, no such issue arises.50  The Court below applied the deferential standard of review – 

that of reasonableness – to the statutory interpretation adopted by the Board.  And, even with that 

deferential standard, the Board’s interpretation was rejected.  The Applicants now appear to 

argue that a less deferential standard – that of correctness – should have been adopted.  Of 

course, a less deferential standard would be of no assistance to the Applicants.  If the Board’s 

decision was rejected based on a reasonableness review, it would be bound to fail based on a 

correctness review.  In short, the Applicants are trying to create a legal issue, where it cannot 

assist them to do so. 

 
46 FCA Decision, supra note 3, at paras. 83-85 (Music Canada Book of Authorities at Tab 2C). 
47 FCA Decision, supra note 3, at para. 70 and 93 (Music Canada Book of Authorities at Tab 
2C). 
48 Németh v. Canada (Justice), 2010 SCC 56. 
49 FCA Decision, supra note 3, at para. 85 (Music Canada Book of Authorities at Tab 2C).   
50 Apple adopts and relies upon the submissions of ESA in respect of this argument. 
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64. For all of the foregoing reasons, it is respectfully submitted that the proposed appeal does 

not raise issues of public or national importance and that leave to appeal should accordingly be 

denied. 

IV. COSTS 

65. Apple requests its costs of these applications for leave to appeal. 

V. ORDERS SOUGHT 

66. Apple respectfully requests that the applications be denied, with costs. 

January 12, 2021  ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

GOODMANS LLP 
Counsel to Apple Inc. and Apple Canada Inc. 
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