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Overview 

1. This leave application arises from two Copyright Board decisions that determined the 

royalties payable for the public performance of musical works by online music services. 

Those two Copyright Board decisions were then subject to a pair of related Federal Court of 

Appeal decisions, which dismissed judicial review. At every level, a pair of companion 

decisions was issued. At every level, the two decisions were inter-related. At every level, it is 

impossible to understand one decision without consulting the other.  

2. This leave application is defined by this crucial fact: while the outcome below arose from a 

pair of decisions, the would-be appellants seek leave for only one of them. And the decision 

they have chosen to seek leave to appeal is not the decision that contains the factual matrix 

and evidence for this proceeding. As further explained below, their tactical decision deprives 

this Court of any concrete factual matrix or practical evidentiary record. It also means the 

appeal is effectively moot. All of these factors weigh heavily against granting leave here. 

3. On June 5th, 2020, the Federal Court of Appeal released two inter-related decisions, 

concerning the same Copyright Board proceeding. The “FCA Making Available Decision”1 

applied copyright law that has been settled since this Court’s 2012 Pentalogy and did so 

within the administrative law framework recently established in Vavilov. The “FCA Rate 

Decision”2 reviewed the factual and economic conclusions of the Copyright Board; it again 

applied Vavilov and deferred to the Board’s appreciation of the technical evidence that had 

been placed before it.  

4. Only the FCA Making Available Decision is subject of this leave application. The leave 

period for the FCA Rate Decision has expired and it is now res judicata. 

5. This Court has been presented with no copyright issue of national importance, nor any 

administrative law issue of national importance. The FCA Making Available Decision 

applied copyright law that has been settled since this Court’s 2012 Pentalogy and did so 

 
1  Entertainment Software Association v SOCAN, 2020 FCA 100, SOCAN Motion Record, Tab 2.D [FCA Making 

Available Decision]. 
2  CMRRA-SODRAC Inc v. Apple Canada, 2020 FCA 101 [FCA Rate Decision]. 
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within the administrative law framework established in Vavilov. Additionally, the failure to 

seek leave to appeal the FCA Rate Decision means that this Court has been deprived of the 

relevant factual foundation for the entire case. As a result, any legal ruling on either 

copyright or administrative law would be made in a factual vacuum. Finally, since the FCA 

Rate Decision is now res judicata, any appeal of the FCA Making Available Decision will be 

moot. Regardless of the outcome, an appeal of the FCA Making Available Decision will have 

no practical effect on the rights of the parties.  

6. Even if the appellants had identified legal issues of national importance, which the 

Respondents submit that they have not, this is clearly not the case in which to decide them. 

The absence of a factual foundation creates a heightened risk of an incorrect or unworkable 

ruling since this Court will issue its legal ruling in a factual vacuum. Indeed, the more 

important the issue, the greater the need to “get it right” by having a complete evidentiary 

record. To the extent that important legal issues have been identified, which in any event is 

not the case, they should be addressed in a proper factual context. 

7. This Court’s mandate is to decide legal issues of national importance that will resolve live 

controversies between the parties. It does not give disembodied legal advice or issue private 

reference opinions. Due to tactical decisions by the Applicants, that is effectively what it is 

being asked to do here. Leave should be denied with costs. 

I. Facts 

8. The Entertainment Software Association (“ESA”) is the United States trade association 

serving companies that publish computer and video games for video game consoles, 

handheld video game devices, personal computers, and the internet.  It represents nearly all 

of the major video game publishers and major video game platform providers in the United 

States.  

9. Similarly, the Entertainment Software Association of Canada (“ESAC”) represents major 

video game console makers, publishers, large and small independent developers as well as 

national distributors across Canada. As the voice of Canada’s entertainment software 

industry, ESAC works on behalf of member-companies to ensure that Canada remains a great 
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place to innovate, create, and publish video games. 

10. ESAC and ESAC participated in the both the Copyright Board proceeding and the Federal 

Court of Appeal hearing that resulted in the FCA Making Available Decision. 

11. The FCA Making Available Decision and FCA Rate Decision are intertwined, with both 

arising out of two related Copyright Board decisions, both of which in turn arose from the 

same tariff proceeding.  

12. At the Copyright Board level, these proceedings began with SOCAN Tariff 22.A for the year 

2011.3 This was a tariff that would set royalties payable to SOCAN by online music services 

operating in Canada.4 SOCAN Tariff 22.A was then consolidated with similar tariffs 

proposed by other collective societies, namely SODRAC and CSI.5 The end result was a joint 

“online music services” tariff proceeding for the years 2011-2013 (the “Board Rate 

Decision” for short). 

13. Due to certain legal positions taken by SOCAN, the Board decided to hold a separate process 

on the effect of the “making available” language that was added to the Copyright Act in late 

2012.6 This will be referred to as the “Board Making Available Decision” for short. 

14. The Board Making Available Decision would determine whether the making available 

language entitled SOCAN to an additional layer of royalties beyond those it was already 

collecting for the public performance of musical works by online music service.7 If the 

answer to that question was “yes”, then the Board Rate Decision would go on to determine 

the quantum of these additional royalties. 

15. Regardless of how the making available question was answered, the Board Rate Decision 

 
3  Online Music Services (CSI: 2011-2013; SOCAN (2011-2013); SODRAC (2010-2013), CB-CDA 2017-086 at 

para 2 [Board Rate Decision].  
4  Ibid. 
5  Ibid at paras 3-7. A fourth collective society, Re:Sound, objected to consolidation and its tariff was dealt with 

separately (see ibid at paras 5-6). 
6  Online Music Services (CSI: 2011-2013; SOCAN (2011-2013); SODRAC (2010-2013) – Making Available Right, 

CB-CDA 2017-085 at paras 1-8 [Board Making Available Decision]. 
7  Board Rate Decision, supra note 3 at paras 15-18, 141-144; Board Making Available Decision, ibid at paras 1-7.  
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would also determine the quantum of public performance royalties that SOCAN is entitled to 

collect for streaming music, as well as the quantum of reproduction royalties that CSI and 

SODRAC would collect for copies of downloaded music. 

16. It is uncontested that under this Court’s celebrated 2012 “copyright Pentalogy”, holders of 

performance rights (like SOCAN) are entitled to collect public performance royalties for 

streams of music and holders of reproduction rights (like CSI/SODRAC) are entitled to 

collect reproduction royalties for downloads.8 The only issue in the Board Making Available 

Decision was whether SOCAN was able to double-dip on downloads by collecting its own 

set of royalties on top of those already collected by CSI and SODRAC for the same activity.  

17. The Board Making Available Decision relied almost exclusively on international law 

arguments to conclude that the addition of “making available” language to the Copyright Act 

allowed SOCAN to charge an additional layer of royalties for downloads.9  

18. The Board Rate Decision was released on the same day as the Board Making Available 

Decision. It applied the Board’s rulings from the Making Available Decision to the facts of 

the online music services industry. The Board Rate Decision began with a comment that it 

was “one of the most challenging undertakings members of this panel have faced,” and raised 

“a complex legal and factual matrix” that had given rise to “seven orders, ten rulings, and 

thirty-eight notices.”10 

19. The Board Rate Decision devoted 143 pages to resolving these complex legal and factual 

issues and the evidentiary record that accompanied them. In contrast to the international law 

issues raised in the Board Making Available Decision, the Board Rate Decision was highly 

factual. It spent dozens of pages reviewing expert and fact evidence and made numerous 

findings of fact, policy, and economics.11 

20. Ultimately, the Board concluded that despite the voluminous evidence presented by both 

 
8  Board Making Available Decision, ibid at para 87. 
9  Board Making Available Decision, ibid at paras 110-112, 129, 137-184, 188-203.  
10  Board Rate Decision, supra note 3 at para 19. 
11  Board Rate Decision, ibid at pages 54-98. 
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sides, it simply was not possible to quantify the value of the so-called “making available 

right” that it had identified in the Board Making Available Decision.12 The result was that no 

royalties were payable to SOCAN for downloads. 

21. The Board Making Available Decision and Board Rate Decision are separate decisions, but 

as the chronology above shows, they are interrelated and inseparable. The two decisions were 

released on the same day, as part of the same file. Both arose from the Board’s tariff 

proceedings that set royalties for the 2011-2013 period in the online music services industry. 

Neither decision on its own provides a complete explanation for the Board’s adjudication. 

Both decisions must be read together in order to understand their history, purpose, and 

practical effects on the rights of copyright owners and users.  

22. Judicial review applications were filed against both the Board Making Available Decision 

and the Board Rate Decision. The Federal Court of Appeal found that the Board Rate 

Decision was reasonable and deferred to the Board’s analysis of the “complex factual 

matrix” that had been placed before it by the parties.13 Conversely, the FCA also found that 

the Board Making Available Decision was unreasonable and quashed that decision. 

However, the Federal Court of Appeal declined to issue a speculative and academic opinion 

on the scope of the making available provision in the FCA Making Available Decision 

because it had simultaneously decided in the FCA Rate Decision that there was insufficient 

evidence to value that use in any event.14 So regardless of how it ruled, no money would 

change hands and no practical result would be achieved. 

23. These two decisions cannot be understood in isolation. The disposition of the FCA Making 

Available Decision depended on the disposition of the FCA Rate Decision and vice versa.  

24. Finally, it is important to note that the Board Rate Decision is neither the first nor the last 

time that the Copyright Board considered the copyright royalties payable by online music 

services.  

 
12  Board Rate Decision, ibid at para 141. 
13  FCA Rate Decision, supra note 2 at paras 3-5, 22, 24, 26-29. 
14  FCA Making Available Decision, supra note 1 at para 103-107; FCA Rate Decision, supra note 2 at paras 3-5, 

22, 24, 26-29. 
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25. The Board had previously set royalties for the online music service industry in an earlier 

2012 ruling.15  

26. There is a pending online music service tariff proceeding before the Board that considers the 

same issues and involves substantially the same parties as the Board proceeding.16 That 

current proceeding has reached the discovery stage at the Board.17 

II. Issues Raised 

27. The only issue is whether the applications raise issues of such national importance that leave 

to appeal the FCA Making Available Decision should be granted. There is no application for 

leave to appeal the FCA Rate Decision and the leave period for that decision has expired.  

III. Argument 

28. The applicants invoke issues of administrative law (section 3.1 below) and copyright (section 

3.2 below) in their leave application. Their case fails to raise an issue of national importance 

in either area of the law. Additionally, this case is effectively moot, since there is no appeal 

from the crucial factual findings upheld in the FCA Rate Decision (section 3.3 below). 

29. Issues of international law are dealt with in the factum of Apple Inc. and Apple Canada Inc. 

In its factum, Apple submits that this Court has already determined that while international 

law can play an important role in the interpretation of domestic statutes, it cannot be allowed 

to displace the ordinary tools of statutory interpretation, nor disregard Parliamentary 

sovereignty when a legislative text is otherwise clear. The ESA agrees with and adopts those 

submissions. 

3.1 No Administrative Law Issue of National Importance 

 
15  SOCAN Tariff 22.A (Internet—Online Music Services) 2007-2010 and CSI Online Music Services Tariff, 2008-

2010 (5 October 2012), online: Copyright Board <cb-cda.gc.ca/decisions/2012/socan-csi-reasons.pdf>. 
16  Ruling of the Board on Objections to Interrogatories in Online Music Services [SOCAN: 2007-2018; Re:Sound: 

2013-2018; CSI: 2014-2018], decision issued 21 August 2019, Board identifier CB-CDA 2019-061. Judicial 

notice may also be taken of the case status available online via official Copyright Board docket records: https://cb-

cda.gc.ca/en/cases-tariffs/ongoing-cases/under-consideration/online-music-services. 
17  Ibid. Note that the Board refers to discovery as the “interrogatory process”, since all discovery takes place via 

written interrogatory requests. 
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30. The would-be appellants ask this Court to recognize new categories of correctness review 

and/or to rule on the continued relevance of certain pre-Vavilov cases. Neither of these 

proposals raises an issue of national importance and instead they merely invite this Court to 

reignite old debates that were finally extinguished by Vavilov. Moreover, neither issue would 

have any impact on the outcome of this case. As the Federal Court of Appeal expressly noted 

below, it was unnecessary to resolve such issues since, under either standard of review, the 

Board’s decision could not stand. Indeed, the court applied the reasonableness standard, since 

that was the standard most favourable to the applicants, but still found the decision 

unreasonable. 

31. First, there is no pressing need, let alone any national importance, to consider Music 

Canada’s proposed correctness exception. This new correctness exception would apply to 

judicial review of any administrative decision involving arguments touching international 

law.18  

32. As Music Canada concedes, this Court expressly declined to decide this issue in the 2015 

B010 case, since the choice among standards of review would not have affected the outcome 

of that case.19 The same situation exists here. Like this Court in B010, the Federal Court of 

Appeal declined to rule on the standard of review in the FCA Making Available Decision. 

And it did so because – like in B010 – the standard of review would not have affected the 

outcome of the case: “It is unnecessary to consider the standard of review in much more 

detail in this case. For the reasons set out below, the decision of the Board cannot stand […] 

[e]ven under the standard of review of reasonableness […].”20 

33. There is thus no lower-court ruling to affirm or overturn on this point and no lower-court 

reasons that could contribute to a legal debate of national importance. The Board’s decision 

being both incorrect and unreasonable, the Federal Court of Appeal refrained from deciding a 

legal issue that was extraneous to the case at bar. This Court is effectively being asked to 

decide the issue as a court of first instance. 

 
18  Music Canada Factum, paras 50-52. 
19  B010 v Canada (Citizenship and Immigration), 2015 SCC 58 at para 26. 
20  FCA Making Available Decision, supra note 1 at para. 
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34. Additionally, this Court has cautioned that recognizing new categories of correctness review 

in the Vavilov framework should not become a recurrent feature of Canadian administrative 

law: 

But our reluctance to pronounce that the list of exceptions to the 

application of a reasonableness standard is closed should not be understood 

as inviting the routine establishment of new categories requiring 

correctness review.21  

35. This Court went on to outline the “exceptional” nature of any new exception and the “strong 

and compelling” basis that must be put forward to support any new category of correctness 

review.22 Music Canada’s factum does not even attempt to show how international law 

arguments meet those requirements. To grant leave in such circumstances would send a 

signal that Vavilov’s core holdings are already being undermined and would encourage a 

proliferation of new exceptions. 

36. In summary, this Court’s 2015 B010 case expressly declined to decide whether a special 

standard of review applied to arguments involving international law. There is no compelling 

reason to revisit the matter here since, just like in B010, the outcome of this case does not 

turn on the standard of review. The optics of granting leave in such circumstances would also 

send the wrong signal about how Vavilov will be applied by this Court. 

37. Second, Music Canada proposes that this Court re-examine a trilogy of copyright cases that 

established the standard of review applicable to the Copyright Board under the then-current 

Dunsmuir framework.23 Once again, this proposal fails to raise an issue of national 

importance. It fails to do so for two main reasons.  

38. The first reason is that the standard of review was simply not relevant to the outcome of this 

case and thus there was no need to engage in an extended consideration of pre-Vavilov cases. 

It was precisely because the standard of review was irrelevant that the Federal Court of 

Appeal declined to decide this issue. Nor did the parties provide any submissions on the pre-

 
21  Canada (Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para 70 [emphasis added]. 
22  Ibid. 
23  Music Canada Factum at para 47-49, citing to CAIP v SOCAN, 2004 SCC 45; Rogers Communications v SOCAN, 

2012 SCC 35 [Rogers]; and CBC v SODRAC 2003 Inc, 2015 SCC 57. 
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Vavilov trilogy, which is being raised for the first time in the context of this leave application. 

As the Federal Court of Appeal noted below: “We do not have the submissions of the parties 

on this point.”24 A question that does not affect the outcome of the case lacks importance 

even between the immediate parties and can hardly rise to national importance thereafter. 

39. The second reason is that the continued relevance of pre-Vavilov case law is already the 

subject of authoritative guidance from this Court that was provided in Vavilov itself.25 As a 

result, the mere question of whether a particular case is consistent with Vavilov cannot be a 

matter of national importance; otherwise this Court will face a decade of appeals asking it to 

rule on all of the leading Dunsmuir-era cases one-by-one. 

40. That conclusion is particularly apposite here, since this Court would be reviewing the 

applicability of pre-Vavilov cases when the lower court expressly found that they were 

irrelevant to the outcome of the proceedings. Granting leave here would send the wrong 

signal to lower courts about whether Vavilov truly opened a new chapter in Canadian 

administrative law. 

41. In Vavilov, this Court stressed that judicial review must be simplified and clarified. Vavilov 

will not achieve its purpose if parties can continually manufacture issues of national 

importance by suggesting novel exceptions to reasonableness review or by invoking pre-

Vavilov jurisprudence.  

42. No issue of national importance arises in the field of administrative law in this appeal. Nor is 

there even an administrative law issue that will meaningfully affect the outcome of this case. 

The Copyright Board’s decision was neither correct nor reasonable, so the applicable 

standard of review would not have changed the outcome. 

43. As multiple panels of this Court have noted, it is time to “get the parties away from arguing 

about the tests and back to arguing about the substantive merits of their case.”26 Music 

 
24  FCA Making Available Decision, supra note 1 at para 20. 
25  Vavilov, supra note 21 at paras 143-145.  
26  Vavilov, supra note 21 at para 22, quoting Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ 

Association, 2011 SCC 61 at para 36, in turn citing Dunsmuir v. New Brunswick, 2008 SCC 9 at para 145, per 

Binnie J. 
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Canada’s arguments about the test fail to raise issues of national importance and instead 

distract from the substantive merits of the case. And, as the following section demonstrates, 

the substantive copyright merits of this case do not contain any issue of national importance 

either. 

3.2 No Copyright Issue of National Importance 

44. Music Canada and SOCAN raise a variety of copyright issues related to the making available 

provision and to the status of this Court’s rulings in ESA and Rogers. These issues, however, 

have already been addressed in this Court’s ESA and Rogers decisions and do not put Canada 

offside any of its international obligations. Further Parliament had an opportunity to amend 

the relevant sections of the Copyright Act in its review in 2019 and numerous other times in 

the past eight years and did not do so. Music Canada and SOCAN have not raised an issue of 

national importance. 

45. In ESA, this Court was faced with fundamental questions about how the rights of 

reproduction and public performance should be applied in an internet context. Specifically, 

this Court was asked to decide whether a download was a reproduction, a public 

performance, or both. There, this Court held that a transmission of a musical work cannot be 

both an act of reproduction and an act of public performance. It found that online streaming 

and downloads were, respectively, public performances and reproductions.27 Because streams 

and downloads each involved only one right in the copyright bundle, each activity attracted 

only one payment of royalties.28   

46. In particular, because downloads were not public performances, SOCAN could not collect 

royalties for downloads.29 ESA specifically rejected SOCAN’s argument that copyright 

owners should be allowed to charge two royalties for downloads.30 This Court warned 

against any interpretation that, like SOCAN’s position, would result in “imposing an 

additional layer of protections and fees based solely on the method of delivery of the work to 

 
27  ESA v SOCAN, 2012 SCC 34 at paras 4-5. 
28  ESA, ibid at paras 12, 32-41, especially para 41. 
29  Although of course SOCAN remained free to collect royalties for streaming of music. 
30  ESA, ibid. 
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the end user.  To do otherwise would effectively impose a gratuitous cost for the use of more 

efficient, Internet-based technologies.”31 ESA made clear that both technological neutrality 

and the user-creator balance would be harmed by charging multiple royalties for a single 

activity.32  

47. Rogers explicitly reaffirmed this holding: “In ESA, a majority of this Court determined that 

musical works are not “communicated” by telecommunication when they 

are downloaded.  This conclusion affects this appeal.  The question of whether the online 

music services engage the exclusive right to “communicate . . . to the public by 

telecommunication” by offering downloads to members of the public has now become 

moot.”33 

48. This Court’s ESA-Rogers framework established clear and workable distinctions between the 

different rights that make up the copyright bundle. Those distinctions have translated into 

clear and workable Copyright Board tariffs, without legal uncertainty. Since ESA, this system 

has functioned well and to the advantage of both users and copyright owners.  

49. In applying copyright law that has been settled since the 2012 Pentalogy, the Federal Court 

of Appeal found that this Court’s ESA decision governed the outcome of this case. That is an 

uncontroversial and straightforward legal conclusion. It raises no question of national 

importance in doing so. Courts around the country have been applying ESA for eight years, 

as have multiple copyright decisions by this Court.34 

50. The 2012 amendments to the Copyright Act do not alter this point. SOCAN and Music 

Canada are mistaken when they present these amendments as introducing a freestanding 

“making available right.” This Court considered and rejected that interpretation in the 2012 

Rogers decision, which followed and applied ESA in the context of defining the scope of 

 
31  ESA, ibid at para 9 [italics in the original]. 
32  ESA, ibid at paras 9-11. 
33  Rogers, supra note 23 at para 2 [italics in the original]. 
34  See e.g. CBC v SODRAC 2003 Inc, supra note 23 at paras 5, 47, 62-63, 66-78 (“The issue in ESA (and Rogers) 

was whether the telecommunication right was engaged” at 78); Cinar Corp v Robinson, 2013 SCC 73 at para 23; 

Keatley Surveying v Teranet, 2019 SCC 43 at para 87. 
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performance rights involving point-to-point telecommunications.35  

51. In so doing, Rogers expressly considered the “making available” language of the WIPO 

Copyright Treaty.36 This Court is Rogers confirmed that “making available” language used in 

the WCT was merely a clarification that the telecommunication right was triggered by both 

“push” and “pull” communications: 

[48] In the end, “[t]he core concept of ‘making available’ . . . can fairly be 

called neither a reaffirmation nor a novelty, for it resolves an ambiguity as 

to whether the old communication to the public rights accommodated or 

excluded ‘pull technologies’” (J. C. Ginsburg, “The (new?) right of 

making available to the public”, in D. Vaver and L. Bently, 

eds., Intellectual Property in the New Millennium: Essays in Honour of 

William R. Cornish (2004), 234, at p. 246).37 

52. The Rogers decision specifically noted that its interpretation of the public performance rights 

under section 3(1)(f) of the Copyright Act “is not out of step with Art. 8 of the WCT and 

international thinking on the issue.”38 This Court’s ESA judgment also extensively considered 

whether the Court’s ruling was consistent with Canada’s international treaty obligations.39 

53. Indeed, this Court’s ruling on “making available” language in Rogers mirrored its earlier 

comments in ESA that amendments to the Copyright Act often function to clarify existing 

rights, rather than create new ones.40 

54. Thanks to ESA-Rogers, it has been clear since 2012 that the concept of “making available” is 

not an additional right, as SOCAN and Music Canada argue. Rather, it clarifies the scope of 

the communication by telecommunication right that has been a part of the Copyright Act 

since 1988 and is itself an example of the public performance right.41 In arriving at this 

conclusion, Rogers expressly considered the WIPO Copyright Treaty and disposed of the 

 
35  Rogers, supra note 23 at paras 20-40. 
36  Ibid at paras 44-49. 
37  Ibid at para 48. 
38  Ibid at para 49. 
39  ESA, supra note 27 at paras 13-14, 16-17, 20-21, 24. 
40  ESA, ibid at paras 25-27. 
41  Rogers, supra note 23 at paras 44-49; ESA, ibid at paras 22-27, 39. 
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very issue that Music Canada and SOCAN attempt to put before this Court today. 

55. The 2012 amendments of the Copyright Act did not overrule ESA and Rogers, nor could they 

have been intended to do so. As SOCAN and Music Canada both admit, the chronology of 

their adoption does not permit this possibility. Instead, as this Court held in Rogers, the 

making available language of the 2012 amendments was meant to clarify the scope of the 

communication by telecommunication right. This is merely a legislative restatement of the 

same conclusion that this Court arrived at in Rogers. 

56. In any event, the Rogers and ESA precedents are now almost a decade old and Parliament has 

had many opportunities to consider whether they should be overruled by legislation. It has 

repeatedly chosen not to do so. 

57. These opportunities included – most recently and most importantly – the five-year statutory 

review of the Copyright Act. 

58. That review concluded in 2019, some seven years after ESA and Rogers were handed down. 

The statutory review involved submissions from roughly 250 representatives of the copyright 

community, including SOCAN and Music Canada.42 The report specifically noted this 

Court’s Pentalogy rulings, including ESA.43  Parliament issued a report of 182 pages, 

containing 22 separate recommendations. None of these recommendations dealt with 

overruling ESA or Rogers, nor with redefining the scope of the “making available provision.” 

Nor is there any suggestion that Canada’s copyright law is out of step with international 

norms.44 The would-be appellants’ suggestion to the contrary is simply inaccurate. 

59. If Parliament thought that ESA and Rogers were incompatible with Canada’s treaty 

obligations or its own legislative intent, it would have recommended changes to the 

Copyright Act. No changes have been recommended, let alone made, in this area, 

 
42  Report of the Standing Committee on Industry, Science and Technology, Dan Ruimy, Chair, Statutory Review of 

the Copyright Act (Industry Canada, 2019) at Appendix A. For the participation of SOCAN and Music Canada, 

see pages 132-133, 147-148. 
43  Ibid at page 13. 
44  The only international copyright treaty referenced in the report is the Marrakesh Treaty regarding copyright 

exceptions to benefit persons with perceptual disabilities (ibid, at pages 13, 87). 
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notwithstanding SOCAN and Music Canada’s participation in the 2019 statutory review.  

60. Another opportunity occurred in 2018, when Parliament amended several provisions of the 

Copyright Act that affect SOCAN and the Copyright Board.45 Once again, there was no 

amendment to the making available provision, nor any attempt to reverse this Court’s 

decisions in ESA and Rogers. 

61. In 2020, the Copyright Act was again amended as part of the Canada–United States–Mexico 

Agreement.46 Yet again, there was no amendment to change the scope of the making 

available provision, let alone any amendment to reverse ESA or Rogers. 

62. Nor does this case raise any question of national importance regarding technological 

neutrality. The Board had sought the parties’ input on how to apply the principle of 

technological neutrality following this Court’s 2015 CBC v SODRAC decision.47 The parties 

unanimously declined to provide any additional submissions.48 In a joint statement filed on 

behalf of both users and SOCAN, all of the parties wrote that: 

The Parties do not wish to make further submissions, nor do they wish to 

add to the evidentiary record. The Parties submit that the Board should 

issue a decision in the Tariff Proceeding without further evidence or 

argument to address the impact of CBC v. SODRAC.49 

63. As a result of this joint decision by all of the parties, this file contains neither evidence nor 

argument addressing the principle of technological neutrality as expressed in CBC v 

SODRAC. It is not now open to SOCAN and Music Canada to claim otherwise before this 

Court. 

64. Finally, all references to piracy in the leave applications are a red herring and completely 

irrelevant to the two Board decisions. This case does not, and cannot, involve piracy and the 

Copyright Board is not a forum that has any role in the fight against internet pirates.  

 
45  Budget Implementation Act, 2018 (No 2), SC 2018, c 27, ss 280-302. 
46  Canada–United States–Mexico Agreement Implementation Act, SC 2020, c 1, ss 23-34. 
47  Board Rate Decision, supra note 3 at para 13. 
48  Ibid. 
49  Ibid.  
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65. SOCAN and Music Canada are wrong to present the “making available provision” as if it 

were the main or only tool used to combat internet piracy in Canada. The Copyright Act 

contains a wide range of provisions that are relevant to preventing piracy and that were 

specifically adapted for this task: secondary infringement via prejudicial distribution of a 

work,50 infringement via the provision of a service adapted for infringement,51 infringement 

via circumvention of a technological protection measure,52 and the “notice-and-notice” 

regime.53 Additional non-statutory tools are available via Norwich orders,54 search engine de-

indexing orders,55 site-blocking orders,56 and “john doe” reverse class actions.57 These are 

the main anti-piracy tools in the realm of copyright. Several of these anti-piracy tools have 

been the subject of recent and authoritative decisions of this Court.58   

66. Moreover, none of the other anti-piracy provisions of the Copyright Act were ever placed 

before the Copyright Board or the Federal Court of Appeal in the proceeding below by 

SOCAN, Music Canada, or any other party for that matter. SOCAN/Music Canada’s failure 

to do so is explained by the simple fact that this case has never been about piracy. 

67. None of the parties here are accused of piracy, nor is the Copyright Board a forum that has 

any impact on pirates. The Copyright Board sets royalties that are paid by willing licensees. 

And as this Court has pointed out, a voluntary licensee is the opposite of an infringer or 

pirate.59 The Copyright Board has no jurisdiction over copyright infringement proceedings or 

internet pirates. 

68. All references to internet pirates have appeared for the first time in this leave application and 

 
50  Copyright Act, RSC 1985, c C-42, s 27(2)(b)-(d). 
51  Copyright Act, ibid, s 27(3)-(4). 
52  Copyright Act, ibid, s 41.1. 
53  Copyright Act, ibid, s 41.25-41.27. See generally Rogers Communications v Voltage Pictures, 2018 SCC 38. 
54  Voltage Pictures, ibid at paras 18-19. 
55  Google v Equustek Solutions, 2017 SCC 34. 
56  Bell Media v GoldTV.Biz, 2019 FC 1432. 
57  Voltage Pictures, supra note 53 at para 5. 
58  Voltage Pictures, ibid (notice-and-notice regime, Norwich orders, reverse class actions); Equustek, supra note 55 

(search engine de-indexing orders). 
59  CBC v SODRAC, supra note 23 at paras 104-108, 111. 
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are a misguided attempt to find an issue of national importance where there is none. 

69. In sum, SOCAN and Music Canada simply cannot point to any copyright issue of national 

importance. The Federal Court of Appeal applied this Court’s ESA and Rogers decisions and 

made no new law in doing so. Nor did the FCA Making Available Decision put Canada 

offside any of its international obligations. Rogers already considered and accounted for the 

addition of “making available” language to the Copyright Act. And, if Parliament felt that 

ESA or Rogers erred in their interpretation of the Act, it would have said so, either by 

amendment or at least as part of the 2019 review of the Copyright Act. Parliament chose not 

to do so.  

70. Parliament made this choice because this Court got it right in 2012. There is simply no issue 

of national importance here. 

3.3 Lack of Factual Context and Mootness 

71. This leave application concerns only the FCA Making Available Decision of the Federal 

Court of Appeal. Yet as noted above, the Copyright Board proceeding below led to the 

issuance of two separate appellate judgments by the Federal Court of Appeal. The FCA 

Making Available Decision dealt with liability to pay copyright royalties to SOCAN, while 

the FCA Rate Decision dealt with the quantum of royalties.  

72. Both Decisions had to be resolved in SOCAN’s favour in order for them to have a practical 

effect on the legal rights of any copyright user or SOCAN. If users were not liable to pay 

royalties, or if SOCAN had failed to adequately quantify the royalty rate, then no enforceable 

royalty would issue regardless of how the other question was answered.   

73. SOCAN and Music Canada have chosen not to seek leave to appeal the FCA Rate Decision. 

As a result, the FCA Rate Decision is now res judicata and its conclusions can no longer be 

contested by SOCAN or Music Canada, in this Court or otherwise.60 SOCAN’s alleged 

“evidence” as to the value of the making available right was rejected by the Board in favour 

 
60   See by analogy Schachter v Canada, [1992] 2 SCR 679 at page 695, lines a-f (appellants conceded Charter 

violation and appealed only remedies, such that finding of a Charter breach was not contestable in this Court; this 

Court expressing frustration that this tactical decision deprived it of the relevant factual record). 
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of other, more persuasive, evidence.61 That evidence showed that there was simply no 

reliable or coherent manner to value the act of making a file available for download 

separately from the value of the download itself. The FCA Rate Decision found that the 

Board’s decision to decline to certify a royalty rate in the face of this evidence was 

reasonable. That factual decision has not been appealed. It is now res judicata that SOCAN 

failed to present evidence sufficient to value the royalties payable under the so-called making 

available right. 

74. Mootness is assessed from the appellant’s perspective,62 here SOCAN, as royalty-seeking 

organizations. No royalty obligations will be created or destroyed by this Court’s ruling, nor 

will any royalty rate be adjusted up or down. This case became moot when the FCA Rate 

Decision became res judicata. 

75. As a result, even if the SOCAN and Music Canada were to succeed in this appeal, their 

victory would be a pyrrhic one and would not practically affect the legal rights of any party. 

Even if there is a freestanding “making available” right, the Copyright Board found that it 

had no independent economic value and the Federal Court of Appeal agreed with that finding 

when it issued the FCA Rate Decision. That decision is now final.  

76. This Court has a longstanding policy against hearing moot appeals.63 None of the exceptions 

to hearing a moot appeal apply here,64 nor have SOCAN or Music Canada even attempted to 

bring themselves within one of those exceptions. Mootness of the underlying legal dispute 

weighs strongly against granting leave.65 

77. The failure to seek leave regarding the FCA Rate Decision means that this case is not only 

moot but has also been deprived of the most relevant factual context. 

 
61  Rate Decision, supra note 2 at paras 9-13, 22-26. 
62  M v H, [1999] 2 SCR 3 at para 43, quoting Forget v Quebec (AG), [1988] 2 SCR 90, at page 97. 
63  Borowski v Canada (AG), [1989] 1 SCR 342 at pages 353 and following; Doucet-Boudreau v Nova Scotia 

(Education), 2003 SCC 62 at para 17. 
64  Borowski, ibid at pages 358-363. 
65  See e.g. MacMillan Bloedel v Russow, 1994 CanLII 2633 at para 5 (BCCA); Holmberg v McMullen, 2019 BCCA 

475 at para 14-15; Resurgence Asset Management LLC v Canadian Airlines, 2000 ABCA 238 at paras 20, 37, 57; 

Cheeseman v Coles, 2017 NLCA 19 at para 33; Hartling v Nova Scotia (AG), 2009 NSCA 130 at paras 135, 138-

140; Ontario Teachers’ Pension Plan Board v BCE inc, 2012 QCCA 1738 at para 20. 
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78. That is because the FCA Making Available Decision was a standalone ruling on the nature of 

the making available provision. The FCA Rate Decision applied that ruling to a specific 

factual context, namely the royalties payable by online music services. Only the FCA Rate 

Decision contains a concrete application of copyright rules to the specific facts of a real-life 

industry.  

79. The FCA Making Available Decision in isolation has no factual matrix to support 

adjudication by this Court. By contrast, the Copyright Board noted that the Board Rate 

Decision included a “complex […] factual matrix” that was “one of the most challenging 

undertakings members of this panel have faced.”66 The strategic decision not to seek leave 

from that decision deprives this Court access to that rich and complex factual matrix. 

80. The strategic decision to seek leave to appeal only for the FCA Making Available Decision 

means that this Court is deprived of any concrete factual context, as well as the entire 

evidentiary record compiled during the FCA Rate Decision. Once again, this weighs strongly 

against leave since this Court has made clear that important legal issues should not be 

determined in a factual vacuum.67 Deciding on already-abstract copyright issues without a 

factual context risks arriving at the wrong decision. The worst possible “test case” is a test 

case without any facts. Yet that is the file that SOCAN and Music Canada have chosen to 

place before this Court today.  

81. As Justice Binnie noted in R v Smith, the judiciary is “sensitive to the constitutional 

limitations on the role of the courts whose function, apart from references authorized by 

statute, is to decide concrete disputes and not to pronounce generally on questions of law in 

the absence of a ‘live controversy’ presented for resolution.”68 Here, the would-be appellants 

invite this Court to engage an unauthorized private reference and to issue judgment in the 

absence of not only of a live controversy but also of any concrete factual matrix. This Court 

should decline that invitation. If the making available right is as important as SOCAN and 

 
66  Board Rate Decision, supra note 3 at para 19. 
67  This point is most frequently made in a constitutional context (MacKay v Manitoba, [1989] 2 SCR 357 at pages 

361-362; Schacter, supra note 60), but it applies more broadly. See e.g. Green v Law Society of Manitoba, 2017 

SCC 20 at para 57 (procedural fairness in administrative proceedings); R v Audet, [1996] 2 SCR 171 at para 37 

(definition of an abstract phrase found in the Criminal Code). 
68  R v Smith, 2004 SCC 14 at para 37. 
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Music Canada claim, then this Court will not need to wait long for a proper test case to 

arrive. 

IV. Order Sought 

82. The application for leave to appeal should be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 13th day of January, 2021 

 

   

  Gerald Kerr-Wilson  

FASKEN MARTINEAU DUMOULIN LLP  

Counsel for the Respondents, 

Entertainment Software Association and Entertainment 

Software Association of Canada  
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