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I – OVERVIEW  

 

1. Both interveners, the CGPA1 and the Coalition,2 represent groups of companies that by 

their own acknowledgment are frequent defendants in patent litigation. Not surprisingly, they ask 

this court to adopt an approach to an accounting of the defendant’s profits that would significantly 

undermine the remedy. Parroting Nova, both incorrectly suggest that their proposed approach is 

consistent with this Court’s decision in Schmeiser and is supported by subsequent jurisprudence 

from the FCA. However, like Nova, neither intervener can actually point to any authority 

supporting their position. Rather, they instead rely on a tortured and incorrect interpretation of 

Schmeiser 3  that has never been applied or accepted in any decision – including the FCA 

jurisprudence on which they rely. Their approach undermines the very purpose of the accounting 

of profits remedy and should not be adopted. 

2. Both interveners also argue new issues that are not in dispute in this appeal, contrary to the 

terms of the order allowing their intervention.4 The Coalition makes submissions on fixed cost 

deductions, which is not an issue on which Nova has appealed. The CGPA asks this court to opine 

on procedural issues regarding elections between profits and damages, and in favour of a new 

standard of proof for hypotheticals – again none of which is before this Court.  

II – ARGUMENT 

A. The Interveners’ Novel Approach 

3. The interveners insist on a much broader consideration of non-infringing alternatives than 

existing case law supports, such that any hypothetical profits earned from any hypothetical non-

infringing activity that an infringer says it could have engaged in must be taken into account in the 

determination of an infringer’s profits, irrespective of how disconnected that activity (e.g., 

 
1 Canadian Generic Pharmaceutical Association. 
2 Bell Canada, Rogers Communications Canada Inc., TELUS Communications Inc., and 

Vidéotron ltée (collectively, the “Coalition”). 
3 Monsanto Canada Inc v Schmeiser, 2004 SCC 34. 
4 Order dated October 21, 2021, SCC File No. 39439. 

https://canlii.ca/t/1h3pt
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investing in Apple or Amazon) may be from the patented invention and the relevant customers or 

competitive market. 

4. In particular: 

(a) the CGPA’s position is that: “apart from applying an appropriate burden of proof, 

there should be no restrictions on the hypothetical non-infringing behaviour of an 

infringer in the but-for world,” and that, so long as the infringer was capable of earning 

the infringing profits by some other non-infringing activity, then there is no need to 

account for them;5 and 

(b) the Coalition’s position is that: the non-infringing option need not be restricted to true 

market substitutes for the patented invention and the hypothetical world must account 

for how the defendant would have acted in pursuing its interest in making as much 

money as possible, by pursuing the “next best method legitimately open to it.”6 

B. Problems with the Interveners’ Approach 

5. The interveners’ position is wrong in law, logically unsupportable, and should be rejected. 

It: (i) is based on a mischaracterization of Schmeiser and is unsupported by any case law, and 

indeed is directly contrary to the prior FCA jurisprudence on which they specifically rely; (ii) is 

inconsistent with the purpose of the differential profits approach to isolate the value of the 

invention; (iii) disregards the underlying policy rationales of the accounting of profits remedy; and 

(iv) is based on irrelevant and inappropriate considerations.     

(i) The interveners’ approach is based on a mischaracterization of Schmeiser and is 

unsupported by any case law 

6. Both interveners mischaracterize Schmeiser in support of an approach that would 

significantly undermine the accounting of profits remedy. Seeking to insulate their members from 

the consequences of possible patent infringement, they argue that infringers should be permitted 

to deduct from their actual infringing profits any hypothetical profits that they could have earned 

from any non-infringing activity or investment, even if it has no connection to the patented 

 
5 Factum of the CGPA ⁋7. 
6 Factum of the Coalition ⁋26. 
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invention. 7  Repeating Nova’s argument, they assert that this is the proper interpretation of 

Schmeiser, but can cite no case law in this or any other jurisdiction in support. Schmeiser, and the 

cases applying Schmeiser, only allow the use of differential profits based on proven non-infringing 

alternatives (“NIAs”) – true market substitutes for the patented invention – not the deduction of 

any opportunity costs entirely unrelated to the invention.8 

7. More specifically, as set out in Dow’s responding factum in the main appeal, in Schmeiser, 

this Court confirmed that the value-based differential profits approach is the preferred means of 

calculating an accounting of profits.9 Under this approach, provided there is a suitable NIA that 

customers or users would accept as a substitute for the invention, the profits from the 

infringement should be compared to the profits from that NIA.10  

8. This approach ensures that an appropriate comparable product is selected to isolate the 

value contributed to the infringing products by the patented invention.11 It also upholds the goals 

of the accounting remedy under the Patent Act of vindicating the patentee’s right of exclusivity 

and deterring infringement by stripping from the infringer the profits causally attributable to the 

infringement.12  

9. Since Schmeiser, the differential profits approach has been consistently applied in both 

damages and accounting of profits cases, when there is a “true substitute and thus a real alternative” 

to the patented invention.13 Indeed, each of the damages and profits cases cited by the Coalition 

and the CGPA are unanimous on this point.14 In Perindopril 2, for example, an accounting of 

 
7 Factum of the CGPA ⁋7, 24. 
8 See, for example: Apotex Inc v Merck & Co, 2015 FCA 171 ⁋73, leave to appeal to SCC 

refused, 36655 (14 April 2016); Apotex Inc v Eli Lilly and Company, 2018 FCA 217 ⁋54, leave 

to appeal to SCC refused, 38485 (23 May 2019); Apotex Inc v ADIR, 2020 FCA 60 ⁋48, leave to 

appeal to SCC refused, 39172 (24 September 2020); Monsanto Canada Inc v Rivett, 2009 FC 

317 ⁋56, aff’d 2010 FCA 207. 
9 Monsanto Canada Inc v Schmeiser, 2004 SCC 34 ⁋102. 
10 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ⁋73, 97.  
11 Monsanto Canada Inc v Schmeiser, 2004 SCC 34 ⁋102. 
12 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ⁋106.  
13 See, for example: Apotex Inc v Merck & Co, 2015 FCA 171 ⁋73, leave to appeal to SCC 

refused, 36655 (14 April 2016). 
14 Apotex v Merck, 2015 FCA 171 ¶73, leave to appeal to SCC refused, 36655 (14 April 2016); 

Apotex v Adir, 2017 FCA 23 ¶41-42; Apotex v Eli Lilly, 2018 FCA 217 ¶51, 54, leave to appeal 

 

https://www.canlii.org/en/ca/fca/doc/2015/2015fca171/2015fca171.html?autocompleteStr=2015%20FCA%20171%20&autocompletePos=1
https://canlii.ca/t/gphkr
https://www.canlii.org/en/ca/fca/doc/2018/2018fca217/2018fca217.html?autocompleteStr=2018%20FCA%20217%20&autocompletePos=1
https://canlii.ca/t/j0f1s
https://www.canlii.org/en/ca/fca/doc/2020/2020fca60/2020fca60.html?autocompleteStr=2020%20FCA%2060%20&autocompletePos=1
https://canlii.ca/t/j9rt1
https://canlii.ca/t/233lt
https://canlii.ca/t/233lt
https://canlii.ca/t/2cs3s
https://canlii.ca/t/1h3pt
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://canlii.ca/t/1h3pt
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://www.canlii.org/en/ca/fca/doc/2015/2015fca171/2015fca171.html?autocompleteStr=2015%20FCA%20171%20&autocompletePos=1
https://canlii.ca/t/gphkr
https://www.canlii.org/en/ca/fca/doc/2015/2015fca171/2015fca171.html?autocompleteStr=2015%20FCA%20171%20&autocompletePos=1
https://canlii.ca/t/gphkr
https://www.canlii.org/en/ca/fca/doc/2017/2017fca23/2017fca23.html
https://www.canlii.org/en/ca/fca/doc/2018/2018fca217/2018fca217.html?autocompleteStr=2018%20FCA%20217%20&autocompletePos=1
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profits case cited by both interveners in support of their submissions, the FCA notes that the first 

issue to be considered when determining the availability of the NIA defence is whether “…the 

alleged non-infringing alternative [is] a true substitute and thus a real alternative.”15  

10. Similarly, in Cefaclor (a damages case), cited again by both interveners in support of their 

submissions, the FCA notes:  

[54] ... [T[he very first issue to be considered by any court when determining whether 

an NIA defence is available: “Is the alleged NIA a true alternative to the invention 

at issue?” … this is a very important question that usually turns on whether the product 

at issue would be considered a true substitute by the consumer. 16  

11. Thus, the FCA in both Perindopril 2 and Cefaclor applied the NIA as the FCA explained 

below in this case. In the Cefaclor case for example, Apotex (a member of CGPA) argued that it 

would have used a non-infringing process to make the exact same product as that covered by the 

patent and sold to the exact same customers. All of the cases cited by the intervenors are to the 

same effect. 

12. Although the courts have often used different terminology to identify the suitable 

comparable in the differential profits approach, including, for example, “non-infringing option” 

and “non-infringing alternative”, the meaning is the same. As noted in Rivett, the “non-infringing 

option” referred to in Schmeiser is not simply anything that “one would have done had one 

complied with the law”;17 rather, it must be a true substitute for the patented invention.18 Yet, the  

intervenors proposition would permit an adjudicated infringer to identify any business venture or 

investment opportunity that would have – in hindsight – generated profits sufficient to offset 

 

to SCC refused, 38485 (23 May 2019); Apotex v Adir, 2020 FCA 60 ¶46-48, leave to appeal to 

SCC refused, 39172 (24 September 2020). 
15 Apotex v Adir, 2020 FCA 60 ¶48, leave to appeal to SCC refused, 39172 (24 September 2020). 
16 Apotex Inc v Eli Lilly and Company, 2018 FCA 217 ¶54 [emphasis added], leave to appeal to 

SCC refused, 38485 (23 May 2019). 
17 Monsanto Canada Inc v Rivett, 2009 FC 317 ¶56, aff’d 2010 FCA 207. 
18 See also: Human Care Canada Inc v Evolution Technologies Inc, 2018 FC 1302 ¶451, 453-

462, rev’d 2019 FCA 209. The Federal Court rejected the proposition that a “non-infringing 

option” is something different or broader than a “non-infringing alternative.” On appeal to the 

FCA, the FC’s findings on infringement were overturned so remedies were not addressed. 

https://canlii.ca/t/j0f1s
https://www.canlii.org/en/ca/fca/doc/2020/2020fca60/2020fca60.html?autocompleteStr=2020%20FCA%2060%20&autocompletePos=1
https://canlii.ca/t/j9rt1
https://www.canlii.org/en/ca/fca/doc/2020/2020fca60/2020fca60.html?autocompleteStr=2020%20FCA%2060%20&autocompletePos=1
https://canlii.ca/t/j9rt1
https://www.canlii.org/en/ca/fca/doc/2018/2018fca217/2018fca217.html?autocompleteStr=2018%20FCA%20217%20&autocompletePos=1
https://canlii.ca/t/j0f1s
https://canlii.ca/t/233lt
https://canlii.ca/t/2cs3s
https://canlii.ca/t/hwx6n
https://canlii.ca/t/j1lwq


-5- 

 

infringing profits. Such an approach would not only effectively eviscerate that profits remedy, it 

would erroneously have no bearing on the value of the invention. 

13. While the interveners criticize the FCA decision below as a “regression” or a “departure” 

from Schmeiser,19 the FCA interpreted NIAs in a manner that is entirely consistent with Schmeiser, 

as well as the other prior accounting and damages cases from the FCA. As with the earlier 

jurisprudence, the FCA below confirmed that in cases where there is a NIA that the infringer’s 

customers would have considered an acceptable substitute for the invention, the profits attributable 

to the invention can be isolated by comparing the profits from the infringement with the profits 

from that NIA.20 In this case, however, Nova admitted there was no such NIA.21 As a result, Nova 

agreed in both the FC and FCA that a “differential profits” approach pursuant to Schmeiser was 

not available on the facts.22 

(ii) The interveners’ approach does not isolate the value of the invention pursuant to 

Schmeiser 

14. The interveners discount the very purpose of the differential profits approach, which, as 

stated in Schmeiser, is intended to quantify the “value contributed to the defendant’s wares by 

the patent.” 23  This is achieved by first calculating the infringer’s actual profits, 24  and then 

considering whether there was a NIA that could have been substituted for the invention such that 

a differential profits approach would be appropriate so as to isolate the value of the invention. 

15. The CGPA criticizes the lower decision of the FCA for focusing on the “value of the 

patent”25 (even though this is precisely what Schmeiser says to do) and not paying close enough 

attention to the specific circumstances of the infringer. They say that the “general maxim that ‘one 

takes the infringer as one finds them’” should apply when determining the value of the patented 

 
19 Factum of the Coalition ⁋5; Factum of the CGPA ⁋23.  
20 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ¶72-74. 
21 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ¶97. 
22 Ibid; Dow Chemical Company v Nova Chemicals Corporation, 2017 FC 350 ¶146. Note: the 

FC and FCA also rejected that Nova would have been able to sell its alleged non-market 

substitute products, in any event, and noted there was evidence which suggested that Nova could 

not: Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ¶92. 
23 Monsanto Canada Inc v Schmeiser, 2004 SCC 34 ¶102. 
24 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ¶36. 
25 Factum of the CGPA ⁋27. 

https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://www.canlii.org/en/ca/fct/doc/2017/2017fc350/2017fc350.html
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://canlii.ca/t/1h3pt
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
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invention, such that a particularly resourceful and adaptable infringer should pay less given that 

they are better equipped to earn profits from other means had they not infringed.26 However, the 

adaptability or resourcefulness of an infringer to engage in activity completely disconnected from 

the invention says nothing about the value of the invention pursuant to Schmeiser. 

16. Indeed, rather than supporting its approach, the CGPA’s submissions highlight that its 

approach would advantage large, recourse-rich defendants (such as the interveners) over smaller 

companies engaged in the exact same infringing activity but with fewer hypothetical options in 

terms of potential investments or non-infringing activity. The approach adopted by the FCA 

(including in this case) and the FC avoids this potential inequity. For example, in Rivett, a 

defendant farmer was permitted to rely on traditional canola as a NIA to genetically modified 

canola even though he did not have access to traditional canola at the relevant time.27 As held by 

the FC, the unavailability of traditional canola to an individual farmer was not a relevant factor in 

assessing the patentee’s remedy. Under the approach advanced by Nova and the interveners, 

however, this single fact would be determinative. 

17. In the decisions below, the FC and FCA did exactly as Schmeiser instructs: they determined 

the actual profits Nova generated from the infringement, and then considered whether there was a 

suitable NIA available to Nova to isolate the portion of those profits attributable to the patented 

invention. Because Nova admitted that there was no such NIA for Dow’s patented compositions, 

the FC and FCA below correctly concluded that all Nova’s real-world profits were entirely 

attributable to its exploitation of the patented invention. 

(iii) The interveners’ approach is inconsistent with the underlying rationales of the 

accounting remedy  

18. By allowing infringers to deduct hypothetical profits from foregone hypothetical activity 

or investments having nothing to do with the patent, the interveners’ approach would also 

undermine the two rationales underlying the accounting of profits remedy that serve to vindicate 

the patentee’s exclusive right: to restore to the patentee profits rightfully belonging to it but 

 
26 Factum of the CGPA ⁋26. 
27 Monsanto Canada Inc v Rivett, 2009 FC 317 ⁋63, aff’d 2010 FCA 207. 
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wrongly appropriated by the infringer, and to ensure that the infringer does not retain any benefits 

from that activity thus deterring (and not incentivizing) other instances of infringement.28  

19. The Coalition takes the position that there is no deterrent rationale for the accounting 

remedy as it applies in the patent context.29 They attempt to distinguish the equitable remedy of 

disgorgement (which they acknowledge serves to deter certain activities) from the statutory 

accounting of profits remedy under section 57(1) of the Patent Act. However, the Coalition does 

not provide any support for this proposition, which is also contrary to how the courts have 

interpreted the accounting provision in the Patent Act since its enactment. For example, the courts 

retain discretion not to award an accounting of profits in cases where it would be inequitable to 

do so.30 It must also be presumed that Parliament did not intend to create a new, non-equitable 

version of the accounting remedy when it decided to make this remedy available under the Patent 

Act.31   

20. Not only does the Coalition dispute the relevance of deterrence to an accounting of profits, 

it also disputes the other accepted rationale of the remedy: restitution for the wrongful taking of 

the patentee’s statutory monopoly. According to the Coalition, the extent to which the infringement 

enabled the infringer to compete with the patentee is irrelevant. However, the FCA held in 

Perindopril 2 (a decision on which the Coalition relies) that an NIA must be taken into account in 

an accounting of profits precisely because “a patent does not confer a complete monopoly if a 

defendant could make or sell a non-infringing version of the patented invention.”32 The right 

of exclusivity is the foundation of Canadian patent law, including its remedies. 

(iv) The interveners rely on irrelevant considerations 

21. The Coalition’s industry- and fact-specific concerns regarding purported non-practicing 

entities (“NPEs”), patent “trolls”, and telecom-related “patent thickets” should not guide the law 

 
28 Strother v 3464920 Canada Inc, 2007 SCC 24 ¶75-77; Nova Chemicals Corporation v Dow 

Chemicals Company, 2020 FCA 141 ¶33; Atlantic Lottery Corp Inc v Babstock, 2020 SCC 19 

⁋107; Monsanto Canada Inc v Rivett, 2009 FC 317 ⁋18-26, aff’d 2010 FCA 207. 
29 Factum of the Coalition ⁋16. 
30 Seedlings Life Science Ventures, LLC v Pfizer Canada ULC, 2021 FCA 154 ⁋76-81; Merck & 

Co v Apotex Inc, 2006 FCA 323 ⁋127.  
31 Patent Act, RSC 1985, c P-4, s 57. 
32 Apotex Inc v ADIR, 2020 FCA 60 ¶40 [emphasis added], leave to appeal to SCC refused, 

39172 (24 September 2020). 

https://canlii.ca/t/1rn36
https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://canlii.ca/t/j8tcb
https://canlii.ca/t/233lt
https://canlii.ca/t/2cs3s
https://www.canlii.org/en/ca/fca/doc/2021/2021fca154/2021fca154.html?resultIndex=1
https://canlii.ca/t/1prx8#par127
https://canlii.ca/t/7vkn#sec57
https://www.canlii.org/en/ca/fca/doc/2020/2020fca60/2020fca60.html?autocompleteStr=2020%20FCA%2060%20&autocompletePos=1
https://canlii.ca/t/j9rt1
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on the accounting of profits remedy.33 The Coalition’s concerns can be addressed, if necessary, in 

other more appropriate cases (supported by appropriate records) and by other more appropriate 

mechanisms. For example, it is not clear that NPEs would even be entitled to an accounting of the 

infringer’s profits in patent cases.34 The remedy is equitable in nature and the court always has 

discretion on whether to award an accounting of profits and if so, under what conditions.35 The 

Coalition has not identified a single instance where a recognized NPE has succeeded in a patent 

case in Canada and been granted the right to pursue an infringer’s profits. Its concerns at this point 

are purely theoretical. 

22. The Coalition’s concern that some infringers may be unknowing “innocent” infringers is 

also misplaced in the context of the Patent Act’s public notice system. Patents are published and 

the law requires that they be respected.36 It is antithetical to such a system to shape its remedies 

around accommodating “unknowing” infringers. In any event, as noted above, the remedy is an 

equitable one and its availability and application is always left with the trial judge based on the 

circumstances of a given case. 

23. Even if there are legitimate concerns about inadequacies or uncertainties in the public 

notice system as the Coalition suggests, undermining the accounting of profits remedy is not the 

answer. Such concerns should be addressed directly by Parliament. The Coalition also refers to 

uncertainties resulting from “ambiguous” claim language. However, ambiguous patent claims are 

invalid. An accounting of profits only applies to patent claims that have been adjudicated to be 

valid and infringed. 

24. The CGPA argues that the accounting of profits remedy need not stand on its own as a 

remedy capable of protecting the patent bargain because patentees would have the option to claim 

damages instead. This submission, while illogical, does serve to highlight that the CGPA’s 

 
33 Factum of the Coalition ⁋13.  
34 Factum of the Coalition ⁋13-15. 
35 Seedlings Life Science Ventures, LLC v Pfizer Canada ULC, 2021 FCA 154 ⁋76.  
36 See for example: Apotex Inc v Wellcome Foundation Ltd, 2002 SCC 77 ¶45 [emphasis added]: 

“Once the subject matter of the patent is fenced in by the claims, others trespass (advertently or 

inadvertently) on the forbidden territory at their peril. The boundary is defended by a 

considerable arsenal of remedies conferred by the Patent Act, including an accounting of the 

infringer's profits in an appropriate case.”  

https://www.canlii.org/en/ca/fca/doc/2021/2021fca154/2021fca154.html?autocompleteStr=2021%20FCA%20154&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc77/2002scc77.html?autocompleteStr=Apotex%20Inc%20v%20Wellcome%20Foundation%20Ltd%2C%202002%20SCC%2077&autocompletePos=1
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approach would fundamentally undermine the accounting remedy. The Patent Act permits the 

accounting remedy as an alternative to damages because damages are often insufficient to achieve 

the remedial aims of the Patent Act.37 Indeed, by its own submissions, the CGPA’s proposed 

approach to the remedy could result in many cases in which an accounting of profits remedy would 

be illusory for reasons “completely unrelated to competing with a patentee.” 38  It cannot be 

assumed that damages would be an adequate remedy in all such cases. Thus, the CGPA’s approach 

could result in many cases where damages are inadequate, and an accounting of profits would be 

rendered worthless for reasons unrelated to the patent rights in issue. 

25. Additionally, the CGPA’s suggestion that the “burden of proof” on the defendant addresses 

any concern about some hypotheticals being too speculative is disingenuous.39 The determination 

of the speculative nature of the hypothetical (and therefore its non-applicability) is made by the 

trial judge, which is often long after the plaintiff has been required to make its election as between 

damages and an accounting.   

26. Overall, the interveners’ proposed approach to the accounting of profits should be rejected 

as it is not only unsupported by any authority but completely contrary to prior jurisprudence, and 

is inconsistent with the purpose of the remedy, which is to protect the exclusive rights granted to 

patentees by the Patent Act. 

C. New Issues Improperly Raised by the Interveners 

27. The October 21, 2021 Order granting the Coalition and the CGPA leave to intervene is 

clear that the interveners are not entitled to raise new issues or new evidence.40 

(i) The Coalition raises new issues regarding fixed costs 

28. Although the appropriateness of certain fixed cost deductions was argued in the lower 

courts, Nova has not raised this issue on appeal. The Coalition’s one-sided argument on the 

 
37 Nova Chemicals Corporation v Dow Chemicals Company, 2020 FCA 141 ¶17-19; Varco 

Canada Ltd v Pason Systems Corp, 2013 FC 750 ⁋400. 
38 Factum of the CGPA ⁋24. 
39 Factum of the CGPA ⁋25. 
40 Order dated October 21, 2021, SCC File No. 39439.  

https://www.canlii.org/en/ca/fca/doc/2020/2020fca141/2020fca141.html?resultIndex=1
https://www.canlii.org/en/ca/fct/doc/2013/2013fc750/2013fc750.html?autocompleteStr=2013%20FC%20750%20&autocompletePos=1
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application of fixed costs in general is not appropriate and is contrary to the order granting leave 

to intervene.  

(ii) The CGPA raises new procedural issues 

29. The CGPA asks this court to adopt a particular procedural framework regarding the steps 

leading up to, during, and after the patentee’s election as between damages and an accounting of 

profits.41 This is clearly outside the scope of this appeal. It is noteworthy that the procedure 

outlined by the CGPA is not universal nor is it well-accepted as they claim, especially in the 

context of non-bifurcated proceedings where a patentee does not know in advance of trial if it will 

even be allowed to elect an accounting of profits.42  

30. The CGPA also argues in favour of a different burden of proof for hypothetical events than 

the one that is currently accepted in intellectual-property remedies cases.43 Again, this is not an 

issue between the parties, and ought not to be addressed by this Court based on the CGPA’s one-

sided briefing. 

III – SUBMISSIONS REGARDING COSTS 

31. Dow submits it should be awarded its costs. 

IV – ORDER SOUGHT 

32. Dow repeats its request that Nova’s appeal be dismissed with costs. 

V – SUBMISSIONS ON CONFIDENTIAL INFORMATION 

33. Dow’s reply factum does not include any confidential information.  

Date: December 9, 2021  ALL OF WHICH IS RESPECTFULLY SUBMITTED       

 

 

                               ________________________________________________ 

SMART & BIGGAR LLP           

Solicitors for the Respondents  

 
41 Factum of the CGPA ⁋6. 
42 See for example: Varco Canada Ltd v Pason Systems Corp, 2013 FC 750 ⁋383, 395; Seedlings 

Life Science Ventures, LLC v Pfizer Canada ULC, 2021 FCA 154 ⁋75-81. 
43 Factum of the CGPA ⁋25, 28. 

https://www.canlii.org/en/ca/fct/doc/2013/2013fc750/2013fc750.html?autocompleteStr=2013%20FC%20750%20&autocompletePos=1
https://www.canlii.org/en/ca/fca/doc/2021/2021fca154/2021fca154.html?resultIndex=1
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