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PARTS I & II – OVERVIEW & POSITION ON QUESTIONS ON APPEAL 

[1] Despite this Court having endorsed the “fresh start” concept,1 it is difficult to fit that 

concept into the present “obtained in a manner” analysis, an analysis that is “lacking in theoretical 

foundation and suffer[ing] from unnecessary complexity.” 2  These doctrinal difficulties need 

solutions. The Attorney General of Ontario (AGO) makes two submissions to assist the Court in 

this regard: 1) temporality should not be its own form of connection, but a factor to consider under 

the contextual nexus; and 2) the contextual nexus should be defined as asking whether the Charter 

breach occurred, and the evidence was discovered, in the same, specific investigative process.   

PART III – ARGUMENT 

A. Temporal considerations should be subsumed under the contextual nexus 

[2] The fresh start concept underscores the shortcomings of, and the lack of clarity around, 

the temporal nexus.3 Consider the following example. The police breach a Charter right, but then 

realize their error shortly thereafter. They immediately rectify the situation by placing a new team 

of investigators on the case and firewalling them from the previous investigators and any evidence 

they discovered. As a result, the purposes of the Charter have been met and no causal or (as the 

AGO will argue) contextual connection exists to any evidence uncovered by the new investigators. 

While the old and new investigative processes are both part of one overarching police endeavour, 

“there is simply no meaningful link between the Charter violation and the discovery of the 

evidence.”4 

[3] A temporal connection, however, persists. Indeed, it is difficult to envision a fresh start 

scenario in which at least some of the evidence following the fresh start would not be temporally 

connected to the prior Charter breach. This leads to confusion and arbitrariness: should the police 

wait a certain amount of time before beginning their fresh start in order to ensure their new 

 
1 R. v. Wittwer, 2008 SCC 33, at para. 3; R. v. Upston, [1988] 1 S.C.R. 1083, at pp. 1083-1084; R. v. 

Ouellette (1996), 111 C.C.C. (3d) 336 (N.B. C.A.), at para. 14, per Bastarache J.A. (as he then was), 
citing R. v. Bartle, [1994] 3 S.C.R. 173, at p. 198. 

2 P. Sankoff, Law of Witnesses and Evidence in Canada (Toronto: Thomson Reuters, 2021) (loose-
leaf), at §20:11. 

3 See K. Roach, Constitutional Remedies in Canada (Toronto: Thomson Reuters, 2021) (loose-leaf), 
at §10:24: “[C]ourts should . . . not [focus] so much on the time elapsed.” 

4 Sankoff, at §20:11. 

https://canlii.ca/t/1x3lx#par3
https://scc-csc.lexum.com/scc-csc/scc-csc/en/338/1/document.do
https://www.canlii.org/en/nb/nbca/doc/1996/1996canlii18768/1996canlii18768.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1175/1/document.do
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investigative process is not temporally tied to the previous, Charter-infringing one? If so, for how 

long? And if a temporal connection can be overcome by the absence of a causal connection,5 then 

what purpose does it serve in the obtained in a manner requirement? Or is temporality merely a 

question of “transaction” — and if so, what, then, is the role of the “contextual” nexus? 

[4] This Court can resolve this ambiguity by clarifying that temporality is not a discrete 

inquiry in the “obtained in a manner” analysis, nor a sufficient means of satisfying that threshold. 

Instead, temporality should be understood as simply one factor that helps to determine whether 

there was a contextual connection between a Charter breach and the discovery of evidence.6 

[5] Stating as much would address long-standing criticism of the temporal connection as 

a stand-alone nexus. As Paciocco J.A. explained some time ago, using temporality as a nexus lacks 

both a principled foundation and grounding in the wording of s. 24(2) of the Charter: 

It is difficult to feel satisfied that [the] conclusion [that only a temporal connection is 
required] has anything to do with s. 24(2). It runs roughshod over the basic concept. 
It is no longer possible to speak accurately about ‘unconstitutionally obtained 
evidence’ given that the manner of discovering the evidence need not be 
unconstitutional; subject to remoteness considerations, it is enough if there is some 
coincidence in time between the discovery of the evidence and a constitutional 
violation. Perhaps more importantly, the . . . temporal-connection requirement runs 
roughshod over the language of the provision. . . .  
 
The evidence must be ‘obtained in [an unconstitutional] manner. Section 24(2) does 
not refer to evidence ‘obtained while, or after, an unconstitutional method is being, or 
has been, employed’. . . . I have to wonder . . . how a mere coincidence in time between 
a Charter breach and the finding of evidence ‘accounts for’ the availability of the 
impugned evidence.7 

 
5 R. v. Mack, [2014] 3 S.C.R. 3, at para. 42.  
6 Sankoff, at §20:11 (and see, in the same section, his discussion of the confusion caused by R. v. Pino, 

2016 ONCA 389). See also R. v. Hobeika, 2020 ONCA 750, at para. 77; R. v. Hamilton, 2017 ONCA 
179, at para. 64; R. v. Owen, 2017 ONCJ 731, at para. 51; S. Penney, V. Rondinelli & J. Stribopoulos, 
Criminal Procedure in Canada, 2nd ed. (Markham: LexisNexis Canada Inc., 2018), at §10.93, 10.95.  
No court has made this point explicitly. Courts continue to find that a temporal connection alone is 
sufficient and to see temporality and contextuality as two separate inquiries (as Wittwer, at para. 21, 
suggests they are): e.g. R. v. Tomlinson, 2009 BCCA 196, at para. 75; R. v. La, 2018 ONCA 830, at 
para. 35; R. v. Smith, 2008 ONCA 127, at paras. 24-25; R. v. Stevenson, 2014 ONCA 842, at para. 
63; R. v. Rogers (1990), 87 Nfld. & P.E.I.R. 91 (Nfld. C.A.), at paras. 28, 31. 

7 D. Paciocco, “The Judicial Repeal of s. 24(2) and the Development of the Canadian Exclusionary 
Rule” (1990), 32 C.L.Q. 326, at pp. 346-347 [emphasis in original]. 

https://canlii.ca/t/gdqbp#par42
https://www.canlii.org/en/on/onca/doc/2016/2016onca389/2016onca389.html?autocompleteStr=2016%20ONCA%20389&autocompletePos=1
https://canlii.ca/t/jbsv1#par77
https://canlii.ca/t/h0483#par64
https://canlii.ca/t/hmx8r#par51
https://canlii.ca/t/1x3lx#par21
https://canlii.ca/t/23f7b#par75
https://canlii.ca/t/hvk2h#par35
https://canlii.ca/t/1vshr#par24
https://canlii.ca/t/gfdfp#par63
https://canlii.ca/t/gfdfp#par63
https://canlii.ca/t/fsxqt#par28
https://canlii.ca/t/fsxqt#par31
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[6] Professor Sankoff has expressed similar concerns: 

[Using temporality as a stand-alone nexus] suffers from a number of theoretical and 
practical shortcomings. . . . [It] is . . . problematic if the ‘obtained in a manner’ 
threshold is to have any meaning whatsoever. . . . [E]rratic results are the natural 
consequence of using a temporal link as the basis for exclusion and demonstrate why 
it is a weak rationale for engaging the exclusionary exercise. It inevitably leads to 
arbitrary outcomes, and it will often result in the exclusion of evidence 
notwithstanding the fact that the link between the breach and the discovery of evidence 
was virtually non-existent. . . . [T]he . . . proposition that a strong temporal link justifies 
proceeding has never really been defended, and it is not clear that it can be.8 

[7] Making it clear that temporality is only a factor to be considered would not subtract 

from a “purposive and generous approach” to s. 24(2).9 On the contrary: although the creation of 

the temporal nexus in Strachan was well intentioned — born in response to the argument that s. 

24(2) mandated a restrictive, causal approach — time has proven that “Strachan probably went 

farther than was necessary in order to reject [this] undesirable alternative.”10 Today, the contextual 

factor does all the lifting the temporal connection was designed to achieve, encouraging an 

expansive approach that avoids “the pitfalls of causation.”11 Indeed, the contextual nexus goes 

further than the temporal connection ever did, recognizing that evidence can still be “obtained” via 

a Charter breach even if a significant amount of time has passed.12 Temporality, in other words, 

has lost its utility as a stand-alone nexus. 

B. Clarifying the contextual nexus  

(1) The test for establishing a contextual nexus 

[8] The success of a fresh start often turns on the presence or absence of a contextual 

nexus.13 However, that nexus, as it currently stands, is nebulous, open-ended, and unhelpful. While 

 
8 Sankoff, at §20:11. 
9 Wittwer, at para. 21. 
10 Sankoff, at §20:7. 
11 R. v. Strachan, [1988] 2 S.C.R. 980, at p. 1005 (see pp. 1003-1005 generally). 
12 E.g. R. v. Coderre, 2016 ONCA 276, at paras. 2-4, 9, 17-18. 
13 Some have argued that “the material issue is whether the evidence was tainted by the breach” (D. 

Paciocco, P. Paciocco & L. Stuesser, The Law of Evidence, 8th ed. (Toronto: Irwin Law, 2020), at p. 
485). The question of “taint,” however, “is essentially a causation inquiry” (R. v. Plaha (2004), 188 
C.C.C. (3d) 289 (Ont. C.A.), at paras. 46, 51-54). The question of a “separate investigative process” 

 

https://canlii.ca/t/1x3lx#par21
https://scc-csc.lexum.com/scc-csc/scc-csc/en/392/1/document.do
https://canlii.ca/t/gpj7r#par2
https://canlii.ca/t/gpj7r#par9
https://canlii.ca/t/gpj7r#par17
https://canlii.ca/t/1hq89#par46
https://canlii.ca/t/1hq89#par51
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it is relatively easy for courts to delineate between a weak and a strong causal connection, drawing 

the same line with the “contextual” nexus is far from intuitive. The contextual nexus is not, at 

present, a judicially manageable standard that “offer[s] meaningful guidance to trial judges.”14 

This appeal affords the Court the chance to give it substance.  

[9] In the AGO’s view, a contextual nexus is present when the evidence was secured as 

part of the same, specific investigative process in which at least one Charter violation occurred.15 

Courts can use the following factors to assist with this inquiry: 

• whether the police’s actions in (a) breaching the Charter and in (b) discovering the 
evidence had the same tactical purpose or utilized similar techniques; 

• whether the same personnel were involved in the Charter breach and the discovery of 
the evidence; 

• if different personnel were involved, whether they had knowledge of their colleagues’ 
Charter-infringing conduct; 

• whether the police took any steps (aside from the second bullet point above) to distance 
their investigation from the actions that led to the Charter breach.    

[10] This approach finds support in several decisions of this Court and other appellate 

courts. In Mack, for example, this Court dealt with a complex police investigation with two distinct 

components: a Mr. Big operation, and a wiretap authorization to intercept the accused’s phone 

calls.16 The wiretap conversations were obtained unconstitutionally, so the Crown did not adduce 

them at trial. Still, the accused argued that the statements he made as part of the Mr. Big operation 

— which led to the discovery of the victim’s remains — were also “obtained in a manner” that 

infringed the Charter. Although the wiretaps were not causally connected to the Mr. Big 

 
is a broader inquiry, affording flexibility when the precise extent of the causal link is unclear, and 
allowing courts to consider whether the police recognized their wrong and sought to rectify it through 
“genuine efforts” (see R. v. Karafa, 2014 ONSC 2901, at para. 98; R. v. Singh, 2015 ONCJ 643, at 
para. 44). 

14 R. v. Chouhan, 2021 SCC 26, at para. 75. 
15 Sankoff, at §20:11. See also R. v. Boutros, 2018 ONCA 375, at para. 22: The key is whether any of 

the Charter breaches were “integral to the investigative process that ultimately led to the acquisition 
of [the impugned evidence]”; Penney et al., at §10.86: “The contextual connection refers to the 
practical, investigative relationship” [emphasis added]. A helpful consideration is “whether the 
action which caused the Charter violation was taken as part of a step towards securing [the] 
evidence” (P. Sankoff, “Routine Strip Searches and the Charter: Addressing Conceptual Problems 
of Right and Remedy” (1998), 16 C.R. (5th) 266). 

16 Mack, at para. 5. 

https://canlii.ca/t/g70t7#par98
https://canlii.ca/t/gm2rc#par44
https://canlii.ca/t/jgkzb#par75
https://canlii.ca/t/hrkmk#par22
https://canlii.ca/t/gdqbp#par5
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statements, the accused claimed they were nevertheless “intertwined with the Mr. Big operation.” 

The trial judge disagreed. He acknowledged there was a strong temporal connection between the 

wiretaps and the statements, but held that they were not sufficiently related to trigger s. 24(2). The 

primary objective of the wiretaps was officer safety and the Mr. Big operation would have 

proceeded without them.17 This Court upheld that assessment on appeal. 18 

[11] Mack is helpful in two ways. First, it shows that temporality has no use as a stand-

alone nexus. Second, it draws a line in the sand for the obtained in a manner criterion: even though 

a Charter breach and a subsequent discovery of evidence may be part of the same overarching 

investigation, if they were not part of the same, specific investigative process, their relationship 

will be too remote to engage s. 24(2).  

[12] This approach should not be confused with a causal connection, however. Grant is a 

prime example. There, the police breached the Charter by conducting two warrantless perimeter 

searches of the accused’s residence. Then, a day after the second perimeter search, they seized 

drugs from the same residence under a valid warrant. The Charter breach was “perhaps not 

causally linked to the evidence tendered,” given the warrant could have issued without the 

information obtained from the illegal searches.19 

[13] This Court found that the searches “were nevertheless an integral component in a 

series of investigative tactics which led to the unearthing of the evidence in question.”20 What was 

important was that there was a “tactical connection between the warrantless perimeter searches 

and the evidence finally offered at trial.”21 The warrantless searches and the seizing of the drugs 

were clearly part of the same aspect of the police’s investigation, even if they were not causally 

 
17 Mack, at paras. 27, 29, 41; R. v. Mack, 2012 ABCA 42, at paras. 9, 18. See also the similar case of 

R. v. Riley (2009), 81 W.C.B. (2d) 557 (Ont. Sup. Ct.), at paras. 41, 43-44, 63. 
18 Mack, at paras. 40-42. 
19 R. v. Grant, [1993] 3 S.C.R. 223, at pp. 252, 255.  
20 Grant, at p. 255 [emphasis added]. 
21 Grant, at p. 255. See also R. v. Lauriente, 2010 BCCA 72, at paras. 30, 49 (“[E]ach step in the 

investigation followed and built on the prior step . . . . [These] were tactical investigative methods 
chosen by the police to further the investigation ” [emphasis added]); R. v. Sonne, 2012 ONSC 1755, 
at paras. 52-53. 

https://canlii.ca/t/gdqbp#par27
https://canlii.ca/t/gdqbp#par29
https://canlii.ca/t/gdqbp#par41
https://canlii.ca/t/fq95n#par9
https://canlii.ca/t/fq95n#par18
https://canlii.ca/t/22331#par41
https://canlii.ca/t/22331#par43
https://canlii.ca/t/22331#par63
https://canlii.ca/t/gdqbp#par40
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1047/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1047/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1047/1/document.do
https://canlii.ca/t/281h9#par30
https://canlii.ca/t/281h9#par49
https://canlii.ca/t/fr22z#par52
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connected. In step with a generous approach to s. 24(2), this was sufficient to trigger an inquiry 

into the exclusion of the evidence. 

[14] Plaha is also instructive. There, the accused was detained and then interrogated for 

approximately 14 hours. For the first 10 hours, his s. 10(b) right to counsel was infringed in various 

ways. Three statements he made during that time were excluded as a result. The trial judge 

concluded, however, that the accused’s fourth statement, made after he was provided his right to 

counsel, was not obtained in a manner because it was not tainted or induced by (i.e. causally 

connected to) his earlier statements. The Court of Appeal for Ontario disagreed, recognizing (for 

the first time) a “contextual” or tactical connection between the breach and the evidence: “The 

statements and the breaches were all part of the same interrogation process. [All of the statements] 

were taken in the same place, by the same two police officers, Neilsen and Gill, using the same 

approach with the appellant . . . . [with] no attempt to sever any connection between the earlier 

statements and statement #4.”22 This Court then adopted Plaha’s approach in Wittwer.23 

[15] The AGO acknowledges the importance of maintaining flexibility in the obtained in a 

manner criterion to afford courts broad purview in dissociating themselves from state misconduct. 

But the AGO’s proposed focus for the contextual nexus remains a broadly inclusive one that takes 

a wide “view of the relationship between a Charter violation and the discovery of evidence.”24 It 

would still capture, for example: putting someone in an unreasonable chokehold or delaying their 

s. 10(b) rights unnecessarily before finding drugs on them or in their residence25; failing to bring 

an accused before a justice of the peace without reasonable delay and questioning them 22 hours 

after arrest instead26; or failing to provide notice of the execution of a general search warrant within 

180 days (despite that search being fruitless), and then executing a second, fruitful search 

warrant. 27  It would avoid the restrictive approach eschewed in Strachan while giving the 

 
22 Plaha, at paras. 51-53 [emphasis added]. 
23 Wittwer, at para. 21. See also R. v. I. (L.R.) and T. (E.), [1993] 4 S.C.R. 504, at p. 531. 
24 Strachan, at p. 1002. 
25 Strachan, at pp. 987, 1002-1003, 1007, discussing R. v. Cohen (1983), 5 C.C.C. (3d) 156 (B.C. C.A.). 

See also R. v. Squires, 2016 NLCA 54, at paras. 84, 88, 102. 
26 Contra R. v. W. (E.) (2002), 168 C.C.C. (3d) 38 (Nfld. C.A.), at para. 49. 
27 Coderre, at paras. 16-18. The standard would also be met in scenarios similar to: R. v. Burke, 2017 

ONSC 737, at paras. 33-34; R. v. Fountain, 2015 ONCA 354, at paras. 40-48 (the search revealing 
the evidence was the tactical product of the original, unlawful detention); R. v. Schaeffer, 2005 SKCA 
33, at paras. 55-58; and R. v. Perello, 2005 SKCA 8, at paras. 42-43. 

https://canlii.ca/t/1hq89#par51
https://canlii.ca/t/1x3lx#par21
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1089/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1047/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1047/1/document.do
https://www.canlii.org/en/bc/bcca/doc/1983/1983canlii232/1983canlii232.html?autocompleteStr=5%20C.C.C.%20(3d)%20156%20&autocompletePos=1
https://canlii.ca/t/gv5jc#par84
https://canlii.ca/t/gv5jc#par88
https://canlii.ca/t/gv5jc#par102
https://canlii.ca/t/1nk4l#par49
https://canlii.ca/t/gpj7r#par16
https://canlii.ca/t/gx6bb#par33
https://canlii.ca/t/gj18b#par40
https://canlii.ca/t/1jwss#par55
https://canlii.ca/t/1jq99#par42
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contextual nexus an appreciable, workable limit that provides meaning to the wording of s. 24(2) 

(“obtained in a manner”/“obtenus dans des conditions”). 

[16] Boutros affords another example of this limit in practice. There, the Court of Appeal 

for Ontario found that there was “nothing to connect the s. 10(b) violations that occurred when the 

appellant was arrested and when he arrived at the police station to any investigative steps that 

eventually led to the production of [his] text messages.”28 The arrest occurred three or four days 

before the police applied for the production order and obtained the text messages, the officers 

involved in the s. 10(b) violations at the time of the accused’s arrest had nothing to do with the 

steps taken to obtain the production order, and there was no hint that the officer who applied for 

the production order relied on anything the accused may have said (indeed, there was no evidence 

that the officer was even aware of anything the accused said at the time of his arrest). Section 24(2) 

was not engaged by the mere fact that “the s. 10(b) breaches occurred during the same investigation 

that yielded the text messages.”29  

[17] Consider, too, the hypothetical posited by Professor Sankoff, which has similarities to 

Boutros:  

During a murder investigation, a suspect is legally arrested but is not properly 
informed of his rights to counsel. Despite the error, he remains silent and reveals 
nothing helpful to the police. At the very moment, several miles away, the police begin 
a legal search of the suspect’s dwelling house and discover the murder weapon. It is 
difficult to see how, in this case, the evidence could be seen as being ‘obtained in a 
manner’ that violated the Charter, despite the contemporaneous temporal nature of the 
violation and the discovery of the evidence. . . . Although the actions take place as part 
of one overarching police investigation, the violation of the Charter and the legal 
search occur while different members of the police are executing different tactical 
aspects of such an investigation.30 

 
28 Boutros, at para. 24 [emphasis added]. See also R. v. Moyles, 2019 SKCA 72, at paras. 4, 98 

(interception of boxes by airport authorities insufficiently connected to subsequent “controlled 
delivery” by the RCMP); R. v. Gomez, 2020 ABQB 539, at paras. 3, 7, 14; R. v. Brar, 2020 ONSC 
4740, at paras. 61, 64-65, 67; R. v. Flores, 2019 BCPC 88, at paras. 4, 11, 41, 45-48. 

29 Boutros, at para. 25. In contrast, a distinct s. 10(b) breach (asking the accused for his phone password 
during the hold-off period) was integral to police efforts (it led to the contents of his text messages) 
and clearly engaged s. 24(2) (see para. 27).  

30 Sankoff, at §20:11. This scenario can be likened to R. v. Do, 2019 ONCA 482, at paras. 2, 11; R. v. 
Luu (2006), 207 C.C.C. (3d) 175 (B.C. C.A.), at paras. 44-46, 50-51; R. v. Spence, 2011 BCCA 280, 
at paras. 9-10, 44-45; R. v. Richards, 2016 ABQB 176, at paras. 158-159. 

https://canlii.ca/t/hrkmk#par24
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https://canlii.ca/t/j9mdb#par3
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https://canlii.ca/t/j95r8#par61
https://canlii.ca/t/j95r8#par64
https://canlii.ca/t/j95r8#par67
https://canlii.ca/t/j06b4#par4
https://canlii.ca/t/j06b4#par11
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[18] In Mack, Boutros, and the above hypothetical, it is difficult to see how there is a 

“meaningful link”31 between the Charter violation and the discovery of the evidence,32 and, by 

extension, how admitting the evidence could bring the administration of justice into disrepute. If 

anything, the opposite is true: excluding the evidence would defy common sense, and would render 

the wording of the Charter — and with it, the threshold criterion — virtually meaningless.  

[19] Critics of this refocusing of the contextual nexus may well argue that it will lead to the 

police separating their investigative processes when they want to breach a Charter right with 

impunity. But — and assuming that, contrary to Collins and Grant,33 regulation of police conduct 

is a proper purpose of s. 24(2) — the AGO’s approach addresses that concern, too: if the police 

separate their investigative processes for the purpose of breaching a Charter right, then their 

processes are not truly “distinct.”34 Moreover, it must be kept in mind that there are other remedies 

available that are better suited to achieving deterrence without contorting the wording of the 

Charter in the process.35 For example, a stay of proceedings is available for more serious breaches, 

and, for less severe breaches, Charter damages or a sentence reduction may be justified.36 Section 

24(1) is, by design, the more appropriate home for deterrence concerns,37 untrammeled by the 

prescribed limit, “obtained in a manner,” of s. 24(2) — a limit courts have reasonably drawn at 

distinct investigative processes. 

(2) Applying the proposed test to fresh starts 

[20]  Fresh starts are the paradigmatic example of the police commencing a “separate 

investigative process.” 38  When executed properly, fresh starts carry no risk of bringing the 

 
31 Paciocco et al., at p. 480. 
32 Equally, a contextual connection will not be present when the evidence was given spontaneously: 

see R. v. Goldhart, [1996] 2 S.C.R. 463, at paras. 44-46; R. v. Henrikson (2005), 196 C.C.C. (3d) 
440 (Man. C.A.), at para. 26 (the statement was “not an integral part of the investigative process”). 

33 R. v. Grant, [2009] 2 S.C.R. 353, at para. 73; R. v. Collins, [1987] 1 S.C.R. 265, at pp. 280-281; D. 
Paciocco, “Section 24(2): Lottery or Law — The Appreciable Limits of Purposive Reasoning” 
(2011), 58 C.L.Q. 15, at §12.  

34 See an analogous scenario in Coderre, at para. 18. 
35 R. v. Burlingham, [1995] 2 S.C.R. 206, at para. 104, per L’Heureux-Dubé J.; Brar, at para. 68. 
36 In terms of deterrence, Charter damages are arguably more effective than the exclusion of evidence 

(see Roach, at §10:4, where he questions the efficacy of exclusion). 
37 See R. v. Regan, 2002 SCC 12, at para. 54; Vancouver (City) v. Ward, [2010] 2 S.C.R. 28, at para. 

29; Roach, at §9:45 (a sentence reduction may “indicate that a serious violation is unacceptable”). 
38 Sankoff, at §20:11 (“the remedying of the original breach will signal a separation”). 

https://canlii.ca/t/1fr8m#par44
https://canlii.ca/t/1k6mj#par26
https://canlii.ca/t/24kwz#par73
https://scc-csc.lexum.com/scc-csc/scc-csc/en/201/1/document.do
https://canlii.ca/t/gpj7r#par18
https://canlii.ca/t/1frk6#par104
https://canlii.ca/t/j95r8#par68
https://canlii.ca/t/51v8#par54
https://canlii.ca/t/2bq8r#par29
https://canlii.ca/t/2bq8r#par29
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administration of justice into disrepute (regardless of what Charter right was breached39). Indeed, 

the police have acted commendably: they have recognized their wrong, rectified it, and proceeded 

anew, “driv[ing] a wedge between [the evidence] and the earlier breach.”40 There is no need for a 

court to embark on a Grant analysis “to reaffirm the importance of” or “demonstrate respect for” 

Charter rights, or dissociate itself from a breach, because the police have done so themselves.41 

At bottom, if the factual scenario in Mack does not trigger the Grant inquiry, a scenario in which 

the police have actually recognized their wrong and restored the status quo, must not either. 

[21] Fresh starts also reflect a common theme that is recognized throughout the other stages 

of the analysis of a Charter breach (from assessing whether there was a breach to applying the 

Grant factors): the Charter does not aim for or require perfection, from the police or otherwise. It, 

for example, requires a fair trial, not a perfect trial. 42 It recognizes that sometimes trials are 

delayed, and does not put an onus on the Crown to justify “aspirational” delay.43 It allows for 

excessive, but not grossly disproportionate, sentences.44 And, in implementing s. 10(b) rights, it 

tolerates a degree of delay to allow for state interests.45 There is, in practically every Charter right 

involved in the criminal process, an accommodation of state interests and the imperfections of 

human-led investigations and prosecutions. And s. 24(2) is, by its nature, further legislative 

recognition of the need to accommodate real-world practicalities. It would be anomalous, then, if 

the obtained in a manner criterion was the only stage in the analysis of a Charter breach that was 

inflexible and did not take these practicalities into account. Defining the contextual factor as the 

AGO has proposed, and accommodating for fresh starts in the process, avoids that perversity. 

[22] All of that said, a fresh start must be a clear-cut one, a “clear severance.”46 The trier 

of fact must confidently be able to say that the steps the police took to rectify their mistake were 

sufficient to separate their new investigative process from the previous one — the police must 

 
39 R. v. Manchulenko, 2013 ONCA 543, at para. 70. 
40 R. v. S. (S.), 2008 ONCA 578, at para. 74.  
41 Paciocco, “Section 24(2): Lottery or Law”, at §4. 
42 R. v. Harrer, [1995] 3 S.C.R. 562, at para. 45, per McLachlin J. (as she then was), concurring. 
43 R. v. Jordan, 2016 SCC 27, at para. 56. 
44 R. v. Lloyd, 2016 SCC 13, at para. 24. 
45 R. v. T.G.H., 2014 ONCA 460, at paras. 30-33; R. v. Taylor, [2014] 2 S.C.R. 495, at paras. 24, 28. 

See also (regarding the informational component): R. v. Mian, [2014] 2 S.C.R. 689, at para. 74.  
46 S. (S.), at para. 67. 

https://canlii.ca/t/g0c6f#par70
https://canlii.ca/t/205d8#par74
https://canlii.ca/t/1frhf#par44
https://canlii.ca/t/gsds3#par56
https://canlii.ca/t/gpg9t#par24
https://canlii.ca/t/g7rs5#par30
https://canlii.ca/t/g836k#par24
https://canlii.ca/t/g836k#par28
https://canlii.ca/t/g8zg4#par74
https://canlii.ca/t/205d8#par67
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effectively “push restart” and reset their investigation to the time before the breach occurred, 

disavowing any evidence that was collected as part of the same investigative aspect as the breach. 

If there is any ambiguity in that respect, then, in accordance with a generous approach to the 

obtained in a manner criterion, the analysis should proceed to the Grant factors. The following 

factors may shed light on whether the police’s fresh start was a distinct investigative process: 

• Whether new officers were assigned to the investigation,47 and if so, whether they were
firewalled from the previous investigators48;

• Whether the police informed the accused of the Charter breach and explained its
consequences (i.e. that they would have to start over)49;

• Whether the police provided the accused the opportunity to speak with counsel about
the breach and the fresh start;

• If improperly detained, whether the accused was released;
• The nature of the evidence sought (e.g. it will, of course, be easier to separate or “fresh

start” a breath sample50 than an incriminating statement to police51 — more will be
required from the police in the latter situation as opposed to the former); and

• While the “separate investigative process” concept is the proper, overarching
framework, courts should not lose sight of the following, guiding focus that underlies
the fresh start concept: whether “the purposes and interests that the Charter right
violated was meant to protect . . . . have been met by subsequent compliance or are not
implicated in obtaining the evidence.”52

PARTS IV, V, & VI – COSTS, ORDER SOUGHT, AND CASE SENSITIVITY 

[23] The AGO seeks no costs, seeks no further orders, and makes no submissions on case

sensitivity.

       ALL OF WHICH is respectfully submitted by 

Date:  November 17, 2021   ______________________________________ 
Robert W. Hubbard and Nicholas Hay 
Counsel for the Intervener, the Attorney  
General of Ontario 

47 R. v. Nurse, 2014 ONSC 5351, at para. 53; R. v. Veness, 2007 ABQB 283, at paras. 70-71. 
48 R. v. Dawkins, 2018 ONSC 6394, at para. 62. 
49 R. v. R. (D.), [1994] 1 S.C.R. 881, at p. 882; Hamilton, at paras. 54, 58. 
50 Manchulenko, at paras. 60, 75. 
51 Sankoff, at §20:10, discussing I. (L.R.), at p. 531; Hamilton, at para. 58. 
52 Roach, at §10:24. See alike factors re: derived confessions: R. v. T. (S.G.), 2010 SCC 20, at para. 29. 
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https://scc-csc.lexum.com/scc-csc/scc-csc/en/1089/1/document.do
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VI. Sentence Reductions


§ 9:45. General Considerations


An important factor with respect to remedies in the criminal process is the
limited jurisdiction of most criminal courts. Although their jurisdiction has
generously been interpreted to include the ability to order costs as a s. 24(1)
remedy, criminal courts cannot order damages or injunctions as a remedy.
Such limits on their jurisdiction can force courts to order other remedies
within their jurisdiction, such as stays of proceedings or sentence
reductions, that may be a less than the optimal remedy. Sentence reductions
are to some extent an attractive remedy given that most accused plead or
are found guilty in the criminal court. A sentence reduction could be an
effective and meaningful remedy in circumstances in which a remedy such
as damages might be appropriate, but cannot be awarded because of
jurisdictional restrictions on the remedies a criminal court may order.


Justice Louise Arbour in her commission of inquiry report recommended
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that the reduction of sentences be used as one remedy for violations of
rights during imprisonment that made punishment more punitive than
intended. She reasoned that such a remedy would produce no windfall for
the accused and was akin to reducing punishment to reflect harsher


conditions in remand detention.1  The Ontario Court of Appeal has
unfortunately rejected such a remedy for time spent in solitary
confinement. It stated that sentence reductions cannot be “retroactive” and


must relate to the circumstances of the offence or the offender.2  The
Ontario Court of Appeal has applied the same reasoning to say that sentence


reductions are not a remedy for late disclosure.3  Although Justice Arbour
contemplated that legislation was required, courts could use their
jurisdiction under s. 24(1) of the Charter in appropriate cases to reduce
sentences, or even order release.


The ability of courts to use sentence reductions as a remedy was in


controversy before the Supreme Court's decision in R. v. Nasogaluak.4  In
that case, the court held that sentencing judges could reduce a sentence as a
remedy for breaches of the Charter or other state abuse of power provided
that the abuse “relates to the individual offender and the circumstances of


his or her offence”.5  As will be seen, the question of whether a particular
Charter breach was closely enough tied to the circumstances of the offence
divided Courts of Appeal before this decision and may continue to divide it
after the decision.


The Supreme Court in Nasogaluak indicated that the reduction of sentence
should be accommodated within sentencing principles and purposes and
should not be seen as a distinct s. 24(1) remedy. The actions of state actors
were relevant to sentencing in part because s. 718 of the Code indicates that
the fundamental purpose of sentencing is to contribute to “respect for the
law and the maintenance of a just, peaceful and safe society”. This approach
may help ensure that even when reduced to accommodate Charter
violations, sentences remain fit and just. In the result in Nasogaluak, the
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Supreme Court affirmed the reduction of the sentences to the statutory
minimum for impaired driving and a conditional discharge for evading the
police as a remedy for excessive use of force by the police in making an
arrest that result in the accused breaking his ribs and puncturing his lung.
The court did not preclude the possibility that s. 24(1) of the Charter might
authorize the reduction of a sentence below a statutory minimum as a
remedy for egregious police misconduct, but held that such a remedy was
not appropriate in this case even though the trial judge had issued a
conditional discharge instead of the mandatory minimum fine after Mr.
Nasogaluak pled guilty to impaired driving. The idea that sentences can be
reduced under s. 24(1) below statutory minimums in individual cases is in


tension with the court's earlier ruling in Ferguson6  that s. 52(1) declarations
of invalidity were the only remedy for unconstitutional minimum
sentences.


Nasogaluak makes clear that judges can reduce sentence in response to
Charter violations and other abuses of state powers, but it also leaves open
some questions relating to the connection between the Charter violation and
the offence, and whether courts should reduce sentences below statutory
minimum sentences. It also indicates that judges will have to filter concerns
about remedying State abuses through sentencing laws. In particular, judges
will have to respect any penalty mandated by statute as well as the
fundamental principle that a sentence must be proportionate to the crime
and the offender's responsibility for the crime.


One danger that should be avoided is that sentence reductions will be used
as a substitute for another Charter remedy that may be more appropriate. A
reduction of sentence would be a hollow remedy if the stronger remedies of
exclusion of evidence or a stay of proceedings could be justified. It would
not be appropriate, for example, to use a sentence reduction when a stay of
proceedings was necessary to prevent an unfair trial or avoid condoning
unacceptable state actions. In his influential dissent in Amato, Justice Estey
stated that reducing an accused's sentence to recognize that he or she had
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been entrapped by the police was “a wholly unsatisfactory response”
because in that context “[t]he harm to both the accused and to the
administration of justice is complete with the substantive determination of


guilt”.7  In his dissents arguing that a stay of proceeding should not be the
minimum remedy for a violation of the right to be tried in a reasonable
time, Justice La Forest defended sentence reductions as a remedy. In R. v.


Mills,8  he stated “if the accused were ultimately convicted, delay might be
taken into account in sentencing, even in situations not otherwise
considered in imposing sentence”. In deciding whether a sentence reduction
was appropriate and just as opposed to the more drastic remedy of a stay of
proceedings or a simple order expediting a trial, the judge should consider
factors such as “the length and nature of the delay, the seriousness of the
offence with which the accused is charged, the nature of the injury suffered
by the accused and any prejudice to the accused's defence inherent in the


delay”.9  The use of sentence reductions might be a practical and


meaningful remedy for a s. 11(b) violation,10  but they will be precluded
unless the majority of the Supreme Court revisits its position that a stay of
proceedings is the minimum remedy for the violation of the right to a trial
in a reasonable time in s. 11(b).


In other contexts, a sentence reduction might be a purposive remedy and
not simply a means to avoid a more drastic remedy. A sentence reduction
may be particularly appropriate when the accused has been arbitrarily
detained or unconstitutionally searched or questioned, but no incriminating


evidence has been produced.11  In such cases, exclusion of evidence is not


available and damages are the main alternative remedy,12  but will require
the expense and delay of commencing separate civil proceedings. A
sentence reduction will be within the jurisdiction of the criminal court. It
may constitute meaningful compensation for the accused and indicate that a
serious violation is unacceptable in a more tangible fashion than a simple
declaration that Charter rights had been violated or that the accused could
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seek a remedy in another court. In R. v. Mater,13  for example, Hurley J.
recognized that for the accused, separate civil proceedings “would be
awkward, expensive and time consuming: the most likely result would be
that he would wish that he had not asserted his Charter right in the first
place” and that a “simple denunciation is inadequate”.


In cases where serious crimes have been committed, however, the use of
sentence reductions as a Charter remedy can compromise the public's
interest in having the offender sentenced on the basis of his or her


culpability. In R. v. Kenny,14  a case involving the sentencing of the former
superintendent of the Mount Cashel Orphanage on seven counts of indecent
assault, Barry J. rejected a reduction of sentence as a Charter remedy for
prejudicial pre-trial publicity. He reasoned that the prejudice of the
publicity had been remedied by the jury selection process and that costs or
damages for the additional time spent on jury selection would be more
appropriate.


In a few cases, however, courts have used sentence reductions when the


accused has been convicted of serious crimes. In R. v. Dennison,15  the New
Brunswick Court of Appeal reduced from 12 to nine years the sentence of an
accused convicted of attempted murder. The sentence reduction was a
remedy for the accused being unconstitutionally denied an opportunity to
make submissions at his sentencing. Ryan J.A. stated that the sentence
“should be reduced meaningfully” because of the deliberate infringement of
the accused's right, but that “the remedy must not be disproportionate to the


infringement”.16  He noted that “except for the Charter violation”, he would
have affirmed the 12-year sentence because of the aggravating
circumstances of the accused's attempted murder of his former girlfriend,
including the accused's previous convictions and probation status at the
time of the offence and the planning of the murder including the use of


semi-automatic weapons.17  Unfortunately, the Court of Appeal did not
attempt to identify the harm caused by the violation, especially in light of
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the fact that the accused's counsel was able to make submissions before
sentencing. It may well have been better to require the accused to be re-
sentenced following proper procedures, with allowance made for any of his


additional costs.18  Damages may also have provided compensation without
sacrificing the public's interest in sentencing.


In R. v. Charles,19  an accused convicted of assaulting his wife, sought a
Charter remedy for being arbitrarily imprisoned when he was held for 36
hours before being brought before a justice of the peace. The accused
argued that the proceedings should be stayed, but the trial judge ruled that
the appropriate and just remedy was to give the accused a less severe
sentence than his offence would otherwise warrant. In the result, the
accused was given a suspended sentence with one year of probation. In
giving this sentence, the court did not adequately explain what the normal
sentence would be so that the proportionality of any sentence reduction


could be assessed.20  The court also did not explain why 12 hours of extra
detention on a weekend arrest was a serious Charter violation. Surprisingly
in light of the leniency of the sentence for a violent crime, the accused
appealed and argued that the sentence was not truly reduced because of the
Charter violation.


The Saskatchewan Court of Appeal upheld the sentence reduction, noting
that it was a substantial reduction in the usual sentence because
imprisonment would normally be appropriate given the crime committed.
Wakeling J.A. concluded:


While this arbitrary detention in violation of the Criminal Code and
the Charter is to be deplored, the appellant was not prejudiced in
terms of obtaining advice and conducting his defence. Furthermore,
this infringement did not result in the appellant furnishing evidence
that tended to incriminate him. If that were so, different
considerations would apply. We therefore agree with the learned trial
judge that the appropriate remedy in the circumstances of this case
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was to substantially reduce the sentence which would usually be


imposed for such an offence.21


The use of a sentence reduction in this context is troublesome because the
Court of Appeal did not address the public interest in having a normal
sentence for this serious crime or the effects of the sentence reduction on
the complainant's claims to equal protection of the law and security of the
person.


The sentence reductions in Dennison and Charles are questionable and
should be revisited in light of the Supreme Court's indication in Nasogaluak
that sentence reductions should be fit into sentencing principles, including
the fundamental principle in s. 718.1 of the Criminal Code that sentences
must be proportionate to the gravity of the offence and the offender's


degree of responsibility.22  At the same time, judges should not hesitate to
reduce sentence especially in cases involving non-violent offences and
Charter violations that do not produce incriminating evidence or deserve
the drastic remedy of a stay of proceedings. In such cases, sentence
reductions can provide the accused with a more meaningful remedy than
the possibility of damages while not unduly threatening the public's interest
in punishment.


© 2021 Thomson Reuters Canada Limited.
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imprisonment and assessed solicitor-and-client costs for delays caused
by the Crown's failure to give adequate disclosure.


See R. v. MacLean (1988), 4 W.C.B. (2d) 178, [1988] O.J. No. 2515 (Prov.
Ct.) (sentence reduced when s. 10(b) violated, but no evidence obtained
and stay of proceedings considered too drastic); R. v. Unrau (1988), 5
W.C.B. (2d) 194, [1988] M.J. No. 664 (Prov. Ct.) (reduction of sentence
when accused detained contrary to s. 9 on a drunk driving charge); R. v.
Read (1988), 5 W.C.B. (2d) 279 (B.C. Co. Ct.) (reduction of a fine for drunk
driving to $1 and time served because of pattern of Charter violations
including denial of reasonable bail, and violations of ss. 9 and 10(a)); R.
v. Mater (1988), 47 C.R.R. 351 (Ont. Dist. Ct.) (sentence reduced one
month because of s. 9 violation); R. v. Sheppard (1993), 336 A.P.R. 261,
107 Nfld. & P.E.I.R. 261 (Nfld. Prov. Ct.), at p. 270 (discharge on assault
charge contemplated as a remedy for violations of ss. 9 and 10(b) that
did not produce any evidence that could be excluded).


For example see R. v. Crossman (1984), 12 C.C.C. (3d) 547, 9 D.L.R. (4th)
588 (F.C.T.D.) ($500 damages awarded for violation of s. 10(b) of the
Charter when no incriminating evidence is obtained).


R. v. Mater (1988), 47 C.R.R. 351 (Ont. Dist. Ct.), at p. 335.


R. v. Kenny (1992), 95 Nfld. & P.E.I.R. 131 at p. 146 (T.D.), varied 126
Nfld. & P.E.I.R. 199 (C.A.).


R. v. Dennison (1990), 60 C.C.C. (3d) 342, 80 C.R. (3d) 78 (C.A.), leave to
appeal refused 63 C.C.C. (3d) vi (S.C.C.).


R. v. Dennison (1990), 60 C.C.C. (3d) 342, 80 C.R. (3d) 78 (C.A.), leave to
appeal refused 63 C.C.C. (3d) vi (S.C.C.), at p. 349.


Hoyt J.A. dissented on the basis that the 12-year sentence was
appropriate given the circumstances of the crime and the offender's
characteristics.
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As, for example, required by the Supreme Court of Canada in a pre-
Charter context: R. v. Lowry (1972), 6 C.C.C. (2d) 531, [1974] S.C.R. 195.


R. v. Charles (1987), 36 C.C.C. (3d) 286, 59 C.R. (3d) 94 (Sask. C.A.). In R. v.
Sheppard (1993), 336 A.P.R. 261, 107 Nfld. & P.E.I.R. 261 (Nfld. Prov. Ct.),
a trial judge stated he would not consider the accused's criminal record
and would contemplate a discharge as a s. 24(1) remedy for violations
of ss. 9 and 10(b) of the Charter even though the accused had been
convicted of assaulting a female acquaintance.


In R. v. Mater (1988), 47 C.R.R. 351 (Ont. Dist. Ct.), at p. 354, Hurley J.
stated that when determining a sentence reduction the court should
“weigh the gravity of the offence and the protection of the public
interest against the breach of the individual rights and respect for the
Charter”. In that case an accused sentence for drunk driving was
reduced from 90 to 60 days' imprisonment in recognition of three and a
half days of arbitrary detention. Given the seriousness of the violation
and of the offence charged in each case, this sentence reduction seems
more appropriate than the one granted in Charles.


R. v. Charles (1987), 36 C.C.C. (3d) 286, 59 C.R. (3d) 94 (Sask. C.A.), at p.
288. In R. v. Stannard (1989), 52 C.C.C. (3d) 544 at p. 551, 79 Sask. R. 257
(C.A.), the Saskatchewan Court of Appeal approved of a reduction of
sentence in a drug trafficking case as a remedy for a s. 8 violation that
did not merit exclusion of evidence.


Justice LeBel in R. v. Nasogaluak (2010), 251 C.C.C. (3d) 293, [2010] 1
S.C.R. 206, at para. 58, did not, however, disapprove of Charles when he
stated:


In a number of cases, courts have adopted a contextual
and flexible approach to sentence reduction under s.
24(1), and have not imposed any strict limits on its use. In
R. v. Charles (1987), 36 C.C.C. (3d) 286, 59 C.R. (3d) 94
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(Sask. C.A.), the Saskatchewan Court of Appeal dismissed
an appeal against the trial judge's order of a reduced
sentence for a man convicted of assaulting his wife. The
trial judge found that the accused's s. 9 rights were
violated when he was arbitrarily held in custody for 12
additional hours. As a s. 24(1) remedy, the judge ordered
a suspended sentence with a one-year probationary
period. The Court of Appeal concluded that a substantial
reduction in the usual penalty that would be imposed for
such an offence was appropriate in the circumstances of
the case. Subsequent cases from Saskatchewan have
reduced sentences in order to remedy breaches of s. 9 (R.
v. Bear (1988), 72 Sask. R. 99 (Prov. Ct.); R. v. L. (S.L.)
(2002), 229 Sask. R. 96, 2002 SKQB 425 and s. 12); R. v.
Foulds, [1998] S.J. No. 560 (Prov. Ct.) of the Charter.)
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Part III. Constitutional Remedies


Chapter 10. Exclusion of Unconstitutionally Obtained Evidence


IV. Threshold Issues in the Exclusion of Evidence


D. Evidence Obtained in a Manner that Violates Charter Rights


§ 10:24. The Need for a Temporal or Causal Connection
Between the Violation and the Evidence—Determining if the
Connection Between the Charter Violation and the Evidence


Sought to be Excluded is too Remote


Strachan suggests that evidence obtained in the same transaction and
during the same time period as a Charter violation will be evidence
obtained in a manner that violates the Charter. It is not necessary that the
Charter violation cause the discovery of the evidence, though if such a
relationship exists it will be sufficient to say that the evidence was obtained
in a manner that violated the Charter. Strachan also recognizes that in some
circumstances, the Charter violation may be too remote from the discovery
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of the evidence:


A temporal link between the infringement of the Charter and the
discovery of the evidence figures prominently in this assessment,
particularly where the Charter violation and the discovery of the
evidence occur in the course of a single transaction. The presence of a
temporal connection is not, however, determinative. Situations will
arise where evidence, though obtained following the breach of a
Charter right, will be too remote from the violation to be “obtained in


a manner” that infringed the Charter.1


In determining whether evidence is too remote from a Charter violation,
courts should reflect on the purposes and interests that the Charter right
violated was meant to protect and not so much on the time elapsed between
the violation and the discovery of the evidence. If the purposes of the
Charter have been met by subsequent compliance or are not implicated in
obtaining the evidence, then a court can safely conclude that the evidence
was not obtained in a manner that violated the Charter.


For example, in Upston,2  it could be argued that the confession obtained
was too remote from the initial violation of s. 10(b), not because of the
relatively short time lapse, but because the purposes of s. 10(b) had been
satisfied by informing the suspect of his right to retain and instruct counsel


before the confession was obtained.3  On the other hand, in R. v. Kokesch,4


a Charter violation in conducting a warrantless perimeter search a day
before evidence was seized under a warrant was sufficient to hold that the
drugs seized under the warrant were obtained in a manner that violated the
Charter. Dickson C.J.C. stated that:


… observations made by police officers during an unconstitutional
search formed the foundation for a search warrant obtained the
following day to search the observed premises. The temporal link was
not broken by any intervening events and it follows that the evidence
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was obtained in a manner that violated the constitutional rights of


the appellant.5


Even if the warrant in Kokesch had been exercised more than a day after the
warrantless search, the evidence seized under the warrant should still be
held to have been obtained in a manner that infringed the Charter. This is
because the purposes and interests that s. 8 was meant to protect would still
be implicated. The fact that the police may have taken longer to execute the
warrant is not relevant to the purposes of the Charter.


In R. v. Grant,6  the Supreme Court of Canada affirmed that “a time lag
between the Charter violation and the gathering of the impugned evidence”
did not prevent the evidence being found to have been obtained in a
manner that violated the Charter. The case involved two warrantless
perimeter searches, conducted two weeks and one day before drugs were
seized under a valid warrant. Sopinka J. concluded there was “a sufficient
temporal connection” between both unconstitutional searches and the
constitutional discovery of the drugs that the drugs should be considered for
exclusion under s. 24(2). He elaborated:


The warrantless searches, while perhaps not causally linked to the
evidence tendered, were nevertheless an integral component in a
series of investigative tactics which led to the unearthing of the
evidence in question. It is unrealistic to view the perimeter searches
as severable from the total investigatory process which culminated in
discovery of the impugned evidence. Furthermore, to find otherwise
would be to ignore the possible tainting effect which a Charter
violation might have on the otherwise legitimate components of
searches by state authorities. The temporal and tactical connections
between the warrantless perimeter searches and the evidence finally
offered at trial were sufficient to warrant the conclusion that the
evidence was obtained in a manner that violated the constitutional
rights of the respondent so as to attract the provisions of s. 24(2) of
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the Charter.7


This affirms that in determining the threshold issue of whether evidence
was obtained in a manner that violates the Charter, courts should examine
the entire investigation and not focus only on the actions that caused the
impugned evidence to be discovered.


The Supreme Court has taken a case-by-case and somewhat confusing
approach to whether evidence was too remotely obtained from a Charter


breach. In R. v. Burlingham,8  an accused's statement to a witness was found
to be obtained in a manner that violated the Charter and excluded on the
basis that the accused would not have made the incriminatory statement to
the witness had he not, the day before the statement, been subject to an
unconstitutional interrogation. Iacobucci J. stated that “even though the
statement may not have been ‘caused’ directly by the breach, it was


certainly made as a result of that breach”.9


There are limits to the breadth and generosity of the court's approach to
determining whether evidence was obtained in a manner that violated the


Charter. In R. v. Goldhart,10  the Supreme Court held that the testimony of a
witness arrested in an illegal drug raid was too remotely obtained from a
search and seizure violation to be evidence obtained in a manner that
violated the Charter. Sopinka J. suggested that the strength of a causal
connection was still relevant in cases where the temporal connection is
remote when he stated:


If both the temporal connection and the causal connection are
tenuous, the court may well conclude that the evidence was not
obtained in a manner that infringes a right or freedom under the


Charter.11


Citing restrictive American authority in support, Sopinka J. concluded that
both the temporal and causal link were weakened by the witness's



https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688186&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I7cc1bf3ef4f411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA7ADE08AE623C54E0540010E03EEFE0





voluntary decision months after the Charter violation to co-operate with the


police.12  La Forest J. dissented on the basis that the trial judge's conclusion
that there was a causal connection between the violation and the discovery
of the witness was sufficient and that any evaluation of the degree of this
connection should be left to determining whether the admission of the


evidence would bring the administration of justice into disrepute.13


Goldhart did not overrule previous cases which hold that a temporal
connection between a Charter violation and obtaining evidence may be


sufficient in the absence of a causal connection.14  This regulatory approach
should continue to govern cases such as Strachan, Kokesh and Grant where
a police investigation is tainted by a search and seizure or right to counsel
violation, even if that violation does not lead to the uncovering of the
evidence sought to be excluded.


Nevertheless, in cases where the temporal connection is more remote,
Goldhart indicates that the strength of a causal connection between the
violation and the evidence will be important. The grounds for distinguishing
Burlingham and Goldhart are not readily transparent. In Burlingham, the
court seemed to indicate that the witness would not have heard the
accused's incriminating statement unless the accused's right had been
infringed the previous day. In Goldhart, the temporal connection was more
remote and the causal connection, although present, was classified as
tenuous because the witness made an apparently independent decision to
cooperate with the police. Nevertheless, as in the standing case of


Edwards,15  there is much to be said for the dissenting position of LaForest
J., who argues for a generous approach to these threshold issues in large
part because of the flexibility that the court retains in the second part of s.
24(2) when deciding whether the admission of evidence will bring the
administration of justice into disrepute. The regulatory benefits of such an
approach are great while unlike in the United States, the crime control costs
are limited by the more flexible Canadian exclusionary rule.



https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688186&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I7cc1bf3ef4f411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA7ADE08AE623C54E0540010E03EEFE0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688186&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I7cc1bf3ef4f411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA7ADE08AE623C54E0540010E03EEFE0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996437392&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995405006&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996437392&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995405006&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996437392&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988288194&pubNum=0003591&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993391070&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996437392&pubNum=0005156&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IC&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=Ib70e4e3e0a8c11ec8caa91348e381810&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0





In R. v. Wittwer,16  the Supreme Court held that a statement obtained from
the accused immediately after he was confronted with a prior and
unconstitutionally obtained statement was obtained in a manner that
violated the Charter. The court found that there was both a sufficient
temporal and causal connection between the two statements so that the
later statement was still tainted by the unconstitutionally taking of the first
statement. Fish J. affirmed that the court would continue to take:


… a purposive and generous approach. It is unnecessary to establish a
strict causal relationship between the breach and the subsequent
statement. The statement will be tainted if the breach and the
impugned statement can be said to be part of the same transaction or
course of conduct … The required connection between the breach
and the subsequent statement may be “temporal, contextual, causal
or a combination of the three” … A connection that is merely


“remote” or “tenuous” will not suffice.17


In R. v. Grant,18  the court also found that the discovery of the gun was both
causally and temporally connected to the ss. 9 and 10(b) Charter violation in
the police's encounter with the accused. The more flexible Grant test for
exclusion should affirm the court's commitment to a broad approach to
defining when evidence is obtained in a manner that violates the Charter
that includes both temporal or transactional and causal connections. After
Grant, a finding that evidence was obtained in a manner that violates the
Charter will never result in automatic exclusion. Rather, it will allow the
court to assess all the circumstances, particularly in relation to the
seriousness of the Charter violation. In other words, courts under the post-
2009 Grant test for the exclusion of evidence need not and should not take a
restrictive approach to the threshold issue of determining whether evidence
is sufficiently connected to a Charter violation to be eligible for exclusion.


In R. v. Mian,19  the court stressed that the lack of causal connection
between a violation and evidence sought to be excluded was not conclusive
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especially when courts respond to a very serious Charter violation. One
exception to this approach is a case where the court deferred to the trial
judge's conclusion that the connection between statements obtained
through an undercover “Mr. Big” operation and an illegal wiretap was too
attenuated. The Crown did not use the wiretaps and the Mr Big statements
had led to the victim's remains. Justice Moldaver extended the deference
accorded to the trial judge's weighing or balancing of s. 24(2) factors to the
decision of whether it was obtained in a manner that violated the Charter.
He also indicated that while a causal connection between the violation and
the evidence sought to be excluded is not required, it remains “an important


factor the trial judge's consideration”.20


The Supreme Court of Canada has rejected a narrow approach to when
evidence is obtained in a manner that violates the Charter in favour of a
broad temporal test which focuses on police conduct throughout an
investigation. The lack of a causal connection between the violation and the
obtaining of the evidence may be relevant, however, in cases where there is
only a remote relation between a Charter violation and evidence sought to
be excluded. The court's approach has the practical result of ensuring that
any evidence obtained during a transaction tainted by a serious Charter
violation can be excluded. This makes sense when it is recalled that, unlike
in the United States where a narrow approach requires both a causal
connection between a violation and the discovery of evidence, a
determination under s. 24(2) that evidence has been obtained in a manner
that violates the Charter does not result in the automatic exclusion of the
evidence and that courts pay particular attention under s. 24(2) to the
danger of condoning serious Charter violations.


© 2021 Thomson Reuters Canada Limited.
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Questions of remoteness “should be dealt with on a case-by-case basis.
There can be no hard and fast rule for determining when evidence
obtained following the infringement of a Charter right becomes too
remote”: R. v. Strachan, [1998] 2 S.C.R. 980, 56 D.L.R. (4th) 673, at p. 693.


R. v. Upston, [1988] 1 S.C.R. 1083, 42 C.C.C. (3d) 560 at p. 564.


In R. v. I. (L.R.), [1993] 4 S.C.R. 504, 109 D.L.R. (4th) 140 at p. 159,
however, the court suggested that the “close temporal relationship”
between two statements taken from a young offender resulted in them
being obtained in a manner that violated s. 10(b) despite the fact that
the youth had twice consulted his lawyer before making the second
statement. The court also indicated that there was a causal connection
between the statements because the first statement, taken before the
accused had been informed of his right to counsel, “was a substantial
factor leading to the making of the second”, which was merely an
attempt to explain the longer first statement. In these circumstances,
Sopinka J. concluded at p. 160: “communication with counsel cannot be
said to have the determinative effect that it would have had if it had
taken place before the first statement.”


R. v. Kokesch, [1990] 3 S.C.R. 3, 61 C.C.C. (3d) 207.


R. v. Kokesch, [1990] 3 S.C.R. 3, 61 C.C.C. (3d) 207, at p. 220. The Chief
Justice dissented in the result that the evidence should be excluded
because of the seriousness of the Charter violation, but not on this
point.


R. v. Grant, [1993] 3 S.C.R. 223, 84 C.C.C. (3d) 173 at p. 198.


R. v. Grant, [1993] 3 S.C.R. 223, 84 C.C.C. (3d) 173, at p. 198. Similarly, in
two companion cases Sopinka J. held that drugs discovered under a
valid warrant were nevertheless obtained in a manner that violated the
Charter because a prior warrantless perimeter search “was an integral
part of the investigation”: R. v. Plant, [1993] 3 S.C.R. 291, 84 C.C.C. (3d)
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203 at p. 217, and formed part “of an ongoing investigation” and thus
was “not sufficiently remote” from the valid seizure of the evidence to
“diminish their temporal connection”: R. v. Wiley, [1993] 3 S.C.R. 263, 84
C.C.C. (3d) 161 at p. 172. In R. v. Bartle, [1994] 3 S.C.R. 173, 118 D.L.R.
(4th) 83 at p. 108, Lamer C.J.C. stated: “Generally speaking, so long as it
is not too remotely connected with the violation, all the evidence
obtained as part of the ‘chain of events’ involving the Charter breach
will fall within the scope of s. 24(2).” See also R. v. Burlingham, [1995] 2
S.C.R. 206, 124 D.L.R. (4th) 7 at p. 29, in which a statement made by the
accused to a third party was excluded even though “but remotely
connected to the unconstitutional conduct”.


R. v. Burlingham, [1995] 2 S.C.R. 206, 124 D.L.R. (4th) 7 at pp. 26-30.


R. v. Burlingham, [1995] 2 S.C.R. 206, 124 D.L.R. (4th) 7, at p. 27.
Iacobucci J. seemed to imply a causal connection when he concluded
that the statements “could not have been obtained but for the
unconstitutional manner in which the accused was tricked into
participating in the construction of evidence for the purposes of his
trial” (at p. 28) (emphasis added). At another point in the judgment,
however, he notes that the statement “was but remotely connected to
the unconstitutional conduct” (at p. 29).


R. v. Goldhart, [1996] 2 S.C.R. 463, 107 C.C.C. (3d) 481.


R. v. Goldhart, [1996] 2 S.C.R. 463, 107 C.C.C. (3d) 481, at p. 495.


R. v. Goldhart, [1996] 2 S.C.R. 463, 107 C.C.C. (3d) 481, at p. 496, citing
United States v. Ceccolini, 435 U.S. 268 (U.S. N.Y. Sup., 1978), in support.
As La Forest J. notes in his dissent, the voluntariness and independence
of a witness's decision to co-operate with the police may be suspect
where the witness was arrested in part because of a Charter violation.


R. v. Goldhart, [1996] 2 S.C.R. 463, 107 C.C.C. (3d) 481, at p. 503.
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Sopinka J. states that if there is a close temporal connection, “a causal
connection, that is weak or even absent will be of no importance”: R. v.
Goldhart, [1996] 2 S.C.R. 463, 107 C.C.C. (3d) 481, at p. 495. See also R. v.
C. (E.) (1997), 114 C.C.C. (3d) 1, 98 O.A.C. 30 (Ont. C.A.); R. v. Griffin
(1996), 111 C.C.C. (3d) 490, 39 C.R.R. (2d) 239 (Nfld. C.A.), leave to appeal
refused (1997), 43 C.R.R. (2d) 186 (note), applying the court's previous
broad definitions of what evidence is obtained in a manner that
violates the Charter; R. v. Flintoff (1998), 126 C.C.C. (3d) 321, 16 C.R. (5th)
248 (Ont. C.A.) at p. 336, holding that a breathalyzer sample had been
obtained in a manner that violated the Charter because it was
temporally but not causally “tainted by the humiliating and
unconstitutional strip-search, which formed an integral part of a single
investigatory transaction”. The Quebec Court of Appeal has accepted
the principle “that even if there is no causal link between the violation
and the evidence brought before the court, the evidence may
nevertheless be declared inadmissible pursuant to section 24(2) if the
temporal link between the breach and the discovery of the evidence is
so strong that the breach and discovery of the evidence form part of the
same transaction”: R. v. Robillard (2000), 151 C.C.C. (3d) 296, 39 C.R.
(5th) 189 (Que. C.A.). The Ontario Court of Appeal has similarly noted
that “the Supreme Court's generous and increasingly broad approach to
the ‘obtained in a manner’ requirement allows the court, in an
appropriate case, to exclude the evidence because of a Charter breach
occurring after the evidence was discovered”: R. v. Pino, 2016 ONCA
389, 2016 CarswellOnt 8004 (Ont. C.A.) at para. 48.


See, § 10:14.


R. v. Wittwer, [2008] 2 S.C.R. 235, 231 C.C.C. (3d) 97.


R. v. Wittwer, [2008] 2 S.C.R. 235, 231 C.C.C. (3d) 97, at para. 21 (citations
omitted).


R. v. Grant, [2009] 2 S.C.R. 353, 245 C.C.C. (3d) 1, at para. 131.
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R. v. Mian (2014), 315 C.C.C. (3d) 453, 2014 SCC 54 (S.C.C.) at para. 83.


R. v. Mack (2014), 315 C.C.C. (3d) 315, 2014 SCC 58 (S.C.C.) at para. 41.
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Part III. Constitutional Remedies


Chapter 10. Exclusion of Unconstitutionally Obtained Evidence


II. The Evolution and Purposes of Exclusion of Evidence


§ 10:4. Exclusion of Evidence to Regulate Police Conduct


Unlike corrective rationales which look backward to nullifying a past
wrong, regulatory rationales look forward to providing incentives to
influence future conduct. The focus is not on compensating a particular
accused or nullifying the effects of a particular constitutional violation, but
rather on deterring constitutional violations in general. The United States
Supreme Court first relied on this rationale in 1960 when it stated that the
exclusionary rule “is calculated to prevent, not to repair. Its purpose is to
deter — to compel respect for the constitutional guaranty in the only


effectively available way — by removing the incentive to disregard it”.1


This rationale was subsequently used to justify the exclusion of evidence


obtained by State officers through Fourth Amendment violations2  and
statements obtained in violation of the Miranda rules governing custodial


interrogation.3  The deterrence rationale was used to justify a rigid







approach to exclusion, regardless of the relative seriousness of the
constitutional violation or the crime charged. It was also used to justify a
refusal to exclude evidence in contexts where it is believed that the police


will not be influenced by judicial rulings.4


Just as the corrective rationale for exclusion was influenced by the legal and
political culture in which it was produced, so too was the deterrence
rationale. It was articulated at a time when Americans were starting to
recognize police misconduct in the South and in the large cities and when
they were confident about the ability of law to influence human behaviour.
At about the same time as the deterrence rationale for exclusion of evidence
was adopted, American tort law was changing from its corrective origins to


a new emphasis on the regulation and deterrence of harmful behaviour.5


At one level, the introduction of a deterrence rationale did not change the
American exclusionary rule much because both deterrence and corrective
rationales were used to justify exclusion of unconstitutionally obtained
evidence, as a more or less automatic remedy for constitutional violations
that produced evidence. Nevertheless, there were significant differences
between the two rationales. Exclusion was the automatic remedy under the
corrective rationale because it was required by the nature of the right
violated and the rule of law. On the other hand, an automatic exclusionary
rule was necessary under Mapp and Miranda as a means of providing clear
signals and incentives to the police to comply with constitutional
safeguards. In subsequent years, however, the United States Supreme Court
has used the deterrence rationale to retreat from the exclusionary rule on
the basis of sometimes problematic assertions that exclusion of evidence in
various contexts is not necessary to deter police misconduct.


The exclusionary remedy remains controversial in the United States largely
because of shortcomings of both the corrective and deterrence rationales. A
corrective focus on the nullification of particular constitutional violations
provides the most robust remedies to those who possess or divulge evidence







1


2


3


of crimes. It does not benefit those who suffer constitutional violations if no


evidence is discovered or introduced at trial.6  Moreover, corrective justice
ignores the social interests that may be harmed by exclusion of evidence
because of its bipolar focus on the rectification of past wrongs between the
State and the accused. The public or the victims of crime cannot be
considered. By requiring a causal connection between the violation and the
discovery of the evidence, corrective approaches also rely on speculation
about whether evidence could have been obtained without the violation.


The deterrence rationale for exclusion of evidence is also problematic. It
assumes that the police are aware of judicial rulings and that exclusion of
evidence provides sufficient incentives for them to modify their behaviour.
It relies on influencing police behaviour in all cases through the treatment
of a narrow group of cases. If a person is not charged with an offence or
pleads guilty, exclusion of evidence is unlikely to influence police


behaviour.7  Finally, the deterrence rationale has been criticized for not
judging the proportionality between illegalities committed by the police and
the suspect. This explains the famous comment that “there has been no
blinking the consequences. The criminal is to go free because the constable


has blundered”.8  Both corrective and regulatory approaches to the
exclusion of unconstitutionally obtained evidence can be criticized for
ignoring social interests harmed by the exclusion of relevant evidence in
criminal trials.


© 2021 Thomson Reuters Canada Limited.


Footnotes


Elkins v. United States, 364 U.S. 206 (1960), at p. 217.


Mapp v. Ohio, 367 U.S. 643 (U.S. Ohio S.C., 1961), at pp. 656-60.


Miranda v. Arizona, 384 U.S. 436 (U.S. Sup. Ct., 1966), affirmed 385 U.S.
890 (U.S. Sup. Ct., 1966), at pp. 476-9.
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For example, Mapp and Miranda were not applied retroactively to
convictions obtained before the announcement of those decisions on
the grounds that the rules in those cases were designed to prevent
constitutional violations, not to ensure fair trials or to exclude
unreliable evidence. See Linkletter v. Walker, 381 U.S. 618 (U.S. La. S.C.,
1965), at pp. 636-9; Johnson v. New Jersey, 384 U.S. 719 (1966), at p. 730.
The United States Supreme Court has also relied on the deterrence
rationale to refuse to apply the exclusionary rule in federal habeas
corpus proceedings: Stone v. Powell, 428 U.S. 465 (U.S. Sup. Ct., 1976),
affirmed 429 U.S. 874 (U.S. Sup. Ct., 1976); civil proceedings United
States v. Janis, 428 U.S. 433 (1976); grand jury proceedings U.S. v.
Calandra, 414 U.S. 338 (1974); and deportation hearings I.N.S. v. Lopez-
Mendoza, 468 U.S. 1032 (1984). More recently, the deterrence rationale
has been used to justify the admission of unconstitutionally obtained
evidence obtained by good faith reliance on search warrants United
States v. Leon, 468 U.S. 897 (1984), on legislation Illinois v. Krull, 107 S.
Ct. 1160 (1987), and on defective arrest warrants Arizona v. Evans, 115
S. Ct. 1185 (1995).


The California Supreme Court led the way on both fronts. In People v.
Cahan, 282 P. 2d. 905 (1955), at pp. 911-12, Justice Traynor concluded
that the exclusion of unconstitutionally obtained evidence was the most
effective way to deter constitutional violations: “Experience has
demonstrated … that neither administrative, criminal nor civil
remedies are effective in suppressing lawless searches and seizures.
The innocent will suffer with the guilty and we cannot close our eyes to
the effect the rule we adopt will have on the rights of those not before
the court.” A decade earlier, he wrote an influential judgment
propounding a theory of absolute liability in products liability cases, in
part, in order to give companies incentives to make their products
safer: Escola v. Coca Cola Bottling Co. of Fresno, 150 P. 2d. 436 (1944), at
p. 440.
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The Ontario Court of Appeal's strongly worded Flintoff 1  decision raises some interesting and
unusual Charter considerations. The accused was arrested for impaired driving and upon arriving
at the police station was strip searched as a precautionary safety measure being applied to all
detainees. The Court of Appeal was disturbed by the arbitrary nature of the conduct, describing it
as a clear s. 8 Charter violation, one which was "flagrant . . . [and] would shock the public . . . " 2


As a result, the Court went on to exclude breath samples taken after the violation.


Both the finding of a violation and the chosen remedy are worthy of comment. The characterization
of an arbitrary strip search as a "flagrant" s. 8 violation effects a virtually complete reversal of the
Court's earlier position regarding these types of searches undertaken incident to a lawful arrest.
The s. 24(2) ruling also bears scrutiny. The conclusion that the excluded evidence was "obtained in
a manner that infringed . . . [the] Charter" despite being only temporally connected to the impugned
violation, seems out of step with the Supreme Court of Canada's recent decisions on the subject.


Strip Searches as Routine Procedure


One of the more interesting aspects of the Flintoff decision is the manner in which it addresses
routine strip searching as a police procedure. For years, the defining judgment on point was R. v.
Morrison, 3  a 1987 decision of the Court of Appeal. The circumstances were quite similar to those
in Flintoff. In Morrison, the accused was arrested for theft of groceries and money. Upon arrest,
the police discovered most of the groceries alleged to have been stolen, but not the money. While
in the cruiser the accused voluntarily reached down the front waistband of her jeans and produced
a bundle of cash. She told the police that while this was, in fact, the money at issue she had not
stolen it; rather it had been given to her by the complainant. At the police station the accused was
turned over to a female officer who was asked to conduct a strip search. While the accused was in
the process of undressing a quantity of marijuana fell from within her clothing and was seized by
the female officer. The officers involved testified that a strip search was performed virtually as a
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matter of course in order to find whether detained persons had on them any property that might be
related to the charge and/or any weapon that could be used against an officer.


Much like Flintoff, there was no indication that the accused was hiding any evidence nor that
she posed any threat to the officers. In fact, all evidence was to the contrary. She had voluntarily
complied with every request made of her and had produced the contested money of her own
initiative. Still, the Court of Appeal concluded that the search, however arbitrary, was not in
violation of the Charter:


The authority to search the respondent in this case was derived from and was incident to
the lawful arrest. However, although an officer has a right to search the person of one under
arrest, the search must be carried out in a manner which is reasonable.


In a case such as this, the respondent has the burden of persuading the court by a balance of
probabilities that her right to be secure against unreasonable search was infringed. Since she
was under arrest, the police officer had the right to search her person for the purposes already
set forth. It was not necessary for the police officer to believe that there was a probability that
weapons or evidence would be found upon her person. 4


In fairness to the Court of Appeal, this decision was released before the Supreme Court of Canada's
landmark judgments in Cloutier v. Langlois 5  and R. v. Simmons 6  which helped define the proper
scope of a constitutional search incident to arrest. Since the release of these cases, it is clear that
a search incident to arrest is subject to certain limits, one of the more important being that "the
greater the intrusion, the greater must be the justification and the greater the degree of constitutional
protection." 7


While it would seem from the more recent case law that conducting a strip search as part of a
routine procedure is a practice which should not be followed, 8  it is interesting to note that different
courts have characterized the strip search in quite dissimilar terms. 9  While Flintoff and others
have called it "intrusive" as well as "unlawful, capricious and humiliating", 10  this has not been
the unanimous conclusion of the Canadian judiciary. As Boyd Co. Ct. J. stated in R. v. Kalin: 11


. . . I do not find that the impugned skin search amounted to any "flagrant" breach of the
Charter. The accused was properly arrested. Breathalyser tests were properly administered.
He was properly booked into the police station and properly searched, at least in the first
instance, while at the booking desk. While I have found that the strip search was not a lawful
search, I nevertheless note that it was conducted in the privacy of an empty cell, that the
accused was never physically touched, and that he was never subjected to any abusive conduct
in the hands of the police.
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Given the different approaches which have been taken across Canada, it is certainly welcome to
see an appellate court speak so firmly against searches of this type, as the reasoning of Finlayson
J.A. on this point is preferable to the approach taken in Kalin and other cases. Conducting routine
strip searches without cause in every situation is a development which should not be encouraged.
Taken to the extreme it results in situations like that which occurred in R. v. Dalshaug, 12  where
the accused was legally stopped for a traffic violation, and upon stating that she did not have a
registration for her vehicle, was strip searched. Obviously, in cases involving potentially dangerous
offenders 13  or in situations where there are reasonable grounds to believe the detainee has
evidence on his or her person, a strip search is a logical and necessary step for the police to take.
However, in other cases, especially where it is clear that a pat down search - or no search at all -
could achieve the necessary objectives with less intrusion, it is hard to see a strip search as anything
but a serious invasion of personal dignity. This is exactly what s. 8 of the Charter is designed to
protect. 14  A violation of this sort should be treated quite seriously.


Obtained in a Manner - Need for a Tactical Connection


While the Court of Appeal's decision with regard to the s. 8 violation was consistent with recent
case law, the choice of remedy gives rise to some concern, especially insofar as it addresses whether
the evidence was "obtained in a manner that infringed the Charter", a term which continues to
be a rather large thorn in the side of Canadian jurists. While the phrase was arguably placed in
s. 24(2) for the purpose of acting as a form of gatekeeper mechanism, the early decisions on
point tended to ignore its careful wording and invited virtually automatic passage through to the
substantive part of the exclusionary test. The Supreme Court of Canada's recent judgment in R.
v. Goldhart 15  appeared to signal a reconsideration of that approach. Flintoff, however, if not in
direct contradiction with Goldhart, is certainly one of the more generous recent interpretations of
the term "obtained in a manner".


Flintoff is noteworthy for a number of reasons. The Court of Appeal held that s. 24(2) could be
engaged despite the fact that the evidence at stake was procured by legal means, in that the accused
was validly arrested and the breathalyzer results properly secured. 16  Perhaps of more significance
is the fact that the strip search and the taking of the breathalyzer sample were undertaken as
separate procedures and for quite different purposes. In other words, the two procedures were
not "tactically" connected; the obtaining of the evidence did not in any way result from, or occur
during, the procedure which caused the Charter violation. These two actions were connected,
therefore, solely by a temporal link, raising the question of whether a purely temporal link should
suffice to trigger the s. 24(2) inquiry.


While the term "obtained in a manner" has usually operated so as to include evidence connected
via a causal link, purely temporal links have always been problematic. In fact, while Goldhart
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was seen as a retreat from earlier judicial pronouncements on the issue, it is important to note that
despite a mostly "generous approach" 17  to the first part of the s. 24(2) inquiry, the Supreme Court
has never fully embraced the temporal test. Indeed, the leading cases have consistently emphasized
that a purely temporal connection will not always suffice to trigger the application of s. 24(2). As
Dickson C.J.C. held in R. v. Strachan: 18


The presence of a temporal connection is not, however, determinative. Situations will arise
where evidence, though obtained following the breach of a Charter right, will be too remote
from the violation to be 'obtained in a manner' that infringed the Charter.


There are sound reasons for refraining from adopting a purely temporal approach. Consider the
following example. During a murder investigation, a suspect is legally arrested but is not properly
informed of his rights to counsel. Despite the error, he remains silent and reveals nothing helpful to
the police. At that very moment, several miles away, the police begin a legal search of the suspect's
dwelling house and discover the murder weapon.


This example helps show why a temporal connection, on its own, is a peculiar way of triggering
the s. 24(2) inquiry. It is difficult to see how, in the aforementioned example, the evidence could
be seen as being "obtained in a manner" that violated the Charter, despite the contemporaneous
temporal nature of the violation and the discovery of evidence. While the temporal connection
might be strong, the causal connection is non-existent. While the actions take place as part of one
overarching police investigation, the violation of the Charter and the legal search occur while
different members of the police are executing different aspects of such an investigation.


Moreover, strictly from an interpretative standpoint, a temporal connection does not truly accord
with the wording of the Charter section itself. The term "obtained in a manner" does not necessarily
read so as to require a causal connection, but it certainly seems to speak of more than merely a
temporal one. 19


In order to temper the unlimited application of s. 24(2) and avoid including situations which
are clearly inappropriate, in Goldhart the Supreme Court appeared to turn to the concept of
remoteness, in that a temporal link could be sufficient, so long as the obtaining of the evidence
was not too remote. What exactly is meant by "remoteness" is unclear. It would seem, however,
that the term does not refer solely to the time lapse between the violation and the obtaining of
evidence. If a violation were sufficiently removed in time, there would in fact be no temporal link
at all, and no need to consider remoteness as a separate concept.


In any event, it is certainly arguable that whatever Dickson C.J.C. meant when he first spoke of
remoteness in Strachan was wiped away by the Supreme Court in Goldhart, where Sopinka J.
adverted to the need for a causal link, or at least an examination of "the whole of the relationship
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between the breach and the evidence." 20  The key passage in Goldhart, 21  intended to resolve the
matter is, at best, inconclusive and allows for a good deal of interpretation:


Although Therens and Strachan warned against over-reliance on causation and advocated an
examination of the entire relationship between the Charter breach and the impugned evidence,
causation was not entirely discarded. Accordingly, while a temporal link will often suffice,
it is not always determinative. It will not be determinative if the connection between the
securing of the evidence and the breach is remote. I take remote to mean that the connection
is tenuous. The concept of remoteness relates not only to the temporal connection but to
the causal connection as well. It follows that the mere presence of a temporal link is not
necessarily sufficient. In obedience to the instruction that the whole of the relationship
between the breach and the evidence be examined, it is appropriate for the court to consider the
strength of the causal relationship. If both the temporal connection and the causal connection
are tenuous, the court may very well conclude that the evidence was not obtained in a manner
that infringes a right or freedom under the Charter. On the other hand, the temporal connection
may be so strong that the Charter breach is an integral part of a single transaction.


It is not entirely clear what is meant by this passage. Indeed, recently in R. v. Caputo, 22  the Ontario
Court of Appeal aptly summed up the uncertainty, referring to this part of Goldhart and concluding
from it that remoteness "sometimes involv[es] a question of causal connection."


Reinserting the need for a causal link through the concept of remoteness, however, would be
unwise, as it would essentially eliminate the flexibility and accessibility of the temporal approach.
Additionally, as set out by Dickson C.J.C. in Strachan, it would ultimately invite disparity into
the way different Charter rights are treated, as some rights are more likely to be causally linked
with the obtaining of evidence than others. In any event, there may be a valid alternative to
a causal test. While the precise message in Goldhart with respect to remoteness is somewhat
unclear, it is helpful to examine how Sopinka J. treated the earlier decisions dealing with the
term "obtained in a manner". It is arguable that the determination of remoteness may rest not in
whether a causal connection exists, but rather whether a "tactical" connection is present in that the
conduct in violation of the Charter was actually directed at the evidence ultimately discovered, or
at least occured during a single investigative transaction. Indeed, Sopinka J. in examining the prior
jurisprudence frequently referred not to a causal link, but rather to the "strength of the connection"
between the violation and the discovery of evidence.


This approach was taken in R. v. Grant. 23  In Grant, the police conducted a number of warrantless,
and hence unconstitutional, perimeter searches of the accused's premises. Nevertheless, the
evidence ultimately acquired was obtained via a search warrant which could have validly been
issued without the information obtained from the illegal searches. Still, the Supreme Court, per
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Sopinka J., had little difficulty concluding that the evidence was "obtained in a manner" that
violated the Charter: 24


The warrantless searches, while perhaps not causally linked to the evidence tendered, were
nonetheless an integral component in a series of investigative tactics which led to the
unearthing of the evidence in question . . . The temporal and tactical connections between
the warrantless perimiter searches and the evidence finally offered at trial were sufficient to
warrant the conclusion that the evidence was obtained in a manner . . . so as to attract the
provisions of s. 24(2) of the Charter. [Emphasis added.]


Additionally, Sopinka J. considered R. v. Church of Scientology of Toronto, 25  where there was a
fairly clear causal link between the evidence discovered and the violations. Nevertheless, Sopinka
J. made it clear [at p. 311 C.R.] that the existence of a causal connection alone was insufficient to
trigger s. 24(2) scrutiny. He criticized the trial judge for failing to consider the temporal link and,
separately, for "fail[ing] to evaluate the strength of the connection between the impugned evidence
and the breach." 26


These cases illustrate how the tactical connection between a violation and the obtaining of evidence
can assist in revealing whether evidence was obtained in a manner that violated the Charter.
Indeed, a tactical analysis is much more forgiving than a causal one. It does not require a result
oriented approach in which only "successful" Charter violations will lead to the possibility of
exclusion. In other words, it does not put a court in the position of having to "speculate whether
the evidence would have been discovered had the Charter violation not occurred." 27  It is simply
a matter of examining whether the action which caused the Charter violation was taken as part
of a step towards securing evidence.


This returns us squarely to Flintoff. In Flintoff, the Court of Appeal activated s. 24(2) by concluding
that the violation and the obtaining of evidence were so temporally connected so as to form part
of a "single transaction". Unfortunately, this conclusion is difficult to accept if one accepts the
need for at least a tactical connection. In order to form part of a single transaction, there should
be a constant investigatory process leading to the discovery of evidence. As Grant demonstrates,
it is not necessary for it to be causally connected to the discovery. Nevertheless, by any form of
reasoning, Flintoff would seem to be a major departure from the earlier cases as the impugned
search was not made for the discovery of evidence, or for an investigative practice at all, but rather
"for the purpose of maintaining the safety of the accused, the police, and other persons at the
station." 28  Moreover, the search did not actually result in the obtaining of any evidence and was
undertaken separately from the breathalyzer procedure which subsequently followed.


Aside from encouraging a broad application of s. 24(2), it is difficult to accept that evidence taken
from a legal breathalyzer test is obtained in a manner that infringes the Charter because of conduct
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by police in strip searching the accused. It goes against the wording of the section, and aside from
the fortuitous timing of the search offers no valid reason for triggering the exclusion clause. What
if the strip search had been done after the breathalyzer had been performed? The indignity to
the accused would be the same, the "shock to the public" would be identical. Nevertheless, there
would be no connection sufficient to consider excluding the evidence. This inconsistency is the
natural result of using a temporal link as the basis for exclusion and demonstrates why it is, on its
own, a weak precept for engaging the exclusion test. The entire rationale is inherently arbitrary
and depends mainly upon the fortuitous timing of events. Requiring at least a tactical connection
would provide for more consistent results and better conform to the actual wording of s. 24(2).


Conclusion


Clearly, the Court of Appeal was irritated by the conduct of the police in this case and was
determined to do something about it. While the method chosen may have been questionable, the
decision to remedy the conduct is certainly understandable.


It is slightly curious, however, that the Court of Appeal did not consider the possibility of ordering
a stay of proceedings rather than excluding the evidence. It would appear that all the necessary
findings were present on the record. If the action in contravention of the Charter was truly
abhorrent enough to "shock the public", it would presumably preclude the Crown from proceeding
with charges against the accused, as to do so would constitute an abuse of process and in the
clearest of cases would require a stay of proceedings. 29  In this case, the Court of Appeal called
the strip search a "flagrant", "intrusive" violation which would: 30


. . . shock the public especially if this court was seen to condone the introduction into the
investigative process available to police in the taking of breathalyzer samples, requirements
that are contrary to the Code, the common law and the Charter. It was unreasonable to strip
search the appellant and there was no tenable justification for the intrusive violation of the
appellant's Charter rights.


This is extremely strong language. It is hard to imagine that these findings would not suffice to
establish that any trial held in light of such conduct would not be in accordance with the dictates
of fundamental justice and hence, an abuse of process. Given the expressed concern of the Court
of Appeal, a finding that this was one of the "clearest of cases" requiring a stay of proceedings
would certainly have been a justifiable result.
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automatic strip searching of detainees which is problematic - not the procedure per se.


14 R. v. Stillman (1997), 113 C.C.C. (3d) 321, 144 D.L.R. (4th) 193, 5 C.R. (5th) 1, [1997] 1 S.C.R. 607, 209 N.R. 81, 185 N.B.R. (2d)
1, 472 A.P.R. 1, 42 C.R.R. (2d) 189 (S.C.C.).
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Chapter 20. Improperly Obtained Evidence


II. Exclusion of Evidence Under the Canadian Charter of Rights and Freedoms
in Criminal Cases


B. Obtained in a Manner


§ 20:7. The Temporal Approach


Though its objectives in establishing an expansive approach to the s. 24(2)
inquiry were admirable, the Supreme Court in Strachan never clearly
established what exactly was required to satisfy the “obtained in a manner”
criterion. More than anything else, Dickson C.J. seemed to want to retain
flexibility in this part of the section 24(2) inquiry, noting that:


[T]he first inquiry under s. 24(2) would be to determine whether a
Charter violation occurred in the course of obtaining the evidence. A
temporal link between the infringement of the Charter and the
discovery of the evidence figures prominently in this assessment,
particularly where the Charter violation and the discovery of the
evidence occur in the course of a single transaction. The presence of a
temporal connection is not, however, determinative. Situations will
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arise where evidence, though obtained following the breach of a
Charter right, will be too remote from the violation to be “obtained in
a manner” that infringed the Charter. In my view, these situations
should be dealt with on a case by case basis. There can be no hard
and fast rule for determining when evidence obtained following the


infringement of a Charter right becomes too remote.1


This excerpt had an undeniable and immediate impact upon the s. 24(2)
analysis, rendering the “obtained in a manner” test largely meaningless.


Though the passage is not entirely consistent,2  it seemed to mandate a
singular focus upon the temporal connection between Charter violation and
the discovery of evidence. Effectively, according to Strachan, where the
discovery of evidence: (a) follows a Charter violation, and (b) is not “too
remote”, it can be considered for exclusion under the remainder of the s.
24(2) inquiry.


The approach unquestionably makes it easier for applicants hoping to have
evidence excluded under s. 24(2), but it suffers from a number of theoretical
and practical shortcomings. For example, shortly after Strachan was
released, using strong condemnatory language, Paciocco opined that:


It is difficult to feel satisfied that this conclusion has anything to do
with s. 24(2). It runs roughshod over the basic concept. It is no longer
possible to speak accurately about “unconstitutionally obtained
evidence” given that the manner of discovering the evidence need
not be unconstitutional; subject to remoteness considerations, it is
enough if there is some coincidence in time between the discovery of


the evidence and a constitutional violation.3


There is merit to this criticism, as Strachan probably went farther than was
necessary in order to reject an undesirable alternative: the need for a
“causal” connection. In reality, the Court's focus on the timing of the breach
and its relationship to the discovery of evidence is simultaneously too broad
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and too narrow. A good example of a case demonstrating the problems is R.


v. Flintoff,4  a later judgment of the Ontario Court of Appeal. In that case, the
accused was properly arrested for impaired driving, subjected to a pat-
down search and taken to the police station for a breathalyzer test.
Throughout, the accused was polite and cooperative, and was described by
the investigating officer as a “model accused”. Nonetheless, prior to
providing a breathalyzer sample, the accused was strip searched in an open
area of the station. Apparently, the (flawed) policy of the local Police
Services board was that every person brought to a police station was to be
strip searched in the interests of safety, regardless of whether there was a
reason to believe that the individual possessed weapons or contraband.


The Court of Appeal was understandably outraged by the procedure, calling
it “a flagrant violation of the Charter and an abuse of police power”. It went
on to exclude evidence of the breathalyzer sample, concluding that it had
been “obtained in a manner” that infringed the Charter. It is difficult to
dispute the correctness of the first conclusion, as strip searches constitute
an extreme exercise of police power and conducting them without cause is
deserving of condemnation. Still, it is unclear that the Court chose the
correct approach to remedy the situation, as its use of s. 24(2) to exclude the
breathalyzer evidence was premised exclusively on the relatively close
temporal connection between the strip search and the breath sample. For a
unanimous Court, Finlayson J.A. nonetheless concluded that the
breathalyzer evidence had been obtained in a manner that infringed the
Charter:


It is my opinion that this case is of the nature of one … where the
temporal connection is so strong that the Charter breach should be
seen as “an integral part of a single transaction”. Even with the
absence of a causal connection, a court faced with a flagrant and
intrusive violation of s. 8 of the Charter must give, as Le Dain J. stated
in R. v. Therens, [1985] 1 S.C.R. 613 (S.C.C.), “adequate recognition to
the intrinsic harm that is caused by a violation of a Charter right or
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freedom, apart from its bearing on the obtaining of evidence.” [I]f an
approach that focuses on the entire chain of events during which the
Charter violation occurred and the evidence was obtained is adopted,
then the temporal connection takes on greater importance. The
breathalyzer test was tainted by the humiliating and unconstitutional
strip search, which formed an integral part of a single investigatory


transaction. It was also totally unnecessary.5


Though largely consistent with Strachan, the excerpt is nonetheless
problematic if the ‘obtained in a manner’ threshold is to have any meaning
whatsoever. As an aside, it is unclear why the mere fact that the violation
was “flagrant and intrusive” has any bearing on the analysis. The strip
search may have been “humiliating”, but this does not make the chain of
events any more integrated than a similarly unconstitutional procedure of
lesser impact.


More importantly, the finding reveals some of the shortcomings of a purely
temporal approach. In finding that the evidence was unconstitutionally
obtained the Court of Appeal relied heavily on the fact that the violation and
the obtaining of evidence were so temporally connected that they formed
part of a “single transaction”. But what exactly does this mean? The
impugned search was not made for the discovery of evidence, or even for an
investigative purpose. Rather, it was undertaken “for the purpose of
maintaining the safety of the accused, the police and other persons at the
station”. Moreover, the search did not actually result in the securing of any
evidence and was undertaken separately from the breathalyzer procedure
that subsequently followed.


In fact, the only reason s. 24(2) was available at all was because of the
fortuitous timing between the strip search and the breathalyzer. But what if
the strip search had been undertaken after the breathalyzer had been
performed, or took place several hours later? The indignity to the accused
would be the same; the violation would be just as flagrant. Nevertheless,
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there would apparently be no connection sufficient to consider excluding
the evidence, as Strachan states that evidence must be obtained following a
Charter breach to receive consideration, and it clearly must be linked in


time.6  Ultimately, these erratic results are the natural consequence of using
a temporal link as the basis for exclusion and demonstrate why it is a weak
rationale for engaging the exclusionary exercise. It inevitably leads to
arbitrary outcomes, and it will often result in the exclusion of evidence
notwithstanding the fact that the link between the breach and the discovery
of evidence was virtually non-existent.


At the same time, the temporal connection test is too narrow. For example,


in R. v. Graham,7  the accused was charged with murder and subjected to a
prolonged and oppressive interrogation where he ultimately confessed to
the police. The trial judge held that the statements were taken in violation of
s. 10(b) and excluded them pursuant to s. 24(2). He refused, however, to
exclude statements made over a week later to an undercover police officer,
and this decision was upheld on appeal. According to the Court of Appeal,
“the lapse of time in the case on appeal supports a ruling that there was no
nexus, temporal or causal, between the impugned conduct and the


statement sought to be admitted”.8


Without impugning the particular decision in Graham, one can see the
difficulty of focusing exclusively on a temporal connection. There may well
be Charter violations that eventually lead to the discovery of evidence, even
if it takes days, weeks or months for the discovery to occur. Consider a
scenario where the police wrongfully take a statement from the accused
that reveals certain information, the significance of which is not understood
for years. Assuming that this information eventually reveals another piece
of evidence vital to the prosecution case, can it truly not be said that such
evidence was obtained in a manner that violated the Charter? Why should
the timing issue be determinative?


A different example of a misplaced focus on temporality occurred in R. v. W.
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(E.).9  There, the accused was charged with multiple counts of sexual
assault. Contrary to the dictates of s. 503(1) of the Criminal Code, however,
he was not brought before a justice of the peace — despite the fact that one
was available — “without unreasonable delay”. Instead, the police decided
to hold him overnight and question him 22 hours after he was arrested. At
the end of this interview, he made a number of incriminating statements.


On appeal, he sought to have the statement excluded, on the grounds that he
was in the process of being arbitrarily detained when it had been made.
While the Newfoundland and Labrador Court of Appeal agreed that there
had been a fairly serious breach of s. 9 of the Charter, it declined to consider
whether admission of the evidence would bring the administration of
justice into disrepute. According to the Court, the evidence had not been
obtained in a manner that contravened the accused's constitutional rights:


[I]t is necessary to consider the first prong of the inquiry,
which requires that a causal link be established between the
infringement of the right not to be arbitrarily detained and
[the accused's] agreement to provide the statement. While the
threshold is low, there must be some evidence to support the
conclusion that [the accused] would not have given the
statement if he had not been [arbitrarily] detained …


The trial judge found that there was no evidence of oppressive
or improper conduct by the police in obtaining the statement,
and that the delay … was not for any improper purpose, in
particular, for the purpose of increasing the likelihood of
obtaining a statement …


…


[The accused] failed to establish that his detention … had any
relationship with or connection to his agreement to give the police a
statement. The necessary causal connection between the arbitrary



https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688171&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=Ibdc73175f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280475656&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=I949d4e32f46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA716F5894663006E0540010E03EEFE0





1


2


detention and provision of the statement was not made out.10


The conclusions drawn here are troublesome. To begin with, the Court of
Appeal's statement to the effect that the first prong of the s. 24(2) inquiry
“requires that a causal link be established” is clearly wrong. Moreover,
there is good reason to believe that this evidence was obtained in a manner
that violated the Charter, for there was a fairly direct connection between
the breach and the discovery of the evidence, even if the temporal link was
weak. This becomes apparent when it is recognized that the decision to
delay the interview with the accused was a direct result of the police's
negligent and misguided approach to the bail provisions of the Code. While
the evidence may not have supported a “causal” link between the violation
and the discovery of the statement, it clearly showed a link of some kind
connecting the two events. The late interview was part of an ongoing course
of conduct by the police with regard to their treatment of the accused, and
with this in mind, further consideration should have been given to
determine whether the violation was sufficiently serious to warrant
excluding the evidence.


© 2021 Thomson Reuters Canada Limited.


Footnotes


R. v. Strachan, [1988] 2 S.C.R. 980 at 1005–1006.


Brian Donovan, “The Role of Causation under s. 24(2) of the Charter:
Nine Years of Inconclusive Jurisprudence” (1991) 49 U. of T. Fac. L. Rev.
233 at 247–248, has noted that “… it is very difficult to extract from his
reasons any single consistent theory of the new threshold requirement
for exclusion … Rather, two competing and mutually inconsistent
formulations of the threshold are used interchangeably. The first of
these is that the evidence sought to be excluded must be obtained
following a violation of the Charter, but in a manner that does not
render the evidence “too remote”. The second requires only that the



https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688186&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=I7cc1bf3ef4f411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA7ADE08AE623C54E0540010E03EEFE0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988288194&pubNum=0005156&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IC&originationContext=ebook&fi=co_pp_sp_5156_1005&RS=ebbp3.0&vr=3.0#co_pp_sp_5156_1005

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280811943&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=I023ef083f9bb11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0

https://www.nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280475177&pubNum=134158&originatingDoc=I647bff6abcc111ebbc75bdc8c9017e94&refType=IG&docFamilyGuid=I45a165d6f44b11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3AEN&originationContext=ebook&RS=ebbp3.0&vr=3.0#co_pp_AA7447ABF407201AE0540010E03EEFE0





3


4


5


6


7


8


9


discovery of the evidence and the violation of the Charter occur “in the
course of the same transaction” … The two tests may produce different
results when applied to the same factual context …”


David Paciocco, “The Judicial Repeal of s. 24(2) and the Development of
the Canadian Exclusionary Rule” (1989/90) 32 Crim. L.Q. 326 at 346. For
other critiques, see Brian Donovan, “The Role of Causation under s.
24(2) of the Charter: Nine Years of Inconclusive Jurisprudence” (1991)
49 U. of T. Fac. L. Rev. 233; Peter Sankoff, “Strip Searches and The
Charter: Addressing Conceptual Problems of Right and Remedy” (1998)
16 C.R. (5th) 266. In fairness, commentators have also praised the
Court's decision. Roach has consistently advocated a broad approach to
the “obtained in a manner” threshold: Kent Roach, Constitutional
Remedies in Canada (Canada Law Book: Toronto, looseleaf) at 10–35.


R. v. Flintoff (1998), 16 C.R. (5th) 248 (Ont. C.A.). For more detailed
critique of the Flintoff decision see Peter Sankoff, “Strip Searches and
The Charter: Addressing Conceptual Problems of Right and Remedy”
(1998) 16 C.R. (5th) 266.


R. v. Flintoff (1998), 16 C.R. (5th) 248 at 260 (Ont. C.A.).


This was certainly the interpretation of Strachan in the early years, as
the courts generally accepted that evidence obtained before a Charter
violation could not be considered under s. 24(2): R. v. Pettit (2003), 179
C.C.C. (3d) 295 (B.C. C.A.). The modern approach may be evolving in a
different direction, as discussed below.


R. v. Graham (1991), 62 C.C.C. (3d) 128 (Ont. C.A.), leave to appeal
refused (1992), 69 C.C.C. (3d) vi (S.C.C.).


R. v. Graham (1991), 62 C.C.C. (3d) 128 at 141 (Ont. C.A.), leave to appeal
refused (1992), 69 C.C.C. (3d) vi (S.C.C.).


R. v. W. (E.) (2002), 168 C.C.C. (3d) 38 (Nfld. C.A.).
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10 R. v. W. (E.) (2002), 168 C.C.C. (3d) 38 (Nfld. C.A.) at paras. 45–46, 49.
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Chapter 20. Improperly Obtained Evidence


II. Exclusion of Evidence Under the Canadian Charter of Rights and Freedoms
in Criminal Cases


B. Obtained in a Manner


§ 20:10. Severing the Connection: Evidence That is Not
‘Obtained in a Manner’


The existence of a strong temporal, causal or contextual connection between
Charter violation and subsequent obtaining of evidence is normally
sufficient to secure passage through the “obtained in a manner” inquiry, but
there are situations in which the police are able to “sever” these connections


through remedial action. In R. v. Wittwer,1  Fish J. discussed the example of
a police interrogation where, for example, the detainee is not properly
afforded with his or her rights to counsel. He pointed out that a rights
breach of this sort did not effectively mean that the police were forever
precluded from obtaining evidence from this witness. On the contrary, the
police are permitted to make a “fresh start” by rectifying any Charter
violation, and “severing their subsequent interrogation from the effect of
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the earlier Charter breach”.2


This is exactly what occurred in R. v. Simon.3  In that case, the accused was
arrested and improperly cautioned. Later, the police wished to obtain a DNA
sample from the accused and re-cautioned him, fully explaining the purpose
of taking the sample and the consequences of doing so. On appeal from
conviction, the accused argued the sample should have been excluded, on
the grounds that it was tainted by the earlier Charter breach. The Ontario
Court of Appeal disagreed, referring with approval to comments by Roach to
the effect that:


In determining whether evidence is too remote from a Charter
violation, courts should reflect on the purposes and interests that the
Charter right violated was meant to protect and not so much on the
time elapsed between the violation and the discovery of the evidence.
If the purposes of the Charter have been met by subsequent
compliance or are not implicated in obtaining the evidence, then the
court can safely conclude that the evidence was not obtained in a


manner that violated the Charter.4


Applying this reasoning, the Court of Appeal concluded that the detailed
caution provided prior to taking the sample “… drives a wedge between the


giving of the sample and the earlier breach of s. 10(b)”.5  As such, the
sample had not been obtained in a manner that violated the Charter.


In cases of this sort, the court will need to consider very carefully the nature
of the violation as well as the evidence that was obtained as a result. As the
discussion of the I.(L.R.) case makes clear, the police will not always be able
to sever a connection by subsequently complying with Charter
requirements and there will be cases where any subsequent discovery of
evidence will be regarded as having been obtained in a manner that


violated a Charter right,6  notwithstanding subsequent best efforts to


comply.7  But in other cases, it stands to reason that breaking the chain is
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possible, so long as the remedial action effectively negates any impact of the
initial violation. As the Ontario Court of Appeal noted in R. v.


Manchulenko,8  “the sufficiency of the connection … requires a case-specific
factual inquiry to determine whether the post-breach acquired evidence
was “obtained in a manner that infringed or denied” any enumerated
Charter right”.


Manchulenko offers another instructive example of how this inquiry should
be undertaken. In that case, the accused was arrested for the impaired
operation of a motor vehicle and at some point indicated an interest in
talking with counsel. Access to counsel was improperly facilitated, leading
to a violation of the accused's s. 10(b) Charter right. A breath sample was
taken, and the accused was subsequently allowed to speak with counsel
again. Shortly thereafter, a second breath sample was taken.


The Ontario Court of Appeal ultimately determined that the second sample
had probably not been obtained in a manner that infringed the accused's


rights,9  on the grounds that his conversation with counsel had the effect of
severing this evidence from the initial Charter breach. This is a logical
conclusion. The original error regarding counsel was corrected and the
accused actually exercised his right. Had he chosen for whatever reason not


to do so, it might have been possible to conclude differently,10  but surely
once the constitutional right is properly exercised — and any prejudice from
the original violation eliminated — it is illogical to suggest that evidence
gathered subsequently can be said to have been obtained in an
unconstitutional manner.


© 2021 Thomson Reuters Canada Limited.


Footnotes


R. v. Wittwer, 2008 SCC 33.


R. v. Simon, 2008 ONCA 578 at para. 69. See also R. v. Veness, [2007] 9
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W.W.R. 358 (Alta. Q.B.).


R. v. Simon, 2008 ONCA 578.


R. v. Simon, 2008 ONCA 578 at para. 73, citing Kent Roach,
Constitutional Remedies in Canada (Aurora: Canada Law Book, 1994) at
10.780.


R. v. Simon, 2008 ONCA 578 at para. 74.


Cases involving statements will be particularly tricky, especially where
the detainee has already spoken to police before any breach was
“remedied”. In these situations, the Ontario Court of Appeal has
suggested that in addition to correcting any violation that has occurred,
“to obtain a statement free of the possible effects of the earlier breach …
[the police must make] it clear to the [detainee] that he was not obliged
to say anything to them and more importantly that his decision whether
to speak with them should not be influenced by anything he had
already said to them”: R. v. Hamilton, 2017 ONCA 179 at para. 58. See
also R. v. McSweeney, 2020 ONCA 2.


Obviously, these efforts will be taken into account in determining the
seriousness of any Charter violation.


R. v. Manchulenko, 2013 ONCA 543 at para. 68. In addition to the cases
considered here, it is also worth considering the discussion at § 19:6,
which assesses a similar issue in the context of the confessions rule.


The Court of Appeal did not resolve this issue, preferring to leave the
matter to a new trial, but it did indicate, R. v. Manchulenko, 2013 ONCA
543 at para. 96, that the “effect of the “fresh start” compliance … that
preceded the taking of the second breath sample … was relevant in
determining whether the results of analysis were obtained in a manner
… and thus whether s. 24(2) could be summoned as a basis to exclude
the evidence”.
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10 Even then, however, the Court would have had to be convinced that the
decision not to contact counsel was in some way influenced by the
earlier error.
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Chapter 20. Improperly Obtained Evidence


II. Exclusion of Evidence Under the Canadian Charter of Rights and Freedoms
in Criminal Cases


B. Obtained in a Manner


§ 20:11. Proposal for a Modified Approach


Development of the ‘obtained in a manner’ test has been one of the more
disappointing aspects of the s. 24(2) analysis. Since Strachan, comprehensive
assessments of this term have been few and far between, with the courts
preferring to address each individual case on its own merits. Frankly, it
would be useful for the Supreme Court to take a detailed look at this phrase
and reconsider its objective and orientation. At the moment, the “test” for
resolving whether evidence was obtained in a manner uses inconsistent
language and contains duplicative elements whose connection to each other
is unclear. In short, the analysis is lacking in theoretical foundation and
suffers from unnecessary complexity.


Consider the decision of the Ontario Court of Appeal in R. v. Pino,1  which, to
its credit, at least attempted to describe the principles that govern the
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application of this precondition to s. 24(2) exclusion with a degree of greater
precision:


The following considerations should guide a court's approach to the
“obtained in a manner” requirement in s. 24(2):


— the approach should be generous, consistent with the purpose of
section 24(2);


— the court should consider the entire “chain of events” between
the accused and the police;


— the requirement may be met where the evidence and the
Charter breach are part of the same transaction or course of
conduct;


— the connection between the evidence and the breach may be
causal, temporal or contextual, or any combination of these three
connections;


— but the connection cannot be either too tenuous or too remote.2


While a fairly accurate description of the standards set down in the
jurisprudence, this list demonstrates how the ‘obtained in a manner’
criterion has become more cumbersome than is probably necessary. The
first two considerations are unremarkable, though not particularly helpful.
The approach should be generous, and generally allow for the remainder of
the s. 24(2) test to proceed. Furthermore, it only makes sense to consider the
entire “chain of events” leading to the discovery of evidence, as this is part
of the temporal, causal and contextual approaches.


But the remainder of the analysis is less clear and frankly, less convincing.
First, the Court of Appeal notes that “the requirement may be met where the
evidence and the Charter breach are part of the same transaction or course
of conduct”, a statement that raises more questions than it answers. Is this a
separate way of passing the “obtained in a matter” threshold, or merely a
description of the contextual approach? If it is the latter, why is it listed
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separately, as if it is a distinct inquiry that a trial judge must consider? And
when exactly is something “part of the same transaction”, when it is not
temporally or contextually connected?


The real difficulty begins with the core of the “test”, where the Court of
Appeal posits two main concerns: first, that any connection — causal,
temporal or contextual, “or any combination of the three” can suffice, so
long as — second — the connection is not too tenuous or remote. What is
missing from this is a clear explanation of how these connections interact,
and how remoteness factors into the equation.


Strachan may be the real source of the difficulty, with its decision to use
temporality as a sufficient connection bogging down the subsequent
jurisprudence. One way of clarifying the current approach could be to
remove all reference to temporality as a distinct means of engaging the
“obtained in a manner” threshold. After all, the focus on contextual
connection emerged in recognition of the fact that certain cases with a weak
temporal link could still warrant the application of s. 24(2) because of the
manner in which the Charter violation and subsequent discovery of
evidence were linked by a common investigative focus. This meant that
cases with a weak temporal link but a strong contextual one could pass the
threshold. But the converse proposition — that a strong temporal link
justifies proceeding — has never really been defended, and it is not clear
that it can be. In truth, an examination of the contextual connection is likely
to provide better results, with a close temporal link between a Charter
breach and the discovery of evidence simply being one factor that helps
indicate that the two elements were contextually connected.


Consider the following example. During a murder investigation, a suspect is
legally arrested but is not properly informed of his rights to counsel. Despite
the error, he remains silent and reveals nothing helpful to the police. At that
very moment, several miles away, the police begin a legal search of the
suspect's dwelling house and discover the murder weapon. It is difficult to
see how, in this case, the evidence could be seen as being “obtained in a
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manner” that violated the Charter, despite the contemporaneous temporal
nature of the violation and the discovery of evidence. While the temporal
connection might be strong, the causal and contextual connections are non-
existent. Although the actions take place as part of one overarching police
investigation, the violation of the Charter and the legal search occur while
different members of the police are executing different tactical aspects of
such an investigation. There is simply no meaningful link between the


Charter violation and the discovery of the evidence.3


Some decisions have adopted this sort of approach, expressly or otherwise.


For example, in R. v. Henrikson,4  the accused was arrested after being
involved in a motor vehicle accident where his friend was injured. The sole
issue at trial was whether the accused or his friend had been driving at the
time of the incident. After the accident, the accused was arrested and
improperly cautioned. He indicated an interest in speaking to counsel
however, and was not questioned about the accident. He was then taken to
the police station and at some point asked the police officer about the
condition of his friend, with the reply being that her back had been broken
in the accident. The accused then tried to contact his lawyer, but was unable
to do so. Upon emerging from the interview room however, he broke down
and said, “I broke her back, I broke her back …”


The trial judge declined the application to exclude the evidence, holding that
it had not been obtained in a manner that violated the Charter, and the
finding was upheld on appeal. The Manitoba Court of Appeal held that there
was no causal relationship between the breach and the comments, and that
“there must be more than a mere connection in time to support a finding
that evidence has been obtained in a manner that infringed Charter


rights”.5  The accused's statements were voluntary, spontaneous and not in
response to any police questioning. In these circumstances, there was no


need to consider the rest of the s. 24(2) inquiry.6
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Another example of this type occurred in R. v. Black.7  There, the accused
was stopped by two military police officers just outside of a military base in
British Columbia on suspicion that he was driving while impaired. After
failing a road side breathalyzer test, the accused jumped into his car and
drove off, striking one of the officers. He was charged with dangerous
driving, impaired driving and assaulting a peace officer, but the latter two
counts were ultimately dismissed once it was found that the military police
lacked the jurisdiction to detain the accused. On appeal, however, the
accused contended that the dangerous driving count should be quashed as
well, as the evidence supporting it only arose after he had been arbitrarily
detained in breach of s. 9 of the Charter.


Cumming J.A. refused to even entertain the submission, holding that
whether an infringement had occurred or not was of no consequence, for
any evidence procured had not been “obtained in a manner” that infringed
the Charter. Specifically, he held that:


[T]he applicant's argument ignores the distinction between
evidence which is obtained as a result of a Charter violation on
the one hand and evidence of a person's conduct which simply
occurs after an alleged Charter violation …


[T]he applicant's argument amounts to a submission that after the
applicant was improperly stopped, he would have free licence to
perform any illegal acts whatever, secure in the knowledge that the
observation of those illegal acts would be excluded from evidence.


Such a submission is, with respect, clearly untenable.8


In a nutshell, these cases support the notion that the weaker a connection is
between a Charter breach and a separate investigative activity, the less
likely it will be that s. 24(2) is going to be engaged. Another example of this


type is the Supreme Court's decision in R. v. Mack.9  In that case, the police
engaged in a successful long-term effort to obtain a surreptitious confession
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from the accused about a murder. At the same time, they obtained a wiretap
and monitored his phone calls. The wiretap suffered from constitutional
deficiencies, but obtained no worthwhile evidence in any event. In contrast,
the efforts to obtain a legal confession were more successful.


At trial, the accused sought to have his confession excluded because of the
unconstitutional wiretap. The request was rejected and, at the Supreme
Court, the decision was confirmed. Writing for a unanimous Court,
Moldaver J. concluded that:


A causal relationship is not required to support a finding that
evidence was obtained in a manner that violated the Charter, but the
nature and extent of the causal relationship remains an important
factor for the trial judge's consideration. In the trial judge's view, the
tenuous causal connection between the breach and the statements
undermined the significance of the temporal relationship. That


finding was open to him, and I see no basis for interfering with it.10


The result is unassailable, but the language is confusing. Frankly, the
“significance of the temporal relationship” is irrelevant, which is why s.
24(2) could not have been engaged in the circumstances. Aside from being
part of an overarching investigation, there was no investigative connection
between the Charter breach that occurred and the subsequent discovery of
evidence. In these circumstances, it makes no sense to conclude that the
incriminating evidence was obtained in a manner that breached the
Charter.


The courts would be well served to make this point explicitly in future,
while simultaneously refining how the remoteness inquiry comes into the
equation. After all, remoteness is not a separate, untethered consideration,
but is simply a part of the causal or contextual analysis. Investigative
aspects that are “remote” will invariably fail to show that a contextual
connection between the breach and the discovery of evidence existed.
Furthermore, violations that are remote from the discovery of evidence, as
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in Goldhart, are simply a way of describing the fact that the causal
connection, whatever it may have been, has been overridden.


A more streamlined approach to s. 24(2) would have real benefits, and could
proceed by recognizing that evidence will only be obtained in a manner
where it was secured as:


a) The product of a Charter violation. The Court should examine whether


the evidence would have been obtained but for the violation,11  with the
understanding that in rare instances a connection will be too remote to
warrant consideration (the causal test); or,


b) A distinct part of the specific investigative process in which at least one


Charter violation occurred.12  A close temporal connection is a useful
indicator that the investigative process was linked to the discovery of


evidence (the contextual test).13


This remains a broadly inclusive test. Moreover, it leaves room to consider
the connection between breach and discovery of evidence at later stages of


the s. 24(2) inquiry. Consider R. v. Lichtenwald,14  where the accused was
lawfully arrested and evidence, including his identification, was seized.
After being properly cautioned, the accused told police he wanted to speak
to counsel. The police did not allow the accused to contact counsel for seven
hours, relying on a purported concern about evidence being destroyed. Both
the trial judge and the Court of Appeal dismissed these excuses, holding that
s. 10(b) had been violated. A search warrant was executed, and considerable
evidence was seized.


In assessing the connection between breach and discovery of evidence, the
Court of Appeal applied the generous test set out in Pino, concluding that all
of the evidence had been connected, temporally or contextually, to the
breach of the accused's s. 10(b) rights. But in applying the Grant test, the
Court of Appeal recognized that certain distinctions couid be drawn:
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[T]he seven-hour delay in implementing [the] right to counsel was
very serious despite the fact he was not questioned until after his
rights were finally implemented. However, in deciding the extent to
which that fact weighs in favour of exclusion, it is appropriate to
separately consider the evidence obtained in the initial searches and
the evidence obtained at the residence. Although none of the
evidence had a causal connection to the breach, both the temporal
and contextual connection is stronger in relation to the evidence
found at the residence. That is so because the initial searches
occurred not only before the breach, but before the officers had


concluded that a search should be conducted.15


There is logic to this approach. While every Charter violation is significant,
it stands to reason in measuring the severity of the violation that a court
should consider the strength of the connection between the breach and any
evidence discovered as a result. To be sure, where the breach is serious or
intrusive enough, it should not affect the ultimate inquiry. But in more
borderline cases there is good reason to scrutinize the connection more
closely. It makes sense at the first stage to recognize that violations taken
around the same time as evidence is secured should receive the benefit of a
s. 24(2) inquiry while simultaneously recognizing that a weak connection
can affect the seriousness of the violation, the impact on the individual, or
both.


© 2021 Thomson Reuters Canada Limited.
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R. v. Pino, 2016 ONCA 389.


R. v. Pino, 2016 ONCA 389 at para. 72.


This scenario is not far off of what occurred in R. v. Luu (2006), 207
C.C.C. (3d) 175 (B.C. C.A.), leave to appeal refused 2006 CarswellBC 2230
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(S.C.C.), where the Court of Appeal quite reasonably declined to
consider s. 24(2), holding that the evidence had not been obtained in a
manner that violated the Charter. See similarly R. v. Spence, 2011 BCCA
280 (discovery of cocaine not connected to prior failure to promptly
instruct accused of right to counsel despite close proximity in time); R.
v. Mack, 2014 SCC 58 (confession not connected to unconstitutionally
obtained wiretap); R. v. Richards, 2016 ABQB 176 (breach of right to
counsel not connected to proper execution of search warrant despite
time proximity).


R. v. Henrikson (2005), 196 C.C.C. (3d) 440 (Man. C.A.), leave to appeal
refused (2005), 348 N.R. 200 (note) (S.C.C.). For another example, see R.
v. Robillard (2000), 151 C.C.C. (3d) 296 (Que. C.A.).


R. v. Henrikson (2005), 196 C.C.C. (3d) 440 (Man. C.A.), leave to appeal
refused (2005), 348 N.R. 200 (note) (S.C.C.) at para. 25.


Contrast this decision with R. v. Fountain, 2015 ONCA 354. In this case,
the accused was unlawfully detained as part of a “pro-active” policing
strategy. After a third party intervened to complain about the police
harassment, the accused shifted his position revealing the possibility of
a concealed weapon. The police then did a pat-down search and found a
gun. At trial, the judge concluded that there was no real connection
between the unlawful detention and the search, as it was the
intervention of a third party that necessitated the new observations and
pat-down search. The Ontario Court of Appeal disagreed. In its view,
there was a strong temporal connection between the unlawful
detention and the discovery of the evidence, and, moreover, the search
flowed directly from the unconstitutional stop that preceded it. To put it
another way, the discovery of the evidence was the tactical product of
the original detention. See similarly R. v. Squires, 2016 NLCA 54 at
paras. 88, 102.


R. v. Black (2000), 135 B.C.A.C. 312 (C.A. [In Chambers]) [Emphasis in
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R. v. Black (2000), 135 B.C.A.C. 312 (C.A. [In Chambers]) [Emphasis in
original], leave to appeal refused (2000), 145 B.C.A.C. 320 (note) (S.C.C.)
at paras. 11–12.


R. v. Mack, 2014 SCC 58. See also R. v. Archambault, 2012 QCCA 20, leave
to appeal refused (2013), 447 N.R. 395 (note) (S.C.C.), a case that comes
much closer to the line. In that case, the police legally obtained a search
warrant on the belief that the accused possessed illegal firearms. When
the accused began to leave the premises, the police arrested everyone,
but waited to search until the warrant arrived. The warrant took five
hours, and the police refused to allow the detainees to contact counsel,
triggering a s. 10(b) violation. The Quebec Court of Appeal held that
evidence of the firearms had not been “obtained in a manner” because
of the absence of any causal connection, but this is a troublesome
finding. The connection in that case was not exclusively temporal, as
the right to counsel was breached during the execution of the very
warrant that ultimately discovered the evidence. Narrowing the
application in these sorts of cases is unnecessary, and could encourage
negligent adherence to Charter rights that are not directly tied up to the
securing of evidence. The better approach is to focus on the absence of
connection in assessing the seriousness of the violation. See, for
example, R. v. T.G.H., 2014 ONCA 460.


R. v. Mack, 2014 SCC 58 at para. 42.


This approach also incorporates the jurisprudence discussing how
breaches can be “severed” from the obtaining of evidence, as discussed
above. Where a breach is “cured”, there is no longer a causal link
between the violation and any subsequent discovery of evidence.
Furthermore, the contextual test will also fail to be satisfied, as the
remedying of the original breach will signal a separation between the
two activities.
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The Ontario Court of Appeal uses slightly different language, to the
same effect, noting that the key is whether any of the Charter breaches
was “integral to the investigative process that ultimately led to the
acquistion of [the impugned evidence]”: R. v. Boutros, 2018 ONCA 375 at
para. 22.


Obviously, a weak temporal connection does the converse: R. v.
Hobeika, 2020 ONCA 750 at para. 77 (violation of s. 10(b) rights cannot
constitutionally taint evidence obtained by the police through the
execution of subsequent lawful warrants and production orders days or
even weeks later that did not rely upon evidence secured from the
breach).


R. v. Lichtenwald, 2020 SKCA 70.


R. v. Lichtenwald, 2020 SKCA 70 at para. 90.


End of
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The Judicial Repeal of s. 24(2) and the
Development of the Canadian Exclusionary


Rule
David M. Paciocco*


1. Introduction


There are numerous differences between the American exclu-
sionary rule and s. 24(2) of the Canadian Charter of Rights and
Freedoms.' One of the most obvious is that the American rule is
judge made whereas our exclusionary provision is spelled out in
what appears to be splendid detail in the text of our Constitution.
Despite this, there has been as much judicial creativity in the
development of the Canadian exclusionary rule as there was in
the evolution of its American cousin. To put it bluntly, language
has often proved secondary in the interpretation of s. 24(2).
Uncategorical judicial statements by the Supreme Court of
Canada have produced a rule which bears little relationship to the
text of the section. While it is always imprudent to attempt to rely
on a provision without considering interpretive jurisprudence, it
would be sheer folly in attempting to understand the Canadian
exclusionary rule to place focus on the language of s. 24(2). This
is particularly ironic given that the Supreme Court of Canada has
warned us against substituting other words and phrases for the
language of s. 24(2).2


The lack of guidance provided by the text of s. 24(2) in under-
standing how the exclusionary remedy is being employed is not
accounted for on the basis that the section was deliberately
scripted in an open-textured manner; this truism of constitutional
drafting does not begin to explain the disparity between the


* Of the Faculty of Law, Common Law Section, University of Ottawa.
I Constitution Act, 1982, enacted by the Canada Act 1982 (U.K.), c. 11, (hereinafter the


"Charter").
2 R. v. Collins (1987), 33 C.C.C. (3d) 1, 56 C.R. (3d) 193, [1987] 1 S.C.R. 265 at p. 286.
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language of s. 24(2) and its judicial recasting. The re-creation of
s. 24(2) occurred in part because the section is drafted in two
equally authoritative languages3 with the two versions not always
saying the same thing. There are other drafting problems. The
primary reason for the rift between the text of the provision and
its ascribed meaning, however, is that the Supreme Court, for
better or worse, has gone a long way toward accepting the same
political philosophy which accounted for the development of the
American exclusionary rule, despite that the philosophy is
difficult to harmonize with the text of the provision.


This is what the English version of s. 24 says:


24(1) Anyone whose rights or freedoms, as guaranteed by this
Charter, have been infringed or denied may apply to a court of
competent jurisdiction to obtain such remedy as the court considers
appropriate and just in the circumstances.


(2) Where, in proceedings under subsection (1), a court concludes
that evidence was obtained in a manner that infringed or denied any
rights or freedoms guaranteed by this Charter, the evidence shall be
excluded if it is established that, having regard to all the circum-
stances, the admission of it in the proceedings would bring the
administration of justice into disrepute.


Given the language of the section, several things seemed
apparent at the time that s. 24(2) was proclaimed in force only
eight short years ago:


(1) Because the formula for exclusion required a conclusion that
"the admission of [the evidence] in the proceedings would
bring the administration of justice into disrepute", it seemed
that unconstitutionally obtained evidence would be excluded
in order to protect the reputation (or the general perception
about the character and integrity) 4 of the administration of
justice.


We now know that evidence will be excluded, regardless of the
impact that admission of the evidence would have on the
reputation of the administration of justice, so that courts may
protect what they perceive to be their own integrity.


3 Constitution Act, s. 56.
4 The Concise Oxford Dictionary, 7th ed. (Oxford, Clarendon Press, 1982): reputation,


"what is generally said or believed about person's or thing's character", implicitly and
unavoidably, by others.
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(2) The requirement that the "evidence [be] obtained in a
manner that infringed or denied any rights or freedoms
guaranteed by this Charter" before it would be excluded
under s. 24(2) suggested that evidence would have to be
unconstitutionally obtained before the exclusionary remedy
would operate.


We now know that evidence need not be obtained in an uncon-
stitutional manner before it is appropriate for a court to consider
its exclusion under s. 24(2). So long as the evidence was obtained
subsequent to, but not too remote in time, or perhaps in nature,
from the unconstitutional act, it can be excluded.
(3) It seemed that the section would not provide a strong form of


judicial discretion in terms of deciding whether the evidence
would be excluded since its language provides that where the
section's criteria are met, "the evidence shall be excluded".


We now know that, at least where the evidence is real evidence
which has not emanated from an accused, and which has not been
obtained through the compelled participation of the accused in
his or her own investigation, a judge will be allowed to make any
decision as to exclusion that a reasonable person, dispassionate
and fully apprised of the circumstances, could make.
(4) Since subsec. (2) applies only where there has been an appli-


cation under subsec. (1), and since only persons whose rights
or freedoms as guaranteed by the Charter "may apply to a
court of competent jurisdiction" for a remedy, it seemed that
the Charter right of the accused would have to be infringed or
denied before he or she could benefit from s. 24(2) exclusion.


While the matter is far from settled, the Supreme Court has
refused to rule out the prospect that the breach of the Charter
rights of another might form a basis for the exclusion of evidence
tendered against an accused.


The historical development of the provision, coupled with its
language, also created certain impressions about how the section
would be used:
(5) It seemed that the section adopted the principle of propor-


tionality and thereby eschewed resort to automatic or almost
automatic formulae for the exclusion of evidence "having
regard to all of the circumstances".
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We now know that the principle of proportionality is irrelevant
where the evidence has emanated from an accused or could not
have been obtained but/for the participation of the accused in the
investigation against him or her and that an almost automatic rule
of exclusion applies in such cases.


In essence, s. 24(2) is now understood to mean the following:
Where the evidence in question emanates from the accused, or
could not have been obtained but/for the participation of the
accused in the investigation against him, it will be excluded save in
exceptional circumstances, where,


a court concludes that the evidence was obtained after, but not
too remote in time from, a Charter violation, whether obtained
as a result of the violation or not (regardless of what the
majority of Canadians might feel about the effect of accepting
such evidence on the reputation of the administration of
justice).


Where the evidence in question does not emanate from the accused,
and could have been obtained despite the absence of the partici-
pation of the accused in the investigation against him, that evidence
must be excluded if


the only reasonable conclusion is that the admission of the
evidence could bring the administration of justice into disrepute
in the eyes of reasonable persons, dispassionate and fully
apprised of the circumstances of the case (regardless of what the
majority of Canadians might feel about the effect that the
acceptance of such evidence would have on the reputation of
the administration of justice).


Such evidence may, but need not be excluded, if
reasonable judges might disagree on whether the admission of
the evidence could bring the administration of justice into
disrepute in the eyes of reasonable persons, dispassionate and
fully apprised of the circumstances of the case (regardless of
what the majority of Canadians might feel about the effect that
the acceptance of such evidence would have on the reputation
of the administration of justice).


How did we get to this point, and why? In examining those
questions I will explore what has happened to each of the suppo-
sitions listed above.
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2. The Purpose in Excluding Evidence Because of Constitutional
Violations


The Supreme Court of Canada has demonstrated that even s.
24(2) of the Charter is to be interpreted "purposively". In R. v.
Collins5 it was through a purposive interpretation that the court
resolved the dilemma presented by having to choose between
inconsistent English and French texts. The English text stated
that unconstitutionally obtained evidence would have to be
excluded if its admission would bring the administration of justice
into disrepute. The French text appeared satisfied if the
admission of the evidence had the potential to bring the adminis-
tration of justice into disrepute. 6 Lamer J., for the court, resolved
to settle the controversy by selecting the version which best facili-
tated the purpose of the provision. He selected the French
version as the authoritative one on this point because "As one of
the purposes of s. 24(2) is to protect the right to a fair trial [he]
would favour the interpretation of s. 24(2) which better protects
that right, the less onerous French text". 7


While the general characterization of the purpose of the
provision as protecting the right to a fair trial may have been
sufficient to settle this particular question it is simply too general
to provide the degree of interpretive guidance that is required by
s. 24(2). It is necessary to ask more specifically why it is that
unconstitutionally obtained evidence should be excluded in at
least some cases?


(1) The Range of Potential Rationales


The most complete discussion of the value in excluding
unconstitutionally obtained evidence is to be found in American
jurisprudence. The American exclusionary rule developed in
increments without any careful and thorough discussion of its
purpose taking place until after it was well established in federal
cases. 8 When the benefits of the rule were finally debated by the


5 Supra, footnote 2, at pp. 287-8 S.C.R.


6 The French text of s. 24(2) provides "est susceptible de deconsid6rer I'administration de


la justice".
7 Supra, footnote 2, at p. 287 S.C.R.
8 The first real exclusionary decision involved a pre-trial application to have unconstitu-
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United States Supreme Court it was in the context of two very
different controversies. The first round of debate related to the
question of whether the federal rule should be imposed on the
states as a matter of due process; and the answer to that question
depended in part on what purposes the rule was seen to serve. 9


Most recently the reasons for the rule have been debated in the
context of disagreement over whether the exclusionary rule
should be cut back; its retrenchment can be undertaken in a more
or less principled way, depending upon how its rationales are
articulated. 10 These two eras in the history of the American exclu-
sionary rule have produced a comprehensive catalogue of
potential rationales for refusing unconstitutionally obtained


tionally obtained, and therefore illegally held, property returned: Weeks v. United States,
232 U.S. 383, 34 S. Ct. 341 (1914). A consequence of vindicating the proprietary claim
was that the state lost access to the property as evidence in a later proceeding but
exclusion of the evidence was not the object of the court order; vindication of the
property rights of the applicant was. Gradually it became possible for an applicant to
assert his property right for the first time at a criminal trial in opposition to the prosecu-
tor's efforts to exercise dominion over that property for the purpose of tendering it into
evidence: Silverthorne Lumber Co. v. United States, 251 U.S. 385, 40 S. Ct. 182 (1920);
Gouled v. United States, 255 U.S. 298, 41 S. Ct. 261 (1921). Once applications became
available at criminal trials the proprietary aspect of the objection became secondary with
the result that objection became possible even in the case of contraband, for which, of
course, the accused could claim no proprietary entitlement: Agnello v. United States, 269
U.S. 20, 46 S. Ct. 4 (1925). In this gradual way the great exclusionary rule became part of
the fabric of American federal criminal law.


9 Wolf v. Colorado, 338 U.S. 25, 69 S. Ct. 1359 (1949); Rochin v. California, 342 U.S. 165,
72 S. Ct. 205 (1952); Irvine v. California, 347 U.S. 128, 74 S. Ct. 381 (1954); Elkins v.
United States, 364 U.S. 206, 80 S. Ct. 1437 (1960); Mapp v. Ohio, 367 U.S. 643, 81 S. Ct.
1648 (1961).


10 There are numerous cases in which the appropriate reach of the exclusionary rule has
been debated and in which discussions relating to the purpose of the rule have been
entertained. These cases involve, among other issues: limits upon the extent of the
causal connection that will satisfy the rule (see, for example, Nardone v. United States,
308 U.S. 338, 60 S. Ct. 266 (1939), and United States v. Ceccolini, 435 U.S. 268, 98 S.
Ct. 1054 (1978); who has standing to bring application (see, for example, Alderman v.
United States, 394 U.S. 165, 89 S. Ct. 961 (1969)); the limitation of the rule to the proof
of facts, as opposed to its use for cross-examination purposes (see, for example, Walder
v. United States, 347 U.S. 62, 74 S. Ct. 354 (1954), and Havens v. United States, 446 U.S.
620, 100 S. Ct. 1912 (1980)); the admissibility of the evidence at civil proceedings
involving the government (United States v. Janis, 428 U.S. 433, 96 S. Ct. 3021 (1976));
the admissibility of the evidence at grand jury proceedings (United States v. Calandra,
414 U.S. 338, 94 S. Ct. 613 (1974)); the inapplicability of the rule to habeas corpus
review (Stone v. Powell, 428 U.S. 465, 96 S. Ct. 3037 (1976)); the inevitable discovery
exception (Nix v. Williams, 467 U.S. 431, 104 S. Ct. 2501 (1984)); the qualified good
faith exception (see, for example, United States v. Leon; Massachusetts v. Sheppard, 468
U.S. 897, 104 S. Ct. 3405 (1984)).
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evidence, including a complete dialogue on the relevant strengths
and weaknesses of each.


The most prominent rationales offered to support the rule have
been the "remedial imperative", the "deterrence rationale", and
the "imperative of judicial integrity".


(a) The Remedial Imperative
There is accord that, to be meaningful, constitutional rights


must be supported by effective remedies." It has been argued
that exclusion is the only effective remedy for redressing constitu-
tional violations and that it is therefore necessary to exclude
unconstitutionally obtained evidence. 12 Proponents of the
American exclusionary rule have argued that what needs to be
remedied is the wrong done to the victim of the constitutional
violation. The only way to set the clock back is to treat the parties
as though the constitutional violation never occurred. This can be
done by exclusion alone, a remedy that does not deprive the
government of anything to which it is entitled and which puts an
end to the damage done to the victim.


(b) The Deterrence Rationale
The prevailing view in the United States Supreme Court in


recent years has been that the purpose behind excluding the ill-
gotten gains of unconstitutional acts is to deter such acts in the
future. 13 If the evidence will be excluded, there is nothing to be
gained on the part of state agents in disregarding the Constitution
hence there will be no incentive to do so. Presumably this will
reduce the incidence of constitutional violations.


(c) The Imperative of Judicial Integrity
The "imperative of judicial integrity" has become the catch-


l See the discussion of this basic axiom in Bruce E. Ellman "Collins v. The Queen:
Further Jurisprudence on Section 24(2) of the Charter" (1987), 25 Alta L. Rev. 477 at p.
477.


12 The argument was initially presented by Mr. Justice Holmes in Silverthorne Lumber Co.
v. United States, supra, footnote 8, and figures prominently in the later debate over
whether the exclusion of unconstitutionally obtained evidence is constitutionally
required by the Fourteenth Amendment to the United States Constitution, thereby
rendering it applicable to the states.


13 See the unequivocal statement to this effect in United States v. Janis, supra, footnote 10,
at p. 446 U.S.
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phrase for two related but separate functions that the exclu-
sionary rule has been said to serve. It describes the "twin goals of
enabling the judiciary to avoid the taint of partnership in official
lawlessness and of assuring the people ... all potential victims of
unlawful government conduct that ... the government would not
profit from its lawless behaviour, thus minimizing the risk of
seriously undermining popular trust in government". 14


(i) Avoiding the Taint of Partnership
The assumption underlying this purported rationale is that


when a court accepts unconstitutionally obtained evidence it
plays an "ignoble part" 15 in the constitutional violation. It
becomes a partner in that violation and its integrity is under-
mined. The concern here is with the morality of the court and its
judges more so than with the appearance of justice. As Brandeis
J. explained: 16


When these unlawful acts were committed they were crimes only of
the officers individually. The government was innocent, in legal
contemplation; for no federal official is authorized to commit a
crime on its behalf. When the government having full knowledge,
sought ... to avail itself of the fruits of these acts in order to accom-
plish its own ends, it assumed moral responsibility for the officer's
crimes.


Thus, the argument is one of principle. By tying that principle
to the moral responsibility of the courts, its proponents have
endeavoured to insulate the rationale from public perception.
The fact that the public may not see the reception of probative
but unconstitutional evidence as immoral does not matter. "Our
government [which includes the courts] is the potent, the
omnipresent teacher. For good or ill it teaches ... the whole
people ... by its example. ' 17 The government cannot "repudiate
and condemn" while taking advantage of the constitutional viola-
tions through subsequent use of the evidence.' 8 Thus, according
to this rationale, exclusion is "a procedural expression of the
court's interest in its own integrity" 19 and the act of excluding is


14 United States v. Calandra, supra, footnote 10, at p. 357 U.S., per Brennan J., dissenting.
15 Olnstead v. United States, 277 U.S. 438 at p. 470, 48 S. Ct. 564 (1928), per Holmes J.,


dissenting.
16 Ibid., at p. 483 U.S.
17 Ibid., at p. 485 U.S.
18 Supra, footnote 14, at p. 390 U.S.
19 Edward Chase "The Burger Court, The Individual, and The Criminal Process: Direc-


tions and Misdirections" (1977), 52 N.Y.U.L. Rev. 518 at p. 537.







CRIMINAL LAW QUARTERLY


meant to influence public perception by example, not to respond
to it.


(ii) Maintaining Popular Trust in the (Judicial Branch of the)
Government


This aspect of the "judicial integrity" rationale is concerned
not with the actual moral constitution of a court's actions, but
with the practical consequences of its apparently immoral
conduct. It rests on the conviction that by admitting unconstitu-
tionally obtained evidence the courts are seen to violate the law
and thereby suffer a loss of the respect that they can command
from the public. Evidence is excluded because of the anticipated
negative public reaction if such evidence is received: 20


Decency, security and liberty alike demand that government
officials shall be subjected to the same rules of conduct that are
commands to the citizen. In a government of laws, existence of the
government will be imperilled if it fails to observe the law scrupu-
lously. ... If the government becomes a law breaker, it breeds
contempt for law; it invites every man to become a law unto himself;
it invites anarchy.


(2) The Significance of Selecting a Rationale
Recent experience in the United States has demonstrated that


the vitality of the exclusionary rule depends entirely on the
purposes that are identified for exclusion. This is because each of
the rationales has its own level of vulnerability and its own sphere
of operation.


(a) The Remedial Imperative
The foundation for this rationale, that exclusion is the only


effective remedy for constitutional violations, is controversial.
The remedy is not accessible unless the unconstitutional act
produces evidence. It is therefore available only in certain cases,
and reliance upon it is said to discourage the development of
alternative responses that would be more generally available.
Moreover, the development of equally effective remedies would
suggest that exclusion is not required. 21 Most importantly, it is


20 Olmstead, supra, footnote 15, at p. 485 U.S., per Brandeis J., dissenting.
21 See the opinion of Chief Justice Burger in Bivens v. Six Unknown Named Agents of the


F. B. ., 403 U.S. 388, 91 S. Ct. 1999 (1971), for a critique of the remedial rationale.
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said to have an inappropriate focus. Opponents of the exclu-
sionary rule have countered that what needs to be remedied is not
the specific wrong done to the victim, but rather the affront to
society which a constitutional violation represents. This can be
achieved by taking measures to ensure that it does not happen
again. The exclusionary rule is therefore a remedy only in the
broad sense. In the language of the United States Supreme Court
in Elkins v. United States: "the rule is calculated to prevent, not
repair".22 In United States v. Calandra the proposition was set out
at some length:23


The purpose of the exclusionary rule is not to redress the injury to
the privacy of the search victim.


The ruptured privacy of the victim . . . cannot be restored.
Reparation comes too late ... Instead, the rule's prime purpose is to
deter future unlawful police conduct and thereby effectuate the
guarantee of the Fourth Amendment ...


In sum, the rule is a judicially created remedy designed to safeguard
the Fourth Amendment rights generally through its deterrent effect,
rather than a personal constitutional right of the party aggrieved.


Thus, exclusion is required only so long as it serves the regulatory
function of deterrence and, even then, only so long as alternative
methods of deterring improper police conduct are not found. In
effect, the process of replacing the exclusionary rule is made
easier; the alternative remedy need not provide restitutio in
integrum so long as it discourages future constitutional violations.
The remedial imperative is replaced by the deterrence rationale.


(b) The Deterrence Rationale
The deterrence rationale is itself vulnerable because it is


pragmatic rather than principled. It can allow for exceptions
because the goal of deterrence is presumably better served in
some situations than in others. For example, if the evidence is
going to be excluded at a criminal trial there is no need to
duplicate the adverse consequence of exclusion at preliminary
proceedings; the loss of the evidence at trial will be enough to
discourage. 24 Moreover, there is a link between effective deter-


22 364 U.S. 206 at p. 217, 80 S. Ct. 1437 (1960).
23 414 U.S. 338 at pp. 347-8, 94 S. Ct. 613 (1974).
24 Alderman v. United States, 394 U.S. 165, 89 S. Ct. 961 (1969); Walder v. United States,
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rence and knowledge that the conduct is unconstitutional on the
part of those who are sought to be deterred. Considerations of
good faith25 and regard to the complex and unsettled nature of
constitutional rights and obligations26 modify the ambit of the
exclusionary rule.


More significantly, it is difficult if not impossible to prove that
the exclusion of evidence actually deters unconstitutional acts. 27


While deterrence cannot be substantiated, the costs of exclusion
can be graphically demonstrated through anecdotal evidence.28


Critics ask whether exclusion is worth its costs given that its
deterrent effect is speculative. 29


The deterrence rationale has, in recent years, been said to be
the primary if not the sole rationale for the exclusionary rule in
the United States. The weaknesses of the rationale have been
exploited to create new exceptions to the exclusionary rule and to
confirm, develop and extend old exceptions. It is difficult to resist
the conclusion that, like a pack of hungry wolves, Supreme Court
justices, unconvinced of the merits of exclusion, separated the
most vulnerable rationale from the herd of rationales for the
purpose of savaging it.30


347 U.S. 62, 74 S. Ct. 354 (1954); Havens v. United States, 446 U.S. 620, 100 S. Ct. 1912
(1980); United States v. Janis, 428 U.S. 433, 96 S. Ct. 3021 (1976); United States v.
Calandra, supra, footnote 23; Stone v. Powell, 428 U.S. 465, 96 S. Ct. 3037 (1976).


25 United States v. Leon; Massachusetts v. Sheppard, 468 U.S. 897, 104 S. Ct. 3405 (1984).
26 In Michigan v. DeFillipo, 443 U.S. 31 at pp. 37-8, 99 S. Ct. 2627 (1979), for example,


the United States Supreme Court refused to exclude evidence obtained when the
accused was arrested under an invalid municipal ordinance on the basis that "A prudent
officer, in the course of determining whether respondent had committed an offence
under all the circumstances shown by this record ... should not [be] required to antic-
ipate that a court would later hold the ordinance to be unconstitutional."


27 There have been numerous studies done in the United States in an effort to prove or
disprove the deterrent effect of exclusion. The opposing camps attack each other's
methodology. The result is generally seen to be a stalemate. For a list of the leading
studies, see Yves-Marie Morissette, "The Exclusion of Evidence under the Canadian
Charter of Rights and Freedoms: What To Do and What Not to Do" (1984), 29 McGill
L.J./Rev. de Droit de McGill 521 at pp. 532-3.


28 Celebrated American cases such as Bumper v. North Carolina, 391 U.S. 543, 88 S. Ct.
1788 (1968), Davis v. Mississippi 394 U.S. 721, 89 S. Ct. 1394 (1969), and Coolidge v.
New Hampshire, 403 U.S. 443, 91 S. Ct. 2022 (1971), serve this role very nicely.


29 "Some clear demonstration of the benefits and effectiveness of the exclusionary rule is
required to justify it in view of the high price it extracts from society.": Bivens, supra,
footnote 21, at p. 416 U.S.


30 In United States v. Leon; Massachusetts v. Sheppard, supra, footnote 25, at p. 928 U.S.,
Brennan J. lamented that the past decade had "witnessed the Court's gradual but deter-
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(c) The Imperative of Judicial Integrity


(i) Avoiding the Taint of Partnership
The weakness of this first judicial integrity rationale, that the


morality of the judicial process suffers by receiviing unconstitu-
tionally obtained evidence, is that one might choose to accept it
or not. "All one has to do is scratch the surface ... and what will
be found are the personal views of the Justices ... the rationale
rests on unsupported assumptions or personal judgments". 31


Even Mr. Justice Holmes, who is credited with the blossoming of
the theory, 32 treated the issue as a matter of taste: "For my part",
he said, "I think it is less evil that some criminals should escape
than that the Government should play an ignoble part". 33 Others
are free to disagree. As Mr. Justice Frankfurter said in Wolf v.
Colorado: "As a matter of inherent reason, one would suppose
this to be an issue as to which men with complete devotion to the
protection of the right of privacy might give different answers. '34


If the premise is accepted, the exclusionary rule flourishes; if it is
rejected, the rule wilts.


(ii) Maintaining Popular Trust in the (Judicial Branch of the)
Government


The assumption that the public respect for courts and the
constitution suffers when unconstitutionally obtained evidence is
admitted rests upon two controversial premises. The first is that
the admission of such evidence is seen to be undesirable. The
second is that, if the public does view the reception of such
evidence as undesirable, it will lose respect for the administration
of justice should the courts admit such evidence. Those premises
are debatable. Many believe that "the exclusion of valid,


mined strangulation of the rule". He noted, at p. 944 U.S., that this occurred because of
the shift in the stated basis for the doctrine from one of principle to the pragmatic one of
deterrence, which is "explained as if it were an empirical proposition but for which there
is only limited empirical support". This makes the rule an easy mark for its critics.


31 William Gangi, "The Exclusionary Rule: A Case Study in Judicial Usurpation" (1984-
85), 34 Drake L. Rev. 33 at p. 96.


32 Potter Stewart, "The Road to Mapp v. Ohio and Beyond: The Origins, Development
and Future of the Exclusionary Rule in Search-and-Seizure Cases" (1983), 83 Col. L.
Rev. 1365 at p. 1382.


33 Olnstead v. United States, 227 U.S. 438 at p. 470, 48 S. Ct. 564 (1982).
34 338 U.S. 25 at pp. 28-9, 69 S. Ct. 1359 (1949).


12-32 C.L.O.
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probative, undeniably truthful evidence undermines the
reputation of and destroys the respect for the entire judicial
system". 35 Indeed, in the United States proponents of the exclu-
sionary rule have been presented with data purporting to demon-
strate that the administration of justice is now held in low esteem
because of the exclusionary rule.36


Which of these rationales are relevant in the interpretation of
s. 24(2)? Depending upon those considerations that are empha-
sized, different answers to particular interpretive questions will
be suggested, and different emphasis will be suggested for the
host of factors that s. 24(2) determinations should take into
account. It is not enough to simply say all of them are relevant; as
the American experience has shown, the implications of each will
often be inconsistent with one another.


(3) Section 24(2) and Its Rationale


(a) The Remedial Imperative Rationale
At first blush, s. 24(2) appears to rely to some extent on the


"remedial imperative rationale". Procedurally, at least according
to the language of the provision, s. 24(2) exclusionary orders are
made only after a person applies to a court of competent juris-
diction to obtain a "remedy". Moreover, the person who must
apply for the exclusion of the evidence is the very person whose
constitutional rights have been violated. 37


Notwithstanding those procedural limitations, it would be
wrong to suggest that s. 24(2) is intended to ensure that a remedy
is provided for constitutional violations. One need merely
examine the criteria for exclusion to see that this is so. The focus
in deciding whether to exclude is on the administration of justice,
not on the vindication of the rights of the accused. Moreover, that


35 Malcolm Richard Wilkey, "The Exclusionary Rule: Why Suppress Valid Evidence?"
(1978-79), 62 Judicature 215 at p. 223; Warren E. Burger, "Who Will Watch the
Watchman" (1964), 14 Am. U. L. Rev. 1 at p. 12.


36 A variety of public opinion polls demonstrate hostility to the administration of justice
while others do not. See Gary Goodpaster, "An Essay on Ending the Exclusionary
Rule", vol 2 (1981-82), 33 Hastings L.J. 1065 at p. 1089, note 12. In his book,
Democracy and Distrust (Cambridge, Harvard University Press, 1981), p. 189, note 2, J.
Ely notes that "pollsters never tire of reminding us that most Americans would reject
many provisions of the Bill of Rights".


37 See the discussion below in Part 5.
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focus is on the disrepute caused by the admission of the evidence
in the proceedings, not the disrepute to the administration of
justice caused by the original constitutional violation. 38 This,
coupled with the fact that s. 24(2) was clearly never meant to be
an absolute exclusionary rule, drives one to the conclusion that
the framers of s. 24(2) must have accepted the premise which has
caused the abandonment of the remedial imperative rationale in
the United States; in matters of exclusion the constitutional rights
of a particular individual are secondary to broader concerns
related to the administration of justice. This has not been lost
upon our Supreme Court. Mr. Justice Lamer, in R. v. Collins,
stated that s. 24(2) is not a remedy for police misconduct, and he
emphasized that the inquiry is general rather than specific: "it is
the long-term consequences of regular admission or exclusion of
this type of evidence on the repute of the administration of justice
which must be considered". 39 Remedies are concerned with vindi-
cating particular violations of rights; s. 24(2) is not.


All of this leaves one to wonder why, if the real concern is with
the administration of justice and not with providing accused
persons with remedies, it was necessary to require that exclu-
sionary decisions be made in the context of remedial applications.
One would have thought that if the evidence or its manner of
obtainment is such that its admission would bring the adminis-
tration of justice into disrepute where an accused party brings
application, it would equally do so where he or she fails to apply.
Surely the difference is not that a failure to apply somehow
removes any disrepute that the administration of justice might
experience through the reception of the evidence. Be that as it
may, the "remedial imperative rationale" was certainly never
intended to be a "player" in the interpretation of s. 24(2).


(b) The Deterrence Rationale


Our Supreme Court has steered a wide course around the most


38 R. v. Collins (1987), 33 C.C.C. (3d) 1,56 C.R. (3d) 193, [1987] 1 S.C.R. 265 at p. 281:
... the drafters of the Charter decided to focus on the admission of the evidence in
the proceedings, and the purpose of s. 24(2) is to prevent having the administration
of justice brought into further disrepute by the admission of the evidence in the
proceedings.


39 Ibid., at p. 281 S.C.R.
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vulnerable of the rationales for excluding unconstitutionally
obtained evidence, and the flavour of the provision supports that
decision. Section 24(2) is simply not well suited to effective deter-
rence. It has been suggested that a sanction acts as an effective
deterrent only where it imposes a cost greater than the benefit to
be derived from the deterred conduct and where the consequence
is a predictable consequence of the conduct. 40 Because s. 24(2)
contemplates the admission of some unconstitutionally obtained
evidence while failing to provide a bright line to demarcate when
inadmissibility will result, it is improbable that deterrence was
foremost in the minds of the provision's framers. Expressing
general approval of certain principles articulated in the judgment
of Mr. Justice Seaton of the British Columbia Court of Appeal in
the Collins case,40a Mr. Justice Lamer confirmed this by endorsing
the following proposition: "It is not open to the courts in Canada
to exclude evidence to discipline the police, but only to avoid
having the administration of justice brought into disrepute. ",41 At
most, it is hoped that exclusion under s. 24(2) of the Charter will
have the effect of encouraging compliance with constitutional
standards. 42 The "deterrence rationale" is not, however, one of
the rationales sustaining the Canadian rule.


(c) The Imperative of Judicial Integrity


Of the remaining rationales, the so-called "twin" imperatives
of judicial integrity, which one does s. 24(2) focus upon? Is it on
"avoiding the taint of partnership" or is the focus on "main-
taining popular trust in the courts"? This is not simply an exercise
in splitting hairs; depending upon which focus is taken the resolve
of the courts to exclude unconstitutionally obtained evidence
could well be dramatically different. This is because, in truth, the
so-called "twin" imperatives of judicial integrity are not twins at
all. The difference between them has to do with whether our


40 Sir Rupert Cross, Cross on Evidence, 5th ed., (London, Butterworths, 1979), p. 328.
40a (1983), 5 C.C.C. (3d) 1,148 D.L.R. (3d) 40, [198315 W.W.R. 43 (B.C.C.A.).
41 Supra, footnote 38, at p. 275 S.C.R.
42 R. v. Duguay (1985), 18 C.C.C. (3d) 289, 45 C.R. (3d) 140, 18 D.L.R. (4th) 32 at p. 43


(Ont. C.A.), per MacKinnon A.C.J.O., affd 46 C.C.C. (3d) 1, 67 C.R. (3d) 252, [1987]
1 S.C.R. 93, where the majority stated that MacKinnon J.'s judgment did not enunciate
any principles with which they disagreed.
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courts are to use the exclusion of evidence to inculcate public
values or to merely respond to those values that the public
already has. Should the courts exclude evidence and sound
breast-beating mea culpas to show that they are too pristine to see
the fruits of an unconstitutional act, or are they to put their ears
to the ground and ask at what point Canadians would lose respect
for the judicial branch because of its complicity? Are they to
teach Canadians how repulsive constitutional violations are by
demonstrating the strength of their convictions through refusing
the evidence and potentially letting the guilty go free, or are they
to attempt to ask Canadians whether they feel that receiving the
fruits of an unconstitutional act is too high a price to pay for a
verdict according to all known evidence? I think most would
share in the assumption made by Mr. Justice Lamer that the level
of tolerance for the reception of unconstitutionally obtained
evidence would be much higher if courts were simply to respond
to the values of the majority. 43 Indeed, it is noteworthy that in
developing the two most significant recent exceptions to the
American exclusionary rule, the inevitable-discovery exception 4


and the qualified good-faith exception, 45 majority members of the
court spoke about the need to maintain respect for the adminis-
tration of justice46 while the dissenters focused desperately on the
need for the judiciary to maintain its own integrity. The
dissenters did not want public opinion watering down the exclu-
sionary rule.


As a matter of construction, s. 24(2) decidedly focuses on the
second imperative of judicial integrity, the maintenance of
popular trust in the judicial branch of government. The phrase
states that the concern is with whether the admission of the
evidence would bring the administration of justice into disrepute.
Disrepute has to do with reputation and reputation has to do with
what others think of you, not with what standards you would like
to emulate. If one was to boil all of this down into simple terms
and to appreciate it in its historical context, one would be driven


43 R. v. Collins, supra, footnote 38, at pp. 281-2 S.C.R.
44 Nix v. Williams, 467 U.S. 431,104 S. Ct. 2501 (1984).
45 United States v. Leon; Massachusetts v. Sheppard, 468 U.S. 897,104 S. Ct. 3405 (1984).
46 Nix, supra, footnote 44, at p. 449 U.S.; Leon, ibid., at p. 910 U.S.
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to conclude that the framers of the Charter were attempting to
fashion a cautious exclusionary rule where evidence would be
refused only in relatively extreme cases; after all, there were no
signs at the time that s. 24(2) was drafted that the administration
of justice was suffering disrepute as a result of the long-standing
position that the method of obtainment was irrelevant to the
admissibility of probative evidence. 47


Despite this, the Supreme Court of Canada has fashioned what
has proved, in at least a wide spectrum of cases, to be an
extremely aggressive exclusionary remedy. 48 It set the stage for
doing so by leaving the partially implicit but unmistakable
message that s. 24(2) should be understood as though it was
intended to preserve judicial integrity, regardless of the impact of
exclusion on the reputation of the judicial branch. How did it do
so in the face of the language of s. 24(2) and why?


One cannot speak intelligently about disrepute without
discussing through whose eyes the relevant reputation is to be
judged. I have assumed in the foregoing discussion, as did most of
the American judges and commentators who discussed this
rationale, that the relevant reputation is that which exists in the
eyes of those to whom the legal system applies. After all, the
essential concern is that the lawlessness of judicial participation in
unconstitutional acts would "seriously undermin[e] popular trust
in government". 49 Yet, although the matter is confused somewhat
by the language which it has used, the Supreme Court of Canada
has accepted in substance that the repute of the administration of
justice is to be judged through the eyes of the reasonable judge
rather than in response to what the public might be thinking.


The particular language employed in describing whose


47 The point has been made with great alacrity by Mr. Justice Zuber of the Ontario Court
of Appeal, in his dissent in R. v. Duguay, supra, footnote 42, and by Esson J. in R. v.
Strachan (1986), 24 C.C.C. (3d) 205, 49 C.R. (3d) 289, 25 D.L.R. (4th) 567
(B.C.C.A.), affd 46 C.C.C. (3d) 479, 67 C.R. (3d) 87, [19881 2 S.C.R. 980. The
Supreme Court, in affirming each of these judgments, failed to endorse this sentiment
and, in fact, made it a point to note that they "did not necessarily agree with the
statement of principles made by Zuber J.A."


48 In still other cases, the exclusionary rule has lost much of its potential. See the
discussion in Part 6 below.


49 United States v. Calandra, 414 U.S. 338 at 357, 94 S. Ct. 613 at 624 (1974), per Brennan
J., dissenting.
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perspective is to be utilized speaks of the standard of "a
reasonable person, dispassionate and fully apprised of the
circumstances of the case".5 0 We are not to assume that the
reasonable person is the average person, although we are told
that this will "usually" be so. We are to pay heed to the
community's current mood only when it is "reasonable". 51 The
question then, is not whether admission will have a negative
effect on the repute of the administration of justice, but whether
it would be right or reasonable for the public not to have such a
response. In deciding what range of responses are reasonable the
courts are therefore demonstrating those values which are appro-
priate for the community. 52 As Lamer J. said in the Collins case, 53


quoting at length from the influential article by Professor Yves-
Marie Morissette: 54


In practice ... the reasonable person test is there to require of
judges that they "concentrate on what they do best: finding within
themselves, with cautiousness and impartiality, a basis for their own
decisions, articulating their reasons carefully and accepting review
by a higher court where it occurs".


In essence, all of this means that judges in applying s. 24(2) of the
Charter have a luxury that is not available elsewhere; they
themselves get to define what conduct of theirs will bring them
into disrepute. In so holding the court has done more than a little
violence to the concept of disrepute.


Why did the Supreme Court of Canada finesse the language of
s. 24(2) in establishing this low level of tolerance for the reception
of unconstitutionally obtained evidence? Certainly pragmatic
50 R. v. Collins (1987),33 C.C.C. (3d) 1, 56 C.R. (3d) 193, [1987] 1 S.C.R. 265 at p. 282.
51 Ibid., at p. 282 S.C.R.
52 Indeed, Lamer J. sent off a strong signal as to what a reasonable reaction might be. In


rejecting the admission of public opinion polls on the question he noted that "members
of the public generally become conscious of the importance of protecting rights and
freedoms of accused only when they are in some way brought closer to the system either
personally or through the experience of friends or family". Ibid., at p. 282 S.C.R.
Despite later references in the judgment to the importance of judges having regard to
community values the essence of the judgment is unmistakable; the community values
to be consulted are those that the community should have, not necessarily those that it
does have.


53 Supra, footnote 50, at p. 282 S.C.R.
54 "The Exclusion of Evidence Under the Canadian Charter of Rights and Freedoms:


What To Do and What Not To Do" (1984), 29 McGill Law Journal/Revue de droit de
McGill 521 at p. 538.
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considerations came into play. It is the judges who are seized of
these questions and what else can they do but exercise their
judgment? For obvious reasons it would be impossible to use
polling methods to place the circumstances of a case before the
public. Yet, it is important to remember that what we are
speaking about, in essence, is a level of tolerance for the
reception of unconstitutionally obtained evidence or a general
attitude that should govern decisions about exclusion. 55 Language
providing standards can do no more than that. Anyone who has
attempted to explain what "proof beyond a reasonable doubt",
or the tort concept of "reasonable foreseeability" mean under-
stands this well. The real issue is, how inclined should judges be,
in exercising their judgment, to exclude evidence. The answer to
that question given the language and spirit of the provision should
have been, "not very inclined at all". Leaving a decision in the
hands of a judge does not require that the judge disregard the fact
that the admission of unconstitutionally obtained evidence in the
overwhelming majority of cases would have no perceptible
adverse affect on how the majority of Canadians feel about the
administration of justice and that regard to this fact counsels a
niggardly use of the exclusionary rule.56 No. Insulating the
process from the tolerance or perhaps even apathy of the average
Canadian was a matter of taste, not of practical imperative. This
is entirely apparent in the majority judgment of Lamer J. in
Collins. Quoting from Professor Gibson's work His Lordship
stated:


57


"The ultimate determination must be with the courts, because
they provide what is often the only effective shelter for
individuals and unpopular minorities from the shifting winds of
public passion'


The Charter is designed to protect the accused from the majority, so
the enforcement of the Charter must not be left to the majority.


55 For this reason, it would have been entirely possible to use polls providing a range of
illustrative examples to get a read on the general level of tolerance of the public to the
admissibility of unconstitutionally obtained evidence.


56 Professor Morissette, supra, footnote 54, at p. 548, recognized this but saw it, as does
our Supreme Court, as a reason for avoiding giving full meaning to the term. Whether
one agrees or not depends, I would suggest, on whether this is an exercise in constitu-
tional interpretation, or an exercise in constitution making.


57Supra, footnote 50, at p. 282 S.C.R., quoting from Dale Gibson, The Law of the
Charter: General Principles (Calgary, Carswell & Co., 1986).
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In a nutshell, the public does not appreciate the importance of
fundamental rights and freedoms and it is therefore up to the
courts to protect those rights and freedoms through the expedient
of exclusion, notwithstanding the language of the Charter and
notwithstanding what the public might think about it; the general
purpose in having a Charter overrides the specific language of a
particular provision. At the surface of all of this is ready accep-
tance of the same political philosophy that has sustained the
American exclusionary rule for so many years and which has
slowed an appreciable attack on that rule; it is wrong for courts to
participate in unconstitutional acts by state agents through the
acceptance of unconstitutionally obtained evidence, despite what
the public might think and despite what s. 24(2) appears to be
saying. The enterprise of our court in arriving at a bench-mark
standard for exclusion has indeed been every bit as creative as the
American process.


3. The Nature of the Connection Between the Unconstitutional
Act and the Obtainment of the Evidence


Section 24(2) requires, as one of the prerequisites to exclusion,
that the evidence sought to be excluded be "obtained in a manner
that infringed or denied any rights or freedoms guaranteed by
[the] Charter". The French equivalent provides that there is a
sufficient connection for exclusion where the evidence is
"obtenus dans les conditions qui portent atteinte aux droits et
libert~s garantis par la present charte". It took some time for the
Supreme Court to commit itself on the nature of the connection
between the unconstitutional act and the obtainment of the
evidence that is required for exclusion. Not long ago, in a brief
but unanimous judgment in a case called R. v. Upston,58 the court
appeared to signal what most had expected, that the obtainment
of the evidence had to be caused by the Charter breach for
exclusion to be possible. In that case the police failed to advise
Upston of his right to counsel when he was initially detained.
Some time later they did advise him, and he subsequently
provided a voluntary statement. The Supreme Court of Canada


58 (1988), 42 C.C.C. (3d) 564n, 63 C.R. (3d) 299, 11988] 1 S.C.R. 1083.
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held that the statement should not be excluded because, as the
statement came after he was advised of his rights: "The evidence
was thus not obtained in a manner that infringed or denied a
Charter right within the meaning of s. 24(2)". Subsequently, in R.
v. Strachan,59 a case in which Upston is not even cited, what
proved to be the wrong impression left by Upston was corrected.
The Supreme Court of Canada made it clear that the connection
requirement in s. 24(2) is to be interpreted as requiring only that
there be a temporal connection between the constitutional
violation and the obtainment of the evidence; so long as the
violation of a Charter right precedes the discovery of evidence
and is not too remote from the constitutional violation in time (or
perhaps in nature),60 then it shall be considered to have been
"obtained in a manner" or "obtenus dans les conditions" which
infringed or denied the relevant Charter right. 61 There is
therefore no legal onus on the accused to prove that the unconsti-
tutional act caused the discovery of the evidence in issue. 62


It is difficult to feel satisfied that this conclusion has anything to
do with s. 24(2). It runs roughshod over the basic concept. It is no
longer possible to speak accurately about "unconstitutionally
obtained evidence" given that the manner of discovering the
evidence need not be unconstitutional; subject to remoteness
considerations, it is enough if there is some coincidence in time
between the discovery of the evidence and a constitutional
violation. Perhaps more importantly, the Supreme Court of
Canada's temporal-connection requirement runs roughshod over
the language of the provision.


It is entirely clear in both the English and French versions that
what is required is a link between the "manner" or "conditions"


59 (1988), 46 C.C.C. (3d) 479,67 C.R. (3d) 87, [198812 S.C.R. 980.
60 This might provide a basis for reconciling Upston, supra, footnote 58, with the direction


taken in Strachan.
61 The precise language used by the majority in formulating the general approach was to


call for courts to ask "whether a Charter violation occurred in the course of obtaining
the evidence." Later, in R. v. Ross (1989), 46 C.C.C. (3d) 129 at p. 138, 67 C.R. (3d)
209, [19891 1 S.C.R. 3, per Lamer J., the court described its decision in Strachan by
saying that it had decided that "if the violation of [a Charter right] precedes the
discovery of evidence, and if that discovery of evidence was not too remote from the
violation", the connection requirement is satisfied.


62 R. v. Brydges (1990), 53 C.C.C. (3d) 330, [1990] 2W.W.R. 220,103 N.R. 202 (S.C.C.).







JUDICIAL REPEAL OF S. 24(2)


of obtainment (what we know from the texts to be an unconstitu-
tional act) and the fact of obtainment ("evidence was obtained";
"de preuve ont ete obtenus"). The crucial issue is, what is the
nature of that connection? Professor Yves-Marie Morissette has
argued that the temporal connection link can be supported, in
part because the term "manner" is broad enough to encompass
such an interpretation. 63


What is the manner? The very act that uncovers the evidence, the
successive steps that lead to it or the entire investigation phase in
the case - the shot, the scene, the sequence or the whole film?


I find this thoroughly unpersuasive 64 because it fails to account for
the context in which the term "manner" is employed. The
evidence must be "obtained in [an unconstitutional] manner.
Section 24(2) does not refer to evidence "obtained while, or
after, an unconstitutional method is being, or has been,
employed". The phrase does not describe merely the scene or the
sequence or the whole film. In context, the word "manner" must
be understood to describe "the shot", and the question of signifi-
cance is whether that "shot" produced the relevant result,
namely, the obtainment of the evidence.


The temporal connection test requires, at a minimum, that the
obtainment of the evidence occur subsequent to the unconstitu-
tional act. In explaining why, in his view, that this must be so,
Professor Morissette states:65


The exclusionary principle, after all, is an evidentiary mechanism
and by its nature ought to relate to infringements that somehow
account for the availability of the impugned evidence. The
infringement, in other words, must precede chronologically the
obtaining of evidence.


I agree entirely with the first sentence in the above passage. I
have to wonder, however, how a mere coincidence in time
between a Charter breach and the finding of evidence "accounts
for" the availability of the impugned evidence.


There is a discernible pattern in those judgments which hold


63 "The Exclusion of Evidence Under the Canadian Charter of Rights and Freedoms:


What To Do and What Not To Do", supra, footnote 54, at p. 526.
64 1 am certain that Professor Morissette will not mind me saying so given that he has the


agreement of the Supreme Court of Canada while I evidently do not.
65 Supra, footnote 54, at p. 527, emphasis added.
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that the phrase refers to a temporal connection requirement.
They proceed by stating that the language does not appear to
require a causal connection requirement, by giving reasons why a
causal connection requirement would be a bad thing and then,
without asking whether the language of s. 24(2) can accom-
modate such a holding, by finding that a non-remote temporal
connection is sufficient. 66 This is true of the Supreme Court's
decision in Strachan where the failure to focus on the text of s.
24(2) is readily apparent. Dickson C.J.C. records the competing
views of Lamer J., who expressed the opinion in Therens that the
language of s. 24(2) simply could not accommodate a temporal
connection test, and Le Dain J., who was the first Supreme Court
judge to advocate a temporal connection test. The focus and the
balance of the judgment then turn to what s. 24(2) does not
mean. Section 24(2) is said to "militate against" a causal
connection requirement. We are not told why. 67 The judgment
then shifts permanently away from the language employed in the
phrase. We are then told that a causal connection requirement
would give rise to a whole host of difficulties, and illustrations of
hard cases are provided.68 The judgment then simply states its


66 R. v. Therens (1985), 18 C.C.C. (3d) 481,45 C.R. (3d) 97, [1985] 1 S.C.R. 613 at p. 649,
per Le Dain J.; R. v. Strachan (1986), 24 C.C.C. (3d) 205, 49 C.R. (3d) 289, 25 D.L.R.
(4th) 567 (B.C.C.A.), per Esson J, affd 46 C.C.C. (3d) 479, 67 C.R. (3d) 87, [1988] 2
S.C.R. 980.


A third test, the "methodological connection" or "nexus" test was devised by Mr.
Justice Lamer in the Therens case in his concurring judgment at p. 109 C.R. According
to this approach, a court must determine what the Charter requires of an investigating
officer in the relevant circumstances. If evidence is discovered during an investigation
where the method employed does not conform to those requirements, then the evidence
has been obtained in a manner that has infringed or denied the Charter rights of the
accused. Lamer J. abandoned the test in the Strachan judgment, recognizing that it
would have been too complicated to apply.


67 Nor does Mr. Justice Esson's judgment in the B.C.C.A., approved of by Dickson
C.J.C., provide any further guidance as to why the phrase militates against a causal
connection requirement.


68 Ironically, the rejection of a causal connection test under the "obtained in a manner"
inquiry does not begin to solve those problems. As the court recognizes in that same
judgment "The presence of a causal link will be a factor for consideration" in deciding
the next issue of whether the admission of the evidence would bring the administration
of justice into disrepute (ibid. at p. 499 C.C.C., p. 27 of the Judgment). Indeed, the
facts of Strachan itself indicate that it will be an extremely significant factor; the real
evidence was received, despite the s. 10(b) violation, in no small measure because that
violation did not contribute to the discovery of the evidence. In R. v. Black (1989), 50
C.C.C. (3d) 1, 70 C.R. (3d) 97, [1989] 2 S.C.R. 138, we see similar reasoning. Wilson J.
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ultimate conclusion that a temporal connection test is intended by
s. 24(2). That conclusion is palpably not one of construction.
Instead, again, it is a matter of choice, a choice that proved to be
completely unfettered by the language of the section.


In rendering the majority decision Chief Justice Dickson
emphasized that "directing the initial inquiry in s. 24(2) to the
existence of a causal connection between the Charter violation
and the evidence whose exclusion is sought will encourage [a]
restrictive approach to the rights and freedoms guaranteed by the
Charter". 69 This is the essential reason for the decision; the
temporal connection test was selected because it encourages an
expansive rather than a restrictive approach.


Certainly, the fact that a court has taken an expansive or
purposive interpretation of a Charter provision in order to
protect Charter rights and freedoms from undue erosion is not of
itself, noteworthy. Section 24(2) does not confer rights or
freedoms, however. It is an enforcement provision. 70 This does
not preclude, of course, the use of a purposive interpretation in
its construction, 71 but it does require an answer to the question as
to how an impugned interpretation would threaten to undermine
Charter rights or freedoms? A construction which prevents the
section from causing the exclusion of evidence in a particular case
can only restrict the rights and freedoms under the Charter on the


looks for and finds a causal connection in assessing whether the admission of the
evidence would bring the administration of justice into disrepute, and considers it a pro-
exclusionary factor with respect to the admission of the alleged murder weapon. She
then, in holding that the knife should have been admitted, emphasizes that the evidence
would have been obtained in any event (at 20 C.C.C.). Is resort to inevitable discovery
analysis not the mere application of a but/for test, the most pernicious of causal
connection requirements? The court has also adopted a but/for test in identifying the
kind of evidence that would render the trial unfair if admitted. See the discussion in Part
6 below.


69 Strachan, supra, footnote 66, at p. 497 C.C.C.
70 See Morissette, supra, footnote 54, at p. 529.


Given the wording of section 24(2), it cannot be said that there exists in any
meaningful sense a constitutional right to the exclusion of evidence.


71 For example, a broad interpretation has been given to s. 24(1) of the Charter by the
Federal Court of Appeal in the recent case of Schachter v. Canada, unreported
(February 16, 1990, F.C.A.), summarized 19 A.C.W.S. (3d) 844. In that case the court
considered that s. 24(1) gave it the power to order the government to extend monetary
benefits to a class not contemplated by the legislation since the alternative, striking
down the provision because of its inequality, would deprive everyone of the benefit in
question, a remedy which would do nothing to produce meaningful equality.
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theory that exclusion is either necessary to render those under-
lying rights meaningful (the hitherto rejected "remedial imper-
ative" rationale) or because excluding the evidence would have
the effect of reducing the frequency of Charter violations (the
hitherto rejected "deterrence" rationale). It strikes me as curious
for a court to adopt an expansive interpretation of s. 24(2) to give
effect to purposes which the section is considered not to have.
Indeed, had the court applied a purposive interpretation of s.
24(2) that resorted to that section's recognized function, namely,
the protection of judicial integrity, which the Supreme Court
attributed to s. 24(2) in the Collins72 case, it would have been
driven to the conclusion that a causal connection is in fact
required. After all, if the discovery of the evidence is not on
account of an unconstitutional act, how can the admission of the
evidence make the court a partner in that coincidental constitu-
tional violation?


In sum, in resolving the connection requirement controversy,
the court proved no more hamstrung by the language of s. 24(2),
nor by any precise notion of the functions of excluding evidence
for constitutional violations, than if it had developed the
Canadian exclusionary rule from whole cloth.


4. The Discretionary Nature of the Judicial Determination
The text of the Charter appears to require that if the admission


of the evidence in the proceedings could bring the administration
of justice into disrepute, then a court must exclude: "the evidence
shall be excluded". 73 It was always understood that the determi-
nation of whether the admissibility of evidence could produce
disrepute would be a matter for the exercise of judgment. In that
narrow sense it was appreciated that some "discretion" would
have to be applied in resolving s. 24(2) but it was not understood
that s. 24(2) determinations were "discretionary" in the broad


72 (1987), 33 C.C.C. (3d) 1,56 C.R. (3d) 193, [1987] 1 S.C.R. 265.
73 Emphasis added.
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sense of the term.74 Mr. Justice Le Dain explained in the Therens
case:


75


Section 24(2) involves the application of a broad test or standard,
which necessarily gives a court some latitude, but that is not, strictly
speaking, a discretion. A discretion exists where there is a choice to
do one thing or another, not merely because what is involved is the
application of a flexible standard. Under the terms of s. 24(2) where
a judge concludes that the admission of the evidence would bring
the administration of justice into disrepute, he or she has a duty, not
a discretion, to exclude the evidence. This distinction is of some
importance, of course, with reference to the scope of review of a
determination under s. 24(2).


We have now learned that in at least a proportion of cases judges
have, under s. 24(2), a discretion in the very broad terms that Mr.
Justice Le Dain described and denied. In R. v. Collins Mr. Justice
Lamer revealed, for the court, that judges do in fact have a choice
to do one thing or another:76


In effect, the judge will have met [the task of determining whether
the admission of the evidence could bring the administration of
justice into disrepute] if the judges of the Court of Appeal will
decline to interfere with his decision, even though they might have
decided the matter differently, using the well-known statement that
they are of the view that the decision was not unreasonable.


The passage recognizes that two opposing conclusions on whether
to exclude the evidence can each be right. There is then, "a
choice". Circumscribing those decisions only by the boundaries
of reasonableness is undoubtedly to confer a strong form of
discretion, for no wider form of discretion can exist in law; in no
situation does our law confer a discretion on any decision-maker
to act unreasonably.


In the decision of R. v. Duguay,77 the Supreme Court put this
credo into practice. The majority of the court held that the
Ontario Court of Appeal majority had not erred in the enunci-
ation of any rules or principles related to the exclusion of
evidence, nor could the court conclude that the determination to


74 But see Don Stuart "R. v. Collins, Annotation" (1983), 33 C.R. (3d) 130 at p. 133, and
Morissette, supra, footnote 54, at pp. 552-3, where these authors argue that the amount
of judgment exercised is enough fairly to be called a discretion.


75 (1985), 18 C.C.C. (3d) 481,45 C.R. (3d) 97, [19851 1 S.C.R. 613 at p. 654.
76 R. v. Collins, supra, footnote 72, at p. 283 S.C.R.
77 (1989), 46 C.C.C. (3d) 1,67 C.R. (3d) 252, [198911 S.C.R. 93.
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exclude the evidence made by the Court of Appeal was unrea-
sonable. Stating that it was not the proper function of the
Supreme Court to substitute its opinion, the Crown's appeal was
dismissed.


78


In neither Collins nor Duguay did the court deal with the
language of s. 24(2). The decision to concede a strong form of
discretion was no doubt taken to discourage interminable appeals
under s. 24(2) by unsatisfied customers. Again, policy prevailed
over text.


5. Non-Reliance on Violations of the Charter Rights of Others


Exclusion decisions under s. 24(2) are, according to the plain
and clear language of the provision, made under a s. 24(1) appli-
cation. Subsection (2) begins, "Where in proceedings under
subsection (1) a court concludes . . . ". Subsection (1) is very
explicit as to who can open such proceedings; "Anyone whose
rights or freedoms, as guaranteed by this Charter, have been
infringed or denied, may apply... ". The language would seem to
drive courts to the conclusion that an accused person cannot ask
that evidence be excluded in his or her case on the grounds that it
was obtained in violation of someone else's constitutional rights.
Several lower courts have held this to be so. 79 Yet, in Collins,


78 Despite this, the Supreme Court has reversed both trial judges and appellate courts with


some frequency on s. 24(2) questions. This can be explained on the basis that those
decisions applied wrong principles. In R. v. Black (1989), 50 C.C.C. (3d) 1, 70 C.R.
(3d) 97, [1989] 2 S.C.R. 138, for example, the trial judge failed to recognize that the
admission of the knife (real evidence obtainable without the co-operation of the
accused) would not have affected the fairness of the trial. Duguay sends a sign that, now
that the principles are fairly well understood, appellate review should decrease.


79 In R. v. Alouche, unreported (November 25, 1985, Ont. Dist. Ct.), per Humphrey J.,
for example, it was held that where a search was conducted on the premises of a third
party, and where the property seized was not the property of the accused, the accused
could not bring a subsec. 24(1) application and could not, therefore, seek the exclusion
of the evidence. The same holding was arrived at in R. v. Taylor, unreported (January
26, 1984, B.C.S.C.), per Toy J., and in R. v. Rowbotham, unreported (November 2,
1984, Ont. H.C.J.). In a recent decision, R. v. McDonough (1988), 44 C.C.C. (3d) 370,
65 C.R. (3d) 245, 40 C.R.R. 151 (Ont. Dist. Ct.), per Clarke Dist. Ct. J., it was held
that an accused could raise constitutional challenge to a statute pursuant to which the
police purported to search the car of a friend of the accused, which search produced
evidence against the accused. The judge considered that standing to challenge statutory
provisions should be construed broadly, and that the accused had a genuine interest in
the issue. The problem with the case is that even though McDonough had proved the
statute unconstitutional, it would still be necessary for the court to conclude that the
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even though the issue was not before him, Lamer J. opened the
possibility that exclusion might be available in such cases. His
Lordship queried whether an accused could argue that the
admission of evidence obtained unconstitutionally from someone
else would render the accused's trial unfair, thereby contravening
the accused's s. 11(d) Charter right to a fair hearing, 8° or whether
the party whose constitutional rights were violated could bring a
s. 24(2) motion at the trial of the accused.81


It is a matter for speculation as to whether the court will prove
minded to finesse the apparent restrictions of subsecs. 24(1) and
(2). Yet, it is entirely possible. If the purpose of exclusion is seen
to protect the integrity of the judicial branch of government,
perhaps the fact that it is not the accused's Charter rights which
have been infringed should be irrelevant. Based upon the court's
treatment of the language of s. 24(2) to date it is not out of the
question that in this context the court will give effect to what it
sees to be the spirit of the provision rather than to its form.


6. The Principle of Proportionality and Formulaic Exclusion


(1) Introduction
The whole historical development of s. 24(2) drives home the


point that it was intended to be a compromise between what is
typically but inaccurately characterized as the automatic exclu-
sionary rule in the United States, and the traditional common law
Canadian position whereby evidence is admissible if relevant and
material, regardless of how it was obtained.82 Out of distaste and


search of the friend's car pursuant to that statute somehow violated McDonough's
Charter rights. Failing this we are back to square one for there would be no access to a s.
24(1) or (2) remedy by McDonough. All he could secure is a s. 52 declaration that the
provision was of no force or effect. For this reason it is questionable whether
McDonough really had a genuine interest in the issue. Clarke Dist. Ct. J. was able to
avoid this problem by holding, ultimately, that the admission of the evidence in all of
the circumstances would not bring the administration of justice into disrepute.


80 The implications of this are horrendous for if the admission of the evidence is unconsti-
tutional a court could not admit it, regardless of whether it is such as to bring the admin-
istration of justice into disrepute. There would be an absolute exclusionary rule in such
cases. See the discussion below in footnote 91.


81 Collins, supra, footnote 72, at p. 276 S.C.R.
82 In R. v. Collins, ibid., and most recently in R. v. Simmons (1988), 45 C.C.C. (3d) 296,


66 C.R. (3d) 297, [198812 S.C.R. 495, the Supreme Court has articulated this.
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distrust for the American regime the first public draft of the
Charter had provided expressly that no exclusionary remedy
could be developed to enforce the Charter. 83 Strong submissions
against this position were made by various public-interest groups
who favoured an exclusionary rule. 84 Ultimately, s. 24(2) was
adopted as a compromise position.8 5 It promised to be a provision
which answered the most common objection to having an exclu-
sionary enforcement mechanism, that requiring the exclusion of
unconstitutionally obtained evidence may provide dispropor-
tionate relief to accused persons; serious offenders may be
acquitted because of constitutional violations which are not
nearly as shocking or outrageous as the crime shown by the
evidence to have been committed.


The rejection of the polar extremes has been drafted into the
provision. The section requires courts to determine whether
admission of the evidence in question could cause the relevant
kind of disrepute, "having regard to all of the circumstances".
The spirit of the provision, if not that very language, calls into
question the legitimacy of developing even quasi-automatic
principles for exclusion.86 Despite this, the court has produced
just such a principle, and its implications are enormous.


In the seminal case of R. v. Collins, Lamer J. developed a


83 The so called "August 28th Draft" provided, in s. 22(b): "Nothing in this Charter


affects the admissibility of evidence or the ability of Parliament or a legislature to
legislate thereon." This position was adopted at the federal-provincial meetings of the
summer of 1980, where the exclusion of evidence was hotly debated: see Roy
Romanow, John Whyte, and Howard Lesson, Canada ... Notwithstanding (Toronto,
Carswell/Methuen, 1984), p. 256.


84 Dale Gibson, "Enforcement of the Canadian Charter of Rights and Freedoms (Section
24)" in W.S. Tarnopolsky and G.-A. Beaudoin, eds., Canadian Charter of Rights and
Freedoms: Commentaries (Toronto, Carswell, 1982), 489 at p. 512.


Although the intent of [the provision] appears to have been to alleviate fears by
some provincial officials that a court might discover an implied exclusion of
unconstitutionally obtained evidence lurking in the language of the charter, its
effect seems to have been, ironically, to stir up representations in support of an
explicit exclusionary clause.


85 At the suggestion of the Canadian Civil Liberties Association.
86 Professor Yves-Marie Morissette makes this same point: "Section 24(2) cannot have


been intended to produce universal and rigid rulings, oblivious of all but a few
"relevant" circumstances ... " in "The Exclusion of Evidence under the Canadian
Charter of Rights and Freedoms: What To Do and What Not To Do", supra, footnote
27, at p. 553, note 136. See also Bruce W. Duncan "The Blind Eye Argument and
Modest Proposal" (1985), 47 C.R. (3d) 16 at p. 17.
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three-part approach to the resolution of the question of whether
the admission of evidence could bring the administration of
justice into disrepute.87 That approach has since become familiar.
The first set of factors are those which are relevant to the fairness
of the trial. The second set concerns the seriousness of the
Charter violation. The third relates to the costs of exclusion: "the
possibility that the administration of justice could be brought into
disrepute by excluding evidence despite the fact that it was
obtained in a manner that infringed the Charter".88


What is offensive to the principle of proportionality and to the
philosophy of non-automatic exclusion is the treatment which has
been given to the first category of factors, those relevant to the
fairness of the trial. What is critical in this category is the nature
of the evidence obtained, not so much the method of
obtainment. 89 Where the evidence emanates from the accused, or
is proof which could not have been obtained but for the partici-
pation of the accused in the construction of the evidence for the
purposes of trial, its admission will render the trial unfair. The
characterization that the admission of the evidence would render
the trial unfair anticipates the appropriate response by a court:
"Evidence that might in some way affect the fairness of the trial
would tend to bring the administration of justice into disrepute
and in general should be excluded." 9 This is an almost
automatic, if not automatic,91 rule of exclusion, and the principle
of proportionality is rejected outright in this context: 92


... if the admission of the evidence would result in an unfair trial,
the seriousness of the offence could not render that evidence admis-
sible. If any relevance is to be given to the seriousness of the offence
in the context of the fairness of the trial, it operates in the opposite


87 (1987), 33 C.C.C. (3d) 1, [1987] 1 S.C.R. 265 at pp. 283-5, 56 C.R. (3d) 193, 38 D.L.R.
(4th) 508.


88 R. v. Simmons, supra, footnote 82, at p. 534 S.C.R.
89 Collins, supra, footnote 87, at p. 284 S.C.R.
90 Simmons, supra, footnote 88, at p. 533 S.C.R.
91 If the admission of such evidence does render a trial unfair then it would appear to be a


s. 11(d) Charter violation for a court to accept such evidence, thereby requiring a court
to reject it. Without elaborating upon another complex issue, there is nothing in
R.W.S.D.U., Local 580 v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, 33 D.L.R. (4th)
174, [1987] 1 W.W.R. 577, relating to the application of the Charter to the courts which
would contradict this.


92 Collins, supra, footnote 87, at p. 286 S.C.R.
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sense: the more serious the offence, the more damaging to the
system's repute would be an unfair trial.


(2) The Basis for and Breadth of the Rule
The distinction between kinds of evidence that is drawn is


loosely one between self-incriminating evidence and real
evidence. The reasons for the distinction, as explained by Mr.
Justice Lamer in Collins, are as follows. Whereas real evidence
exists irrespective of any Charter violation, this is not true of self-
incriminatory evidence. It does not exist prior to the Charter
violation and its use strikes at the fundamental tenet of a fair trial,
the right against self-incrimination. 93


Prior to the Charter, the notion of self-incrimination had come
to be understood as being confined to "testimonial" evidence,
information extracted from an accused about his culpability. 94 It
did not include blood or other bodily samples, 95 nor did it
describe processes whereby an accused was made to perform
physical acts for the purpose of providing evidence against
himself. 96 In Collins it was apparent that Mr. Justice Lamer was
referring to a broader cast of evidence than that encompassed by
this traditional notion of self-incrimination for he spoke of cases
where "an accused is conscripted against himself through a
confession or other evidence emanating from him".97 To illustrate
the latter phrase he referred to the Therens98 case, which involved
the mandatory provision of a breath sample.


93 Ibid., at p. 284. But see R.J. Delisle "Collins: An Unjustified Distinction", (1987), 56
C.R. (3d) 216. I have argued elsewhere that the distinction is a "principled" one,
although I never favoured the quasi-automatic exclusion which attended it. D.M.
Paciocco, "More on Miranda - Recent Developments Under Subsection 10(b) of the
Charter" (1987), 19 Ottawa L. Rev. 573 at p. 578, note 28. The subsequent expansion of
the "fair trial" concept to cases where the accused is made to participate in the investi-
gation in a non-testimonial fashion (see the discussion of R. v. Ross (1989), 46 C.C.C.
(3d) 129, 67 C.R. (3d) 209, [1989] 1 S.C.R. 3) weakens, however, the principled basis
for the distinction that the earlier cases suggested. For a discussion of why "testimonial"
participation should be treated with greater care than "non-testimonial" participation,
see David M. Paciocco, Charter Principles and Proof in Criminal Cases (Toronto,
Carswell, 1987), p. 548.


94 See the discussion in David M. Paciocco, Charter Principles and Proof in Criminal
Cases, ibid., at pp. 540-1.


95 R. v. Hogan (1974), 18 C.C.C. (3d) 65, 26 C.R.N.S. 207, [1975] 2 S.C.R. 553; A.-G.
Que. v. Begin (1955), 112 C.C.C. 209,21 C.R. 217, [1955] S.C.R. 593.


96 R. v. Marcoux (1975), 24 C.C.C. (2d) 1, [1976] 1 S.C.R. 763,60 D.L.R. (3d) 119.
97 Supra, footnote 87, at p. 284 S.C.R.
98 (1985), 18 C.C.C. (3d) 481,45 C.R. (3d) 97, [1985] 1 S.C.R. 613.
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Any doubt that the category of self-incriminatory evidence was
broader than the common law notion of self-incrimination was
removed with the Supreme Court of Canada's decision in R. v.
Pohoretsky.99 Pohoretsky's blood was extracted from him by
syringe for investigatory purposes in circumstances contravening
s. 8 of the Charter, the unreasonable search or seizure provision.
In excluding the evidence the court noted that the effect of the
conduct of the police and their agent, the doctor who extracted
the blood, "was to conscript the appellant against himself".100


We have since learned that the category of evidence which, if
admitted, would render a trial unfair includes more than testi-
monial evidence and other evidence emanating from an accused.
It would include Charter violations which compromise what
Ratushny has identified as "the principle of the absence of
pretrial obligation"; in principle, an accused should not be
expected to co-operate in the criminal investigation against
him.10 1 In R. v. Ross'°2 the accused were made to participate in a
police line-up despite that they had yet to successfully consult
counsel. The police had violated the accuseds' s. 10(b) rights to
counsel because they had not afforded them a "real opportunity
to retain and instruct counsel". Moreover, they further violated
the s. 10(b) rights of the accused by having them participate in the
line-up. This was a violation of the duty on the police to refrain
from eliciting evidence from detainees prior to their having had a
reasonable opportunity to consult counsel. In deciding to exclude
the identification evidence Lamer J. said: 103


In Collins we used the expression "emanating from him" since we
were concerned with a statement. But we did not limit the kind of
evidence susceptible of rendering the trial process unfair to this kind
of evidence. I am of the opinion that the use of any evidence that
could not have been obtained but for the participation of the
accused in the construction of the evidence for the purposes of the
trial would render the trial process unfair.


Where is the line to be drawn? In R. v. Simmons1°4 the


99 (1987), 33 C.C.C. (3d) 398,58 C.R. (3d) 113, [198711 S.C.R. 945.
10 0 


Ibid., at p. 949 S.C.R.
101 Ed Ratushny, Self-Incrimination in the Canadian Criminal Process (Toronto, Carswell,


1979), p. 179.
102 Supra, footnote 93.
103 Ibid., at p. 139 C.C.C.,per Lamer J. Presto, a causal connection test.
104 (1988), 45 C.C.C. (3d) 296,66 C.R. (3d) 297, [198812 S.C.R. 495.
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Supreme Court of Canada treated a strip-search of the accused,
which did not include the search of bodily cavities and which
produced narcotics taped to the skin of the accused, as a case
where the admission of the evidence would not affect the fairness
of the trial. It was said that Simmons was "in no way conscripted
against herself". 10 5 It would seem to follow that the obtainment of
items of real evidence such as fingerprints and fingernail scrapings
would be treated on an equal footing for it takes no more or no
less participation to obtain these items than it does to remove
clothing and narcotics taped to the skin of a suspect. Presumably
removal from the person of an accused of bodily secretions or
bodily samples such as hair or fingernails would be seen as
sufficiently intrusive to be treated as evidence emanating from the
accused.


(3) When will evidence which renders a trial unfair be admissible?
To ask that question is almost to answer it. Since it is the nature


of the evidence which causes it admission to render the trial
unfair, having characterized the evidence there is little that
remains to be done. The accused is conscripted to be a witness
against himself to the same extent whether the acts of the police
are reprehensible or innocent. Not surprisingly then, we have
been told that the manner in which the evidence was obtained is,
for this type of evidence, secondary. 106


To date there have been at least 13 cases before the Supreme
Court of Canada dealing with evidence obtained in violation of
the Charter which falls into this category. Six were breath-sample
cases. 10 7 Two were blood-sample cases. 108 Another was a line-up
case. 1°9 Four cases involved statements made by accused
persons.110 In 11 of these cases the evidence was excluded; in two
it was received.


105 Ibid., at p. 535 S.C.R.


1o R. v. Collins (1987), 33 C.C.C. (3d) 1,56 C.R. (3d) 193, [1987] 1 S.C.R. 265 at p. 284.
107 R. v. Therens, supra, footnote 98; R. v. Rahn (1985), 18 C.C.C. (3d) 516, 45 C.R. (3d)


134, [1985] 1 S.C.R. 659; R. v. Trask (1985), 18 C.C.C. (3d) 514, 45 C.R. (3d) 137,
[1985] 1 S.C.R. 655; R. v. Tremblay (1987), 37 C.C.C. (3d) 565,60 C.R. (3d) 59, [1987]
2 S.C.R. 435; R. v. Leduc (1989), 70 C.R. (3d) 207, [1989] 1 S.C.R. 1586, 103 N.R.
232; R. v. Mohl (1989), 47 C.C.C. (3d) 575n, 69 C.R. (3d) 399, [1989] 1 S.C.R. 1389.


108 R. v. Pohoretsky, supra, footnote 99; R. v. Dyment (1988), 45 C.C.C. (3d) 244, 66
C.R. (3d) 348, [1988] 2 S.C.R. 417.


109 R. v. Ross (1989), 46 C.C.C. (3d) 129, 67 C.R. (3d) 209, [198911 S.C.R. 3.
110 R. v. Clarkson (1986), 25 C.C.C. (3d) 207, 50 C.R. (3d) 289, [1986] 1 S.C.R. 383; R. v.
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In the two cases where the evidence was received, the accused
persons could broadly be said to have been responsible for the
relevant Charter violations. Only where this is so does it seem
possible to admit evidence which, ex hypothesi, will, because of
its nature, affect the fairness of the trial, for the accused has only
himself to blame.


In R. v. Tremblay' the accused was made to provide a breath
sample immediately after he telephoned his wife in an effort to
obtain counsel. The police did not wait to see whether the
accused's efforts were successful but the court held that their
failure to do so was induced by the accused's "violent, vulgar and
obnoxious behaviour". It appeared to the police that the accused
was simply stalling when he was given the opportunity to attempt
to call a lawyer. The accused was the author of his own
misfortune and was, in effect, estopped from relying on a Charter
breach which, as a matter of fact, he had induced.


In R. v. MohP12 the Crown wished to adduce breath samples
provided by the accused in order to establish the concentration of
alcohol that he had in his blood at the time of driving. During the
course of the investigation, however, Charter standards were not
met because the accused had failed to understand the Charter
advice provided under s. 10(b). The reason he did not understand
was his self-induced intoxication. The Supreme Court of Canada
endorsed the view of Sirois J., the summary appeals judge, that
the evidence should be admitted despite that the requirements of
s. 10(b) had not been met. The court provides no reasons in its
brief judgment, in which the Saskatchewan Court of Appeal is
overturned. Since the judgment of Sirois J. is not reported it is a
matter of some speculation as to why the court felt that this
evidence, which of course emanated from the accused, could be
received. The dissent by Wakeling J.A. at the Saskatchewan
Court of Appeal may be of some assistance.11 3 The essence of


Manninen (1987), 34 C.C.C. (3d) 385, 58 C.R. (3d) 97, [1987] 1 S.C.R. 1233; R. v.
Black (1989), 50 C.C.C. (3d) 1, 70 C.R. (3d) 97, [1989] 2 S.C.R. 138; R. v. Brydges
(1990), 53 C.C.C. (3d) 330, [1990] 2W.W.R. 220, 103 N.R. 282 (S.C.C.).


111 Supra, footnote 107.
112 Ibid.
113 (1987), 34 C.C.C. (3d) 435 at p. 444,56 C.R. (3d) 318,55 Sask. R. 22 (C.A.).
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Wakeling J.A.'s judgment relates to the apparently perverse
result that exclusion of the evidence would cause; an accused
would be raising the factual existence of one of the elements of
the offence charged, namely, the consumption of alcohol, in
order to prevent the Crown from proving another of the
elements, namely, the extent of his alcohol consumption. 1 4 This,
of course, distinguishes the cases of Clarksonu5 and Black. t 16


While both Clarkson and Black were, through self-induced intox-
ication, responsible for their inability to waive their right to
counsel validly, in neither case was the accused being prosecuted
for an offence in which one of the elements was the voluntary
consumption of alcohol.


(4) Retreat from the Unfair Trial Characterization?
Two recent decisions of the Supreme Court of Canada send a


confused signal. Either R. v. Duarte17 and R. v. Wiggins'1 8 are
further examples of the court accepting evidence which emanated
from the accused despite the existence of Charter violations, or
they are cases where the court characterized the evidence in a
fashion that took it out of this category, thereby insulating the
proof from almost certain exclusion. If the former is true, these
decisions may signal a welcome retreat from the almost certain
exclusion of evidence emanating from an accused. If the latter
possibility is true, then the court's characterization is troubling.


Both Duarte and Wiggins involved the adduction by the Crown
of electronic recordings made by the police in contravention of
the rights of the accused to be free from unreasonable search and
seizure. If the impugned evidence in such a case is considered to
be the recordings themselves, then the evidence does not
emanate from the accused but rather from recording instruments.
This would be a disturbing characterization, however, since the


114 Of course, there would have been nothing to prevent the police from charging the


accused with impaired driving in addition to the blood/alcohol charge. This would have
made it imprudent for defence counsel to attempt to rely on the gross intoxication of
the accused in an attempt to keep out the blood/alcohol readings.


115 Supra, footnote 110.
116 Ibid.
117 (1990), 53 C.C.C. (3d) 1, 65 D.L.R. (4th) 240,71 O.R. (2d) 575n.
118 Unreported (January 25, 1990, S.C.C.).
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evidentiary significance of recordings is their contents, and in
both Duarte and Wiggins the contents were statements allegedly
made by the accused. Those statements, of course, emanated
from the accused.


Unfortunately the Supreme Court judgments fail to reveal
definitively how it characterized the evidence. In the Duarte case,
the only decision where full reasons are provided, Wilson J.
records that the impact of admission on the fairness of the trial is
of cardinal importance, but then refrains from assessing the kind
of evidence that was obtained.11 9 The s. 24(2) analysis then
focuses primarily upon the good faith of the officers, who had no
reason to believe that the mode of search used would violate the
Charter, and on the fact that the offence in question was serious.
This latter point was presented as a reason for the admission of
the evidence. These two features of the case suggest strongly that
the court considered that it was being asked to exclude evidence
which did not emanate from the accused. The court has elsewhere
made it clear that the conduct of the police is of secondary impor-
tance where the admission of the evidence would affect the
fairness of the trial120 yet here we have the court focusing on good
faith as of primary importance. Moreover, we have also been told
that if the evidence emanates from an accused, its admission
affects the fairness of the trial and therefore the more serious the
offence, the more important it is that exclusion should take
place. 121


It is, therefore, hard to know what to make of Duarte and
Wiggins. It is tempting to conclude that the court was reluctant to
note on the face of its judgment that the evidence emanated from
the accused because it had already committed itself to the
position that if this was so, the admission of the evidence would
render the trial unfair. Since neither Duarte nor Wiggins were
responsible for the unfairness that they would be subjected to
through the admission of the evidence, it would have been hard
for the court to endorse that admission. Yet, in all of the circum-
stances, exclusion seemed an inappropriate result.


119 Supra, footnote 117, at p. 23 C.C.C. (p. 30 of the Judgment).
120 See Collins, supra, footnote 106.
121 Ibid.
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However we come to explain the Duarte and Wiggins decisions,
they mark a retreat of indeterminate significance from the rule of
quasi-automatic exclusion.


(5) Other Developing Formulae?
There are rumblings that other less-rigid formulae are devel-


oping for application in cases where the kind of evidence is not
such that its admission will render a trial unfair. In such case the
focus in deciding whether to exclude is on the second and third
criteria enumerated in Collins, the severity of the Charter
violation balanced against the effects of exclusion.


To date there have been 10 Charter cases dealing with evidence
falling into this category where the Supreme Court of Canada has
rendered decisions relating to admissibility under s. 24(2). In
eight the evidence has been received. 122 In four of the cases
emphasis was placed on the good-faith reliance by the police
officers on established legal procedures' 23 or upon departmental
directives released as a consequence of Appeal Court
authority. 124 In another, Strachan, the court emphasized that the
error by the police officer was an isolated mistake in judgment
rather than part of a conscious effort to take advantage of the
accused. Moreover, the balance of the officer's conduct demon-
strated a sincere effort to comport with the requirements of the
Charter. 125 In DeBot the court emphasized that there was no
suggestion of bad faith and that the police officers acted so as to
preserve the evidence. 126


Of the two cases where real evidence was excluded, Duguay127


and Genest,128 reasons are provided only in the latter. There the


122 R. v. Sieben (1987), 32 C.C.C. (3d) 514, 56 C.R. (3d) 225, [1987] 1 S.C.R. 295; R. v.


Hamill (1987), 33 C.C.C. (3d) 110, 56 C.R. (3d) 220, [1987] 1 S.C.R. 301; R. v.
Simmons (1988), 45 C.C.C. (3d) 296, 66 C.R. (3d) 297, [1988] 2 S.C.R. 495; R. v.
Strachan (1988), 46 C.C.C. (3d) 479, 67 C.R. (3d) 87, [1988] 2 S.C.R. 980; R. v. Jacoy
(1988), 45 C.C.C. (3d) 46, 66 C.R. (3d) 336, [1988] 2 S.C.R. 548; R. v. Black, supra,
footnote 110; R. v. Lamb, [1989] 1 S.C.R. 1036, 97 A.R. 398, 96 N.R. 288; R. v. DeBot
(1989), 52 C.C.C. (3d) 193, 73 C.R. (3d) 129, [1989] 2 S.C.R. 1140.


123 Sieben and Hamill, ibid.
124 Jacoy and Simmons, ibid.
125 Strachan, ibid., at pp. 500-1, per Dickson C.J.C.
126 Ibid., at pp. 221-2 C.C.C., p. 35 of the Judgment.
127 (1989), 46 C.C.C. (3d) 1,67 C.R. (3d) 252, [1989] 1 S.C.R. 93.
128 (1989), 45 C.C.C. (3d) 385, 67 C.R. (3d) 224, [198911 S.C.R. 59.
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court emphasized the absence of good faith on the part of the
officers:1


29


There is strong reason to believe that this search is part of a
continuing abuse of the search powers, since it follows so closely the
pattern set the previous month. While the purpose of s. 24(2) is not
to deter police misconduct, the courts should be reluctant to admit
evidence that shows the signs of being obtained by an abuse of
common law and Charter rights by the police.


While this comment alone is not strong enough to suggest that the
major factor in determining whether to exclude real evidence will
be the presence or absence of good faith, the pattern of cases
suggests that this will be so.


The focus on the state of mind 130 of the officer in cases
involving the obtainment of real evidence is neither surprising nor
distressing. After all, we are accustomed to assessing the extent
of culpability according to the state of knowledge or intent on the
part of the actor and, if the level of culpability is low, so too
should be the resolve of the courts to disassociate themselves
from the evidence. Unless this apparent pattern begins to be
applied in formulaic fashion, there is no reason to be concerned.
On the other hand, there is reason to be concerned with the
treatment of the third group of factors, namely, those relating to
the effect of exclusion.


In R. v. Collins Lamer J. stated that under this head it is
necessary to consider whether the exclusion of the evidence could
bring the administration of justice into disrepute. He stated that
this could occur where evidence essential to the substantiation of
the charge was excluded because of a trivial breach of the
Charter. 131 In Genest132 the court appears to have treated the trivi-
ality of the Charter breach as a necessary condition for the
consideration of whether the adverse effects of exclusion should
counterbalance potential pro-exclusionary considerations. In
particular, after quoting the relevant passage from Collins, the


129 Ibid., at p. 91 S.C.R.
130 In R. v. Ross (1989), 46 C.C.C. (3d) 129,67 C.R. (3d) 209, [1989] 1 S.C.R. 3, the court


makes it clear that the notion of good faith requires an assessment of whether the good
faith of the officer is reasonable or not.


131 (1987), 33 C.C.C. (3d) 1,56 C.R. (3d) 193, [1987] 1 S.C.R. 265 at p. 286.
132 Supra, footnote 128.
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court disregarded arguments based on the impact of exclusion
because the breach in the case was not merely technical or minor.
If this is a sign of the way that factors relating to the adverse costs
of exclusion are to be considered, it is an unwelcome one. It does
not accord with a meaningful principle of proportionality which
should allow courts to ask the more broad-ranging and sensible
question of whether it is more important to address the Charter
breach by exclusion than it is to have resort to the evidence in
question. 133


7. Conclusions


In rejecting the natural meaning of the term "disrepute",
thereby allowing courts to use the exclusionary provision to
reinforce constitutional values, the Supreme Court of Canada
signalled acceptance of the basic assumption which has sustained
the American exclusionary rule - that it is wrong, and it sends
the wrong message, for courts to participate in at least some
unconstitutional acts' 34 through the reception of unconstitu-
tionally obtained evidence. This was by no means inevitable for,
as has been said, this is a conclusion about which reasonable
people equally committed to constitutional values can disagree.
The acceptance of this philosophy by a majority of the Supreme
Court of Canada is unquestionable, and it has provided the court
with all the incentive it needed to push a compromise provision
like s. 24(2) what is really a long way down the continuum
towards the American exclusionary rule, this, despite that the


133 In R. v. DeBot, supra, footnote 122, Wilson J. characterizes the breach as "certainly
not trivial" and then proceeds to find that the "interests of truth" none the less require
inclusion. This stands in contradiction to the passage from Genest. The problem with
Wilson J.'s judgment, however, is that the balance of the court clearly considered the
breach to be trivial. The police failed to advise the accused of his right to counsel
before searching him incident to a narcotics arrest. The majority judgment holds that
while such a warning must be given, the police need not delay their search until the
accused contacts counsel. Sopinka J. dissented on the basis that the warning is pointless
in such cases and hence should not be required. It follows that a failure to give a
pointless warning is trivial. Wilson J. did not see it this way because she would have
imposed a prima facie duty on the police to delay their search until counsel has been
contacted.


134 In particular, those where the evidence in question would operate unfairly if admitted
against the accused or where the police do not demonstrate good faith in the discovery
of the evidence.
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language and the apparent underlying philosophy of the provision
would suggest that our jurisprudence should be taking us towards
the other end of the spectrum.


The exclusionary rule that the Americans have was built by
their courts from the ground up and one can discern shifting
emphases on the various rationales as they have proved conve-
nient or inconvenient. The United States Supreme Court has
done its business unhampered by the impediments of statutory
text. Our Supreme Court, by downplaying, finessing and even
ignoring the text of s. 24(2), and by selecting from the various
rationales for the rule as they seem convenient, has demonstrated
a similar capacity to sculpt the rule into what it considers to be a
meaningful and practical one.


It would have been naive to have expected a practical-minded
court that has accepted pro-exclusionary premises to approach
the matter in any other way. It would be equally naive, however,
to believe that our threshold tolerances for the reception of
unconstitutionally obtained evidence have been set at their
present level for all time. As Duarte and Wiggins demonstrate,
we may have to move away from predetermined positions as
unforeseen fact situations cast doubt upon the wisdom of
apparent commitments. If there is anything that can be said with
certainty, however, it is that the text of s. 24(2) will prove
ineffective in preventing judges from reading the provision in a
way that best accommodates their exclusionary philosophies. We
have learned already that the text of s. 24(2) is driven by the
exclusionary philosophy of the court, not the other way around.
We have also learned, for better or worse, that the exclusionary
philosophy of the court is not driven a wit by what are almost
certainly the views of the average Canadian on the matter.
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5. TYPES OF REMEDIES


(2) Section 24(2) Remedies


(b) “Obtained in a Manner”


(i) Introduction


§10.86 As mentioned, evidence cannot be excluded unless it was “obtained in a manner” that 
infringed the Charter. In other words, it is not enough to show that police: (i) violated one of the 
accused's Charter rights; and (ii) obtained the impugned evidence. There must also be a 
sufficient connection between these two events. In deciding this question, courts must assess 
the presence and strength of three types of connections: causal, contextual and temporal.1 A 
causal connection will be shown if the evidence would not have been found “but for” the Charter 
breach. The contextual connection refers to the practical, investigative relationship between 
these two events; most importantly, whether they can be viewed as part of a “single transaction”. 
And a temporal connection refers to the lapse in time between the violation and the obtaining of 
the evidence. Each of these will be discussed in turn.


Footnote(s)


1 R. v. Wittwer,  [2008] S.C.J. No. 33,  [2008] 2 S.C.R. 235 (S.C.C.). See also R. v. Pino,  [2016] O.J. No. 2656 at para. 
72,  2016 ONCA 389 (Ont. C.A.). Note that before Wittwer, what the Court now calls the contextual connection was 
subsumed in the temporal connection. 
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CHAPTER 10 — REMEDIES 


5. TYPES OF REMEDIES


(2) Section 24(2) Remedies


(b) “Obtained in a Manner”


(iii) Contextual Connection


§10.93 The most important type of connection in the “obtained in a manner” inquiry is arguably 
the “contextual” one. In R. v. Wittwer,1 the Supreme Court referred to this as the non-causal 
connection between the violation and the discovery of the evidence.2 The critical question is 
whether the two events can be considered to have occurred during the “same transaction”.3 In 
its earlier decision in Strachan (where it referred to this type of connection as “temporal”),4 the 
Court mandated an inquiry into “the entire chain of events during which the Charter violation 
occurred and the evidence was obtained.”5 Evidence obtained “following the breach of a Charter 
right”, it reasoned, will generally satisfy the “obtained in a manner” requirement, unless the 
former event is too “remote” from the latter.6 The Court has found in several cases, for example, 
that evidence found during the execution of search warrants obtained in reliance on 
unconstitutional perimeter searches was “obtained in manner” even though the warrants could 
have been issued (and the evidence found) without the tainted evidence.7In each case, the 
violation and the obtaining of the evidence were considered to comprise a single transaction. 
Similarly, in R. v. Grant,8 though the unconstitutional search was not causally connected to the 
evidence, it formed “an integral component in a series of investigative tactics” that led to its 
discovery.9
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(iii) Contextual Connection


§10.94 Conversely, the “obtained in a manner” requirement may not be met if the violation is 
“severable” from the “investigatory process which culminated in discovery of the impugned 
evidence;”10 in other words, if the connection between the two events was “broken by any 
intervening events”.11 In Goldhart, for instance, Mayer's religious conversion and “sincere desire 
to cooperate” rendered the link between his testimony and the unconstitutional search 
“extremely tenuous”.12 In R. v. Church of Scientology of Toronto,13 in contrast, testimony from 
witnesses discovered during an unconstitutional search was found to have been “obtained in a 
manner” because incriminating documents found during the search were a “key factor” in their 
decision to testify.14


Footnote(s)


1  [2008] S.C.J. No. 33,  [2008] 2 S.C.R. 235 (S.C.C.).


2 Ibid., at paras. 21-22 (S.C.R.). See also R. v. Plaha,  [2004] O.J. No. 3484 at paras. 45-57,  188 C.C.C. (3d) 289 (Ont. 
C.A.); R. v. S. (S.),  [2008] O.J. No. 3072 at para. 65,  176 C.R.R. (2d) 68 (Ont. C.A.). While courts have long stressed, 
as part of the “temporal connection” inquiry, the importance of looking at the context in which the violation and evidence 
arose, presumably the Wittwer Court thought that the phrase “contextual connection” better captured the need to 
consider factors other than duration and causation.


3 R. v. Wittwer,  [2008] S.C.J. No. 33 at para. 21,  [2008] 2 S.C.R. 235 (S.C.C.). See also R. v. Strachan,  [1988] S.C.J. 
No. 94,  [1988] 2 S.C.R. 980 at 1005 (S.C.C.); R. v. Schaeffer,  [2005] S.J. No. 144 at para. 58,  257 Sask. R. 219 
(Sask. C.A.); R. v. Coderre,  [2016] O.J. No. 2011 at paras. 16-18,  2016 ONCA 276 (Ont. C.A.).


4 R. v. Strachan,  [1988] S.C.J. No. 94,  [1988] 2 S.C.R. 980 (S.C.C.). See also R. v. Therens,  [1985] S.C.J. No. 30,  
[1985] 1 S.C.R. 613 at 649 (S.C.C.), per Le Dain J., dissenting.


5 R. v. Strachan, ibid., at 1005 (S.C.R.). See also R. v. Mack,  [2014] S.C.J. No. 58 at para. 41,  [2014] 3 S.C.R. 3 
(S.C.C.).


6 R. v. Strachan, ibid., at 1005-1006 (S.C.R.). See also R. v. Therens,  [1985] S.C.J. No. 30,  [1985] 1 S.C.R. 613 at 649 
(S.C.C.), per Le Dain J., dissenting; R. v. Kokesch,  [1990] S.C.J. No. 117,  [1990] 3 S.C.R. 3 at 19 (S.C.C.); R. v. 
Grant,  [1993] S.C.J. No. 98,  [1993] 3 S.C.R. 223 at 254-55 (S.C.C.); R. v. Wiley,  [1993] S.C.J. No. 96,  [1993] 3 
S.C.R. 263 at 278 (S.C.C.); R. v. Plant,  [1993] S.C.J. No. 97,  [1993] 3 S.C.R. 281 at 299 (S.C.C.); R. v. Bartle ,  [1994] 
S.C.J. No. 74,  [1994] 3 S.C.R. 173 at 208 (S.C.C.); R. v. Goldhart,  [1996] S.C.J. No. 76 at paras. 33-36,  [1996] 2 
S.C.R. 463 (S.C.C.); R. v. Grant,  [2009] S.C.J. No. 32 at para. 131,  [2009] 2 S.C.R. 353 (S.C.C.); R. v. Weaver,  
[2005] A.J. No. 235 at para. 20,  2005 ABCA 105 (Alta. C.A.); R. v. Smith,  [2008] O.J. No. 623 at paras. 24-25,  229 
C.C.C. (3d) 117 (Ont. C.A.); R. v. Johnson,  [2013] O.J. No. 1308 at paras. 45-48,  2013 ONCA 177 (Ont. C.A.).


7 R. v. Grant,  [1993] S.C.J. No. 98,  [1993] 3 S.C.R. 223 at 253-54 (S.C.C.); R. v. Wiley,  [1993] S.C.J. No. 96,  [1993] 3 
S.C.R. 263 at 277 (S.C.C.); R. v. Plant,  [1993] S.C.J. No. 97,  [1993] 3 S.C.R. 281 at 299 (S.C.C.).
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8  [1993] S.C.J. No. 98,  [1993] 3 S.C.R. 223 (S.C.C.).


9 Ibid., at 254 (S.C.R.).


10 Ibid., at 255 (S.C.R.). See also R. v. Plaha,  [2004] O.J. No. 3484 at para. 51,  188 C.C.C. (3d) 289 (Ont. CA.).


11 R. v. Kokesch,  [1990] S.C.J. No. 117,  [1990] 3 S.C.R. 3 at 19 (S.C.C.). See also R. v. Plant,  [1993] S.C.J. No. 97,  
[1993] 3 S.C.R. 281 at 299 (S.C.C.).


12 R. v. Goldhart,  [1996] S.C.J. No. 76 at paras. 42, 45,  [1996] 2 S.C.R. 463 (S.C.C.). See also R. v. Spence,  [2017] 
M.J. No. 58,  2017 MBCA 26 (Man. C.A.) (consultation with counsel before confessions severed link with s. 10(b) 
violation); R. v. Manchulenko,  [2013] O.J. No. 3977 at paras. 74-78,  2013 ONCA 543 (Ont. C.A.) (consultation 
severed link between violation and obtaining of breath samples).


13  [1997] O.J. No. 1548,  116 C.C.C. (3d) 1 (Ont. C.A.), leave to appeal refused  [1997] S.C.C.A. No. 683 (S.C.C.).


14 Ibid., at para. 85 (C.C.C.). In his majority reasons in R. v. Goldhart,  [1996] S.C.J. No. 76 at para. 42,  [1996] 2 S.C.R. 
463 (S.C.C.). Sopinka J. criticized the trial judge in Church of Scientology for concluding that the evidence was 
“obtained in a manner” based solely on the existence of a causal connection. He noted, however, that the connection 
between the violation and the testimony was stronger in that case than in Goldhart. The Court of Appeal relied on this 
dictum in its decision in Church of Scientology (at para. 85 (S.C.R.)).


End of Document



https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGK1-F8D9-M1DR-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M39B-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SDN1-F65M-6454-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SDN1-F65M-6454-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGK1-JJ1H-X502-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JFKM-600W-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGK1-F8D9-M1DP-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M399-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGM1-JG02-S0KV-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M3R9-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5N1F-N241-JJ6S-60XW-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5N1F-N241-JJ6S-60XW-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5N1F-N241-JJ6S-60XW-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SFX1-JGBH-B076-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJY1-F016-S26X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SGB1-JCJ5-20R4-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-VJX1-F5KY-B41W-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F82-1SD1-JFKM-603R-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGM1-JG02-S0KV-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M3R9-00000-00&context=

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3V1-JF75-M3R9-00000-00&context=





(iv) Temporal Connection
Criminal Procedure in Canada, 2nd Ed.


 Steven Penney, Vincenzo Rondinelli, James Stribopoulos


CHAPTER 10 — REMEDIES   >  5. TYPES OF REMEDIES  >  (2) Section 24(2) Remedies  >  (b) 
“Obtained in a Manner”  >  (iv) Temporal Connection


CHAPTER 10 — REMEDIES 


5. TYPES OF REMEDIES


(2) Section 24(2) Remedies


(b) “Obtained in a Manner”


(iv) Temporal Connection


§10.95 The temporal connection is the most straightforward. It simply refers to the duration of 
the period between the violation and the obtaining of the evidence. Practically speaking, it is 
inextricably bound with the contextual connection: the shorter the period between the events, 
the more likely the court will find that the evidence was acquired during the same transaction as 
the violation.1 That said, in some circumstances courts have found that evidence was “obtained 
in a manner” despite a lengthy gap,2 or, conversely, that it was not “obtained in a manner” 
despite a very short one.3


§10.96 A more controversial question is whether a court can find that evidence was “obtained in 
a manner” when the discovery of the evidence preceded the breach. By definition, there can be 
no causal connection in these circumstances. The issue is whether subsequent Charter 
breaches can be said to have occurred during the “same transaction” as the obtaining of the 
evidence. The Supreme Court of Canada has not directly addressed the issue, though it has 
issued obiter remarks supporting contradictory interpretations.4


§10.97 In R. v. Pino,5 the Ontario Court of Appeal held (correctly in our view) that evidence can 
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be “obtained in a manner” that violates the Charter even when police acquire it before the 
violation.6 Relying on academic commentary,7 Justice Laskin reasoned that the contrary 
interpretation would permit police to violate the Charter with impunity when they had already 
obtained sufficient evidence to prove the charges.8 As would be the case if “obtained in a 
manner” to require causation, obliging defendants to show that the violation preceded the 
acquisition of the evidence would inhibit courts' ability dissociate themselves from unacceptable 
state conduct and promote compliance with Charter standards.9 The court therefore held that 
evidence was “obtained in a manner” when police discovered it shortly before twice violating the 
right to counsel during an arrest and incidental vehicle search.10


Footnote(s)


1 R. v. Strachan,  [1988] S.C.J. No. 94,  [1988] 2 S.C.R. 980 at 1005 (S.C.C.); R. v. Goldhart,  [1996] S.C.J. No. 76 at 
para. 39,  [1996] 2 S.C.R. 463 (S.C.C.); R. v. Hamilton,  [2017] O.J. No. 1062 at paras. 51-52,  2017 ONCA 179 (Ont. 
C.A.).


2 See e.g., R. v. Wittwer,  [2008] S.C.J. No. 33,  [2008] 2 S.C.R. 235 at para. 22 (S.C.C.) (evidence “obtained in a 
manner” despite five-month gap because statement made immediately after accused confronted with inadmissible self-
incriminating statement made at time of violation); R. v. Grant,  [1993] S.C.J. No. 98,  [1993] 3 S.C.R. 223 at 254 
(S.C.C.) (one-day gap did not sever temporal connection since evidence obtained as part of single investigative 
transaction); R. v. Coderre,  [2016] O.J. No. 2011 at paras. 16-18,  2016 ONCA 276 (Ont. C.A.) (three-week gap did not 
sever connection as searches part of single investigative transaction).


3 See R. v. Henrikson,  [2005] M.J. No. 110,  196 C.C.C. (3d) 440 (Man. C.A.) (voluntary and spontaneous statements 
made shortly after failure to reiterate s. 10(b) caution after change in jeopardy not “obtained in a manner”); R. v. 
Whitaker,  [2008] B.C.J. No. 725,  170 C.R.R. (2d) 309 (B.C.C.A.) (despite temporal connection, causal connection 
extremely tenuous).


4 See R. v. Strachan,  [1988] S.C.J. No. 94,  [1988] 2 S.C.R. 980 at 1005 (S.C.C.) (“So long as a violation … precedes 
the discovery of evidence … it makes little sense to draw distinctions based on the circumstances surrounding the 
violation or the type of evidence recovered”) [emphasis added]; R. v. Brydges,  [1990] S.C.J. No. 8,  [1990] 1 S.C.R. 
190 at 208 (S.C.C.) (“s. 24(2) is implicated as long as a Charter violation occurred in the course of obtaining the 
evidence”) [emphasis added]; R. v. Therens,  [1985] S.C.J. No. 30,  [1985] 1 S.C.R. 613 at 649 (S.C.C.), per Le Dain J., 
dissenting (“It is sufficient if the infringement or denial of the right or freedom has preceded, or occurred in the course 
of, the obtaining of the evidence”) [emphasis added]. See also R. v. Mian,  [2014] S.C.J. No. 54,  [2014] 2 S.C.R. 689 
(S.C.C.) (exclusion upheld where breach arguably occurred after evidence obtained, no discussion of “obtained in a 
manner” requirement). Note as well that the French text of s. 24(2) («éléments de preuve ont été obtenus dans des 
conditions qui portent atteinte aux droits ou libertés garantis par la présente charte») appears more favourable to the 
exclusion of evidence obtained before the violation than the English. 


5  [2016] O.J. No. 2656,  2016 ONCA 389 (Ont. C.A.).
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6 Ibid., at paras. 48-70. See also R. v. Poirier,  [2016] O.J. No. 3873 at para. 62,  2016 ONCA 582 (Ont. C.A.). Note that 
the court in Pino distinguished, but did not formally overrule, an earlier Court of Appeal decision that many had 
interpreted as barring exclusion where the evidence was obtained before the violation. See R. v. LaChapelle,  [2007] 
O.J. No. 3613 at para. 47,  52 C.R. (6th) 175 (Ont. C.A.) (blood test evidence not “obtained in a manner” as it left the 
accused's control prior to alleged breach of s. 10(b) rights). See also R. v. Pettit ,  [2003] B.C.J. No. 2380 at para. 20,  
2003 BCCA 522 (B.C.C.A.) (“There is no real temporal link because the default came after the evidence was lawfully 
obtained.”); R. v. Galbiati,  [2014] B.C.J. No. 13 at para. 18,  2014 BCCA 5 (B.C.C.A.) (“the marihuana and firearms 
evidence was obtained on the strength of a valid search warrant that had been executed prior to any breach”); R. v. 
Andel,  [2014] B.C.J. No. 882 at para. 33,  2014 BCCA 179 (B.C.C.A.) (as evidence gathered before violations, “it 
cannot be said that there was any connection between Mr. Andel's arrest (or the alleged denial of his right to counsel) 
and the police obtaining evidence that the truck and trailer were stolen”).


7 See David M. Paciocco & Lee Stuesser, The Law of Evidence, 6th ed. (Toronto: Irwin Law, 2015) at 396-97; Kent 
Roach, Constitutional Remedies in Canada, 2d ed., looseleaf (Toronto: Thomson Reuters, 2016) at paras. 10.870.


8 R. v. Pino,  [2016] O.J. No. 2656 at paras. 69-70,  2016 ONCA 389 (Ont. C.A.).


9 Ibid.


10 Ibid., at paras. 73-78. Note that the Court also found that police violated s. 8 of the Charter before obtaining the 
evidence. The two s. 10(b) violations and the s. 8 violation all occurred, it concluded, as part of the “same transaction”. 
Ibid., at para. 73.
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5. REQUIREMENT 1: “OBTAINED IN A MANNER”


Evidence can be excluded under section 24(2) solely where it has 
been “obtained in a manner” that breached the Charter rights of the 
applicant. Although a non-remote causal connection between the 
breach and the discovery of the evidence will satisfy the “obtained in 
a manner” requirement, a causal connection is not strictly required. 
Instead, a generous approach is to be taken. Courts should examine 
whether the evidence is tainted by the breach because the discovery 
of that evidence and the breach are part of the same transaction, 
based on the non-remote and non-tenuous temporal, contextual, 
and/or causal connection between them.


5.1) “Obtained in a Manner” and the Sufficiency of the 
Connection


The phrase “obtained in a manner” requires that the applicant estab-
lish a connection between the Charter breach and the discovery of the 
evidence.49 The purpose of this requirement is to ensure that evidence 
will be excluded under section 24(2) only if the discovery of the evi-
dence can be linked in a meaningful way to the Charter violation.50 
Having said this, a generous, flexible approach is to be taken, because 
the key inquiry, the raison d’être for exclusion, is whether admission of 
the evidence would bring the administration of justice into disrepute. 
The “obtained in a manner” requirement is “just the gateway” to that 
inquiry.51 Courts have been reluctant to reject exclusion applications 
based on the “obtained in a manner requirement,” preferring to deter-
mine admissibility using the “disrepute” inquiry.


5.2) “Tainting” Is the Key Inquiry


The “decisive question” under the “obtained in a manner” heading is 
whether the evidence has been tainted by the Charter breach. As the 
Supreme Court of Canada explained in R v Wittwer:


49 The position expressed here is based on the general principle that the burden 


under s 24(2) is on the accused: Collins, above note 4 at para 30; R v Lendhart, 


2019 ONCA 416. But, see R v Spence, 2017 MBCA 26 at para 29, where the Court 


held that, once the accused has established a Charter breach, the burden is on the 


Crown to show that such evidence was not obtained in violation of the Charter.


50 R v Goldhart (1996), 48 CR (4th) 297 (SCC) [Goldhart].


51 R v Edwards (appeal by Pino), 2016 ONCA 389 [Edwards (appeal by Pino)] at 


paras 56 and 72.
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In considering whether a statement is tainted by an earlier Charter 


breach, the courts have adopted a purposive and generous approach. 


It is unnecessary to establish a strict causal relationship between the 


breach and [the evidence. The evidence] will be tainted if the breach 


and the impugned [evidence] can be said to be part of the same trans-


action or course of conduct. The required connection between the 


breach and the [evidence] may be “temporal, contextual, causal or a 


combination of the three.”52


In R v Edwards (appeal by Pino),53 Laskin J of the Ontario Court of 
Appeal relied on this generous approach to overcome a line of authority 
that had strongly suggested that the “obtained in a manner” requirement 
can be met only if the breach occurs before the discovery of the evidence.54 
He found the “obtained in a manner” prerequisite to have been met even 
though the breaches of Pino’s right to counsel occurred after the police 
had already found the narcotics in the trunk of her car. Justice Laskin 
concluded that the older caselaw had to be read in light of the more gen-
erous and sensible approach confirmed in R v Wittwer,55 particularly 
given that the French text of section 24(2) does not support the former 
authority. Edwards (appeal by Pino) is now the leading case on this issue. 
Although the Supreme Court of Canada has not spoken on the matter dir-
ectly,56 the law is best understood as allowing for the “obtained in a man-
ner” requirement to be met in appropriate circumstances, even where the 
evidence is discovered before the breach occurred. Circumstances will 
be appropriate where, applying the Wittwer test, the evidence is tainted 
by the breach because the discovery of the evidence and that breach 
are part of the same transaction, based on a non-remote or non-tenuous 
temporal, contextual, and/or causal connection between them.


“[T]he sufficiency of the connection between the Charter breach 
and the subsequent obtaining of the evidence . . . can [therefore] only 
be determined by a case-specific factual inquiry.”57 While such case-
specific factual inquiries invariably produce a complicated jurispru-
dence, the “obtained in a manner” requirement does not become a real 


52 R v Wittwer, [2008] 2 SCR 235 at para 21 [Wittwer].


53 Edwards (appeal by Pino), above note 51.


54 See R v Strachan, [1988] 2 SCR 980 at para 45 [Strachan]; R v Pettit (2003), 179 


CCC (3d) 295 (BC CA) at para 20; R v LaChappelle (2007), 226 CCC (3d) 518 


(Ont CA) at paras 45–47.


55 Wittwer, above note 52.


56 However, as Laskin J explained in Edwards (appeal by Pino), above note 51 at 


para 58, the decision in R v Mian [2014] 2 SCR 689 [Mian] “suggests that it may 


be inclined to take account of Charter breaches that occurred after the discov-


ery of the evidence sought to be excluded.”


57 R v Simon, 2008 ONCA 578 at para 69 [Simon].
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issue in the overwhelming majority of cases because a clear, non-re-
mote causal link between the breach and the discovery of evidence is 
usually obvious.


It is sensible to explain the kinds of connection that can suffice 
by beginning with the most obvious and powerful link — the causal 
connection.


5.3) Cases with a Causal Connection


A “causal connection” is established where the unconstitutional inves-
tigative technique leads to the discovery of the evidence. For example, 
items found with an unconstitutional warrant meet the test. So, too, do 
statements that are made during an interview that is being conducted 
in breach of the right to counsel, or breath samples that are obtained 
during an arbitrary detention. “Derivative evidence” can also meet the 
test. Unconstitutionally obtained evidence is “derivative” where it is 
discovered as the result of finding other unconstitutionally obtained 
evidence, or where its relevance becomes apparent only because of the 
Charter breach.58 In R v Burlingham, for example, a gun that was discov-
ered as a result of the confession made by the accused to the police after 
his right to counsel had been violated was derivative evidence that was 
ultimately excluded along with the confession.59


Even where there is a factual connection between the breach and 
the discovery of the evidence, that connection may be too remote or 
attenuated to be considered a “causal connection” — in effect, while the 
Charter breach is an antecedent to the discovery of the evidence, it is not 
the material cause of its discovery. In R v Goldhart,60 for example, the 
police learned of a witness, Mayer, during an unconstitutional search. 
In a sense, the witness’s testimony was therefore evidence that became 
available as a result of the Charter breach, yet no “causal connection” 
was found. The Supreme Court of Canada held that this factual con-
nection was too remote, given that simply finding the witness did not 
make the testimony available. What made the testimony available in 
a meaningful sense was the decision of the witness to co-operate and 


58 See the discussion in Section 6.3(d), “Derivative Evidence,” below in this chapter.


59 Burlingham, above note 7 at 286. Although derivative evidence is almost invari-


ably “real” or physical evidence, such as the gun in Burlingham, it need not be. 


In Burlingham, derivative evidence included a statement made by the accused to 


his girlfriend, which he would not have made had it not been for his unconsti-


tutionally obtained confession.


60 Goldhart, above note 50. And see R v White (2007), 47 CR (6th) 271 (Ont CA) 


[White 2007], where the relevant breach, the failure to inform White of the rea-


son for his detention, did not contribute to the seizure of the evidence.
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his agreement to provide testimony. Had the witness not done so, his 
discovery during the search would have led to no evidence.


5.4) Cases Without a Causal Connection


Although a causal connection can satisfy the “obtained in a manner” 
requirement, a causal connection is not required.61 As Wittwer sug-
gests, temporal and contextual factors can make the necessary link. 


“Temporal” factors, of course, relate to proximity in time between the 
breach and the discovery of the evidence. “Contextual” factors pertain 
to the shared surroundings, or the common situation, in which the two 
events happen.62


The decision in R v Strachan63 is illustrative. In that case, the police 
discovered narcotics at Strachan’s apartment during the proper exercise 
of a valid warrant. While the search was being conducted, the police 
violated Strachan’s right to counsel by refusing to allow him to call a 
lawyer. The Crown argued that, even though there had been a breach 
of the right to counsel, the narcotics could not be excluded because 
that Charter violation had nothing to do with their discovery. Chief Jus-
tice Dickson, for the court, feared that accepting the Crown’s call for a 
mandatory causal connection would make the law too rigid to respond 
to the varied circumstances in which the admission of evidence could 
bring the administration of justice into disrepute. He therefore held that 
it was enough that the section 10(b) violation and the discovery of the 
narcotics were part of the same transaction — namely, the search of the 
home.64 Similarly, in R v Edwards (appeal by Pino), the discovery of the 
narcotics and the right to counsel violations were each connected to 
Pino’s arrest and occurred close in time. By contrast, in R v Do,65 the dis-
covery of narcotics in a grow operation six hours before Do showed up 
and was arrested was not tainted by the breach of Do’s right to counsel. 


“Because the earlier seizure of the drugs . . . under a valid search warrant 
properly executed was a transaction largely completed at the time of 
[Do’s] arrest, it was causally, temporally and contextually distinct and 
separate from the arrest” and subsequent section 10(b) violation.66


Even though “contextual” or “temporal” links can suffice, it 
remains true that the absence of causation can make the link between 


61 Goldhart, above note 50 at 310.


62 Edwards (appeal by Pino), above note 51 at para 74.


63 Strachan, above note 54.


64 See also R v Flintoff (1998), 16 CR (5th) 248 (Ont CA).


65 R v Do, 2019 ONCA 482.


66 Ibid at para 11.
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the breach and the evidence so attenuated that temporal and context-
ual factors are inadequate. For example, the Court in Goldhart found 
any temporal connection between the discovery of Mayer during the 
unconstitutional search and his testimony during the trial to be too 
remote to meet the “obtained in a manner” test. It was not the pas-
sage of time that made it so: any “temporal link between the illegal 
search and the testimony . . . [was] greatly weakened by the interven-
ing events of Mayer’s voluntary decision to cooperate with the police, 
to plead guilty and to testify.”67


Similarly, in R v Mack, the police conducted an illegal wiretap while 
conducting a Mr. Big sting. The Supreme Court of Canada held that, 
given the complete absence of a causal connection between the wiretap 
and the Mr. Big confession, it was open to the trial judge to find that 
the temporal connection between the breach and the evidence was so 
remote that the “obtained in a manner” test was not met.68 Where there 
is a temporal and contextual connection, however, judges have trad-
itionally preferred to find the “obtained in a manner” test to have been 
met, and to then consider the absence of a causal connection when 
deciding whether admission of the evidence would bring the adminis-
tration of justice into disrepute.69


At times, the link is broken because events that take place after the 
initial breach, but before the evidence is discovered, effectively make 
the breach immaterial. The New Brunswick Court of Appeal held in 
Ouellette v New Brunswick70 that there was no temporal connection 
between the breach that occurred when the police failed to read Ouel-
lette his rights to counsel properly and the breath sample Ouellette 
furnished shortly thereafter. The chain between the breach and the dis-
covery of the evidence was broken when Ouellette in fact managed to 
speak to a lawyer before blowing into the breathalyzer. When Ouellette 
spoke to a lawyer, the failure by the police to properly advise him of his 
right to contact counsel became moot, denuding the breach of its status 
as an integral part of the detention transaction. In effect, any “taint” 


67 Goldhart, above note 50 at 312.


68 R v Mack, [2014] 3 SCR 3 at para 42.


69 See the discussion in Section 6.3(e), “Causation,” below in this chapter.


70 Ouellette v New Brunswick (1996), 2 CR (5th) 223 (NB CA). Simon, above note 57, 


provides a particularly aggressive example of how subsequent events can break 


the link between the evidence and the breach. Simon was not given a proper 


right-to-counsel warning before furnishing a DNA sample. The court held that 


breach to be moot because the DNA consent form Simon signed gave him all of 


the information that he needed to make an informed decision about whether to 


give the sample, even in the absence of legal advice.
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was gone. Similarly, in R v Manchulenko,71 the trial judge excluded both 
breath samples because the police failed to provide the accused with an 
adequate opportunity to consult counsel before he provided the first of 
those two breath samples, notwithstanding that the accused was able 
to consult counsel effectively before furnishing the second sample. The 
Ontario Court of Appeal recognized that there can be a “fresh start”72 
when Charter rights are complied with after an initial breach, and that 
this can prevent an “obtained in a manner” finding. It sent the matter 
back for retrial so that the trial judge could determine whether there 
had been a “fresh start” in the circumstances of the case.


Care should be taken in using the “fresh start” label to resolve 
“obtained in a manner” inquiries. The material issue is whether the evi-
dence has been tainted by the breach. In some instances, the evidence 
will have been tainted in a manner that cannot be rectified by late com-
pliance with the Charter. In R v Wittwer,73 for example, Wittwer con-
fessed before properly being given his right to counsel warning. When 
the police realized their error a few hours later, Wittwer was given a 
proper warning by a new officer. He then made a “new” statement, which 
the Crown wanted to present as evidence. The Court held that, even 
though Wittwer received a proper warning before this “new” statement, 
the fact that he said nothing incriminating until the new officer men-
tioned that he was aware of Wittwer’s first statements forged a causal 
link and left the temporal link intact between the initial breach and the 
ultimate statement. And, in R v Côté, although the “obtained in a manner” 
issue was not featured, the Supreme Court of Canada majority was sin-
gularly unimpressed that, after their highly intrusive warrantless search, 
the police secured a search warrant to collect the evidence.74 


71 R v Manchulenko, 2013 ONCA 543 [Manchulenko].


72 The court borrowed the “fresh start” concept from the “derived statement” 


cases, which hold that, even after an involuntary statement has been provided, a 


subsequent statement may still be voluntary unless it is in some way tainted by 


a factual nexus with the earlier involuntary statement. See Chapter 7, Section 


5.4 (a), “The General Significance of R v Oickle.”


73 Wittwer, above note 52.


74 R v Côté, [2011] 3 SCR 215 [Côté].
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Section 24(2): Lottery or Law — The Appreciable Limits of Purposive Reasoning
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1. — Introduction


Ours is the era of purposive interpretation. We apply it both to legislation and precedent. We do
so because we accept that language or text is often unclear and that “justice” is too contextual to
achieve by humouring technicality. We also appreciate that the law cannot progress if it is stifled by
precedent for the sake of precedent. Fine law teachers therefore tell their students to look beyond
text and behind the rules to find the reason for the law and to apply the law so that it accomplishes
its purpose. Meanwhile fine advocates do not simply cite rules. They explain to judges why a rule
has to be interpreted and applied to achieve the “sensible” outcome they support.


None of this is hostile to the “rule of law”. Purposive outcomes are not selected as a matter of
personal preference; they are governed by the deeper meaning of legal text. When this purposive
approach is used artfully by the advocate and the judge the law is applied in a principled way
and improved outcomes are achieved. This whole process depends, however, on having clear,
coherent and instructive purposes — identifiable goals that not only guide decision-making but
direct decision-making enough that outcomes are legal rather than political ones. And if there is
to be a system of law — something the rule of law demands — the relevant purposes have to be
consistent between related rules.


This article explores the fortunes of the purposive approach as it applies to the exclusionary remedy
under s. 24(2) of the Charter. It also seeks to understand how the principles animating its operation
mesh with related rules — with the
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principles that influence other constitutional criminal law remedies. This kind of examination is
ordinarily a valuable enterprise in its own right since it is through a purposive evaluation that
the law is best understood. In this case the examination shows that purpose in fact provides little
guidance when it comes to understanding and applying s. 24(2). We have struggled to maintain a
meaningful purposive approach to s. 24(2) and we have struggled to maintain doctrinal consistency
between it and related constitutional remedies. The truth is that the fortunes of the exclusionary
remedy have at times been driven more by the politics of exclusion than the pursuit of remedial
purpose. Principles do not perform their usual role of directing conclusions; instead they are
selected from time to time to explain policy choices that have been made. The principles selected
for recognition do not, therefore, explain all of our remedial practices. As a result they are poorly
suited to guiding the development of the law. Indeed, the purposes that have been defined for
s. 24(2) are not terribly instructive in directing the application of the law. They express generic
values that are held to different levels of commitment by different players. They have inadequate
content to identify appropriate outcomes. In the end, the purposive approach to exclusion under
s. 24(2) is therefore only marginally useful. Principles, it seems, play only a secondary rule in s.
24(2) outcomes even though they purport to play a central role in the test for exclusion developed
in R. v. Grant. 1


This is not a criticism of the Supreme Court of Canada. The problem is endemic to the provision
which points in competing directions, endemic to the mission of protecting the repute of the
administration of justice, and endemic given s. 24(2) provides a discretionary regime operating
in an area where starkly different views are held about what is right. When it comes to the
exclusionary remedy the rule of law therefore depends more on the autocracy of precedent than on
a purposive approach to limit political choices, something the Supreme Court of Canada appears
to have appreciated in setting out detailed templates for reasoning in Grant. All of this casts doubt
on the wisdom of the aggressive policy of deference


to trial judges. If anything approaching a systematic response is to be achieved there is need for
further reform in related areas to create principled consistency. Moreover, a premium has to be
put on appellate enforcement of the reasoning templates that the Supreme Court of Canada has
developed.


2. — Section 24(2) and the Politics of Exclusion


The whole idea that evidence should be excluded because of the illegal or unconstitutional manner
in which it has been obtained is contentious. Without question, the common law — that “it matters
not how you get it if you steal it even, it would be admissible in evidence” 2  — has its appeal.
Courts want to make accurate factual findings and it defeats that mission to disregard reliable
information because of how it was secured. Excluding improperly obtained evidence can defeat
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the pursuit of justice or even cause the release of dangerous criminals. These “good governance”
considerations agitate strongly against exclusion. It is therefore attractive to hold that the legality
of police conduct is res inter alios acta — a legal question that can be answered on another day
in a court where that is the matter to be tried. There are those who believe that this is how the
law should function. 3


Even the framers of the Charter worried about whether to change this. Initial drafts did not provide
for an exclusionary remedy 4  and when an exclusionary rule was proposed it was


strongly opposed. The exclusionary rule now found in s. 24(2) was the product of compromise,
influenced by a strong case that absent exclusion there is no real remedy for police misconduct and
by fear that if no exclusionary remedy was provided for the courts might create a more aggressive
exclusionary rule as happened in the United States. 5  Indeed, exclusion was a horse that was
traded during the process of trying to arrive at a consensus through compromise on a range of
constitutional issues. It is important to recognize that exclusion is not a self-evident outcome but
rather a politically charged practice.


Not surprisingly, courts internationally have struggled with whether and when to exclude illegally
obtained evidence. Ideological disagreements, invariably resting in the personal sensibilities of
decision-makers or in their understanding of community attitudes, have made the law of exclusion
unstable internationally. A quarter-century ago the Police and Criminal Evidence Act 1984 was
enacted in England. It appeared in s. 78 to create a statutory exclusionary rule. Yet this initiative
did not fall on fallow ground and never succeeded in producing a meaningful exclusionary
jurisprudence. Section 78 has been interpreted as doing nothing more than reaffirming the limited
common law exclusionary discretion recognized in dictum in R. v. Sang. 6  In effect, “in England,
illegally obtained evidence is admissible as a matter of law, provided that it involves neither a
reference to an inadmissible confession of guilt, nor the commission of an act of contempt of
court”. 7


In the meantime New Zealand’s exclusionary rule has been downgraded in the 20 years since
its enactment. Initially a presumptive rule of exclusion had been adopted under which evidence
obtained in breach of the New Zealand Bill of Rights Act was almost automatically excluded. 8


In R. v. Shaheed the


Court of Appeal changed course and abolished the presumptive rule in order to reduce the
incidence of exclusion. 9


Even in the United States, the birthplace of an exclusionary remedy for unconstitutional action,
there has been significant retrenchment. It is probably fair to say that the American exclusionary
rule remains automatic but the occasions when automatic exclusion will occur have been curtailed
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significantly; in other words, the reach of the rule has been abridged. Exclusion requires strict
findings of causation, there is a sweeping good faith exemption, and there are holdings that render
the rule inapplicable in contexts where exclusion is not apt to deter police misconduct. In Hudson
v. Michigan, 10  for example, the rule was held to be inapplicable to violations of the “knock and
announce” rule because the failure to “knock and announce” will not cause the discovery of the
evidence; it is the search itself that does.


In each of these cases exclusionary remedies regressed not through the technical operation of
the law but as a result of the politics of exclusion; exclusionary practices reflect the policy
preferences of decision-makers or the perceived preferences of the communities that decision-
makers serve about when or how readily exclusion should occur. The way to determine how
susceptible the Canadian exclusionary rule has been to the politics of exclusion is to assess whether
developments here have been driven by the language of s. 24(2) as animated by the remedial
principles that language suggests, and by evaluating whether the remedial principles that have
been identified for the Charter’s criminal law remedies operate rationally between remedies. It
is therefore important to begin this examination by identifying the range of remedial principles
available for consideration.


3. — A Framework for Analysis


Remedial Principles


It is possible to describe the array of remedial objectives recognized in criminal law constitutional
cases by speaking of five pro-remedial rationales, all of which are worth considering in the
context of s. 24(2). In Vancouver (City) v. Ward 11  the Supreme Court of Canada identified three
of those objectives in the Charter damages context, (1) “compensation”, (2) “vindication of the
right” and (3) “deterrence of future breaches”. Other authorities have identified two additional
remedial purposes, most notably (4) “avoiding condonation” and (5) “trial fairness”. Each of
these principles, capable of influencing remedial jurisprudence, can be reordered thematically by
adapting Professor Roach’s helpful distinction between “corrective” and “regulatory” rationales.
As the name suggests, “corrective rationales” are intended to “repair harms caused by government
violations”. 12  These are “rights centred” considerations concerned with respecting the right held
by the complainant. 13  Regulatory rationales are “more instrumental” and forward-looking and
concern themselves with consequences to persons other than the immediate victim. Their focus
is on the integrity of law and its institutions. 14  These regulatory rationales confer remedies not
for the benefit of the accused, but for society. The relevant principles, which are organized below,
warrant more fulsome explanation. So, too, do those principles that limit their operation — what
the Supreme Court of Canada refers to as “countervailing considerations”. 15







15 — Section 24(2): Lottery or Law — The Appreciable Limits of Purposive Reasoning


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5


Corrective Rationales


(1) — Compensation


The idea of “compensation” is familiar to all lawyers. Even though its character is trite the Supreme
Court of Canada described the compensation rationale in Vancouver (City) v. Ward when, after
nearly three decades of uncertainty, it allowed the Charter remedy of damages to mature. The court
explained that “compensation” “recognizes that breach of an individual’s Charter rights may cause
personal loss which should be remedied”. 16  The court said that the goal “is to compensate for
the loss caused”. Compensation focuses on the “claimant’s personal loss; physical, psychological
and pecuniary” as well as the “intangible interests” of “distress, humiliation, embarrassment and
anxiety”. 17


Although the Ward court did not say so explicitly, “compensation” of this kind trades on the adage
that there is no right without a remedy — on recognition that rights have value and that if the right
is destroyed the wrongdoer should provide alternative value to the rights holder lest the right be
valueless. 18  As one American commentator put it speaking generally of corrective constitutional
remedies, “remedies [such as compensation] are the practical, real and functional component that
actualize the right and make it operational between the parties”. 19


The costs award is a related form of compensation; costs awards are given as a remedy for Charter
violations, in part, to compensate for legal expenses incurred as a result of the Charter violation,
whether directly as a result of the breach or in bringing the necessary application to vindicate the
Charter right. 20


At times “compensation” is achieved without furnishing money. Indeed, perfect restitution does
not involve substitute payments of money but compensates the rights holder by returning, as far
as possible, the rights holder to the position they would have been in had there been no breach. 21


This thinking has influenced exclusionary theory internationally. In Silverthorne Lumber Co. v.
United States 22  Holmes J. described this as an objective for the American exclusionary rule; the
only way to set the clock back is to treat the parties as though the constitutional violation never
occurred. Exclusion arguably achieves this by depriving the state of its wrongful gain and leaving
the accused to face the case he would have faced had the right not been violated. Compensatory
theory also influenced the exclusionary remedy in New Zealand for a time. In R. v. Te Kira the
court stressed that the remedy should relate to the wrong done and should address the mischief
occasioned to the subject. 23  It has also been said that exclusion in Ireland, which is based on a
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constitutional provision that “guarantees . . . to defend and vindicate the rights of its citizens” 24


is “rights-centred” by nature. 25


(2) — Trial Fairness


Canadian Charter authority recognizes another corrective rationale in criminal cases. Charter
remedies have been provided prospectively in order to preserve the “fair trial” rights of accused
persons. This is done both in the exclusionary context 26  and when staying proceedings. 27  “Fair
trial”


principles defy close definition, a point that will be returned to below.


Regulatory Rationales


(3) — Condonation Theory


“Condonation theory” is premised on the idea that the way courts respond to constitutional
violations is capable of “sending a message to the public that courts, as institutions responsible for
the administration of justice, effectively condone state deviation from the rule of law by failing to
dissociate themselves”. 28  This harms the repute of the administration of justice. Courts therefore
need to provide remedies in order to “preserve public confidence in the rule of law and its processes
[including] public confidence in the justice system”. 29


(4) — Vindication of the Right


“Vindication” refers to “affirming constitutional values” by granting meaningful remedies. Like
condonation, vindication is a regulatory rationale in Canadian law because it focuses not on
the victim’s loss but “on the harm the Charter breach causes to the state and society as a
whole”. 30  Vindication theory inspires courts to act because violations of constitutionally protected
rights “impair public confidence and diminish public faith in the efficacy of the [constitutional]
protection”. 31  In effect, remedies are granted because doing nothing about breaches trivializes or
diminishes the integrity of constitutional rights.


Clearly, the vindication rationale is closely aligned to condonation theory. The overlap is most
obvious in passages from the Supreme Court of Canada decision in R. v. Grant where the Grant
court spoke of the need to protect the Charter-protected interests of the accused so as to avoid
“signal[ing] to the public that Charter rights, however high-sounding, are of little actual avail to the
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citizen, breeding public cynicism and bringing the administration of justice into disrepute”. 32  In
effect, the failure of courts to vindicate rights amounts to and may therefore cause the same damage
as condonation. Still, it is worth distinguishing between condonation and vindication. Whereas
condonation theory “is a procedural expression of the court’s interest in its own integrity” 33


focused on the damage that may be done to courts by acceptance of the fruits of a constitutional
violation, the vindication rationale is also about promoting the relevant right. It does not depend
on whether the public would judge courts harshly for their conduct; judges have a responsibility
to lead public perception and demonstrate respect for constitutional values regardless of general
public attitudes. The idea is best captured by Holmes J. in his dissenting judgment in Olmstead v.
United States: “Our government [which includes the courts] is the potent, the omnipresent teacher.
For good or ill it teaches . . . the whole people . . . by example.” 34


(5) — Deterrence


Again, it is trite among lawyers that “Deterrence, like vindication, has a societal purpose.
Deterrence [in the constitutional context] seeks to regulate government behaviour, generally, in
order to achieve compliance with the Constitution.” This kind of deterrence is “general” and not
“specific”; it is not aimed at deterring the specific wrongdoer but “at influencing government
behaviour in order to secure state compliance with the Charter in the future”. 35  In


Vancouver (City) v. Ward deterrence was said to be a principled basis for awarding damages as a
Charter remedy. 36  In R. v. 979649 Ontario Inc. the Supreme Court of Canada said that awarding
costs in criminal cases is also “intended as a means of disciplining and discouraging flagrant
and unjustified incidences of non-disclosure”, 37  and most authorities confine the jurisdiction to
award costs to cases where there was “Crown misconduct” 38  such that the Charter violation was
“deliberate” 39  or showed “reckless [or] conscious indifference to duty, or whether conscious or
otherwise, [was] a marked and unacceptable departure from usual and reasonable standards for
prosecution”. 40


Significantly, deterrence is the prevailing rationale in the United States for the American
exclusionary rule. The theory, of course, is that if the evidence will be excluded there is nothing to
be gained on the part of state agents in disregarding the Constitution. Presumably this will reduce
the incidence of constitutional violations.


Countervailing Considerations
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As indicated, in deciding whether a particular constitutional remedy is appropriate there is what
the Ward court referred to as “countervailing considerations”, 41  factors that discourage or qualify
access to remedies. Relevant countervailing principles found in Canadian constitutional authority
include (6) “effective governance” (7) “proportionality” and (8) the availability of alternative
remedies.


(6) — Effective Governance


The Ward court described how, in the damages context, “concern for effective government” can
“negate the appropriateness of s. 24(1) damages”. 42  The concern is with the negative costs that
providing remedies can entail; effective governance requires that these costs be acceptable and
not undermine the proper operation of government enterprises. The Crown in Ward relied upon
effective governance concerns to urge that damages not be used to remedy Charter breaches; it
claimed that doing so would “chill” decision-making. The court found this submission to go too
far but allowed effective governance concerns to qualify access to the damages remedy; it agreed
that good governance requires public officials to carry out statutory duties without fear of liability
and therefore held that damages would not be appropriate to remedy unconstitutional state action
undertaken pursuant to a statute that is subsequently declared to be invalid. 43


Effective governance considerations are not confined to damages claims. Concern for the well-
being of public coffers has no doubt been a significant disincentive to making costs awards to
remedy Charter violations; costs orders are to be made only rarely in criminal cases. 44  Meanwhile
good governance concerns related to the importance of selecting sentences that meet the goals of
sentencing have stymied the use of sentencing reductions as a Charter remedy; in R. v. Nasogaluak
the Supreme Court of Canada said that Charter violations should affect sentences only where the
Charter violation would be relevant to an appropriate sentence using the ordinary principles of
sentencing. 45


Another effective governance consideration, one tremendously important when it comes to
exclusion, is the societal interest in having criminal allegations adjudicated on their merits. This
factor qualifies access not only to exclusion but also to stays of proceeding. Not surprising, it has
been a major limiting principle internationally. 46


(7) — Proportionality


The law of constitutional remedies has also been limited by proportionality concerns.
“Proportionality”, of course, is the notion that judicial sanctions should fit the harm. It “seeks the
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perfect balance between right and remedy”. 47  The Ward court described in the damages context
how the application of the vindication and deterrence principles had to be “exercises in rationality
and proportionality”. 48


Again, proportionality concerns are not confined to the damages remedy. Fear that staying a
prosecution may be too extreme a response for Charter violations has strictly limited access to that
remedy. 49  And it was the desire to prevent disproportionate results that encouraged the framers
of the


Charter, 50  and courts elsewhere, 51  to develop limited exclusionary rules that operate by balancing
competing considerations. Few systems do otherwise. Among those that share comparable values
to our own only the constitutional exclusionary rules of United States 52  and Ireland 53  provide
for exclusion without balancing the competing interests that arise in the particular context of the
case at hand.


(8) — Alternative Remedies


Where alternative non-Charter remedies are available, Charter remedies may be denied. Similarly,
the availability of less significant Charter remedies may prevent access to more extreme responses.
The Ward court used “alternative remedy” thinking, for example, as a “functional approach” to
the damages remedy. It said that “if other remedies adequately meet the need for compensation,
vindication and/or deterrence, a further award of damages would not be ‘appropriate and just’”. 54


In R. v. Nasogaluak the Supreme Court of Canada suggested that sentencing remissions would
be awarded as a Charter remedy, if at all, only in cases where no other alternative remedy was
available. 55  Similar thinking,


albeit largely influenced by proportionality concerns, applies to staying proceedings by way of
remedy. One of the requirements for this ultimate remedy is that no other remedy is capable of
providing redress. 56  In R. v. Pang, for example, a cost order was supported as a preferable outcome
to a stay. 57


Which of these principles, then, govern the definition and operation of s. 24(2)’s exclusionary
remedy?


4. — Section 24(2)’s Stated Purposes


According to the Supreme Court of Canada in R. v. Grant 58  exclusion under s. 24(2) occurs to
enable courts to preserve their reputation by distancing themselves from Charter violations and to
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promote Charter rights generally. Significantly, Charter rights are not promoted by attempting to
deter police from breaching the Charter in the future; instead exclusion is meant to be an act of
affirmation achieved by sending principled messages. Courts are to exclude to avoid appearing to
have condoned past breaches of the Charter and to reaffirm the importance of Charter rights. There
are countervailing considerations. Most notably, courts are to exclude only where the long-term
utility in sending these principled messages is sufficient to overcome the damage that is done to the
truth-seeking function of the trial process. Whether there are other ways to remedy the violation
apparently matters not under s. 24(2). Simply put and using the labels adopted in the framework
for analysis just developed, the only pro-exclusionary principles are the “condonation theory” and
“vindication” while relevant countervailing considerations are limited to “proportionality” and the
“good governance” objective of enabling trials to achieve their truth-seeking function.


It can be seen, then, that the pro-exclusionary principles that are meant to operate are exclusively
“regulatory”. On the state of the current law s. 24(2) exclusion serves no “corrective” functions.
It is not about “compensation” or repairing the rights of the accused. Nor is it about treating the
accused fairly


as “trial fairness” principles now play no role in things. Section 24(2)’s exclusionary remedy is said
to be a prospective initiative aimed at future injury to the repute of the administration of the justice
system and the future well-being of the Charter right; it is not a retrospective attempt at repairing
constitutional damage to a right conferred on the accused. 59  In effect, the law co-opts Charter
complainants to pursue broader social policy by offering them relief not for their sake but as a
coincidental side-effect of advancing societal interests. Tellingly, in R. v. Ward when describing the
responses available for constitutional violations Chief Justice McLachlin distinguished between
s. 24(2) and s. 24(1) noting that it is the latter provision that “provides remedies to individuals for
infringement of the Charter”. 60


As Chief Justice McLachlin’s comment intimates, other Charter remedies operating under s. 24(1)
do have a corrective role to play. As will be seen, damages vindicate, costs deter, evidence is
excluded under s. 24(1) to secure fair trials to accused persons, and stays of proceeding can be
ordered for the same reason. But s. 24(2) exclusion is all about “systemic concerns”. 61


This has not always been so. Even though the text of s. 24(2) has never been amended, the
purposive foundation for s. 24(2) has shifted. 62  As will be explained, part of the mission of s. 24(2)


exclusion had been to serve the corrective function of ensuring fair trials. The modification of the
purposive theory in R. v. Grant was not incidental. It was in fact essential if exclusionary practices
were to change. This is because as Justice Deschamps recognized in her concurring decision in
Grant, “the vitality of the exclusionary rule depends entirely on the purposes that are identified
for exclusion”. 63  If the reach of the exclusionary rule was going to be recalibrated, the change
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had to be achieved not by tinkering with matters of detail but by redefining the very principles that
animate it. All of this raises, of course, an important question. In a system that practices purposive
interpretation, recognized principles are supposed to drive interpretation and govern outcomes.
In the case of s. 24(2) things have not quite worked that way. Instead, outcomes have driven the
principles that we have chosen to recognize.


5. — The Rejection of the Compensatory Rationale


While the Grant court recognized that “[s]ection 24(2) is not aimed at . . . providing
compensation” 64  this was not a change in the law. “Compensation” was never a player under s.
24(2). The Supreme Court of Canada has never treated exclusion as a way of repairing damage
done to the accused as a result of the breach. This is not because compensation is an inappropriate
remedial objective in criminal Charter cases. As indicated, compensation is the primary goal when
damages are awarded. The fact that damages are available is recognition, as if it were needed, that
constitutional rights have value to individuals. In the criminal context those rights protect privacy,
liberty and access to legal rights, things that are lost when the Charter is violated. Compensation
for that loss is a natural and obvious remedial objective. It is a way of attempting to restore the
value the right has for the Charter complainant. Indeed, we even recognize that it is appropriate
to compensate individuals in some cases for the legal costs incurred in vindicating their Charter
rights. Clearly there would be nothing irrational in


using the exclusion of evidence to compensate the accused for violated Charter rights; depriving
the state of the fruits of its unconstitutional actions naturally suggests itself as a matter of
restitutionary principle, something jurists internationally have recognized. As indicated, jurists in
Ireland, the United States and New Zealand have, from time to time, considered exclusion to be
a way of repairing the damage caused by illegal acts.


Nor are there powerful technical reasons for holding that compensation is not an appropriate
objective under s. 24(2). Indeed, quite the contrary. It is true that the triggering formula for
exclusion — that the admission of the evidence would bring the administration of justice into
disrepute — does not address compensation overtly, but that is malleable language. It would have
been entirely credible to hold that it harms the repute of the administration of justice for the justice
system to be indifferent about restoring the accused to the position he would have been in had there
been no breach. More importantly, the structure of s. 24(2) can only be understood as being based
on compensatory theory. Its text begins with the words, “Where, in proceedings under subsection
(1) . . .”. Applications for exclusion under s. 24(2) are therefore brought under subsection (1),
which permits “anyone whose rights or freedoms have been infringed or denied to apply . . . to
obtain . . . [a] remedy . . .”. In other words, s. 24(2) exclusion is achieved by invoking a section
that individuals use to obtain a remedy where their rights have been infringed or denied.
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Indeed, our practices on standing and burden are more in keeping with a corrective, rights-based
function for s. 24(2) than a forward-looking regulatory one. If the repute of the administration of
justice is indeed harmed by the admission of evidence it must be so whether or not the person whose
rights have been violated complains. And if an objective is to vindicate Charter rights generally
and not in the individual case it makes no sense for the framers of s. 24(2) to have linked the
operation of the remedy to an application by the party whose rights have been violated. 65  Only
corrective rationales can adequately


explain the relationship between s. 24(2) and s. 24(1), along with the law’s standing and application
requirements. The decision to reject compensation as a remedial objective for s. 24(2) and to treat
it as an entirely systemic matter was therefore far from inevitable. Ultimately, it was the product
of choice.


Without question this choice has made exclusion less likely. This is because restitutionary theory
permits litigants to trade on the claim that they have at least a qualified entitlement to have courts
make good on the constitutional promises made to them by law. It has been argued in Ireland, for
example, that as a result of the rights-based approach to exclusion “an accused may . . . be said to
have a correlative constitutional (although not absolute) right to have the evidence excluded”. 66  It
is no coincidence that where the Irish rule that is predicated on this thinking applies, it provides for
automatic exclusion. When compensatory theory was ascendant in New Zealand the exclusionary
rule was more aggressive than it now is, and that was true in the United States as well. It is difficult
to resist concluding that in some measure the decision to deny s. 24(2) a compensatory function
was a way of maintaining pragmatic control over exclusionary outcomes.


6. — Rejecting the Trial Fairness Rationale


In spite of the Supreme Court of Canada’s observation that factors operating under the exclusionary
principles have not changed 67  it is undeniable that R. v. Grant 68  made significant analytical and
practical alterations to the exclusionary remedy. 69  Specifically, Grant immolated the trial fairness


rationale, leaving s. 24(2) without a corrective role to play. The court explained this development
in technical terms but the field for this change was ploughed by changing attitudes about exclusion.


The original incarnation of the Canadian exclusionary rule was part of an embrace of the
constitutional mandate by the Supreme Court of Canada under the influence of successive Chief
Justices, Brian Dickson and Antonio Lamer. During this era the court developed a “two box”
approach to exclusion. Unconstitutionally obtained evidence was to be analyzed using one box
or the other. The first box was predicated on a “fair trial theory” under which unconstitutionally
obtained “conscriptive evidence” — mainly statements and bodily samples — was almost
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automatically excluded. This “fair trial theory” held that since it would be an unfair trial if
the accused were to be forced to testify for the Crown, it would equally be unfair for the
Crown to unconstitutionally conscript the accused as a source of evidence before trial. On this
thinking conscriptive evidence had to be excluded to prevent unfair trials. The admission of other
unconstitutionally obtained evidence would not affect the fairness of the trial in this way and
therefore fell to be examined in the second box by balancing the competing interests in exclusion
or admission. The two-box approach was criticized by some because some judges treated it as if
the second box was meant to be an easy gateway to admission. The truly contentious aspect of
the rule, however, was the automatic exclusion that occurred if a breach remained in the fair trial
box after analysis.


In 1995 in R. v. Burlingham prosecutors challenged the fair trial theory that had led to the creation
of this first box as technically infirm and imprudent, but a majority of the court maintained it. 70


Yet in 2009 in R. v. Grant those same arguments


prevailed. The most likely explanation is that over time attitudes changed. The outcomes the law
was producing had become unattractive to many. Of particular concern was the impact that the
fair trial theory was having in the drinking and driving area; breath samples were being routinely
excluded for even minor constitutional violations. 71  The Grant court responded by rejecting the
fair trial theory, thereby throwing the door open to a great deal of evidence that had long been
excluded.


To be sure, persuasive technical reasons were offered for this decision. The fair trial theory that was
employed was always questionable. There is an appreciable difference between courts accepting
the admission of out-of-court statements or derivative evidence already discovered by the police
prior to trial, and courts actively compelling accused persons to testify at the behest of the Crown
during trial. It is obvious how the latter would make an accusatorial trial where the Crown bears
the burden of proof unfair; it is not so evident how the former would. The classic evidence text,
Cross & Tapper on Evidence, notes that in the United Kingdom there is recognition of a “lack of
logical progression from the unfairness of the means of obtaining the evidence to the unfairness
of the proceedings in which it is adduced”. 72  Section 24(2)’s now defunct fair trial theory never
succeeded in closing that logical gap. In effect, the “fair trial box” rested on a characterization that
the court had chosen to put on the impact of admitting unconstitutionally obtained conscriptive
evidence. This fair trial theory was even inconsistent with fair trial principles as they applied
elsewhere in Canadian law. 73  Moreover, its exclusive focus on


conscription was inconsistent with the “all the circumstances” language of s. 24(2). 74  Still, it
would be naïve to believe that the Grant decision occurred because of newfound appreciation that
the fair trial theory was technically problematic. Its infirmities had been known for years. What
changed between the Burlingham decision and Grant was the taste for exclusion. The law was
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reformed in a manner that lawyers should find to be credible but as the Grant court acknowledged,
it changed in large measure because of the “unsatisfactory results” 75  that the prior exclusionary
jurisprudence had been producing.


This is not to suggest that the current Supreme Court of Canada is hostile to exclusion. That would
be an unfair and inaccurate suggestion. Grant was accompanied by the decision in R. v. Harrison 76


in which an appalling amount of cocaine was excluded because of flagrant Charter violations. Even
child pornography on the computer of the accused in R. v. Morelli 77  was subsequently excluded.
More importantly, as will be discussed, the Grant court made exclusion more likely in some cases
by neutering the seriousness of the offence as a pro-inclusionary factor. The salient point is not that
the politics of the court are anti-exclusion but that the immediate inspiration for the Grant reform
was the felt-need to get rid of the “unsatisfactory results” the previous approach was achieving.
From the outset the embrace of the fair trial theory had been a political outcome that flattered
the policy preferences of its framers, and its rejection, while based on sound technical thinking,
occurred in a commodious political setting.


When principle is recalibrated to accommodate change there is a risk that related rules — rules that
draw on similar principles — will be unsettled and that the law will become externally inconsistent.
To a degree the rejection of the fair trial theory has indeed created problems of consistency between
Charter remedies. This has to be kept in perspective. As indicated, fair


trial principles were never consistent to begin with. Moreover, the problems of consistency are
not as acute as some believe. Still, the rejection of the fair trial theory in R. v. Grant has created
incoherence elsewhere that should be addressed with further reform.


7. — The Impact of the Rejection of Fair Trial Theory under Section 24(2) on Related Rules


It was once thought that s. 24(2) provided the only Charter-based exclusion. In fact there are
three constitutional sources for the rejection of evidence. Evidence can be excluded under s.
24(2), under s. 24(1), and independently of those provisions as a result of the application of the
substantive provisions of the Charter. These other exclusionary responses developed because s.
24(2) is triggered only where “evidence was obtained in a manner that infringed or denied any
rights or freedoms guaranteed by the Charter”. Section 24(2) therefore responds to investigative
breaches of the Charter that produce evidence, typically as the result of unreasonable seizure,
arbitrary detention, or breach of the right to counsel. There are times when exclusion of evidence
suggests itself as the appropriate response even though there have been no investigative breaches
of these kinds or where the investigative breaches that have occurred are not Charter breaches
because they have not been committed by state agents.
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For analytical purposes it is best to explore the consistency of trial fairness principles and to
evaluate the need for reform by first examining exclusion under the substantive provisions of the
Charter and only then by looking at the exclusionary remedy under s. 24(1). It is also helpful when
examining exclusion under the substantive provisions to distinguish between automatic exclusion
under self-incrimination rights, and automatic exclusion under the right to a fair trial in s. 11(d)
of the Charter.


8. — Exclusion under Substantive Charter Provisions — Self-Incrimination Rights


There are cases where the admission of evidence obtained


legally will violate the Charter because admission would violate the Charter’s substantive self-
incrimination rights. For example, where evidence has been discovered as a result of the lawfully
compelled testimony of a witness it will contravene s. 13 of the Charter for the Crown to use that
evidence against that witness in a later prosecution against him. 78  It has also been held that the
admission of “derivative evidence” — information discovered as a result of compelled testimony
— would violate s. 7 and must therefore be excluded. 79  The idea is that if the testimony is protected
under s. 13 then evidence derived from that testimony should also be protected lest the testimonial
protection prove illusory. Exclusion is automatic under these rules since it is the admission of the
information that would violate the Charter. Exclusion therefore occurs without resort to either s.
24(1) or s. 24(2).


Another situation where the admission of legally obtained evidence will violate the Charter is
where its admission would breach the general principle against self-incrimination that is protected
by s. 7. There are many statutes that lawfully require individuals to speak to authorities for
regulatory purposes. It violates s. 7 of the Charter for the Crown to use these statutorily compelled
statements for the different and impermissible purpose of incriminating the accused. 80  There is
continuing angst in the case law about whether exclusion under this rule operates through s. 24(1)
or independently of it. 81  It is preferable, in my view, to conceive of this form of exclusion as
occurring independently of s. 24(1). This is because s. 24(1) gives to judges the discretion whether
to exclude but exclusion under this doctrine is automatic. Moreover, s. 24(1) is a remedy for past
abuses whereas under this doctrine it is the very admission of the evidence that constitutes the
Charter breach; exclusion is needed to keep a Charter breach from happening.


During submissions in R. v. Grant advocates of the fair trial box argued that automatic exclusion
pursuant to these substantive self-incrimination rights required, as a matter of principle, that the
fair trial box be retained. They argued that it would be incongruous and unprincipled to require the
exclusion of conscriptive evidence using these doctrines while rejecting the automatic exclusion of
conscriptive evidence under s. 24(2). In fact there is no inconsistency. The self-incrimination rules
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exclude evidence to prevent violating the substantive self-incrimination provisions of the Charter,
while s. 24(2) is a remedial provision that by its terms serves to respond to past Charter violations
of investigative practices. It is a remedial provision and as a matter of doctrinal imperative cannot
be used as a surrogate mother for birthing self-incrimination Charter rights not recognized in its
substantive provisions. Simply put, the automatic exclusion arising from ss. 13 and 7 exclude
evidence because exclusion is the protection the Charter offers, whereas s. 24(2) responds to
remedy previous violations of a range of different Charter rights. The rejection of “fair trial theory”
does not therefore require that the practice of automatically excluding self-incriminatory evidence
under ss. 13 and 7 be revisited.


9. — Exclusion under Substantive Charter Provisions — The Fair Trial Right under Section
11(d)


Another case where evidence obtained without violating the Charter can require Charter-based
exclusion is where the admission of that evidence would render the trial unfair. In R. v. Harrer 82


the majority recognized that where the admission of evidence would render a trial unfair it must
be excluded under s. 11(d) since it is unconstitutional to have unfair trials. 83  Justice McLachlin
agreed that evidence can be excluded to preserve trial fairness but preferred to treat it as a matter
of discretion operating at common law or under s. 24(1). 84  Whatever its


provenance, the Harrer rule is available where non-state agents act discreditably during the
investigation of a crime prosecuted in Canada. This is useful since non-state agents cannot breach
the Charter, leaving s. 24(2) unavailable. 85  The Harrer rule has also been used in order to protect
conscription concerns where Canadian authorities have acted legally. Specifically, it has been held
that roadside sobriety tests, available to officers to determine whether there are grounds to require
an evidentiary breathalyzer, cannot be used as proof of guilt without rendering the trial unfair. 86


Unfortunately the Harrer doctrine is vague in defining when the admission of evidence would
undermine the fairness of the trial. The following guidelines have been offered to judges: 87


(a) whether the manner of obtaining evidence renders it unreliable;
(b) whether the evidence, by its nature, could be misleading;
(c) the seriousness of the misconduct; and
(d) whether, as a result of the unfair conduct, the accused is compelled to incriminate himself.


Courts have also been invited to consult Canadian values where foreign officials have complied
with their own laws; judges are to ask whether those legal standards would be “anathema to
the Canadian conscience”. 88  After considering such factors judges are to determine whether
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admission of the evidence in question would “satisfy the public interest in getting at the truth,
while preserving basic procedural fairness to the accused”.


Unfortunately neither the factors to be consulted nor this


balancing test signal any level of tolerance for admission. The Harrer discretion is imprecise and
unwieldy.


The theoretical foundation for the rule, whether it be constitutional or common law based, is also
problematic. There is no developed explanation for how the manner in which evidence has been
obtained can affect the fairness of a trial. Moreover, while the discretion trades on the “fair trial”
label it is evident that there are strains of condonation theory at work both in the “seriousness
of the misconduct” factor and in the invitation to reject legal standards that are “anathema to the
Canadian conscience”. The collapse of condonation theory into fair trial theory is evident in Justice
McLachlin’s observation in Hebert that abusive police conduct can “irremediably taint the fairness
of the trial itself”. 89


Whatever its merits or infirmities it is clear that the Harrer discretion presents problems of
consistency for the decision made in Grant to reject the trial fairness doctrine. To be sure the
relative trial fairness concepts were different and the trial fairness doctrine under s. 24(2) operated
on conscription alone whereas it never did under Harrer. The fact remains, however, that the
majority in Harrer based exclusionary authority on the premise that circumstances surrounding the
obtainment of evidence can cause its admission to render a trial unfair, a premise that Grant now
rejects. Moreover, Grant rejected the equation between the admission of conscriptive evidence
and trial fairness while Harrer affirms it. Most fundamentally Harrer relies on a corrective trial
fairness rationale to support an exclusionary remedy but Grant holds that systemic concerns alone
influence exclusion s. 24(2). In the end, it is difficult to reconcile acceptance under this doctrine
that the manner in which evidence is obtained by foreign agents can compromise the fairness of
a trial, with the conclusion that the unconstitutional obtainment of evidence by Canadian state
agents is incapable of doing so.


None of this bears upon the wisdom of Grant’s rejection of the trial fairness theory, however. As
indicated, that theory was deeply flawed. What the Grant case does is to draw into question the
legitimacy of using Harrer’s “fair trial” exclusion


theory to respond to the way evidence has been obtained. Harrer has done nothing to close the
“logical gap” between the fairness of the investigation and the fairness of the trial. To be sure,
Canadian courts do require the ability to respond to rank investigative unfairness by excluding
evidence even in the absence of formal Charter violations; the need for discretion to throw out
evidence obtained by torture by foreign agents provides an example. This kind of exclusion should
occur, however, on the basis of condonation theory, not on the basis of discreditable “fair trial”
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thinking. Our law should recognize an exclusionary discretion outside of s. 11(d) for non-Charter
violations that mirrors the Grant factors. 90  The general exclusionary discretion that judges have
at common law is perfectly capable of accommodating this approach.


To be clear, this is not to suggest that fair trial exclusion employing s. 11(d) of the Charter is
illegitimate or should be abandoned. As the following discussion reflects, that authority is sound
where it relates not to the manner in which evidence has been obtained but to the impact the
admission of evidence has on the way in which the trial process is conducted.


10. — Exclusion under Section 24(1)


Section 24(1) can be used where exclusion is an appropriate and just remedy for a non-investigative
Charter violation. There are few situations, however, where non-investigative breaches relate to
particular items of evidence in a way that makes exclusion a sensible response. The clearest
candidate is late disclosure by the Crown; although an adjournment is to be the remedy of choice
to correct late disclosure 91  there are cases where depriving the Crown of evidence because it was
disclosed too late may be appropriate and just. 92  It is also possible to remedy abuses of process
by exclusion. Indeed, where it is capable of remedying the abuse, exclusion is to be the


appropriate response in preference to staying the proceedings. In R. v. Xenos, for example, it was
held to be abusive for the police to offer payment to a witness dependent on whether the accused
was convicted. 93  This non-investigative misconduct was remedied by excluding the testimony of
the corrupted witness. 94


The test for exclusion accepted by the Supreme Court of Canada under s. 24(1) is extremely
guarded. In spite of a strong and compelling dissent the majority in R. v. Bjelland 95  “introduce[d]
for exclusion of evidence under s[ection] 24(1) of the Charter the same exacting standard that
until now ha[s] been uniquely reserved for a far more drastic remedy — a stay of proceedings”. 96


Exclusion under s. 24(1) is to occur in “exceptional cases” if not the “clearest of cases”, 97


and where it is undertaken in order to protect the integrity of the justice system, exclusion will
be appropriate only for serious violations such as where there has been “deliberate misconduct
amounting to an abuse of process”. 98


Unless Bjelland is construed more restrictively than this summary suggests, 99  this development
is deeply problematic.


The rigorous remedial criteria for staying proceedings developed as a way of ensuring that stays,
which virtually put an end to a prosecution, would be a proportional response. Given that stays
entirely subvert the truth-seeking function of a trial, stays should occur only in the “clearest of
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cases”. For the same reason stays that rely on condonation theory should be premised on very
serious if not “exceedingly serious” 100  breaches. There is no need for such reserve in using the
lesser remedy of exclusion. Indeed, alignment of the exclusion and stay of proceeding tests in the
Bjelland decision threatens to subvert traditional thinking that a stay should not be ordered where
lesser remedies such as exclusion are available. Ultimately, there is no principled reason why it
should be more difficult to get exclusion under s. 24(1) for non-investigative violations than it is to
attain exclusion under s. 24(2) for investigative transgressions yet s. 24(1)’s exclusionary remedy
now operates in that way. 101


At first blush, Bjelland seems to create another problem. Whereas Grant has adopted purely
regulatory principles for s. 24(2), Bjelland permits corrective principles to influence s. 24(1)
exclusion. Specifically, the Bjelland court said that s. 24(1) exclusion can be used to remedy
“actual prejudice to [the ability of the accused] to make full answer and defence” 102  and to achieve
“remediation of prejudice to the accused”. 103  These, of course, are corrective uses of exclusion
in which the evidence is


rejected not to protect societal interests but to protect the Charter interests of the accused.


On close examination, however, the fact that s. 24(1) exclusion plays a corrective role of a kind
denied to s. 24(2) is not unprincipled. Nor are there problems of consistency between the operation
of fair trial theory under s. 24(1) but not under s. 24(2). This is because of the different kinds of
breaches that will trigger the two kinds of exclusionary applications. The kind of breaches s. 24(1)
contemplates include things such as the loss or destruction of evidence, delays that impair the
ability to test evidence effectively, the prejudicial impact of evidence given its nature, and delayed
disclosure that induces the accused to commit to tactical decisions at trial that otherwise would
not have been taken. These are things that do affect the fairness of the trial process in direct ways.
By contrast, the investigative breaches contemplated by s. 24(2) do not operate this way. These
breaches — search and seizure breaches, arbitrary detentions, and violations of the right to counsel
on arrest or detention — relate to the pretrial treatment of the accused. More importantly, they
must produce evidence before s. 24(2) can apply. Section 24(2) breaches therefore add to the net
of evidence rather than destroy or compromise opportunities to contest the merits of a criminal
allegation. To paraphrase the language of R. v. Wray, 104  from the point of view of the ability of
the trial to resolve accurately what transpired and to enable the parties to contest the issues fairly,
unconstitutionally obtained evidence operates “unfortunately” for the accused but does not call
into question the fairness of the manner in which the trial itself is conducted. Above all else, “A
remedy should relate to the wrong done and should address the mischief occasioned . . . by the
violation of the right.” 105  While exclusion under s. 24(1) does operate on different principles than
those that animate s. 24(2), this is only because trial fairness is a relevant concern under s. 24(1)
but not under s. 24(2).
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In sum, the rejection of the fair trial theory in R. v. Grant has removed the last vestiges of corrective
thinking from s. 24(2).


Technically, that decision was sound. Its immediate impetus, however, was a desire to rid the law
of exclusionary practices that were judged to be unsatisfactory or undesirable. In this sense the
decision was a political reaction to earlier political choices. The change that R. v. Grant brought by
rejecting fair trial theory was fundamental not only in altering the way particular legal problems
would be handled, but in recalibrating the principles that animate s. 24(2), leaving it as purely
regulatory, non-corrective response to Charter breaches. This has caused disconnect between the
principles of exclusion that operate under s. 24(2) and those that animate the fair trial exclusionary
discretion in Harrer. The absence of a rational theoretical foundation for fair trial exclusion of
evidence based on how it was obtained should inspire a rethinking of the Harrer discretion so that
consistency and principled cohesion in the law of Charter remedies can be achieved. Moreover, the
decision in R. v. Bjelland should be read down to ensure the sensible integration of the exclusionary
remedy under s. 24(1) with its stay of proceedings standards.


11. — “Condonation Theory” and “Vindication”


“Condonation theory” and “vindication” are now the sole pro-exclusionary principles operating
under s. 24(2). They are expected to play an active role in animating the Grant test for exclusion.
Under that test where evidence has been obtained in a manner that violates the Charter a court is
to exclude if (1) the breach is serious enough and (2) the impact on the Charter-protected interest
of the accused is significant enough to (3) outweigh society’s interest in the adjudication of the
case on its merits. As the Grant court explained, the first factor — the seriousness of the breach —
is measured to determine whether the violation is serious enough to require “courts to dissociate
themselves from that conduct by excluding evidence linked to that conduct”. 106  In other words,
part one of the test invites the purposive application of condonation theory. Meanwhile the second
line of inquiry — the impact of the Charter violation — is intended to invite a purposive application
of the vindication rationale. The impact of the Charter violation is not


undertaken to identify what loss to the accused needs repair; it is undertaken to determine how
significant “the risk [is] that admission of the evidence may signal to the public that Charter
rights, however high-sounding, are of little actual avail to the citizen, breeding public cynicism
and bringing the administration of justice into disrepute”. 107  Technically, there is support for
“condonation theory” and for “vindication” as underlying principles in s. 24(2); certainly the
language of “the repute of the administration of justice” accommodates if not suggests these
rationales. Nor is there any disconnect between s. 24(2) and other related rules. Vindication is an
objective of the damages remedy. 108  Moreover, both the stay of proceedings 109  and exclusion 110


remedies are available under s. 24(1) to “communicate that [courts] will not condone state conduct
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that transcends what our society perceives as acceptable”. It cannot be said, then, that these
rationales were chosen instrumentally for s. 24(2). They fit the language of the provision and are
in keeping with broader remedial theory.


Still, there is a problem with these principles. The Supreme Court of Canada has recognized that
principles can play a constructive role only where they “yield a manageable standard against which
to measure”. 111  The fact is that neither condonation theory nor the vindication principle is capable
of directing legal reasoning. First, there is a modest logical tension in pursuing condonation theory
and the vindication rationale simultaneously. Condonation theory trades on the


need for courts to behave in a way that satisfies public expectations, lest the court be discredited.
Vindication theory operates on the premise that courts must do the right thing and must promote
appropriate values. The inherent assumption of vindication theory is that courts must lead rather
than respond to public reactions. Indeed, they should disregard objection to its assessments on
such matters as “unreasonable”. 112


To some degree, this is a theoretical quibble. Courts can have an eye on public perception while
trying to lead it. What is far from theoretical, however, is the reality these rationales do not provide
objective criteria for decision-making. They each encourage exclusion as matters of principle —
because is it the “right thing”. Yet when it comes to the exclusion of evidence there is often little
agreement over what the right thing is. As the varying fortunes of exclusion internationally show,
different people have starkly differing views on the matter, and judges are individuals. There will
invariably be differences of perspective on what exclusionary practices are required to maintain the
repute of the administration of justice or to express symbolically the value of constitutional rights.
This is true even in the Supreme Court of Canada. It is telling that in its most recent foray, R. v.
Cornell, 113  the majority of the court found the conduct of the police to be reasonable enough that
no Charter violation was found; meanwhile three justices found the conduct not only to breach the
Charter but to be such a serious violation of the Charter that the court had to express its abhorrence
by excluding the evidence. In sum, these principles were selected appropriately and do sit well
with general remedial theory in criminal Charter cases, but, in truth, by their very nature they lack
the discriminating authority to guide legal reasoning in meaningful ways.


12. — The Rejection of the Deterrence Rationale


As for the third possible remedial regulatory rationale, “deterrence”, the Grant court was clear
that deterrence plays no role in explaining why there is an exclusionary rule, nor does it have a
role to play in guiding decisions about when exclusion should be ordered. The court said that “the
concern . . . is not to punish the police or to deter Charter breaches although deterrence of Charter
breaches may be a happy consequence”. 114  This has been the position of the court from the outset
and it is said to find support in the language of s. 24(2). Justice Lamer remarked in R. v. Collins that
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the section could have been drafted to focus on deterrence but it was not. Instead it focuses on the
repute of the administration of justice. 115  The reasoning is unpersuasive. It would have taken no
artifice to reason that it would bring the administration of justice into disrepute if courts did not try
to deter police misconduct. Indeed, s. 24(2) sits under the heading “enforcement” in the Charter.


It is not as though deterrence is an illegitimate remedial objective; as indicated, it has been
recognized as one of the rationales supporting Charter-based damage awards. 116  The juxtaposition
between exclusion, which is not to be used to deter, and damages, which is to be used to deter,
is particularly interesting. This is because one would think that deterrence by exclusion is more
likely to be achieved than deterrence by Charter-based damages awards. To be sure, there are
serious questions about the efficacy of deterrence though exclusion. 117  Part of the thinking is
that exclusion costs officers nothing and that its impact on them as individuals is too remote to
influence their behaviour. Yet the same point can be made about damages awards. It is not the
officer who pays them; it is “the state which is required to pay them”, 118  and the goal for damages
is general, not specific deterrence. 119  The general


deterrence thinking is that managers will get the message when damages are ordered against the
institution and respond with appropriate policies and direction. It is difficult to believe, however,
that the modest damage awards available for Charter breaches 120  are more apt to inspire managers
to act to discourage unconstitutional behaviour than the loss of probative evidence would.


Nor is deterrence an inherently inappropriate rationale for an exclusionary remedy. Ironically,
deterrence is the rationale for the American exclusionary rule. 121  More importantly, as Professor
Stuart has pointed out for years there is a significant degree of double-speak in expecting exclusion
to vindicate and reinforce Charter rights prospectively while denying that exclusion is meant
to deter police misconduct. 122  Occasionally the court has spoken in ways that lay this bare.
In R. v. Burlingham Justice Iacobucci commented that: “The purpose of this test is to oblige
law enforcement authorities to respect the exigencies of the Charter and to preclude improperly
obtained evidence from being admitted to the trial process when it impinges upon the fairness
of the trial.” 123  The latter purpose, of course, has now been consigned to history but the former
sounds suspiciously like deterrence.


It is not only what the Supreme Court of Canada occasionally says that makes the point. Its
practices also tip precariously as if pushed by deterrence theory. The court recognized in R. v.
Harrison, for example, that an important factor in judging the seriousness of a violation is whether
the Charter breach in question has been a systemic problem; “evidence of systemic or institutional
abuse will aggravate the seriousness of the breach and weigh in favour of exclusion”. 124
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It is difficult to understand this other than as recognition that exclusion is expected to induce
change in investigative practices. The most obvious way to achieve this would seem to be through
“deterrence”. After all, it would be naïve to believe that police forces that lose the fruits of their
investigations to exclusion will be infused with a newfound appreciation of Charter values and
alter longstanding practices. Most who dedicate themselves to the apprehension and conviction
of criminals are apt to react to exclusion not with inspired, principled imitation but rather with
antipathy. If police practices change as a result of court decisions it is more likely to have happened
as a result of coercion rather than conversion.


In spite of this, there is an undeniable wisdom in the practice of jettisoning deterrence as an active
consideration in making exclusionary decisions. There is something crass and unseemly about
inviting courts to exclude in order to punish police officers into compliance when the costs of
exclusion do not visit upon the police as much as they do on the public interest in seeing criminals
convicted. It is as though the public is being punished for the sins of the police. It is far nobler for
courts to explain exclusion as a principled decision aimed at preserving the integrity of courts or
at demonstrating respect for constitutional values and to then allow the administration of justice
to reap indirectly any collateral benefits of deterrence. Be that as it may, it is difficult to deny that
deterrence thinking exerts indirect and subtle influence on how s. 24(2) operates.


13. — Principle and the Countervailing Factors


The Grant court, of course, had to address more than the reasons for exclusion. It also had to
identify countervailing considerations. The two that play large in s. 24(2) jurisprudence, are “good
governance” considerations, and “proportionality” while the “availability of alternative remedies”
played no role.


(1) — Good Governance Considerations


It is “good governance” concerns that drive the third leg of


the Grant test, involving an appraisal of the intensity of “society’s interest in adjudication on its
merits”. 125  Good governance requires the prudent maintenance of the “truth-seeking function of
the criminal trial” so that courts can come to accurate decisions about criminal allegations. Key
factors recognized by the Grant court are the reliability of the evidence and the importance of
the evidence to the outcome. The thinking is that the more reliable and the more important the
evidence, the greater the public interest in admission. 126  The net effect is that the less the Crown
needs the evidence, the more likely exclusion is to occur, a reality that must dull the crispness of
any condontation theory or vindication messages. Leaving that aside, what is most controversial
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and problematic is the decision in R. v. Grant to negate the “seriousness of the offence” as a material
“good governance” consideration by holding that this factor “cuts both ways”. 127


(2) — The Seriousness of the Offence


Prior to Grant the seriousness of the offence had nuanced but important influence under s. 24(2).
Where the admission of evidence was seen to affect the fairness of the trial and fall into “box
1”, the seriousness of the offence supported exclusion on the theory that the more serious the
offence, the more important that the accused receive a fair trial. 128  Operationally this claim was
meaningless as exclusion was automatic where admission would make the trial unfair, regardless
of the seriousness of the offence. It was in “box 2”, cases where the admission of the evidence
would not affect the fairness of the trial, that the seriousness of the offence actually played a real
role; it made admission more likely. In an earlier decision bearing the same name, R. v. Grant
(1993), Justice Sopinka explained why this was so: “The more serious the offence in question, the
greater the likelihood that the administration of justice would be brought into disrepute by


the exclusion of the evidence, especially where the evidence is crucial to a conviction.” 129


The underlying premise for that view is unassailable; the risks to society are greater and therefore
it is apt to alarm the public more to exclude evidence in serious cases. The New Zealand Court of
Appeal used the example of an accused serial killer to make the same point in R. v. Shaheed: 130


Public confidence in the justice system would be severely shaken were probative evidence
to be excluded in such circumstances unless perhaps the breach was both fundamental and
deliberate. Weight is given to the seriousness of the crime not because the infringed right
is less valuable to an accused murderer than it would be say, in the case of a burglar, but
in recognition of the enhanced public interest in convicting and confining the murderer. In
contrast, where the crime with which the accused is charged is comparatively minor, it is
unlikely that evidence improperly obtained will be admitted in the face of a more than minor
breach of the accused’s right.


Not surprisingly, it is the norm internationally in legal systems that attempt to balance competing
interests to consider the seriousness of the offence in deciding whether to exclude. 131  This
practice is supported by good governance considerations and it is at the heart of the concept
of proportionality — it seems evident that there is greater social value in determining serious
criminal allegations than lesser ones, a factor that should rationally be incorporated in the cost-
benefit calculus used in deciding whether the public interest lies in admission or exclusion. 132


The decision to reject the seriousness inquiry







15 — Section 24(2): Lottery or Law — The Appreciable Limits of Purposive Reasoning


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 25


cannot be justified, therefore, on the basis that the seriousness of the offence is not a legitimate
countervailing consideration according to remedial principles. If the rejection of the seriousness of
the offence as a material consideration is a principled one it has to be on the basis that the remedial
regulatory purposes of s. 24(2) are better served by removing this as a factor.


In fact no principled basis consonant with s. 24(2)’s remedial theory is immediately apparent in
the court’s “cut both ways” reasoning. Specifically, the court said, even with the fair trial theory
gone, that “[t]he public has a heightened interest in seeing a determination on the merits where the
offence is serious, [but] it also has a vital interest in having a justice system that is above reproach,
particularly where the penal stakes for the accused are high”. 133  The court did not explain why
the public interest in having a justice system beyond reproach is escalated when the penal stakes
for the accused are high and the persuasiveness of that claim is not readily apparent, at least not in
ways that are consonant with the remedial principles that the court identified. Had “trial fairness”
been a rationale under s. 24(2) the point would have been cogent in fair trial cases, but trial fairness
was rejected. Nor can compensatory theory — that the accused has more to lose in serious cases
— be relied upon to support jettisoning the serious of the offence since s. 24(2) does not exist
to compensate. Yet this appears to be the thinking. In R. v. Grant the “cuts both ways” theory
translated in application into the conclusion that the seriousness of the gun charges was not of
much assistance because the public safety concerns were met by Mr. Grant’s argument that “the
seriousness of the offence makes it all the more important that his rights be respected”. 134  To
be sure, more is at stake for the accused charged with a serious offence given higher levels of
jeopardy. Exclusionary principles under s. 24(2) are not supposed to be concerned, however, with
what is at stake for


the accused; the goals of s. 24(2) are supposed to be prospective and regulatory. Focusing on
what the accused stands to lose has a corrective flavour that the purposive theory of the provision
is supposed to disregard. Moreover, even if one were to apply corrective principles the fact that
admission of the evidence will be more costly for the accused misses the mark; there is no
constitutional right to exclusion. What would have to be measured in the balance is the importance
of the interests that were protected by the Charter right violated, not what the accused has at stake
during the prosecution of the alleged offence and certainly not the costs to the accused of admitting
the evidence.


An argument in favour of discounting the seriousness of the offence that does toll, and what the
court was no doubt responding to, was the growing tendency of courts to allow the seriousness
of the offence to overwhelm the analysis, particularly in gun and serious drug cases. There was
definitely a risk that unbridled resort to this factor would lead to wholesale admission in serious
cases, and contagion was possible; as Professor Roach points out, courts have a tendency to treat
all crimes as serious. 135  Can this mischief be addressed consistently with the remedial principles
that were endorsed by the Grant court? The most obvious footing is not available; with the court’s
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rejection of the deterrence rationale it is not possible to support the neutralization of the seriousness
of the offence factor on the footing that the routine admission of unconstitutionally obtained
evidence might inspire police officers to ignore the Charter during serious criminal investigations.
To be consistent with s. 24(2)’s recognized principles the argument would have to be that it would
harm the integrity of the administration of justice for courts to accept that “the end justifies the
means” by routinely condoning violations in serious cases and that it does not vindicate but rather
undermines Charter rights to routinely accept that those rights can be disregarded in serious cases.
These are entirely credible and principled positions to take but they do not warrant neutering the
seriousness of the offence factor. What


these principles support is affirmation that the seriousness of the offence cannot be the controlling
consideration.


This, of course, was the point of the caveat made in the passage quoted above from Shaheed that
“fundamental and deliberate” breaches would require exclusion even in the most serious of cases.
In Canada the opportunities for exclusion in serious cases are even broader than that; if police
systemically begin to ignore the Charter in serious investigations, exclusion would be appropriate
even for less intrusive breaches on the footing provided for in Grant that courts should not condone
systemic disregards for Charter values. The point is that neutering the seriousness of the offence
factor is not principled; putting the brakes on it is. Proportional reaction to the seriousness of the
offence is supported by remedial principles. The Supreme Court of Canada hit the mark better in
R. v. Harrison when it commented that the appalling amount of drugs alleged “should not take on
disproportionate significance”. 136


Two further points need to be made. The first is pragmatic and the second a plea for consistency.
The pragmatic point is that it is critically important for the law to reflect reality. It is easily
discredited when it does not. The reality is that judges will intuitively be more readily inclined
to exclude where prosecutions are less important, and less inclined to do so when offences are
serious. Consciously or unconsciously they will be influenced by the seriousness of the case before
them. In serious prosecutions those who are struck by the costs of exclusion will emphasize the
importance of the evidence to the case in order to ground their discomfort. It is not healthy to
facilitate what Professor Stuart would call “double speak”. The law will be far better at controlling
the impact that the seriousness of a case has on exclusionary decisions if judges address the point
directly and openly.


The second point, the plea for consistency, is that after Grant the remedial principles operate
differently, without reason, as between s. 24(2) and the law governing stays of proceeding. The
remedial principles also operate differently and without reason as between s. 24(2) exclusion and
exclusion under s. 24(1).
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Dealing with stays of proceedings first, there are two bases for that remedy. The second ground —
the residual ground — operates on the same principles as s. 24(2); proceedings are stayed in order
to protect the integrity of the judicial process through the operation of condonation theory. 137  In
R. v. Tran, for example, the Ontario Court of Appeal recently ordered a stay where the police beat
the accused and then tried to cover it up. The court remarked that it is “essential for the court to
distance itself from this kind of state misconduct”. 138  Courts deciding whether to stay proceedings
on this footing are required, however, to balance competing interests, including the “nature of the
offence charged”. 139  This has been clear since R. v. Keyowski 140  and R. v. O’Connor. 141  There
has been no suggestion in the stay context that the seriousness of the offence cuts both ways. 142  As
for exclusion under s. 24(1), the majority held in R. v. Bjelland, 143  post-Grant, that careful regard
for society’s interest in a fair trial is required, and that “this is especially true where the underlying
offence is a serious one”. 144  There is no principled explanation for these inconsistent approaches.


In sum, there is no principled basis for concluding that the seriousness of the offence “cuts both
ways” and there is no warrant for neutralizing it as a factor. There is no available principle that
gives heightened importance to Charter rights in serious cases to support this position and its
endorsement in Grant has created an unjustifiable disconnect between the operation of remedial
principles under s. 24(2) and those that


operate for stays of proceeding and exclusion under s. 24(1). In contrast, there are unquestionably
greater risks to the repute of the administration of justice in excluding unconstitutionally obtained
evidence in serious cases. The principled solution to concerns about routine admission is not to
disable this material factor but to affirm that it is wrong to give the seriousness of the offence
controlling influence. It is a just that — a factor. It should be one of the circumstances in the “all
of the circumstances” component of the s. 24(2) formula.


(3) — The Proportionality Principle


“Proportionality” is a centrally important countervailing consideration. It imposes limits on
exclusion by disallowing it where exclusion is too extreme a response. Proportionality operates
within s. 24(2)’s exclusionary formula by animating the ultimate balancing question that is posed
once the three part Grant test has been used to measure competing considerations. Courts are to ask
the proportionality question of “whether the vindication of the specific Charter violation through
the exclusion of evidence extracts too great a toll on the truth-seeking function of the criminal
trial”. 145


This, of course, is at the heart of the ultimate decision and is suggested absolutely by s. 24(2)’s
exclusionary formula. No court could be faulted for recognizing this and indeed, the failure to do so
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would be derisible. The sad truth, though, is that this proportionality principle offers no objective
guidance for decision-making. 146  This is true of all calls for proportion. The idea of achieving
proportionality is rational, indeed, inevitable, but there is no gauge that sets the relevant standards
for when exclusion is required. It tells judges to select between competing considerations in a
balanced way, but gives no direction on what balanced outcomes look like.


(4) — The Availability of Other Remedies


In spite of the fact that the “availability of other remedies” is a countervailing factor for other
Charter remedies this has not


been recognized as an operative factor by courts in the application of s. 24(2). The matter was
settled in R. v. Collins, a finding that has not been disturbed. The Collins court reasoned that “once it
is decided that the administration of justice would be brought into disrepute by the admission of the
evidence, the disrepute will not be lessened by the existence of some ancillary remedy”. 147  With
respect, this reasoning begs the question. The operative question should presumably be whether
the administration of justice would be brought into disrepute if evidence was to be admitted where
other means were taken to remedy the breach. More specifically, applying condonation theory
the precise question would be whether a court would be seen to be condoning the breach by
admitting the evidence even if other alternative remedies were offered. The operative vindication
theory question would be whether providing other remedial responses will sufficiently vindicate
the Charter right, even if the evidence is admitted.


Certainly the Collins position is not an inevitable one. Indeed, it clashes with the court’s own
jurisprudence where exclusion occurs under s. 24(1). According to the majority in R. v. Bjelland 148


exclusion is absolutely not to occur there if there are alternative remedies available, even where
exclusion under s. 24(1) applies the same condonation theory that is used under s. 24(2). The
inconsistency is irrational and needs to be addressed by the Supreme Court of Canada.


It is impossible to predict the outcome when this does occur because the question of when
alternative remedies might ameliorate the adverse effects of exclusion has no technical answer.
Bearing in mind that the two jurisdictions use their exclusionary rules to achieve different
objectives, the attitude reflected in the position of Justice Richardson in the New Zealand case of
R. v. Shaheed, 149  for example, is strikingly different from the position taken by Justice Scalia in
the American case of Hudson v. Michigan. 150  Justice Richardson suggested in R. v. Shaheed that
the availability of other remedies could have no impact on exclusion where the case involved a “


serious breach of a right whereby the police have obtained important evidence against the
accused”. 151  Meanwhile, in Hudson v. Michigan Justice Scalia reasoned that the need for
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exclusion had diminished significantly since the rule was initially adopted. A series of
developments, including (1) the availability of civil suits, (2) increased clarity in the law
describing appropriate police conduct, (3) the increased professionalism of police forces and (4)
improvements in internal discipline systems, according to Justice Scalia, better deter violations
than exclusion would. 152  Simply put, those who are attracted to exclusion will resist what can
easily became an opportunistic way to reduce the incidence of exclusion, while those who wish
to reduce the incidence of exclusion will argue for it.


14. — Conclusion: The Implications of the Appreciable Limits of Purposive Reasoning


It is evident that purposive reasoning has proved to be of limited assistance in the development
of the exclusionary remedy under s. 24(2). Its animating principles — both its pro-exclusionary
factors and its countervailing considerations — have shifted. While the abandonment of the fair
trial theory was technically sound, the fortunes of that principle vacillated with the exclusionary
predilections of the era. The fortunes of the impact that the seriousness of the offence will
have on whether evidence will be excluded have also waned; principle suggests that it should
be an important consideration but it has now been neutralized for controversial policy reasons.
Whether the compensatory rationale and the countervailing consideration of the availability of
other remedies would play a role in s. 24(2) were always matters of taste, not technical imperative,
and their rejection is difficult to reconcile with the way other criminal Charter remedies are applied.
The law of exclusion is therefore built on an unstable platform in which the underlying principles
are fickle and indeed incapable of explaining all of the doctrinal decisions that define the way the
section operates in practice. These principles therefore provide marginal guidance in


predicting the shape and constitution of s. 24(2)’s exclusionary remedy.


More problematic on a day-to-day basis is the fact that those exclusionary principles that have been
arrived at are incapable of directing outcomes. The “condonation theory” and the “vindication
rationale”, even though each built expressly into what purports to be a purposive Grant test for
exclusion, lack objective criteria. At bottom they are expressions of values about what response
is appropriate or right, operating in a world where reasonable people can find massive room for
disagreement. The fortunes of exclusionary jurisprudence internationally have shown that the
politics of exclusion are contentious, and that these principles, by their nature, veritably invite
politics to be indulged. These principles, standing alone, do not guide outcomes so much as
they indulge disagreement. Meanwhile the proportionality standard that is used to moderate and
modulate exclusion is no better. It is an indispensable ideal, but “proportionality” is in fact a
vacuum of an idea allowing each person to apply their own measure. A purposive approach to s.
24(2) can therefore offer no systematic answers. It is incapable of accommodating the rule of law
with its central ideal that decisions should be govern by law and not the politics of the decision-
maker.
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None of this is a criticism of the Supreme Court of Canada. Its decisions are based not only on
principle and text but on policy as well, and the text of s. 24(2) and the idea of balancing competing
interests allows little more than the court has offered. Moreover, to its tremendous credit, the
Supreme Court of Canada was astute to this in R. v. Grant. 153  The truly important content in that
case is not the discussion of legal theory or even in the formulation of the exclusionary test. The
real and only direction in the case comes from the templates for reasoning that the court sets out,
telling judges and lawyers how the various factors work with different kinds of evidence. It is these
templates for reasoning that are valuable. These templates do not remove discretion entirely, but
if anything close to a “rule of law” is to be achieved in the application of s. 24(2)’s exclusionary
remedy, these templates have to guide the


decisions that are made. For example, the Grant court has decreed that:


• Courts are to inquire into (1) the seriousness of the Charter-infringing conduct, (2) the impact
of the breach on the Charter-protected interests of the accused, and (3) society’s interest in
the adjudication of the case on its merits (para. 71).
• In conducting the balancing of these factors courts are to be concerned with the long-term
interests of the administration of justice and are not to be deafened by short-term public
clamour (para. 84).
• The determinations are to be made by applying the principles to all of the circumstances
on a case-specific basis (para. 71).
• Seriousness of the breach:
(a) The more severe the state conduct, the more likely exclusion will occur (para. 72).
(b) A key factor is the state of mind of the officers:
• deliberate police conduct in violation of established Charter standards tends to support the
exclusion of evidence (para. 75);
• wilful and reckless disregard of Charter rights tends to support the exclusion of evidence
(para. 74);
• good faith will reduce the need for exclusion (para. 75);
• ignorance of Charter standards must not be rewarded or encouraged and negligence or wilful
blindness cannot be equated with good faith (para 75);
• inadvertent violations of the Charter may have a minimal effect on admissibility (para. 74);
• evidence of systemic or institutional abuse will aggravate the seriousness (Harrison 154  at
para. 25).
(c) Evidence that the Charter-infringing conduct was part of a pattern of abuse tends to support
exclusion (para. 75).
(d) Extenuating circumstances (such as emergencies) will mitigate against exclusion (para.
75).
• Impact on the Charter-protected interests of the accused:
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(a) Courts are to identify the interests protected by the relevant Charter right and assess the
degree to which the breach impacted on those rights (para. 77).
(b) More protracted breaches tend to agitate more strongly in favour of exclusion than fleeting
breaches (para. 76).
(c) More substantial breaches tend to agitate more strongly in favour of exclusion than more
technical breaches (para 76).
• Society’s interest in adjudication on the merits:
(a) The reliability of the evidence is an important factor — the more relevant and reliable
evidence is, the more likely admission is to be supported (para. 81).
• Where the breach undermines the reliability of the evidence (such as statements made
without access to the right to counsel) the more likely exclusion will occur (para. 81).
(b) The more important the evidence is to the prosecutions case, the more likely the evidence
will be admitted (para. 82).
(c) Seriousness of the offence will tend to be an equivocal factor (para. 84).
• For further guidance:
(a) statements
• Unconstitutionally obtained statements are presumptively inadmissible (para. 92).
• Substantive rather than technical breaches of
s. 10(b) are serious and militate in favour of excluding statements, whereas technically
defective informational or implementational breaches are not (para. 95).
• Statements taken in contravention of the Charter are of suspect reliability (para. 97).
• Spontaneous statements are more likely to be admitted (para. 96).
• In exceptional circumstances if it can confidently be said that the statement in question
would have been made notwithstanding the Charter breach, this will militate in support of
admission (para. 96).
(b) bodily evidence:
• It is wrong to equate bodily samples with statements for the purposes of determining
admission — the taking of a bodily sample does not trench on autonomy the way that taking
statements does (para. 105).
• The wide variety of bodily evidence can support different outcomes (para. 104).
• The more intrusive Charter violations are on expectations of privacy the more likely
exclusion will occur (para. 104).
• The more the Charter violation intrudes upon bodily integrity and human dignity the more
likely exclusion will occur (para. 104).
• the forcible taking of blood samples or dental impressions are intrusive, whereas
fingerprinting or iris-recognition technology are not (para. 109).
• The more reliable the bodily samples are, the greater the prospect of admission (para. 110).
(c) non-physical evidence:
• Privacy is the principle interest in determining the degree of intrusion (para. 113).
• There is a higher expectation of privacy in a
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dwelling house than a place of business or an automobile.
• If the mode of search compromises human dignity, such as a strip search, the prospects of
exclusion are greater.
(d) derivative evidence (physical evidence produced by statements):
• The seriousness of the breach and the degree of intrusion are determined in relation to the
breach that led to the derivative evidence (para. 125).
• The strength of the causal connection between the breach and the discovery of the evidence
is relevant — the more likely the evidence would have been obtained without the breach,
the more likely it will be admitted, bearing in mind that where it cannot be determined with
confidence that the evidence would have been discovered in any event, discoverability should
not have an impact on admissibility (para. 122).


These realities — that purposive reasoning cannot really guide s. 24(2) reasoning, and that only
careful adherence to the doctrinal proclamations in Grant can — call into question the wisdom of
the practice of appellate courts deferring to the discretion of trial judges in matters of exclusion.
Deference has long been the buzzword in most s. 24(2) cases, 155  affirming the right of trial judges
to make the call that they see fit. It is a world in which both “yes” and “no” are correct legal
responses and in which the fortunes of the litigators depend on who they appear before. Given the
open-textured nature of the balancing exercise inconsistency is to be expected, but the deference
concept that has been honoured under s. 24(2) has traditionally


applied not only to the ultimate balancing, but even to evaluations of how serious the breach
is. 156  Granting this kind of latitude in decision-making is deeply problematic on a politically
charged issue such as exclusion; even in the law of sentencing where discretion is creed, there are
sentencing ranges and firmer principles that are used to constrain ideological meandering. There
is little here other than the Grant court’s templates for reasoning and these templates should be
enforced by appellate courts.


Quite clearly, it is not the purposive interpretation that is going to permit s. 24(2) to operate as a
legal rule rather than a source of plenary power. It is to be hoped that when appellate courts attorn to
the Grant court’s call for deference it will recognize that the reference to “errors in principle” that
should be corrected on appeal 157  are the specific doctrinal directions that the Grant case furnishes
rather than the general and uninformative purposes the provision is said from time to time to serve.
To do otherwise is to empower judges to apply their own political perspectives on the utility and
wisdom of exclusion, leaving the fortunes of s. 24(2) applications to chance. To be sure, even
then determinations on exclusion will invariably require the exercise of judgment and will almost
always be difficult. When it comes to the kind of deference that should be accorded, however,
the ultimate question is relatively simple; do we want exclusionary decisions to be determined by
lottery or do we want them determined as best we can by law?
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48 Vancouver (City) v. Ward, supra, footnote 11, at para. 51.


49 The remedy is to be used as a “last resort” and confined to “the clearest of cases”. It is to be applied prospectively, “only where the
prejudice caused by the abuse in question will be manifested, perpetuated or aggravated though the conduct of the trial, or by its
outcome”. Even then, a balancing of competing interests will be required. As is the case with exclusion, the remedy is available to
maintain public confidence in the administration of justice, but a stay — which ends the prosecution — is appropriate only for “an
exceedingly serious abuse”: Canada (Minister of Citizenship and Immigration) v. Tobiass, [1997] 3 S.C.R. 391 at paras. 90-92, 118
C.C.C. (3d) 443, 10 C.R. (5th) 163, 151 D.L.R. (4th) 119, 74 A.C.W.S. (3d) 52, 1997 CLB 128.


50 See David M. Paciocco, “The Judicial Repeal of s.24(2) and the Development of the Canadian Exclusionary Rule” (1990), 32 C.L.Q.
326 at pp. 353-354 where the influence of proportionality on the s. 24(2) formula is discussed.


51 See R. v. Shaheed, supra, footnote 8, at para. 143, including its canvass of the law of Australia, Scotland and Trinidad and Tobago.


52 In Hudson v. Michigan, supra, footnote 10, at p. 591, Justice Scalia claimed that exclusion in the United States occurs only where
the deterrent effect of exclusion outweighs the substantial social costs of exclusion. This balancing works differently than in other
jurisdictions. It is done to set fixed rules about when exclusion operates rather than to make a contextual, case-by-case evaluation of
whether the interests of justice are better served by exclusion or admission.


53 Article 3 of the Constitution of Ireland promises that “as far as practicable . . . the law [will] vindicate the rights of its citizens”.
Even in Ireland, automatic exclusion occurs only where a conscious and deliberate constitutional violation causes discovery of the
evidence; unconstitutionally obtained evidence will be admitted if the constitutional breach was accidental or unintended: The People
(at the suit of the Attorney General) v. O’Brien, [1965] IR 142.


54 Vancouver (City) v. Ward, supra, footnote 11, at para. 34.


55 R. v. Nasogaluak, supra, footnote 45, at para. 64.


56 R. v. O’Connor, supra, footnote 26, at para. 73.


57 R. v. Pang (1994), 95 C.C.C. (3d) 60 at p. 64, [1994] 4 W.W.R. 442, 35 C.R. (4th) 371, 25 W.C.B. (2d) 474, 1994 CLB 5 (Alta. C.A.).


58 R. v. Grant, supra, footnote 28.


59 R. v. Grant, ibid., at para. 69.


60 Vancouver (City) v. Ward, supra, footnote 11, at para. 1.


61 R. v. Grant, supra, footnote 28, at para. 70.


62 There is nothing technically inappropriate with the fact that s. 24(2)’s purposes have shifted in this way. This may seem like an
awkward observation given that the Supreme Court of Canada has elsewhere insisted that when it comes to ordinary legislation,
purposes cannot shift: R. v. Big M. Drug Mart, [1985] 1 S.C.R. 295 at p. 334, 18 D.L.R. (4th) 321, 18 C.C.C. (3d) 385, 14 W.C.B. 157,
1985 CLB 321. The rule against shifting purposes was created, however, to ensure that courts do not alter the purpose of ordinary
legislation in order to save it from Charter challenge under s. 1 by substituting a pressing and substantial objective not contemplated
by the statute’s framers. When it comes to ordinary statutes the question is therefore the historical one of what the framers had in
mind when the statute was enacted. This is not a fitting approach for a constitutional document that is to operate as a living tree to
meet the needs of the community as those needs evolve. It would be imprudent to cement discreditable Charter precedents for all time
by preventing the Supreme Court of Canada from re-characterizing the purpose of a constitutional provision to improve its operation
or to meet contemporary needs. To do otherwise smacks of the kind of constitutional “originalism” that is offered as a strategy for
confining the reach of the American Bill of Rights.


63 R. v. Grant, supra, footnote 28, at para. 196.


64 R. v. Grant, ibid., at para. 70.


65 The same point can be made with lesser force about the causation requirement grounded in s. 24(2) — the “obtained in a manner”
requirement; if the purpose of the section was intended to vindicate Charter rights generally, why should causation matter? Causation
draws a link between the breach and damage, suggesting a corrective mission for s. 24(2). In spite of this all jurisdictions, whether
they embrace compensatory rationales or not, have causation requirements: R. v. Shaheed, supra, footnote 8. This universal practice
can arguably be defended using condonation theory. This is because the evils of condonation arise where a court admits the fruits of
illegal conduct and evidence that is not discovered as a result of the constitutional breach is not the fruit of that breach.


66 R. v. Shaheed, ibid., at p. 402, citing Casey, Constitutional Law in Ireland, 2nd ed. (1992).


67 R. v. Beaulieu, [2010] 1 S.C.R. 248 at para. 7, 251 C.C.C. (3d) 455, 72 C.R. (6th) 199, 86 W.C.B. (2d) 630, 316 D.L.R. (4th) 57,
2010 CLB 2705.
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68 R. v. Grant, supra, footnote 28.


69 See Don Stuart, Annotation to R. v. Grant (2006), 38 C.R. (6th) 58, 209 C.C.C. (3d) 250, 70 W.C.B. (2d) 390, 2006 CLB 214.


70 See R. v. Burlingham (1995), 38 C.R. (4th) 265, [1995] 2 S.C.R. 206, 97 C.C.C. (3d) 385, 27 W.C.B. (2d) 52, 124 D.L.R. (4th) 7, 1995
CLB 213. The subsequent decision in R. v. Stillman, [1997] 1 S.C.R. 607, 5 C.R. (5th) 1, 113 C.C.C. (3d) 321, 33 W.C.B. (2d) 490,
144 D.L.R. (4th) 193, 1997 CLB 281, is often treated as the highwater mark of the exclusionary rule. It was not. While it solidified
the “fair trial” theory by providing a clear “two-box” template of the law, it also embraced “discoverability” as a limit on exclusion.
Discoverability had been invoked as a factor in some earlier decisions, but it was Stillman that identified it as a formal limit on fair
trial exclusion. In effect, Stillman was in some measure a retrenchment.


71 See the comment in R. v. Grant, supra, footnote 28, at para. 106.


72 Colin Tapper, Cross & Tapper on Evidence, supra, footnote 2, at p. 543. Tapper cites D.P.P. v. Marshall, [1988] 3 All E.R. 683, and R.
v. Latif, [1995] 1 Cr. App. R. 270 (C.A.), as cases where the logical challenges were identified. This lack of logical progression was
no doubt largely responsible for the failure of s. 78 of the Police and Criminal Evidence Act exclusionary rule to operate effectively
in addressing investigative breaches. That rule is tied to fair trial theory alone. Courts, unable to draw a logical link between improper
investigation and the fairness of the trial largely ignore the provision.


73 The concept of a “fair hearing” in criminal cases never worked this way: see R. v. Lyons, [1987] S.C.J. No. 62 (QL), 37 C.C.C. (3d)
1, 61 C.R. (3d) 1, 44 D.L.R. (4th) 193, nor does the concept of a “fair trial” under s. 11(d). See R. v. Seaboyer, [1991] S.C.J. No. 62
(QL), 66 C.C.C. (3d) 321, 7 C.R. (4th) 117, 13 W.C.B. (2d) 624, 83 D.L.R. (4th) 193, 1991 CLB 129. See also the discussion of the
Harrer discretion (recognized in R. v. Harrer, supra, footnote 26, grounded under s. 11(d) and common law fair trial concepts) below.


74 R. v. Grant, supra, footnote 28, at paras. 65 and 106.


75 R. v. Grant, ibid., at para 3.


76 R. v. Harrison, [2009] 2 S.C.R. 494, 245 C.C.C. (3d) 86, 66 C.R. (6th) 105, 84 W.C.B. (2d) 242, 309 D.L.R. (4th) 87, 2009 CLB 9842.


77 R. v. Morelli, [2010] 1 S.C.R. 253, 252 C.C.C. (3d) 273, 72 C.R. (6th) 208, 86 W.C.B. (2d) 949, 316 D.L.R. (4th) 1, 2010 CLB 3548.


78 The law is complicated and described in the case of R. v. Henry (2005), 202 C.C.C. (3d) 449, [2005] 3 S.C.R. 609, 33 C.R. (6th) 215,
67 W.C.B. (2d) 809, 260 D.L.R. (4th) 411, 2005 CLB 93.


79 British Columbia Securities Commission v. Branch (1995), 38 C.R. (4th) 133, 97 C.C.C. (3d) 505, [1995] 2 S.C.R. 3, 27 W.C.B. (2d)
442, 123 D.L.R. (4th) 462, 54 A.C.W.S. (3d) 662, 1995 CLB 215.


80 R. v. White, [1999] 2 S.C.R. 417, 135 C.C.C. (3d) 257, 24 C.R. (5th) 201, 42 W.C.B. (2d) 391, 174 D.L.R. (4th) 111, 1999 CLB 240.


81 In R. v. White, ibid., the trial judge excluded a statutory compelled statement using s. 24(1). Justice Iacobucci held that the judge was
entitled to do so, but mooted the possibility that exclusion could take place outside of that provision.


82 R. v. Harrer, supra, footnote 26.


83 R. v. Harrer, ibid., at para. 21. In R. v. White, supra, footnote 80, Justice Iacobucci refers to exclusion under s. 11(d).


84 R. v. Harrer, ibid., at para. 43. The court referred to this as a common law discretion in R. v. Buhay (2003), 10 C.R. (6th) 205 at para.
40, [2003] 1 S.C.R. 631, 174 C.C.C. (3d) 97, 57 W.C.B. (2d) 206, 225 D.L.R. (4th) 624, 122 A.C.W.S. (3d) 863, 2003 CLB 223.


85 In R. v. Harrer, ibid., and R. v. Hape (2007), 220 C.C.C. (3d) 161, [2007] 2 S.C.R. 292, 47 C.R. (6th) 96, 73 W.C.B. (2d) 528, 280
D.L.R. (4th) 385, 2007 CLB 140 the court affirmed the possibility but in each case the applications came up short.


86 R. v. Milne (1996), 48 C.R. (4th) 182, 107 C.C.C. (3d) 118, 28 O.R. (3d) 577, 31 W.C.B. (2d) 38, 1996 CLB 197 (C.A.), leave to
appeal to S.C.C. refused [1996] 3 S.C.R. xiii, approved of in R. v. Orbanski [2005] 2 S.C.R. 3 at para. 58, 196 C.C.C. (3d) 481, 29
C.R. (6th) 205, 65 W.C.B. (2d) 615, 253 D.L.R. (4th) 385, 2005 CLB 273.


87 See R. v. Harrer, supra, footnote 26; R. v. Cook (1998), 128 C.C.C. (3d) 1 at p. 46, [1998] 2 S.C.R. 597, 19 C.R. (5th) 1, 39 W.C.B.
(2d) 373, 164 D.L.R. (4th) 1, 1998 CLB 131 and R. v. Brunczlik (1995), 103 C.C.C. (3d) 131, 29 W.C.B. (2d) 130, 1995 CLB 845
(Ont. Ct. (Gen. Div.)).


88 R. v. Hape, supra, footnote 85, at para. 111.


89 R. v. Harrer, supra, footnote 26, at para. 46, emphasis added.


90 This position is advanced in David M. Paciocco and Lee Stuesser, The Law of Evidence, 5th ed. (Toronto: Irwin Law, 2010), revised
c. 9, available online at http://www.irwinlaw.com/content/assets/content-commons/521/LE5rev_09.pdf.


91 R. v. Dixon, [1998] 1 S.C.R. 244, 122 C.C.C. (3d) 1, 13 C.R. (5th) 217, 37 W.C.B. (2d) 204, 1998 CLB 333 sub nom. R. v. McQuaid.
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92 R. v. Bjelland, [2009] S.C.J. No. 38, [2009] 2 S.C.R. 651, 246 C.C.C. (3d) 129, 84 W.C.B. (2d) 402, 309 D.L.R. (4th) 257, 2009
CLB 10834.


93 R. v. Xenos (1991), 70 C.C.C. (3d) 362, 43 Q.A.C. 212, [1991] J.Q. No. 2200 (QL), 15 W.C.B. (2d) 422, 1991 CLB 3 (Que. C.A.).


94 The outcome in this case is difficult to reconcile with the Supreme Court of Canada decision in R. v. Buric, [1997] 1 S.C.R. 535,
114 C.C.C. (3d) 95, 42 C.R.R. (2d) 187, 34 W.C.B. (2d) 111, 1997 CLB 238, but in R. v. O’Connor, supra, footnote 26, the year
before Buric was decided Justice L’Heureux-Dubé commended the decision in Xenos to opt for an exclusionary remedy instead of
a stay of proceedings.


95 R. v. Bjelland, supra, footnote 92.


96 R. v. Bjelland, ibid., at para. 46.


97 R. v. Bjelland, ibid., at paras. 24-27.


98 R. v. Bjelland, ibid., at para. 27.


99 A more constrained reading can be forced on R. v. Bjelland, ibid. First, the court did not use the “clearest of cases” standard in the
text of the decision. It spoke only of “exceptional cases” and “clear cases”. The “clearest of cases” reference is to be found in a
passage from R. v. O’Connor that was quoted in the Bjelland majority decision. While the majority did say that this O’Connor passage
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142 Some charges are stayed because the prosecution would amount to an unfair trial. I have previously argued, and Professor Roach
agrees, that where this is so, as opposed to under the condonation head, the seriousness of the offence militates in favour of a stay.
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