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MEMORANDUM OF ARGUMENT 
 

PART I – OVERVIEW AND FACTS 

Overview 

1. The applicants, James Beaver and Brian Lambert, assaulted and killed their roommate 

Sutton Bowers.  After realizing he was dead, the two mopped up Mr. Bowers’ blood and moved 

his body to the bottom of a flight of stairs.  They tried to escape responsibility for what they had 

done by leaving the residence, staying the night at a friend’s place, and then calling 911 in the 

morning when they returned and “found” the body. 

2. Officers who responded to the 911 call took the applicants into custody and transported 

them to the police station without properly arresting them.  This breached the Charter.  However, 

before interviewing them, homicide detectives realized the problem and ensured that the two 

were formally arrested and given their Charter rights.  After lengthy interviews, both applicants 

admitted their role in the homicide. 

3. At trial, the applicants contended that the Charter breaches rendered the confessions 

inadmissible.  In thorough, detailed reasons, the trial judge concluded otherwise.  He held that 

the confessions did not arise from the initial Charter breaches because the arrest at the police 

station constituted a “fresh start”, such that there was no nexus between the breaches and the 

eventual confessions.  He also held, in the alternative, that the Grant factors did not support 

exclusion.  The trial judge convicted the applicants, and the Court of Appeal upheld the 

convictions.  The applicants seek leave to appeal to this Court. 

4. Leave should not be granted.  The applicants have attempted to frame the rulings below 

as expanding the scope of the “fresh start” doctrine, but in fact the rulings faithfully applied 

settled law to particular facts.  The applicants’ real disagreement is with the trial judge’s factual 

assessment that the confessions were not connected to the breaches – but that assessment is 

subject to the deferential standard of review that this Court articulated in Mack.1  Overall, the 

                                                 
1 R v Mack, 2014 SCC 58 at para 39 



2 

 

 

“fresh start” in this case followed naturally from the findings of fact.   The proposed appeal has 

neither merit nor national importance. 

The Offence 

5. The night of the killing, the applicants argued with Mr. Bowers about rental issues.  A 

confrontation ensued, in which Mr. Bowers and Mr. Beaver stood close to one another in the 

small living room area of the townhouse.  It was unknown who was the initial aggressor, but the 

two began pushing one another, then wrestling.  The two fell to the floor more than once during 

the scuffle, which became increasingly violent.2 

6. Mr. Beaver started to hit Mr. Bowers in the face and head.  Mr. Lambert was not initially 

involved, but he engaged Mr. Bowers as well.  Mr. Lambert restrained Mr. Bowers by getting 

behind him and "bear hugging" him.  Mr. Beaver remained in front of Mr. Bowers, punching 

him.  At some point, force was applied to Mr. Bowers’ neck by Mr. Beaver, Mr. Lambert, or 

both.  As the struggle continued, Mr. Beaver and Mr. Bowers again fell to the ground.  The 

applicants continued to punch and grab Mr. Bowers by the neck.  Mr. Lambert kicked Mr. 

Bowers once or twice in the stomach.  They slammed Mr. Bowers' face onto the floor.  

Eventually, Mr. Bowers stopped moving.3 

7. The applicants realized that Mr. Bowers was not breathing.  They did not call for medical 

assistance or try to help him.  Instead, they moved his body to the bottom of the stairs. They 

cleaned up the blood in the living room and kitchen hallway.  After the clean-up, they left the 

townhouse and went to a pub nearby.  They decided to make arrangements to spend the night at a 

friend’s residence.  They did not return to the townhouse until the next morning.4 

8. Mr. Bowers died that night, either during the attack or shortly thereafter.  The cause of 

death was blunt force trauma to the neck, resulting in a fracture to the thyroid cartilage.  The 

fracture obstructed his breathing, which resulted in his death.5    

                                                 
2 R v Beaver, 2019 ABQB 235 at para 21 
3 R v Beaver, 2019 ABQB 235 at para 22 
4 R v Beaver, 2019 ABQB 235 at paras 23, 58 
5 R v Beaver, 2019 ABQB 235 at para 24 
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The Plan to Mislead the Authorities 

9. The trial judge found that the applicants’ purpose in moving the deceased’s body to the 

bottom of the stairs was to mislead authorities as to his manner of death.  He also found that they 

had an agreement about the false story they would tell the authorities.6   

10. The morning after Mr. Bowers’ death, Mr. Beaver and Mr. Lambert returned to the 

townhouse around 10:00 a.m.  Mr. Bowers’ body was still at the bottom of the stairs, where they 

had left it the previous evening.  In accordance with the plan, Mr. Lambert phoned 911 and told 

them that the deceased was lying unresponsive at the bottom of the stairs.  This phone call was 

made in the presence of Mr. Beaver.  Mr. Lambert told the operator that "Jim" thought it looked 

like the deceased fell down the stairs.7  In response to questions from the 911 operator, Mr. 

Lambert gave this version of events: 
Well I got home last night, now there's been altercations all week, so I told to find 
a place to stay at night time. So, I came home last night and he had people there, so 
I wasn't about to get into a confrontation. So, me and my other roommate, we left. 
We were all day yesterday at Thanksgiving. Ah, he was working. (sighing) Wow. 
And then, ah, yeah, it was about 9:00, 9:30, that, ah, I went home.8 

11. Mr. Lambert told the 911 operator that he did not know how Mr. Bowers got hurt, but it 

looked like he fell and hit his head.  Police were dispatched immediately. 

Lambert’s Arrest and Interview 

12. The police came and found Mr. Bowers dead. They asked Mr. Lambert what he knew and 

he repeated what he said to 911. 

13. At the scene, police detained Mr. Lambert under the “Medical Examiners Act” – but 

there is no such legislation in Alberta.  The sergeant who supervised this later testified that he 

meant the Alberta Fatality Inquiries Act, but that law also did not authorize detention.  In any 

case, the arresting officer gave Mr. Lambert his right to counsel and read him the police caution.  

                                                 
6 R v Beaver, 2019 ABQB 235 at para 59 
7 R v Beaver, 2019 ABQB 235 at para 3(17) 
8 Exhibit VD-1 – Hard-Copy Transcript of 911 Call [Tab B1] 
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Mr. Lambert said he wanted to speak with a lawyer, and was "not guilty of anything."  The 

officer drove Mr. Lambert to the police station, and allowed him to call a lawyer.9 

14. After Mr. Lambert’s first call to a lawyer, a homicide detective began to interview him.  

The detective realized that scene officers had not arrested Mr. Lambert, but only detained him 

under the “Medical Examiners Act.”  He raised the problem with the investigative team, and 

Detective Vermette, the lead investigator, directed him to arrest Mr. Lambert for murder.10   

15. After the formal arrest, Mr. Lambert consulted counsel a second time.  Then the police 

interviewed him.  He maintained his false story for several hours, but eventually admitted that he 

and Mr. Beaver attacked Mr. Bowers.  He said he was frustrated with Mr. Bowers because of a 

prior assault and various other issues.  He blamed most of the violence on Mr. Beaver, but 

admitted kicking Mr. Bowers and holding him down while Mr. Beaver punched him.11  

Beaver’s Arrest and Interview 

16. At the scene, police took Mr. Beaver into custody, also under the “Medical Examiners 

Act”.  An officer directed Mr. Beaver into the back seat of a police car, but did not handcuff him.  

She read him his Charter rights and police caution.  She told Mr. Beaver he was being detained 

for “whatever is going on in there”, referring to the townhouse where they found the body.12  Mr. 

Beaver said he did not want to call a lawyer.  The trial judge found that he understood what the 

Charter and caution meant.13 

17. Police drove Mr. Beaver to the police station.  There, in the parking lot, he was allowed 

to have a cigarette.  Once inside, police searched him and escorted him into a holding cell.  He 

was given another chance to call a lawyer, but again he declined.14  Prior to commencing an 

interview, police realized that Mr. Beaver had not yet been arrested for murder.  Detective 

Vermette directed the detective to arrest Mr. Beaver for murder.  She did so. 

                                                 
9 R v Beaver, 2019 ABQB 125 at paras 20, 22 
10 R v Beaver, 2019 ABQB 125 at paras 22, 34-35 
11 R v Beaver, 2019 ABQB 125 at paras 36, 108, 112 
12 R v Beaver, 2019 ABQB 125 at para 17 
13 R v Beaver, 2019 ABQB 125 at para 90 
14 R v Beaver, 2019 ABQB 125 at paras 23, 29 
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18. At the start of the interview, the detective explained the circumstances to Mr. Beaver in 

plain language.  She told him bluntly that “right now you’re under arrest for murder”.  She told 

him they were investigating a death.  She explained that the investigation was in its initial stages, 

and that police needed to find out what happened.  She read the standard right to counsel 

warning, explaining that Mr. Beaver could call any lawyer he wanted, or call a free legal advice 

service.  After some discussion, the detective expanded on the availability of legal counsel: 

But it’s important that you know that if you wanna call a lawyer you can. We have 
phones. I can get you on the phone. Um, if you don’t want to um, it’s totally up to 
you. But it’s my, my job is to inform you that you can, and we can provide you with 
that if, if you wanna do that.15 

19. Mr. Beaver said he did not want to call a lawyer.  The detective told him that if at any 

point in time he changed his mind, he could call.  She did not re-read the police caution, but the 

trial judge found that Mr. Beaver understood the previous caution already read to him.16  The 

judge also found that Mr. Beaver understood his right to counsel, but he chose not to call a 

lawyer because he wanted to profess his innocence.17 

20. As the interview progressed, Mr. Beaver maintained his exculpatory version of events for 

several hours.  Ultimately, after Mr. Lambert had admitted what happened, the detective brought 

in a video recording of his confession and played parts for Mr. Beaver.  When he first viewed 

Mr. Lambert’s video admissions, Mr. Beaver maintained that he did not remember a physical 

conflict with the deceased.  He continued to claim a poor memory for several hours; but finally, 

around 1:00 a.m., he began to make admissions.18  The trial judge found that it was the 

knowledge that Mr. Lambert had confessed that persuaded Mr. Beaver to do so as well.19 

Trial Ruling 

21. At trial, the only issue was the admissibility of the applicants’ confessions to police.  The 

trial judge admitted both confessions.  He found a number of Charter breaches relating to the 

                                                 
15 Exhibit VD-10 Transcript of Audio/Video Recorded Statement of Mr. Beaver 7/1-7 [Tab B2] 
16 R v Beaver, 2019 ABQB 125 at para 90 
17 R v Beaver, 2019 ABQB 125 at para 245 
18 R v Beaver, 2019 ABQB 125 at paras 31-33 
19 R v Beaver, 2019 ABQB 125 at para 96 
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initial detention.  But he found that the arrest at the police station constituted a “fresh start”.20  It 

followed that the eventual confessions were not “obtained in a manner” that breached the 

Charter.  The trial judge went on to conduct a Grant analysis, in case he was wrong on the “fresh 

start” issue.  He concluded that the Grant factors did not support exclusion of the confessions.21 

22. Neither of the applicants testified, either in the voir dire or the trial.  Both were convicted 

of manslaughter. 

Court of Appeal  

23. The applicants appealed their convictions.  They argued that the trial judge had erred in 

finding a “fresh start”.  They also argued that he erred in finding that there were reasonable and 

probable grounds for the arrest at the police station.  Mr. Beaver also argued that the judge erred 

in finding his confession to be voluntary.  

24. The Alberta Court of Appeal dismissed the appeals.  The panel noted that the strength of 

any connection between a piece of evidence and a Charter breach is a question of fact.22  It 

concluded the trial judge did not err in his finding that the eventual confessions were untainted 

by the earlier breaches.23  The panel observed that, unlike in cases like Plaha, the applicants did 

not commit themselves to a certain position as a result of a Charter breach.  Rather, the evidence 

supported the inference that Mr. Beaver and Mr. Lambert were determined to speak with police 

to tell their story.24  The “fresh start” arguments were therefore dismissed. 

25. Given this ruling, the Court declined to review the trial judge’s Grant analysis.25 

26. The Court also dismissed the other grounds of appeal.  It was satisfied that the primary 

investigator had reasonable and probable grounds for the arrests at the police station.26  And it 

                                                 
20 R v Beaver, 2019 ABQB 125 at para 215 
21 R v Beaver, 2019 ABQB 125 at paras 227-259  
22 R v Beaver, 2020 ABCA 203 at para 21, citing R v Mack, 2014 SCC 58 at para 39 
23 R v Beaver, 2020 ABCA 203 at para 23 
24 R v Beaver, 2020 ABCA 203 at para 25, citing R v Plaha, (2004), 188 CCC (3d) 289 
25 R v Beaver, 2020 ABCA 203 at para 27 
26 R v Beaver, 2020 ABCA 203 at para 9 
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was satisfied that the trial judge did not err in assessing the voluntariness of Mr. Beaver’s 

admissions.27 

 

                                                 
27 R v Beaver, 2020 ABCA 203 at paras 28-31 
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PART II – QUESTIONS IN ISSUE 

Question in Issue #1 (Beaver and Lambert) Under what circumstances can police 

attempts at a “fresh start” insulate evidence from admissibility consideration pursuant to s. 24(2) 

of the Charter.  

Respondent’s Position with regard to Question in Issue #1 (Beaver and Lambert) Where 

police realize a person’s Charter rights have been breached, they can attempt a “fresh start”.  

This involves separating prior breaches from further investigation.  If successful, then evidence 

obtained after the “fresh start” will not be “obtained in a manner” that breached the Charter. 

Question in Issue #2 (Lambert) What are the proper judicial considerations for scrutinizing an 

officer’s claim of reasonable and probable grounds for an arrest made while the detainee is 

unlawfully detained. 

Question in Issue #2 (Beaver) Should judicial scrutiny of reasonable and probably 

grounds be more stringent in circumstances where the arrest was unlawfully detained and police 

have no notes regarding the grounds for arrest or the information relied upon. 

Respondent’s Position with regard to Question in Issue #2 (Lambert and Beaver) The 

test for whether reasonable and probable grounds for an arrest existed at the time of arrest is (1) 

whether the arresting officer subjectively believed reasonable and probable grounds existed, and 

(2) whether those grounds are justifiable from an objective point of view.  The test remains the 

same regardless of the circumstances of detention. 

Question in Issue #3 (Beaver) What information must be imparted to a detainee to permit 

them to make a meaningful choice about whether or not to speak with police.  

Respondent’s Position with regard to Question in Issue #3 (Beaver)  For a detainee 

to make a meaningful choice about whether or not to speak with police, they must be informed of 

this right and know the extent of the jeopardy they face. 
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PART III – STATEMENT OF ARGUMENT 

Question One: “Fresh Start” 

General Principles: Fresh Starts and S. 24(2) of the Charter 

27. In determining whether evidence should be excluded under s. 24(2) of the Charter, a 

court must answer the two questions articulated by Justice Doherty in Plaha: (1) the “threshold 

requirement”, and (2) the “evaluative component”.  The threshold requirement asks whether the 

impugned evidence was “obtained in a manner” that infringed or denied a Charter right.  Where 

the threshold requirement is met, the court proceeds to the evaluative component, which asks 

whether the admission of the evidence would bring the administration of justice into disrepute.28 

28. A “fresh start” arises where the police identify a Charter breach and remedy it.  Evidence 

gathered after a “fresh start” is insulated from the effect of the earlier Charter breach.  For 

example, in Manchulenko police arrested a drunk driver and demanded that he provide breath 

samples.  His Charter rights were breached because he was not given a reasonable opportunity to 

call counsel before his first sample; but after the first sample, police allowed him to speak to 

counsel in private.  He then provided a second breath sample.  The Ontario Court of Appeal held 

that the first test result was properly excluded, but the trial judge had erred by failing to consider 

whether the consultation with counsel had the effect of severing the second breath test from the 

earlier breach.  A finding that the “fresh start” negated the nexus requirement would have meant 

that there was no basis to exclude the second sample under 24(2).29   

29. The courts have taken a generous and purposive approach to the threshold issue.  A strict 

causal relationship between the breach and impugned evidence is not required.30  The evidence 

will be tainted if the breach and the impugned statement can be said to be part of the same 

transaction or course of conduct.  The required connection between the breach and the 

subsequent statement may be “temporal, contextual, causal or a combination of the three”.  

However, a connection that is merely “remote” or “tenuous” will not suffice.31 

                                                 
28 R v Plaha, (2004) 188 CCC (3d) 289 
29 R v Manchulenko, 2013 ONCA 543 at paras 52-78 
30 R v Plaha, (2004) 188 CCC (3d) 289 at para 45; R v Wittwer, 2008 SCC 33 at para 21; R v 

Strachan, [1988] 2 SCR 980 at para 55. 
31 R v Wittwer, 2008 SCC 33 at para 21 
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Application of the Fresh Start Principle to this Case 

30. The applicants argue that the lower courts’ decisions in this case improperly expand the 

fresh start principle and broaden the circumstances in which the police can insulate evidence 

from Charter scrutiny.  These arguments are unfounded.  The courts below did not expand the 

fresh start principles.  Both the trial judge and Court of Appeal followed the settled law in 

assessing the connection between the Charter breaches and the eventual confessions.  The 

conclusion reached by both lower courts is logical, because there was “little evidence of any 

significance” obtained by police offers during the applicants’ detentions.32  This is significantly 

different from Wittwer, where the detainee’s confession resulted from police references to a 

prior, inadmissible statement, which undermined the attempted fresh start.33   

31. The trial judge in this case reviewed relevant authorities, and applied the correct legal 

test.  He concluded that the arrests of the applicants at the police station constituted a fresh start 

that “cured” the prior Charter breaches.  This decision was based on the fact that the applicants 

were informed they were being arrested for murder, they were both provided with a right to 

contact and instruct counsel (although Mr. Beaver did not assert this right), both applicants were 

aware of their right to remain silent, and they voluntarily chose to speak to officers when making 

their respective confessions.34 

32. In short, on the facts of this case there was no temporal, contextual, or causal connection 

between the unlawful detention and the confessions.  The applicants attempt to frame the Court 

of Appeal decision as holding that an initial unlawful detention will never be considered in 

determining the admissibility of a statement, so long as the police eventually comply with the 

Charter.35  But the Court of Appeal said no such thing.  It found that the trial judge conducted a 

purposive and contextual analysis, considered the proper factors, and came to a reasonable 

conclusion.36   

                                                 
32 R v Beaver, 2020 ABCA 203 at para 17  
33 R v Wittwer, 2008 SCC 33 at para 22 
34 R v Beaver, 2019 ABQB 125 at paras 206-207 
35 Application for Leave to Appeal for the Applicant, Brian John Lambert at para 55 
36 R v Beaver, 2020 ABCA 203 at para 22 
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33. The strength of any connection between a piece of evidence and a Charter breach is a 

question of fact.37  As such, it is entitled to considerable deference, and should only be interfered 

with where the trial judge has made an unreasonable finding or failed to consider the proper 

factors.38  The Court of Appeal concluded that there was no basis to interfere with the trial 

judge’s finding: he applied the relevant principles and arrived at a sensible conclusion based on 

the totality of circumstances. 

34. The applicants argue that the lower court decisions allow police to unlawfully detain a 

suspect in violation of individual Charter rights until sufficient information is obtained to form 

reasonable and probable grounds.  In other words, they claim that so long as reasonable and 

probable grounds are eventually established, police can achieve a fresh start and avoid 24(2) 

scrutiny.  This is a distortion of the lower court’s rulings, which simply hold that a s. 24(2) 

remedy is not available on the facts of this case.  This conclusion was not inevitable: it flowed 

from the trial judge’s case-specific factual inquiry.  If the judge had found there was no fresh 

start, then a Grant analysis would have followed to determine if the confessions were admissible.   

35. Despite finding that the applicants’ confessions were not tainted by earlier breaches in 

this case, the trial judge nevertheless undertook a s. 24(2) analysis in accordance with Grant.39  

He concluded that even if the confessions had been tainted, they would not have been excluded 

because: (1) the Charter breaches were not at the serious end of the scale, (2) the breaches had 

little effect on the applicants, and (3) admitting the evidence would not, in his view, bring the 

administration of justice into disrepute.40  The applicants do not assert any errors in this analysis.  

It follows that even if there was no fresh start, the confessions would not have been excluded.  

Application of the Fresh Start Principle to Sections 7, 8 and 9 of the Charter 

36. The applicants take issue with what they consider to be the “extension” of the fresh start 

principle to ss. 7, 8, and 9 Charter breaches.  They claim that a fresh start can only occur after a 

section 10 breach, and that finding a fresh start after a breach of s. 7, 8, or 9 is “unprecedented”.  

                                                 
37 R v Mack, 2014 SCC 58 at para 39 
38 R v Côté, 2011 SCC 46 at para 44; R v Grant, 2009 SCC 32 at para 86 
39 R v Grant, 2009 SCC 32 
40 R v Beaver, 2020 ABCA 203 at para 10; R v Beaver, 2019 ABQB 125 at paras 255-259  
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This argument, however, is contradicted by the plain wording of s. 24(2), which can only be 

applied to evidence that was “obtained in a manner” that breached a Charter right.  Finding a 

nexus between the breach and the impugned evidence is a condition precedent to the application 

of the section.  Nothing limits the “obtained in a manner” language to breaches of section 10. 

37. It is true that most “fresh start” cases involve section 10 breaches.  Generally speaking, it 

will be unusual for a “fresh start” to cure an unlawful detention, because in many cases, if not for 

the detention the detainee would not be talking to police at all.  But the facts of this case are 

unusual, because the applicants had formed a plan to tell their story to police as a way of 

attempting to escape suspicion.  They called 911 knowing that police would respond, and 

knowing that police would want to interview them.  They knew police would question them 

about Mr. Bowers death, and they had agreed on the false story they would tell.41  On these 

particular facts it makes sense to conclude, as the trial judge did, that the confessions did not 

have the requisite nexus to engage s. 24(2). 

National Importance 

38. Ultimately, the applicants have not shown a need for further direction on the law in this 

area.  The reasons by the lower courts in this case do not change the law, but merely apply the 

“fresh start” principles from a number of prior cases.  The trial judge properly identified the legal 

issues, and engaged in a case-specific factual inquiry to determine whether the confessions were 

tainted by the earlier Charter breaches.  The application of settled legal principles to the 

particular facts of this case does not raise any issue of national importance.  Leave should not be 

granted. 

Question Two: Reasonable and Probable Grounds 

39. The Criminal Code requires that an arresting officer have reasonable and probable 

grounds on which to base an arrest.  This requirement is two-fold: 

                                                 
41 R v Beaver, 2019 ABQB 125 at para 246; R v Beaver, 2019 ABQB 235 at para 59 
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[T]he Criminal Code requires that an arresting officer must subjectively have 
reasonable and probable grounds on which to base the arrest. Those grounds must, 
in addition, be justifiable from an objective point of view. That is to say, a 
reasonable person placed in the position of the officer must be able to conclude that 
there were indeed reasonable and probable grounds for the arrest. On the other 
hand, the police need not demonstrate anything more than reasonable and probable 
grounds. Specifically, they are not required to establish a prima facie case for 
conviction before making the arrest.42 

40. The test from Storrey has been followed for three decades.  The applicants seek leave to 

argue that in their particular situation – where a person is unlawfully detained, and then police 

realize the mistake and arrest the person already in custody – they should be subject to a 

modified Storrey test.  They assert that such cases call for a heightened degree of scrutiny of the 

officer’s grounds.  The argument is vague, in the sense that the applicants do not say exactly how 

the Storrey test should be modified, but they do argue that police notes should be a requirement. 

41. In this case, the judge applied the Storrey test, as he was required to do.  The applicants’ 

assertion that he should have applied a heightened version of the test is novel, and finds no 

support in Canadian jurisprudence.  Whether an officer objectively had reasonable and probable 

grounds to arrest is assessed through the eyes of the reasonable person with the experience and 

knowledge of the arresting officer.43  This means Detective Vermette’s grounds must be 

evaluated as they existed at the time of the arrest.  The trial judge recognized that Detective 

Vermette did not have the benefit of hindsight or a complete analysis, but rather was acting in a 

fluid situation.44  He testified in detail about his reasons for concluding that there were grounds 

for arrest, and the trial judge found his testimony persuasive.45  The absence of notes about the 

grounds was a matter for the trial judge to evaluate. 

42. Detective Vermette explained the basis for his grounds to arrest, which included: 

• the trauma Mr. Bowers had suffered gave the impression that his death was suspicious; 

• the state in which the deceased’s body was found and where it was located in the house; 

                                                 
42 R v Storrey, [1990] 1 SCR 241 at para 17 
43 R v Ha, 2018 ABCA 233 at para 28 
44 R v Beaver, 2019 ABQB 125 at para 232 
45 Excerpt from Appeal Record 52/34 -78/15 (Vermette’s evidence)  [Tab B3] 
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• information received from a police report that indicated Mr. Bowers had recently 

assaulted Mr. Lambert, suggesting animosity between them; 

• a dispatch report showing an event chronology from the time of the 911 call; 

• the knowledge that there had been a recent dispute between Mr. Bowers and his 

roommates; and 

• both applicants were present at the time of the 911 call.46 

43. In the circumstances, Detective Vermette had reasonable and probable grounds to justify 

the arrests.   

44. The applicants criticize the Court of Appeal’s comment that the decision to arrest was a 

“practical solution” to the problem their unlawful detentions posed.47  But it is not an error to 

review an exercise of police powers from a practical perspective.  This Court said as much in 

MacKenzie: 

Assessing whether a particular constellation of facts gives rise to a reasonable 
suspicion should not — indeed must not — devolve into a scientific or metaphys ica l 
exercise. Common sense, flexibility, and practical everyday experience are the 
bywords, and they are to be applied through the eyes of a reasonable person armed 
with the knowledge, training and experience of the investigating officer.48 

45. The Court of Appeal concluded that Detective Vermette “made a practical and common-

sense decision to arrest the appellants based on the information he had received by the time of 

the arrests”.49  When viewed in context, this statement simply speaks to the subjective 

component of Detective Vermette’s grounds for directing the arrests of the applicants. 

46. The applicants assert that a heightened degree of scrutiny of an officer’s grounds for 

arrest is necessary in cases of a “prolonged arbitrary detention”, to protect against abuses of 

power and ensure meaningful protection of the fundamental liberty interests.  The suggestion that 

a standard higher than reasonable and probable grounds ought to exist lacks merit.  The 

“reasonable and probable grounds” test strikes a careful balance between protection of individual 

liberties and police powers to investigate crime.  The test is entrenched in Canadian 

                                                 
46 R v Beaver, 2020 ABCA 203 at para 8; also see R v Beaver, 2019 ABQB 125 at paras 151-159  
47 Application for Leave to Appeal for the Applicant, Brian John Lambert at para 42 
48 R v MacKenzie, 2013 SCC 50 at para 73 (emphasis added) 
49 R v Beaver, 2020 ABCA 203 at para 29 
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jurisprudence, and well-known to lawyers and judges.  The test is contextual, requiring judges to 

consider all relevant circumstances.  In addition to requiring that a police officer must 

subjectively have an honest belief that reasonable and probable grounds exist, the test entails an 

objective component to protect individuals from erroneous subjective beliefs.  This Court has 

described the objective component of reasonable and probable grounds as “an additional 

safeguard against arbitrary arrest.”50  The applicants have not shown any reason why a 

heightened standard should apply in their circumstances.  

47. The courts below correctly stated and applied the legal test for reasonable and probable 

grounds.  After a careful analysis of the circumstances surrounding the applicants’ arrests, the 

trial judge concluded that the lead investigator both subjectively and objectively had reasonable 

and probable grounds to arrest them for murder.  The Court of Appeal agreed.  The applicants 

have not shown any error in these rulings, nor have they shown any reason why an enhanced test 

should apply.  The Storrey test ensures meaningful protection of fundamental liberty interests, 

regardless of the circumstances surrounding a prior detention.  The application of that test to the 

facts of this case is not an issue of national importance.  Leave should not be granted on this 

issue. 

Question Three: “Meaningful Choice” to Speak to Police 

48. In his leave application, Mr. Beaver argues that police should be required to give 

detainees enough information to make a “meaningful choice about whether or not to speak with 

police”.  It is perhaps revealing that the applicant does not say what that would have entailed in 

his case.  Police told Mr. Beaver he was under arrest for murder, and they invited him to call a 

lawyer.  Any further pronouncements about Mr. Beaver’s jeopardy would have risked venturing 

into the realm of legal advice. 

49. The applicant’s arguments mischaracterize the rulings below.  He asserts that “Both 

lower courts … conclude[ed] the absence of torture, coercion or deliberate bad behavior by 

police is sufficient to prove voluntariness.”51  Neither Court reached this conclusion.  The trial 

                                                 
50 R v Storrey, [1990] 1 SCR 241 at para 16 
51 Application for Leave to Appeal of the Applicant, James Beaver at para 16 
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judge applied the law set out in Oickle and Singh.52  He concluded that Mr. Beaver knew why 

police were interviewing him, and that he chose to make admissions after learning about the 

admissions that Mr. Lambert had already made. The Court of Appeal saw no reviewable error.53 

50. This Court has never required police to give legal advice to detainees, for obvious

reasons.  Mr. Beaver seeks leave to argue that “demonstrable, meaningful knowledge of one’s

legal jeopardy is critical to the state’s ability to prove a statement was voluntarily made”.  This

neglects the reality that in the first few hours of an investigation, there is often significant

uncertainty about what happened.  Police believed that the applicants had played a role in the

death, but they were not sure.  They did not know what role each had played.  They did not know

if the death was a murder or a manslaughter.  They did not know if the deceased had been killed

by Mr. Beaver, or Mr. Lambert, or both.  They did not know if anyone else was involved.  This

uncertainty underscores the problem with requiring police officers to spell out the degree of

jeopardy that a detainee faces when they themselves are still trying to figure it out.

51. A further problem with the applicant’s argument is that it does not arise on the facts of

the case.  The trial judge found as a fact that Mr. Beaver knew “exactly why” police were

interviewing him.54  In Evans, this Court explained that, in a 10(a) context, “it is the substance of

what the accused can reasonably be supposed to have understood, rather than the formalism of

the precise words used, which must govern.”55  In this case, Mr. Beaver knew that he had beaten

his roommate to death.  His legal jeopardy was immediately obvious to him.  That is why he and

Mr. Lambert conspired to conceal the homicide: because they knew that if police learned what

they did, they would face criminal charges.

52. The police officers did not yet know what happened, so they could not tell Mr. Beaver his

precise legal jeopardy.  All they could do was arrest him for murder, and give him a chance to

speak to a lawyer in private.  They did that.  This satisfied their obligations.

52 R v Oickle, 2000 SCC 38; R v Singh, 2007 SCC 48 
53 R v Beaver, 2020 ABCA 203 at paras 28-31 
54 R v Beaver, 2019 ABQB 125 at para 93
55 R v Evans, [1991] 1 SCR 869 at para 30 



17 

53. Mr. Beaver’s argument emphasizes that, although an officer read him the police caution

at the scene, the caution was not repeated to him when he was formally arrested.56  The

requirement of a “secondary caution” was considered by the Newfoundland and Labrador Court

of Appeal in Stinson.  In that case the detainee was arrested on a Friday evening, at which time

police read the standard caution.  On Saturday he appeared in court by teleconference.  On the

Sunday a police officer interviewed him, without reading a secondary caution.  The Court was

satisfied that in spite of the delay, Mr. Stinson had an adequate understanding of his jeopardy and

a secondary caution was not required.57  In the case at bar, an officer at the scene read the police

caution to Mr. Beaver at around 10:25 a.m., and he was formally arrested at 12:20 p.m. – less

than two hours later.58  The judge found that Mr. Beaver understood what the caution meant.59

There is no basis for appellate interference.

54. The trial judge applied the correct law, and considered all the relevant circumstances.  It

follows that his finding regarding voluntariness was essentially a factual one, and should only be

overturned if there is some palpable and overriding error that affected his assessment of the

facts.60  The applicant has not asserted any such error.  This issue, like the others, lacks both

merit and national importance.  Leave should not be granted.

Conclusion 

55. None of the proposed grounds of appeal merits leave.  While the applicants have

attempted to frame their grounds as broad questions of law, their real disagreements are with

case-specific findings made by the trial judge.  The Court of Appeal dismissed their arguments,

primarily because it declined to interfere with the trial judge’s findings of fact.  The proposed

grounds do not merit another layer of appellate review.  The applications for leave should be

dismissed.

56 Application for Leave to Appeal for the Applicant, James Beaver at paras 2, 3, 6, 8, 16 
57 R v Stinson, 2017 NLCA 60 at paras 58-60, 67-71 
58 R v Beaver, 2019 ABQB 125 at para 26 
59 R v Beaver, 2019 ABQB 125 at para 90 
60 R v Oickle, 2000 SCC 38 at para 71; R v Singh, 2007 SCC 48 at para 51 
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PART IV – SUBMISSIONS CONCERNING COSTS 

56. The respondent makes no submissions regarding costs.



19 

PART V – ORDER SOUGHT 

57. The applications to extend the time to file the applications for leave to appeal are not

opposed, and should be granted.  The applications for leave should be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Calgary, Alberta, this 28th day of January, 2021. 

ANDREW BARG 
COUNSEL FOR THE RESPONDENT 

AB/las 
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