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[1] In response to the Crown Respondent’s Memorandum of Argument filed on January 28, 

2021, the applicants, Brian Lambert and James Beaver, jointly offer the following submissions in 

reply.  

Standard of Review & Findings of Fact 
[2] Within its Memorandum, the Crown blurred the important distinction between findings of 

fact and conclusions reached by applying a particular legal test to facts as found. Contrary to the 

respondent’s suggestion, the latter raises a question of law reviewable for correctness. For 

example, whether words spoken by a police officer were sufficient to satisfy their obligations under 

ss. 7, 10(a) and 10(b) of the Charter is not a finding of fact but a question of law.1  

[3] Similarly, the “strength of any connection between a piece of evidence and a Charter 

breach”2 is owed deference as a finding of fact only if the legal analysis leading to the conclusion 

is untainted by error. In declining to find such a connection, if a trial judge errs in identifying or 

applying relevant legal principles, deference will be afforded only to their factual findings. In 

reviewing their ultimate conclusions, correctness applies.3  

Trial Judge’s “In the Alternative” 24(2) Analysis is Owed No Deference 
[4] The respondent’s suggestion that the admissibility of the applicants’ statements have not 

been put at issue because there is no assertion of error in the trial judge’s “in the alternative” 

analysis finds no support in the record below or in the relevant jurisprudence.4 

[5] Before both lower courts, the only issue in this matter was the admissibility of the 

applicants’ statements to the police. The trial judge found the threshold requirement to engage a s. 

24(2) Charter analysis was not established because acquiring grounds to arrest while the applicants 

were unlawfully detained and subsequent compliance with s. 10 of the Charter constituted a “fresh 

start”. Nonetheless, he offered a s. 24(2) analysis in the event those findings were “incorrect”.5  

[6] On appeal, the applicants challenged the correctness of the trial judge’s decision to admit 

their statements into evidence, including arguments aimed at the determination that s. 24(2) was 

 
1 See, for example: Crown Respondent Memorandum at p. 4, para 16); p. 5, para 19; p. 10, para 
31.  
2 Crown Respondent Memorandum, p. 11, para 33. 
3 See, for example: R v Goldhart, [1996] 2 SCR 463 at para 40; R v Grant, 2009 SCC 32 at para 
129. See also: R v Le, 2019 SCC 34 at paras 23-24. 
4 Crown Respondent Memorandum, p. 11, para 35. 
5 R v Beaver, 2019 ABQB 125 at paras 215-216. 
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not engaged as well as the “in the alternative” Grant analysis. It was the applicants’ position that 

this alternative analysis was erroneous and that it attracted no deference on appeal. However, 

finding no reversible error in the trial judge’s finding of a “fresh start,” the Alberta Court of Appeal 

refrained from reviewing his Grant analysis.6  

[7] The jurisprudence directs if an appellate court comes to a different determination regarding 

the circumstances and constitutionality of state action, no deference is owed to any “alternative” 

conclusion offered by the trial judge regarding exclusion under s. 24(2).7 Even where a s. 24(2) 

analysis is conducted on the basis of breaches found, the “considerable deference” afforded only 

goes so far: 

“Where a trial judge has considered the proper factors and has not made any 
unreasonable finding, his or her determination is owed considerable deference on 
appellate review”.  But where the relevant factors have been overlooked or 
disregarded, a fresh Grant analysis is both necessary and appropriate.8 [Citations 
omitted, all emphasis added] 

[8] Both applicants advanced this position at the Alberta Court of Appeal and rely on the same 

jurisprudence on this application. The applicants challenged the admissibility of the statements on 

appeal and in their application for leave to appeal. The applicants’ approach acknowledges that 

whether this Court considers exclusion under s. 24(2) depends upon the determination of Issues 

One and Two.  

[9] For example, the applicants seek leave to query “under what circumstances can an 

attempted ‘fresh start’ insulate evidence from admissibility consideration pursuant to s. 24(2) of 

the Charter.”9 Should leave be granted, the Court’s determination of that question will necessarily 

dictate whether a s. 24(2) Grant analysis is also required. If this Court concludes the lower courts 

erred in finding s. 24(2) of the Charter was not engaged, determining the evidence was obtained 

in a manner that infringed the Charter, it would go on to consider “whether the administration of 

 
6 R v Beaver, 2020 ABCA 203 at paras 26-27. 
7 R v Le, 2019 SCC 34 at para 138 (Reasons of Martin & Brown JJ, for the majority). See also, 
for example: R v Grant, 2009 SCC 32 at para 129-132; R v Paterson, 2017 SCC 15 at para 42; R 
v GTD, 2017 ABCA 274 at para 51 (Dissenting Reasons of Veldhuis JA, later upheld by a 
majority of this Court – see 2018 SCC 7 at para 3). 
8 R v Cole, 2012 SCC 53 at para 82 (Fish J, for the Majority), quoting from R v Côté, 2011 SCC 
46 at para 44. 
9 Issue 1 in the Memorandum of Law of the Applicant Lambert, beginning at p. 16, para 19 (as 

adopted by the Applicant Beaver in his Memorandum of Law at p. 1, para 1). 
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justice would be brought into disrepute by [its] admission”.10 In doing so, this Court would show 

deference to any findings of fact made by the trial judge not otherwise tainted by legal error, but 

would not be bound by the trial judge’s “in the alternative” Grant analysis.11 

[10] Similarly, if this Court grants leave on Issue Two and ultimately concludes that the 

applicants’ arrests were unlawful, this Court would continue to an independent Grant analysis of 

the admissibility of their statements. 

[11] The applicants assert the issues as stated put the admissibility of their statements before 

this Court. If the applicants succeeded on Issue One or Two, this would require consideration of s. 

24(2). If further particularization is required, the applicants seek leave specifically on the issue of 

whether the admission of their statements would bring the administration of justice into disrepute. 

Alternatively, the matter could be remitted back to the Alberta Court of Appeal to determine the 

s. 24(2) issue it left undecided. 

Determining the Lawfulness of an Arrest to “Cure” an Arbitrary Detention Require 
Greater Scrutiny, Not a Higher Standard 
[12] Contrary to the respondent’s suggestion, the applicants do not suggest that “a standard 

higher than reasonable and probable ground ought to exist” when an arrest flows from an arbitrary 

detention. The applicants similarly do not suggest that the test from Storrey be heightened or 

modified. Rather, it is argued that particular care and scrutiny in its application is warranted where 

an arrest is purported to “cure” an ongoing arbitrary detention.  

[13] The applicants argue a heightened degree of scrutiny of the officer’s grounds for arrest is 

necessary to protect against abuses of power inherent in circumstances where an arrest occurs 

while individuals have been under prolonged unlawful detention. This Court can offer guidance 

on the analytical considerations to apply to ensure meaningful protection of the fundamental liberty 

interests of all Canadians in such circumstances. 

[14] This Court has provided similar guidance in other contexts to ensure both the protection of 

individual rights and freedoms and the opportunity for effective judicial review of the exercise of 

police power in circumstances where there is no prior judicial authorization.12 

 
10 Le, supra note 7 at para 139, citing R v Taylor, 2014 SCC 50 at para 42. 
11 Le, supra note 7 at para 49. 
12 R. v. Fearon, 2014 SCC 77 at paras 4, 82 and 83, [2014] 3 S.C.R. 621 ; R. v. Vu, 2013 SCC 
60 at para 70, [2013] 3 S.C.R. 657; R. v. Golden, 2001 SCC 83 at para 101, [2001] 3 S.C.R.679 
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Proper Charter Analysis Must Focus on Knowledge and Conduct of Police Officers  
[15] Much of the Crown’s response takes aim at what a detainee ought to know about a situation, 

the contents of their utterances or what an arrestee might have hoped to gain from speaking with 

police. In making these suggestions, the respondent’s errors track those of the trial judge (as later 

endorsed by the Alberta Court of Appeal). They do not illustrate why leave should be refused but, 

rather, why leave must be granted. Left unaddressed, these rulings fuel precisely such arguments 

for the Crown, rendering the protections afforded upon arrest or detention effectively meaningless.  

[16] Canadian law is supposed to protect an individual’s right to make a meaningful and 

informed choice about whether to speak with police. It is designed to ensure access to legal advice 

promptly upon arrest or detention – precisely when it is most needed. For this reason, it imposes 

an additional obligation on police officers; where an individual advises they want to speak to 

counsel, they must hold off on any questioning until an opportunity to do so has been provided.  

[17] Contrary to the rulings of both courts below, and the contentions of the Crown in its 

Memorandum, it is not up to an individual in police custody to guess how high the stakes might 

be. It is not the prerogative of the police to downplay individual jeopardy, offering reassurance 

where the law unequivocally requires clear warning.  

[18] Further, while the “fresh start” concept began as a slippery slope applicable in relatively 

narrow circumstances, the Alberta Court of Appeal’s decision risks a full-scale avalanche. The 

Respondent’s Memorandum fails to temper any of these concerns; if anything, it amplifies them.  

National Significance of the Issues 

[19] The respondent asserts the issues raised lack national importance because the lower courts’ 

decisions do not “change” the law but amount merely to an application of existing legal principles 

to a particular set of facts. In doing so, the respondent fails to address the fundamental concern at 

the core of this case: the application of these principles is inconsistent with the purpose of the 

Charter and the values it is designed to protect. This Court’s jurisprudence consistently interprets 

the threshold question of whether the evidence was “obtained in a manner” in a broad and 

purposive manner. Any application of legal principles which results in restricting access to relief 

in a manner inconsistent with the broader purpose of the Charter, raises an issue of national 

importance. 

[20] The respondent suggests there is no national importance to the issue of the proper scrutiny 

of grounds for a warrantless arrest acquired during a prolonged unlawful detention. In doing so, 
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the respondent ignores the national interest in guarding against abuse of police power by ensuring 

meaningful review of the lawfulness of their actions. The factual matrix of this case demonstrates 

the need for guidance: the applicants were unlawfully taken into police custody under false 

authority and non-existent legislation, deprived of their ss. 7 and 10 Charter rights, transported to 

a police station, searched, placed into holding cells and then moved into secure interrogation 

rooms. Minutes after realizing the applicants were unlawfully detained, the primary detective 

directed their arrests. None of the officers involved took any notes about their conversations with 

each other, their stated grounds for arrest, or the information relied upon in forming those grounds. 

Despite all of this, the trial judge found the grounds for arrest objectively verifiable. 

[21] Granting leave to appeal the issues in this case is necessary to ensure meaningful protection 

of individual rights and freedoms within our free and democratic society, to provide clear guidance 

to those empowered to enforce the criminal law as to the scope and application of their powers, 

and to provide instruction to lower courts on how to exercise meaningful review of the warrantless 

exercise of those powers. 

Dated at Calgary, Alberta this 3rd day of February, 2021. 
 

 

Jennifer Ruttan 
Counsel for the Applicant 

Brian John Lambert 

 
 
 

 

Kelsey Sitar 
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