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PART I – OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. The effect of a sentence on an offender cannot be analyzed in the absence of the offending

conduct.  It is an error to speak of the intrinsic value of a sentence.  To do so ignores the judicially

entrenched concept of proportionality.

2. A sentence must reflect the circumstances of the offence as well as the circumstances of

the offender.

3. In the Appellant’s case, both the Sentencing Judge and the Court of Appeal provide

hyperbolic examples of theoretical parole ineligibility - 800 years, 1,000 years?  No hyperbolic

examples of the associated criminal conduct accompanied these numbers.

4. Applying the law in a judicial context involves the standard of correctness.  When asserting

a constitutional challenge, the onus is on the party alleging a breach to prove its case.  The

Intervener submits that the Court of Appeal failed to adhere to either of these requirements.

5. While criticizing the work of Parliament, the Court failed to properly apply its own

sentencing principles.  The Court improperly elevated the principle of rehabilitation to a

determining factor, and then mistakenly conflated the concept of rehabilitation with the practice

of re-integration.

6. In addition, the Court relied upon unsupportable supposition when declaring s. 745.51

grossly disproportionate and overbroad.

7. To compound the problem, rather than adhere to the spirit of the law, and read-in an

acceptable amendment, the Court refused, rendering the law inoperative.

8. The judiciary may only strike down legislation if there is no other option.  Once the will of

Parliament is determined, the judiciary is obligated to salvage legislation within constitutional

parameters.

9. Ironically, in this case, it was Parliament’s endorsement of judicial discretion that the Court

of Appeal ultimately rejected.
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10. The Intervener submits that the remedy initially chosen by the Sentencing Judge, quite

properly, respected the will of Parliament.  The remedy chosen by the Court of Appeal,

circumvented it.

Facts 

11. The Intervener adopts the facts as presented by the Appellant.

PART II – QUESTIONS IN ISSUE 

12. The Intervener will address the following issues:

a. Did the Quebec Court of Appeal err in finding s. 745.51 of the Criminal Code

contravened the Canadian Charter of Rights and Freedoms?

b. Did the Quebec Court of Appeal err by declaring s. 745.51 invalid?

PART III – ARGUMENT 

I. The Constitutionality of s. 745.51

13. Parliament abolished the death penalty for first-degree murder in Canada in 1976.  It was

decided then that this form of punishment was cruel and unusual; a form of punishment no longer

consistent with Canadian values.  In its place, offenders were sentenced to life imprisonment,

subject to parole eligibility after having served a minimum of 25 years in custody.  From inception,

multiple life sentences could only be served concurrently.

14. In 2011, Parliament enacted s. 745.51 of the Criminal Code, allowing sentencing judges

the discretion to impose consecutive life sentences upon multiple murderers.  Although not an

entirely new concept, by invoking s. 745.51, Parliament created another avenue for an offender to

spend the rest of their life in custody, without the possibility of parole.

15. Serving the remainder of one’s life in prison without the possibility of parole is not unique

to Canadian law.  Citing the decision of R. v. Granados-Arana, the Sentencing Judge stated,
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Such sentences of life-long imprisonment without parole are available, and 
imposed with some regularity, on adults guilty of even a single murder in the 
United States, without constitutional question under the Eighth Amendment 
prohibition against "cruel and unusual punishment." Similar "whole life" or 
"natural life" sentences are also permitted in the United Kingdom, Australia and 
New Zealand, and such sentences have been generally held to comply with the 
European Convention Article 3 prohibition against "torture or inhuman or 
degrading treatment or punishment." … Accordingly, to the extent that the 
application of s. 745.51 of the Criminal Code can be viewed as statutorily 
permitting what might be, in some cases and in practical terms, the imposition of a 
life sentence without parole on adults guilty of multiple murders, it is not contrary 
to s. 12 of the Charter.[549] (see R. v. Bissonnette, 2019 QCCS 354, at para. 922) 

 

16. Indeed, life imprisonment without parole was recently imposed, only weeks ago, in 

London, England.  Wayne Couzens, a police officer for the London Metropolitan Police, sexually 

assaulted and murdered Sarah Everard.  Mr. Couzens was given a life sentence without the 

possibility of parole, in part due to the severity of the offence committed, but also, due to breaching 

a position of trust, which undermined the confidence of the nation in its police force. (see 

www.bbc.com/news/uk-england-london-58747614) 

17. Almost at the same time as the Couzens sentencing took place in England, life 

imprisonment without parole was imposed on John T. Earnest in California.  Mr. Earnest entered 

a synagogue in Poway, California, opened fire killing one, and injuring three others. (see 

www.cnn.com/2021/09/30/us/poway-synagogue-shooter-sentencing/index.html ) 

18. Of note, both Mr. Couzens and Mr. Earnest were responsible for taking a single life.  The 

Appellant took 6 lives, and severely wounded 5 others.  The Appellant, in our case, opened fire 

indiscriminately on men, women and children. 

19. Life imprisonment was adopted in Canada to replace what was at the time considered the 

cruel and unusual punishment of the death penalty.  The Appellant now argues that to sentence an 

offender to a term of life in custody, without the possibility of parole, is also cruel and unusual.  In 

addition, life imprisonment without the possibility of parole, the Appellant argues, breaches the 

offender’s right to life, liberty and security, beyond that which is justifiable, even for a convicted 

mass murderer. 

20. Paraphrasing the Appellant’s submissions, the Sentencing Judge said: 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec745.51_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec12_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/qc/qccs/doc/2019/2019qccs354/2019qccs354.html?searchUrlHash=AAAAAQAbImJpc3Nvbm5ldHRlIiAibWFzcyBtdXJkZXIiAAAAAAE&resultIndex=2#_ftn549
http://www.bbc.com/news/uk-england-london-58747614
http://www.cnn.com/2021/09/30/us/poway-synagogue-shooter-sentencing/index.html
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[1056]  Alexandre Bissonnette argues that hope has always been acknowledged as 
a significant element of a punishment and that it transcends sentencing 
principles.  He asks the Court to uphold [TRANSLATION] “the principle that 
detainees must always have the hope that their incarceration will come to an end if 
they meet all the penological objectives of their prison sentence”. (see R. v. 
Bissonnette, 2019 QCCS 354, at para. 1056)   

21. The Sentencing Judge endorsed the idea that “hope for release” was a principle of

fundamental justice.  Although the Court of Appeal did not go that far, it concluded that a sentence

that ignores the offender’s prospects for rehabilitation, is unconstitutional.  The Court of Appeal

found the idea of a sentence that exceeded an offender’s lifespan “absurd” and “grossly

disproportionate”, regardless of the offence committed. (see R. v. Bissonnette, 2020 QCCA 1585,

at paras. 92-95)

22. The Appellant’s submissions introduced the concept of “hope for release” into this debate.

What is meant by the concept of “hope” is a philosophical question, not usually debated within a

criminal courtroom.  Nevertheless, when such an argument is presented in a courtroom, it must be

supported, and it must also be proven.

23. Aside from the fact that Canadian jurists have condoned sentences that have effectively

imposed life without the possibility of parole since life sentences were initially adopted (this will

be addressed below), the Intervener disputes the Appellant’s argument, and the Court of Appeal’s

corresponding declaration, on two unrelated bases:

a. The Court of Appeal based its declaration on unsupported, and at times, demonstrably

incorrect assumptions; and,

b. By elevating the offender’s state of “hope for release”, or hope for rehabilitation, to a

determining factor, the Court of Appeal incorrectly applied the principles of

sentencing, as well as misunderstood the concept of rehabilitation.

a. Unsupported Supposition

i. Life=Hope

24. The Appellant defines life imprisonment without parole as a meaningless sanction,

concomitant with revenge, or simply another form of the death penalty.  This was stated as a fact.

The Trial Judge adopted the Appellant’s position.  He wrote,
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(The Appellant) develops his thought as follows: 

Canadian society accepts incarceration as a punishment, from the 
viewpoint that there are penological objectives for the incarceration. 
Otherwise, it is meaningless, like corporal punishment or capital 
punishment. 

A prison sentence without any hope of parole is an expression of “an eye 
for an eye”, and has the goal of revenge. It would be the equivalent of a 
sentence of death by incarceration. 

Section 745.51 therefore violates s. 7 of the Charter.[678]  

(see R. v. Bissonnette, 2019 QCCS 354, at para. 1056) 

25. The Intervener submits that these sentiments include a leap beyond that which any jurist 

may take judicial notice.  Correctional facilities in Canada can not be equated with facilities where 

hope goes to die. 

26. Although primarily a punitive sanction, federal incarceration in Canada serves a restorative 

purpose. 

27. Inmates have leisure time, including the opportunity to exercise, read, to engage in hobbies 

or crafts.  (see Corrections and Conditional Release Regulations, s. 83, 96, Commissioner’s 

Directive #760) 

28. Inmates are provided with proper food, are free to fraternize with other inmates, take 

educational courses, or seek out employment opportunities, all within the correctional facility. (see 

Corrections and Conditional Release Regulations, s. 83, 98, 102 - 108) 

29. Inmates may correspond with almost anyone they wish inside or outside of the facility, 

subject to any court orders.  Inmates may get married, conduct business, have private family visits, 

or seek escorted absences for important events.  (see Corrections and Conditional Release 

Regulations, s. 88, 97, 112, 9) 

30. Inmates are free to have visitors of any kind, including children, friends, spouses, or 

relatives. (see Corrections and Conditional Release Regulations, s. 90) 

31. The Intervener submits that, despite the views of the Appellant, inmates can continue to 

live meaningful lives, while incarcerated. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec745.51_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec7_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/qc/qccs/doc/2019/2019qccs354/2019qccs354.html?searchUrlHash=AAAAAQAbImJpc3Nvbm5ldHRlIiAibWFzcyBtdXJkZXIiAAAAAAE&resultIndex=2#_ftn678
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32. Addressing this concept, and its application to s. 745.51, the Court of Appeal wrote, 

[109]   The provision is therefore excessive and its effect will be grossly 
disproportionate because it renders inapplicable certain fundamental components 
of Canadian criminal law, including the objectives of rehabilitation and 
proportionality. It is easy to conceive that a period of ineligibility of 50 years or 
more leaves no real room for the goal of rehabilitation, which is a vital value of our 
criminal justice system. (see R. v. Bissonnette, 2020 QCCA 1585, para. 109) 
 

33. The Court of Appeal’s conclusion that rehabilitation is ignored by an extensive custodial 

sentence is unsubstantiated.  Correctional facilities are, in part, rehabilitative in function.  

Counseling for alcohol and drug dependency is available within correctional facilities, as are other 

exclusively rehabilitative programs, such as faith-based programs or continuing education. (see 

Corrections and Conditional Release Regulations, s. 100, 102, 115) 

34. By sentencing an offender to custody in a federal facility, the concept of rehabilitation is 

not ignored.  By making this blanket statement, the Court of Appeal erred. 

 ii. Gross Disproportionality 

35. The Court of Appeal makes the assertion that any sentence exceeding an offender’s life 

expectancy is grossly disproportionate, and in fact, absurd.  The Court wrote, 

[92]      First, the disproportionality is exaggerated and manifest in any case where 
there is a possibility of imposing a parole ineligibility period that highly exceeds 
the life expectancy of any human being. 
 
[93]      For example, in the event of an order deferring parole eligibility for 100, 
125, 150 or even more years, given that a convicted offender cannot be less than 
18 years old, he would be at least 118, 143 or 168 years old, or even older, before 
being eligible for parole. This mere statement is an aberration. An order of this 
nature is absurd.  

   . . . . . 
 

[95]      Some would argue that, in any event, it would be tantamount to a sentence 
of imprisonment for life without the possibility of parole. This is not a valid 
argument. First, imprisonment for life without the possibility of parole does not 
exist in Canada. (see R. v. Bissonnette, 2020 QCCA 1585, at paras, 92-95) 

 

36. The Appellate Court adopted the reasoning of the Sentencing Judge who also felt such a 

provision “absurd”.  The Sentencing Judge wrote, 



7 
 
 

[638]  It should therefore be understood that it is important for the Court to show 
some restraint when determining the offender’s period of parole ineligibility. A 
period that exceeds his life expectancy, because of its absurdity, very much risks 
losing its attributes of denunciation and deterrence and calling the administration 
of justice into disrepute. 

    . . . . 

[982]   Canadians would consider “abhorrent and intolerable” any sentence 
denying the accused a reasonable prospect of release on parole in the last years of 
his life. The effect of such a sentence would be grossly disproportionate to what is 
appropriate in the circumstances.  (see R. v. Bissonnette, 2019 QCCS 354, at paras. 
638, 982) 

 

37. The Court of Appeal, and the Sentencing Judge before, make two points here that are 

unsupportable and inconsistent with the current state of the Canadian Criminal Justice System.   

38. First, using the Appellate Court’s life expectancy statistics, an offender who commits the 

offence of first-degree murder, who is of advanced age, will already be subject to a period of parole 

ineligibility that exceeds their life expectancy.  This has been the state of the law since life 

sentences were first imposed. 

39. Second, life imprisonment, effectively without the possibility of parole, does exist in 

Canada, as evidenced by the legislation under debate. 

40. Indeed, to say that life without the possibility of parole would be abhorrent to Canadians, 

overlooks the fact that it was a democratically elected Parliament, composed of Canadian citizens, 

that passed the law in the first place. 

41. The Court of Appeal acknowledged that this debate has run the opposing direction every 

time it has been undertaken in Canadian courtrooms: 

[101]   Until now, Canadian courts have rejected the argument that the loss of hope 
of release may constitute an inhuman and degrading treatment within the meaning 
of s. 12 of the Charter: see, for example, R. v. Husbands, [2015] O.J. No. 2673, 
paras. 11-16 (Ont. S.C.J.); R. v. Granados-Arana, 2017 ONSC 6785, paras. 52-
53; R. v. Garland, 2017 ABQB 198, paras. 35-36; R. v. Downey, 2019 ABQB 365, 
paras. 61-66. (see R. v. Bissonnette, 2020 QCCA 1585, at para. 101) 

 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec12_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc6785/2017onsc6785.html
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc6785/2017onsc6785.html#par52
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc6785/2017onsc6785.html#par52
https://www.canlii.org/en/ab/abqb/doc/2017/2017abqb198/2017abqb198.html
https://www.canlii.org/en/ab/abqb/doc/2017/2017abqb198/2017abqb198.html#par35
https://www.canlii.org/en/ab/abqb/doc/2019/2019abqb365/2019abqb365.html
https://www.canlii.org/en/ab/abqb/doc/2019/2019abqb365/2019abqb365.html#par61
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42. It is unsupportable then, the Intervener submits, to conclude that life imprisonment without 

the possibility of parole would be intolerable to the morals and values of Canadians.  The opposite 

view is more in line with the evidence available. 

 iii. Rehabilitation 

43. The Court of Appeal argued that it is unconstitutional to keep an offender incarcerated for 

an extended period following his rehabilitation.  The Court wrote, 

[107]   An inmate rehabilitated after 25 years and not eligible to apply for parole 
before a second 25-year period would, in all cases, be subject to cruel and unusual 
treatment. The excessive length of the unnecessarily prolonged incarceration would 
be grossly disproportionate. 
   . . . . . 
 
[110]   Moreover, when passing sentence a few months or a few years after the 
commission of the multiple murders, the judge is not in a position, barring 
speculation, to genuinely know the likelihood that the accused will be rehabilitated 
in 25 years. He is in an even worse position, if that is possible, when dealing with 
a period of 50 years. The appellant’s case is a good example. – This demonstrates 
the arbitrariness of the Court’s position. (see R. v. Bissonnette, 2020 QCCA 1585, 
at paras. 107, 110) 

 

44. There are a few problems with these comments.  

45. Offenders currently serve extended periods of incarceration following their rehabilitation.  

As evidenced by the second quotation in the above excerpt, judges are in no position to draw any 

definite conclusions on this matter at the time of sentence.  How an offender evolves over the 

course of serving their sentence is unknowable.  The offender may very well be rehabilitated in 

short order.  Yet, currently, life sentences, without parole for 25 years, are mandatory minimum 

sentences for first-degree murder. 

46. For the Court to accept that, under the current regime, an offender may serve, for example, 

24 further years in prison following their rehabilitation on a first-degree murder charge, as a 

constitutionally compliant sentence, yet 25 additional years, for an offender rehabilitated after 

having served an initial 25-year period of parole ineligibility, is not, defies logic. 

47. What the Court is missing here, is that there is more to fashioning a proportionate sentence 

than the rehabilitation of the offender.  There is more to fashioning a proportionate sentence than 
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any consideration of the offender at all.  When this is understood, the current state of the criminal 

law in Canada comes into focus.  The Intervener submits that the Court of Appeal, in arriving at 

its conclusion, has only examined half of the equation. 

48. In addition to this error, the Intervener submits that the Court of Appeal erred in its 

understanding of the concept of rehabilitation.  Rehabilitation is not inexorably tied to re-

integration.  This sentiment bears repeating. 

49. Correctional facilities can accommodate an offender’s rehabilitation unconnected to parole 

eligibility.  Neither the Appellant, the Sentencing Judge, nor the Court of Appeal have 

demonstrated otherwise.  The burden rests with the moving party to establish a Charter violation. 

50. Paradoxically, the Court of Appeal acknowledged that the possibility exists that an offender 

may, within the current regime, be completely rehabilitated before their sentence expires, such that 

further incarceration is unwarranted.  This concession makes the point that rehabilitation is not 

ignored even if the offender is sentenced to an indeterminate custodial sentence. 

51. Rehabilitation can be addressed in custody. 

52. However, even if an offender is completely rehabilitated, custody may be warranted to 

serve other sentencing principles.  The Criminal Code’s current mandatory minimum period of 

parole ineligibility for first-degree murder, confirms this fact. 

 iv. Overbroad 

53. A fourth unsupported argument made by the Court of Appeal appears within its s. 7 

analysis.  The Court found that the possibility of a sentencing judge imposing consecutive periods 

of parole eligibility on “any multiple murderer” and not merely the “worst” multiple murderer, 

makes s. 745.51 overbroad.  The Court wrote, 

[139]   The scope of s. 745.51 Cr.C. exceeds its objectives, because it applies to all 
multiple murderers, regardless of the specific circumstances of each case. Indeed, 
this possibility is contrary to what Mtre John Giokas, the representative of the 
Department of Justice, stated before the Standing Committee on Justice and Human 
Rights, namely, that the criteria provided for in the provision militate against the 
imposition of such orders “except in the most extreme cases”. (see R. v. Bissonnette, 
2020 QCCA 1585, at para. 139) 
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54. In a conflicting analysis, one of the arguments the Court of Appeal makes against s. 745.51 

includes a lack of discretion for sentencing judges to impose shorter periods of parole ineligibility 

than in blocks of 25 years, but then what discretion that is permitted by Parliament, to impose 

consecutive blocks or not, is used to strike down the provision in its entirety, as sentencing judges 

can not be trusted to exercise this discretion constitutionally.   

55. The Court of Appeal wrote, 

[142]   To the extent that the provision is enforceable, and to the extent that it is 
conceivable that such an order could be granted without proof that the offender 
represents a very high and incurable level of dangerousness, all multiple murderers 
are likely to face actual irreducible prison sentences, even if the order is not 
necessary to further protect the public. In this sense, there is no rational connection 
between some of the provision’s impacts and Parliament’s first objective. (see R. 
v. Bissonnette, 2020 QCCA 1585, at para. 142) 

 

56. The Intervener submits that the Court’s argument here is misplaced, and more in line with 

arguments surrounding mandatory minimum sentences.  Section 745.51, however, does not make 

it mandatory to impose consecutive sentences; only in cases where the sentencing judge deems it 

appropriate.  That sentencing judges possess discretion to impose a harsher sentence, is common. 

57. The logic endorsed by the Court of Appeal here is inconsistent with many other provisions 

of the Criminal Code.  For example, the argument relied upon by the Court of Appeal would render 

s. 348 of the Code overbroad, as it permits a maximum sentence of life in prison for the offence of 

breaking and entering a dwelling house.  Obviously, not every offender convicted of a break and 

enter receives a life sentence.   

58. For a first offender who broke into a dwelling house, to receive a life sentence could 

arguable be a grossly disproportionate sentence.  Yet s. 348 remains constitutionally sound. 

59. The debate surrounding sentencing judges’ discretion within s. 745.51 of the Code can not 

be confused with the debate surrounding a prosecutor’s discretion to proceed summarily to 

circumvent a mandatory minimum sentence. (see R. v. Nur, 2015 SCC 15, at paras. 85-98) 

60. That there are harsher sentences available within s. 348, reserved for more serious 

offenders, that have committed more serious offences, does not render the provision 



11 
 
 
unconstitutional, as the sentencing judge can impose a more lenient sentence - should circumstance 

dictate.  

61. The Court of Appeal’s assertion that the possibility exists for a sentencing judge to impose 

consecutive periods of parole ineligibility without sufficient merit, is not an acceptable “reasonable 

hypothetical”.  The Court provided no detail, nor any basis whatsoever, to support such a comment. 

(see Nur, supra, paras. 54-57) 

 v.  Misinterpreting Parliament’s Objective 

62. The Court of Appeal made the following comment regarding Parliament’s intent: 

[143]   There is also a lack of rational connection between Parliament’s wish to 
recognize “every life lost” and the concrete possibility that this wish will come true 
if the solution chosen is to stack 25-year ineligibility periods. The biological reality 
of human life expectancy means that Parliament’s wish could not be fulfilled in the 
vast majority of cases, such that the families of victims may be even more 
disappointed by the judicial decision not to impose consecutive periods. It appears 
that the provision does not really achieve the objective. (see R. v. Bissonnette, 2020 
QCCA 1585, at para. 143) 

 

63. The Intervener submits, with respect, that the Court of Appeal is, in part, missing the point 

of the legislation.  It is for the sentence imposed to reflect the life lost, not merely how the offender 

ultimately serves out the sentence.  How the offender ultimately serves out the sentence, is outside 

of the Court’s control in every case. 

64. Parliament’s intention, by introducing s. 745.51, was to balance the rights of victims with 

the rights of offenders.  A sentence that imposes consecutive time for a consecutive offence, will 

allow the victim of that offence, or at least the victim’s family, in the case of a murder conviction, 

to feel seen and heard, and not merely dismissed or forgotten.  This informs the victim, and society 

at large, that justice was done. 

65. The Court went on to say, 

[147]   Moreover, imposing a sentence of imprisonment for life without the 
possibility of parole for 50 or 75 years or even more on an offender who has a 
moderate or low risk of reoffending and presents a likelihood of being rehabilitated 
will only create an imbalance between offenders’ rights and victims’ rights. That 
being said, since s. 745.51 Cr.C. allows for such an outcome, it goes too far and 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec745.51_smooth
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interferes with a situation that bears no connection to its second objective. (see R. 
v. Bissonnette, 2020 QCCA 1585, at para. 147) 
 

66. This comment can only be a mistake.  How can it be said that an offender serving a 

sentence, ineligible for parole for 50 to 75 years, creates an imbalance that favours the victim, 

when the victim is dead? At the hands of the offender? 

67. The Intervener submits that the Court of Appeal failed to adequately address Parliament’s 

objective for s. 745.51, which included, empowering the victims of crime.  

vi. Aggravating Factors 

68. The Court of Appeal made the following comment regarding the number of victims to an 

offence of mass murder: 

[91]      .  .  .  . The provision can cover “a wide range of potential 
conduct”: Lloyd, supra, para. 27, citing Nur, supra, para. 82. Not only are the 
situations covered highly varied, but the number of victims may change 
considerably from one case to another and will not necessarily reflect the offender’s 
degree of moral responsibility or his chances of rehabilitation. In fact, the number 
of victims to be used as a basis for a judge to stack periods of ineligibility is a 
legislative choice that is difficult to reconcile with the sentencing criteria in place 
in Canada. (see R. v. Bissonnette, 2020 QCCA 1585, at par. 91) 
 

69. The Court of Appeal failed to appreciate that the number of casualties should always be 

reflected by the sentence imposed.  To phrase another way, to impose a truly proportionate 

sentence, a sentencing judge must account for the gravity of the offence.  (see R. v. Arcand, 2010 

ABCA 363, at para. 57; R. v. Ipeelee, 2012 SCC 13, at para. 37) 

70. The Criminal Code enshrines societal values by creating criminal offences, and 

corresponding punishments, based on how the conduct encroaches on those core societal values.  

Some of those values (particularly when seeking to promote a just and peaceful society) will be so 

central to our existence, that rehabilitation is far secondary to denunciation, let alone deterrence.  

Any evaluation of “victim”, in an exclusively biological sense, is myopic, because it is all of 

society and our social fabric that are affected by such acts. (see R. v. M.(C.A.), [1996] 1 SCR 500, 

at para. 81; R. v. Garland, 2017 ABQB 198 (CanLII), at para. 37) 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc13/2016scc13.html#par27
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html#par82
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71. The conduct of the Appellant in this case extended the range of victimization beyond the 

immediate casualties.  The Intervener submits that the Appellant’s actions impacted the core values 

of all Canadians - that of a just, peaceful and safe society.  (see s. 718 of the Criminal Code) 

vii. Balancing the Principles of Sentence 

72. Proportionality is the paramount sentencing principle.  To conceive a proportionate 

sentence, a jurist must weigh often competing concepts, such as deterrence, denunciation, 

retribution, rehabilitation, restraint and totality.  

73. The Intervener submits that the argument made by the Court of Appeal, declaring s. 745.51 

unconstitutional, is flawed in its logic and does not adhere to the accepted Principles of Sentencing 

that have been enshrined within the Canadian Criminal Justice System. 

74. The Court of Appeal followed the reasoning of the Sentencing Judge in this regard.  The 

Sentencing Judge initially wrote, 

[911]   A life sentence for multiple murders should not, for the same reasons, mean 
that it is impossible or virtually impossible for murderers to regain, at least for a 
certain time, a significant share of their human dignity by recovering their freedom, 
if they genuinely deserve it. Nothing should come ahead of redemption. (see R. v. 
Bissonnette, 2019 QCCS 354, at para. 911) 

75. The Court of Appeal confirmed that no period of parole ineligibility can extend beyond an 

offender’s lifetime, and no sentence can justify continued confinement when the offender has 

already been rehabilitated.  

76. This is quite obviously not the case.  Convicted murderers are not limited to people under 

the age of 30.  Should an offender in their mid to late 50s, or 60s, commit the offence of first-

degree murder, using the statistics endorsed by the Court of Appeal, this offender would not be 

eligible for parole until the age of 80 or more - beyond the statistical average lifespan of the average 

Canadian.  According to the Court of Appeal then, this offender’s parole eligibility must be 

reduced, below the current mandatory minimum of 25 years, for any sentence that imposes a period 

of parole ineligibility beyond the offender’s life expectancy is absurd. 

77. This is not the state of the law in Canada. 
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78. Alternatively, the Appellate Court argues that an offender should not be subject to 

continued confinement if they have been completely rehabilitated.  This statement includes current 

offenders serving life sentences, without the possibility of parole for 25 years, who may be 

considered a low risk to re-offend, even at the time of sentence. 

79. The Intervener submits that the reason these arguments miss the mark, is because 

rehabilitation is not the paramount principle of sentencing.  Even if an offender is a low risk to re-

offend, sometimes the Court must denounce the unlawful conduct, and send a message to the 

community at large, that the behaviour demonstrated by the offender is unacceptable. 

80. The Intervener submits that the Court of Appeal, and the Sentencing Judge before, erred 

by elevating the principle of rehabilitation, or “redemption”, to become the determining factor of 

the sentence imposed. 

81. The Intervener submits that the Appellant’s case is not unlike the R. v. Friesen, 2020 SCC 

9, decision decided by this Court.  Responding to Parliament’s direction to prioritize denunciation 

and deterrence, Chief Justice Wagner, in a joint decision with Justice Rowe, wrote, 

[105]  Parliament’s choice to prioritize denunciation and deterrence for sexual 
offences against children is a reasoned response to the wrongfulness of these 
offences and the serious harm they cause. The sentencing objective of denunciation 
embodies the communicative and educative role of law (R. v. Proulx, 2000 SCC 5, 
[2000] 1 S.C.R. 61, at para. 102). It reflects the fact that Canadian criminal law is 
a “system of values”. A sentence that expresses denunciation thus condemns the 
offender “for encroaching on our society’s basic code of values”; it “instills the 
basic set of communal values shared by all Canadians” (M. (C.A.), at para. 81). The 
protection of children is one of the most basic values of Canadian society (L. (J.-
J.), at p. 250; Rayo, at para. 104). As L’Heureux-Dubé J. reasoned in L.F.W., 
“sexual assault of a child is a crime that is abhorrent to Canadian society and 
society’s condemnation of those who commit such offences must be communicated 
in the clearest of terms” (para. 31, quoting L.F.W. (C.A.), at para. 117, per Cameron 
J.A.). (see R. v. Frieson, 2020 SCC 9, at para. 105) 

 
 Conclusion 
 
82. The Intervener submits that, for the reasons stated above, the Court of Appeal erred in 

finding that s. 745.51 of the Code infringed s. 7 and s. 12 of the Charter.   

 

 

https://www.canlii.org/en/ca/scc/doc/2000/2000scc5/2000scc5.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc5/2000scc5.html#par102
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii230/1996canlii230.html#par81
https://www.canlii.org/en/qc/qcca/doc/2018/2018qcca824/2018qcca824.html#par104
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II.  Constitutional Remedy 

 

83. The Intervener submits that the Court of Appeal erred by declaring s. 745.51 invalid.  

Legislation should only be rendered inoperative if the jurist has no other option.  In the Appellant’s 

case, the Court of Appeal mistakenly concluded that mandatory blocks of parole ineligibility were 

integral to Parliament’s objective, when in fact, the Intervener submits, it was judicial discretion.  

On this point, the Sentencing Judge, rather than the Court of Appeal, was correct. 

84. The Sentencing Judge correctly outlined the necessary criterion to be applied when 

reading-in to amend legislation.  He wrote, 

[184]  There are three essential conditions for reading in: 
A.   the legislative objective is obvious, or it is revealed through the 
evidence offered pursuant to the failed s. 1 argument, and severance 
or reading in would further that objective, or constitute a lesser 
interference with that objective than would striking down; 

B.   the choice of means used by the legislature to further that 
objective is not so unequivocal that severance/reading in would 
constitute an unacceptable intrusion into the legislative domain; and, 

C.   severance or reading in would not involve an intrusion into 
legislative budgetary decisions so substantial as to change the nature 
of the legislative scheme in question. (see R. v. Bissonnette, 2019 
QCCS 354, at para. 184) 

85. The objective of Parliament by enacting s. 745.51 was explained by Parliamentary 

Secretary to the Federal Minister of Justice, Mr. Daniel Petit.  He said, 

Many Canadians share my view that the current parole ineligibility period of 
25 years for murder set out in Canadian law symbolically devalues the lives of 
multiple victims. In this regard, the current state of the law lays itself open to the 
charge that multiple murderers in Canada receive a volume discount for their 
crimes. The measures proposed in the bill before us today will change this.[320] 

 

These measures will allow judges to ensure that, in appropriate cases, those 
who take more than one life—whether they commit first or second degree 
murder—will serve longer periods without eligibility for parole. 
                                                     … 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec1_smooth
https://www.canlii.org/en/qc/qccs/doc/2019/2019qccs354/2019qccs354.html?searchUrlHash=AAAAAQAoImJpc3Nvbm5ldHRlIiAiZ3Jvc3NseSBkaXNwcm9wb3J0aW9uYXRlIgAAAAAB&resultIndex=2#_ftn320
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As I mentioned earlier, Bill C-48 will accomplish this by authorizing judges to 
add separate 25-year periods of parole ineligibility to the sentence of a multiple 
murderer, one for each murder after the first. These extra periods of ineligibility 
for parole would be added to the parole ineligibility period imposed for the first 
murder, which, as I have already mentioned, ranges from 10 to 25 years. 

 

As a result, those who kill more than once could well serve their entire life 
sentence in prison without ever becoming eligible to apply for parole. Allowing 
judges to impose additional parole ineligibility periods would counter 
any perception that multiple murderers get a sentence discount under Canadian 
law and thus help to restore public confidence in the criminal justice system. 

… 

The measures in Bill C-48 will therefore not be mandatory. The government 
recognizes that the circumstances of every murder are different, and that a one-
size-fits-all approach could well produce injustice in individual cases. This is 
because of the fact that patterns of multiple murders are extremely varied. They 
range from cold-blooded serial killings and contract murders to unplanned killings 
in the heat of passion, parental killing of children, workplace killings of fellow 
workers, right through to killings by persons in delusional states caused by 
alcohol, drugs or mental illness. 

 

Many multiple murders, especially parental or workplace killings, are 
accompanied by extreme mental and emotional stress and often followed by a 
desperate attempt to commit suicide once the perpetrator has come to his or her 
senses. In short, the government clearly recognizes that the mental state of those 
who kill—even those who kill more than once—may vary widely and may carry 
differing degrees of moral culpability and be accompanied by varying degrees of 
remorse. 

 

By allowing judges to make the decision whether to impose additional periods of 
parole ineligibility, the proposed amendments reflect the fundamental principle 
of sentencing that a sentence must be proportionate to the gravity of the offence 
and the degree of responsibility of the offender. For let us not forget that judges 
who have presided over a trial and who have therefore heard all the evidence and 
been in a position to assess the character of the accused are in the best position 
to make such a decision.[322]  [Emphasis added.] (see R. v. Bissonnette, 2019 
QCCS 354, at para. 459) 

 

86. The clear intention of Parliament, by enacting s. 745.51, was to allow sentencing judges 

the discretion to proportionately sentence multiple murderers.  The law, as it was, did not allow 

https://www.canlii.org/en/qc/qccs/doc/2019/2019qccs354/2019qccs354.html?searchUrlHash=AAAAAQAoImJpc3Nvbm5ldHRlIiAiZ3Jvc3NseSBkaXNwcm9wb3J0aW9uYXRlIgAAAAAB&resultIndex=2#_ftn322
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sentencing judges the option to treat multiple murders any differently than one single murder.  This 

is what Parliament intended to rectify.   

87. Parliament, however, also understood that sentencing is not a one size fits all scenario.  The 

Parliamentary Secretary addressed the fact that offenders come before the court from all manner 

of backgrounds.  The Parliamentary Secretary further emphasized that imposing consecutive 

sentences, therefore, would not be mandatory, and that the ultimate sentence must be 

proportionate, above all.   

88. The Intervener submits that the Court of Appeal misinterpreted the objective of Parliament.  

In declaring s. 745.51 invalid, the Court wrote, 

[169]   Yet, in the present matter, the constitutional incompatibility identified by 
the judge does indeed go to the very heart of the provision. Admittedly, the law 
seeks to impose harsher sentences, so as to bolster the objectives of denunciation 
and retribution and, especially, thereby ensure the protection of society. However, 
the means chosen by Parliament—the fixed periods of 25 years—are so 
inextricably bound up with that objective that they form a part thereof to such an 
extent that they cannot be disregarded without unduly intruding on the legislative 
sphere. In reality, in the present case, the judge usurped the role of Parliament. (see 
R. v. Bissonnette, 2020 QCCA 1585, at para. 169) 

 
89. The Court of Appeal erred by confusing an intentional act, with the object or purpose of 

the legislation.  It is clear that Parliament intended to impose consecutive periods of parole 

ineligibility of 25-year increments; that is conceded.   

90. The Intervener submits that Parliament’s objective, however, when imposing s. 745.51, 

was the imposition of a truly proportionate sentence, not the number of custodial years that define 

the value of a human life.  Parliament felt victims in multiple murder cases were being ignored by 

the complete inability of the judiciary to even acknowledge their existence.  In addition, murderers 

who took multiple lives held a higher degree of moral culpability.  

91. When drafting s. 745.51, Parliament allowed sentencing judges the discretion to impose, 

or not, consecutive sentences.  As can be seen from the brief caption above, the Parliamentary 

Secretary emphasized this new discretion that Parliament was creating for sentencing judges, 6 

times. 
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92. The complete inability to account for the consequences of any crime precludes the 

imposition of a proportionate sentence.  Parliament recognized, however, that consecutive 

sentences, may not, in every case, be appropriate to address proportionality.  As a result, Parliament 

specifically allowed for judicial discretion to determine the outcome.  As the Parliamentary 

Secretary said, 

For let us not forget that judges who have presided over a trial and who have 
therefore heard all the evidence and been in a position to assess the character of the 
accused are in the best position to make such a decision. (see R. v. Bissonnette, 
2019 QCCS 354, at para. 459) 

 

93. The Intervener submits that when faced with a similar issue, this Court endorsed the 

approach taken by the Trial Judge.  In Vriend v. Alberta, Justice Iacobucci wrote, 

As to the effects on the thrust of the legislation, it is difficult to see any deleterious 
impact.  All persons covered under the current scope of the IRPA would continue 
to benefit from the protection provided by the Act in the same manner as they had 
before the reading in of sexual orientation.  Thus, I conclude that it is reasonable to 
assume that, if the Legislature had been faced with the choice of having no human 
rights statute or having one that offered protection on the ground of sexual 
orientation, the latter option would have been chosen.  As the inclusion of sexual 
orientation in the IRPA does not alter the legislation to any significant degree, it is 
reasonable to assume that the Legislature would have enacted it in any event. (see 
Vriend v. Alberta, [1998] 1 S.C.R. 493, at para. 161) 

 
94. Parliament’s intent in s. 745.51 was to authorize judicial discretion where there had 

previously been none permitted.  Faced with the decision to further that judicial discretion, as the 

Trial Judge did, to align the provision with Charter values, or, to revert to the previous state of the 

law, as the Court of Appeal chose, the Intervener submits that there is no doubt that Parliament 

would have endorsed the former approach. 

PART IV – REQUEST AS TO COSTS 

95. The Intervener does not seek costs and asks that no costs be awarded against it. 

  

https://www.canlii.org/en/ab/laws/stat/rsa-1980-c-i-2/latest/rsa-1980-c-i-2.html
https://www.canlii.org/en/ab/laws/stat/rsa-1980-c-i-2/latest/rsa-1980-c-i-2.html
https://www.canlii.org/en/ab/laws/stat/rsa-1980-c-i-2/latest/rsa-1980-c-i-2.html
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All of which is respectfully submitted, 

for: 

__________________________________ 
Glenn A. Hubbard 
Counsel for the Intervener,  
Attorney General of Nova Scotia 

Halifax, Nova Scotia 
November 12, 2021 
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