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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. The Applicant does not plainly set out the issues that rise to the level of public importance 

that would warrant the intervention of the Supreme Court of Canada.  She has not 

referenced inconsistencies with respect to the application of an aspect of family law across 

the country or to a novel issue that this Court has yet to address.  Her issues appear to be 

with how the Court of Appeal for Saskatchewan exercised its authority to intervene in this 

specific case based on the applicable standard of review.  She also takes issue with Court 

of Appeal’s decision to eliminate the spousal support review provided for by the trial judge, 

but again does not suggest how this decision in inconsistent with the ratio in Leskun v 

Leskun1 or that the ratio in Leskun is being disparately applied across Canada.  Her 

grievances are specific to the case at hand and her assertion that the Court of Appeal for 

Saskatchewan erred in making the determinations it did.  Even if the Court of Appeal for 

Saskatchewan did err, which we submit it did not, the Supreme Court of Canada is not a 

court of error.  There must be an issue which goes beyond the interests of the parties to the 

country as a whole.2  It is submitted that this matter raises no such issue. 

2. With respect to the application of the standard of review by the Court of Appeal to the 

decision of the trial judge, the Court of Appeal for Saskatchewan outlined and applied the 

appropriate standards.  For the intervention on spousal support, the Court of Appeal relied 

on the standard of review outlined in Hickey v Hickey,3 which states that: 

[11]      Our Court has often emphasized the rule that appeal courts should 
not overturn support orders unless the reasons disclose an error in principle, 
a significant misapprehension of the evidence, or unless the award is clearly 
wrong. … 

                                                   
1 2006 SCC 25, [2006] 1 SCR 920 [Leskun]. 
2 Chief Justice Dickson, Address to the Canadian Bar Association, 1983. 
3 1999 CanLII 691 (SCC), [1999] 2 SCR 518 [Hickey]. 
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[12]      There are strong reasons for the significant deference that must be 
given to trial judges in relation to support orders. This standard of appellate 
review recognizes that the discretion involved in making a support order is 
best exercised by the judge who has heard the parties directly. It avoids 
giving parties an incentive to appeal judgments and incur added expenses 
in the hope that the appeal court will have a different appreciation of the 
relevant factors and evidence. This approach promotes finality in family law 
litigation and recognizes the importance of the appreciation of the facts by 
the trial judge. Though an appeal court must intervene when there is a 
material error, a serious misapprehension of the evidence, or an error 
in law, it is not entitled to overturn a support order simply because it would 
have made a different decision or balanced the factors differently.4 

[Emphasis added]. 

3. With respect to its decision to overturn the trial judge’s determination on parenting, the 

Court of Appeal outlined and followed the standard of review in Van de Perre v Edwards,5 

namely: 

[15]      As indicated in both Gordon and Hickey, the approach to appellate 
review requires an indication of a material error. If there is an indication 
that the trial judge did not consider relevant factors or evidence, this 
might indicate that he did not properly weigh all of the factors. In such 
a case, an appellate court may review the evidence proffered at trial to 
determine if the trial judge ignored or misdirected himself with respect 
to relevant evidence. This being said, I repeat that omissions in the reasons 
will not necessarily mean that the appellate court has jurisdiction to review 
the evidence heard at trial. As stated in Van Mol (Guardian ad Litem of) v. 
Ashmore (1999), 1999 BCCA 6 (CanLII), 168 D.L.R. (4th) 637 (B.C.C.A.), 
leave to appeal refused [2000] 1 S.C.R. vi, an omission is only a material 
error if it gives rise to the reasoned belief that the trial judge must have 
forgotten, ignored or misconceived the evidence in a way that affected his 
conclusion. Without this reasoned belief, the appellate court cannot 
reconsider the evidence.6 

[Emphasis added]. 

4. There is no suggestion that these are not the appropriate standards of review in such matters 

or that these standards of review are being implemented differently across the country.  A 

                                                   
4 Ibid. 
5 2001 SCC 60, [2001] 2 SCR 1014 [Van de Perre]. 
6 Ibid. 
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review of the most recent decisions from the provincial appellate courts demonstrates the 

ubiquitous application of these standards to support and parenting matters.7  

5. The same is true with respect to the application of the ratio in Leskun, that spousal support 

reviews are only appropriate “when there is a genuine and material uncertainty at the time 

of trial that will be resolved in the near future”.8  This principle has been accepted and 

implemented by the various appellate courts since its release in 2006.9 

6. With respect to the underlying matter, namely the relocation of the Applicant and the 

children of marriage, the Applicant raises no issues regarding the factors outlined in 

Gordon v Goertz,10 the application of those factors by appellate courts or that an updated 

statement of the law is required in this area.  With respect to the latter, it may be that a 

review of the Gordon factors or the law regarding mobility is something that does warrant 

this Court’s attention.  However, with the significant amendments to the Divorce Act which 

came into force on March 1, 2021, any review or correction of the previous law regarding 

mobility applications would be of limited effect.  It would be the public interest to review 

and comment on the interpretation and application of the new relocation provisions of the 

Divorce Act once the same have been enacted and applied. 

7. The law with respect to appellate standards of review in support and parenting matters, as 

well as the law with respect to the appropriateness of reviews in spousal support matters 

are well settled.  The law with respect to a parent’s right to move with a child is an ever-

changing landscape which could benefit from a review and restatement by this Court.  

However, due to the recent and significant legislative changes to this area of the law, a re-

examination of the law existing at the time this matter was originally heard would have 

limited long-term impact on the public interest. 

  

                                                   
7 Infra, notes 20, 21, 23, 30 and 31. 
8 Alansari v Kreke, 2020 SKCA 122, at para 44 [SKCA decision]. 
9 Infra, notes 34, 37, 38, and 39. 
10 1996 CanLII 191 (SCC), [1996] 2 SCR 27 [Gordon]. 
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B. Statement of Facts 

8. The facts of this matter are briefly summarized at paragraphs 7-12 of the judgment of the 

Court of Appeal for Saskatchewan in the case at bar.11 

9. On the issue of parenting, the judgment of the Court of Appeal is captured in the following 

paragraphs: 

[15] We have reviewed the Trial Decision and the evidence proffered at 
trial with a view to determining whether the trial judge ignored or 
misdirected herself with respect to relevant evidence. In the result, we 
conclude that the trial judge misapprehended the evidence in a way that 
affected her conclusion that it was in the best interests of AB to relocate to 
Saskatoon. We also conclude that the trial judge failed to consider or 
overlooked factors relevant to that determination under Gordon v 
Goertz, 1996 CanLII 191 (SCC), [1996] 2 SCR 27. 

… 

[37]   … we respectfully conclude that the trial judge erred in principle in 
her approach to the issue of mobility by overlooking factors and evidence 
plainly relevant to the determination of what would be in AB’s best interest. 
In the result, we must allow the appeal and set aside the order granting the 
mobility application and the orders granting joint custody and joint 
decision-making, and granting Ms. Kreke primary residence and parenting 
of AB. It follows that the custody and access regime set out in the Trial 
Decision in the circumstances of AB’s relocation to Saskatoon must also be 
set aside. As well, the child maintenance order that is predicated on 
relocation must also be set aside. We address the relief granted at the end of 
these reasons. 

… 

[50] As there must be a reconsideration of the mobility application and the 
attendant issues of custody, access, primary parenting, primary residence 
and parenting in general, we remit the matter to the Court of Queen’s Bench 
for a new trial. However, we would not disturb the current status quo by 
ordering AB’s return to Lloydminster pending that new trial. We express 
our consternation that a new trial is the only remedy we see as being 
available in the circumstances, given that the relocation of AB from 
Lloydminster to Saskatoon occurred 15 months ago and we have no fresh 

                                                   
11 Supra, note 8. 
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evidence as to current AB’s circumstances. To be clear, AB shall remain in 
his mother’s primary care in Saskatoon pending the new trial.12 

10. With respect to its decision to overturn the spousal support determinations of the trial judge, 

the Court of Appeal’s judgment is outlined as follows: 

[40] The circumstance described by the trial judge are not supported by the 
evidence. Chiefly, the trial judge’s finding that Ms. Kreke was, at the time 
of separation, a “stay-at-home mother and homemaker” who was returning 
to the workplace after marriage dissolution is a material misapprehension 
of the evidence (or a palpable and overriding error) that undermines the 
exercise of her discretion to impute $45,000 in earnings to Ms. Kreke. 

… 

[44] The trial judge also concluded that support should continue until 
December 31, 2020, and then be reviewed, where the onus would be on Ms. 
Kreke to establish a continuing need for support (at para 28). However, a 
review order is only appropriate when there is a genuine and material 
uncertainty at the time of trial that will be resolved in the near future (Leskun 
v Leskun, 2006 SCC 25 at paras 36-38; Kassian v Kassian, 2019 SKCA 
101 at paras 120-129). In our assessment, the evidence firmly establishes 
that Ms. Kreke could and should be self-sufficient by December 31, 2020. 
As noted, the trial judge erred by finding that Ms. Kreke was just re-entering 
the workforce after the dissolution of the marriage. In our assessment, there 
was no uncertainty as to Ms. Kreke’s health, ability to work or likelihood 
of attaining self-sufficiency. We therefore find the trial judge’s 
misapprehension of the evidence led her to err in principle when ordering a 
review of spousal support and we would set aside that order.13 

PART II – STATEMENT OF QUESTIONS IN ISSUE 

11. The Applicant lists four issues: 

(a) Did the Court of Appeal err in law in finding that the omissions in the reasons of 

the Learned Trial Judge with respect to custody/mobility, were such as to provide 

the Court with jurisdiction to review the decision (and ultimately set the matter for 

a new trial)? 

                                                   
12 Ibid. 
13 Ibid. 
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(b) Did the Court of Appeal err in reviewing the evidence and drawing conclusions, 

which prejudiced the Applicant’s right to a fair and impartial new trial, when the 

Court had already held that the matter must return for a new trial? 

(c) Did the Court of Appeal err in fact in holding that the Applicant was not a stay-at-

home mother and wife when the parties separated?  Did the Court of Appeal err in 

fact in holding that the Applicant mother left a job voluntarily and had other 

opportunities available to her such that she did not need to return to Saskatoon to 

work and therefore that desire was not relevant to the best interests of the child? 

(d) Did the Court of Appeal err in law in imputing an income to the Applicant on 

conflicting evidence, and contrary to the Learned Trial Judge’s assessment?  Did 

the Court further err in law in overruling the Learned Trial Judge’s order of a 

review, and instead holding that the Applicant should have reached self-sufficiency 

some two and a half years post-separation? 

12. All of these issues relate to errors she submits the Court of Appeal for Saskatchewan made 

in rendering its judgment in this matter.  None of the issues outlined by the Applicant 

address how the public interest is not currently being served by the jurisprudence in these 

areas or why the intervention of this Court is warranted. 

13. The Respondent submits that the issues raised by the Applicant fall into the following 

overall questions: 

(a) When is it appropriate for a Court of Appeal to intervene in a parenting 

determination made following a trial of the issue? 

(b) When is it appropriate for a Court of Appeal to intervene in a spousal support 

determination made following a trial of the issue? 

(c) When is it appropriate to order a spousal support award be reviewed? 

14. The Respondent’s position is that all three of these questions are well settled by the leading 

decisions of this Court, decisions which are being consistently applied by the various 
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appellate courts.  As such, there is no legal or policy reason to re-visit these questions and 

no issue of public importance or novel legal matter to warrant the attention of this Court.   

PART III – STATEMENT OF ARGUMENT 

15. The Applicant’s overarching submission appears to be that the SKCA erred in reviewing 

the evidence proffered at trial and then, based on that review, overturning the decision of 

the trial judge as it relates to parenting and spousal support. Based on those errors, the 

Applicant believes this Court should intervene and restore the decision of the trial judge. 

16. The Respondent submits that this position is entirely without merit. 

A. When is it appropriate for a Court of Appeal to intervene in a parenting determination 

made following a trial of the issue? 

17. Pursuant to Van de Perre, if the Court of Appeal has a reasoned belief that the trial judge 

forgot, ignored or misconceived the evidence in a way that affected the ultimate conclusion, 

then the Court of Appeal may review the evidence before the trial judge to determine if 

that was the case.14  This is further supported by this Court’s decision in Gordon wherein 

McLachlin J. stated that “[I]t seems clear that the trial judge failed to give sufficient weight 

to all relevant considerations … and it is therefore appropriate for this Court to review the 

decision and, should it find the conclusion unsupported on the evidence, vary the order 

accordingly.”15   

18. With respect to the issue of parenting that is exactly what the SKCA did in the instant case.  

The reasoning of the trial judge was extremely limited with respect to the application of 

the Gordon factors which led to the SKCA’s reasoned belief that the trial judge had 

forgotten, ignored or misconceived the evidence before her. 

19. The SKCA, at paragraphs 26 to 29, reviewed the findings outlined by the trial judge in her 

decision to allow the mother to relocate with the child from Lloydminster to Saskatoon.  

                                                   
14 Supra, note 5 at para 15. 
15 Supra, note 10 at para 52. 



8 
 

Upon review of the trial decision, the Court outlined that “there was virtually no 

consideration of how relocation to Saskatoon might benefit AB or how it might be 

detrimental.  Those questions are at the heart of the child-centric enquiry mandated by 

Gordon v Goertz factors and the evidence that bears upon them was not identified or 

considered in the Trial Decision”.16  Having found the trial decision lacking with respect 

to this key issue, the SKCA proceeded, as provided for in Van de Perre and Gordon, to 

review the underlying evidence presented at trial to determine if the ultimate conclusion of 

the trial judge was supported by the evidence. 

20. Upon a review of that evidence, the SKCA concluded that “the trial judge misapprehended 

the evidence in a way that affected her conclusion that it was in the best interests of AB to 

relocate to Saskatoon”.17  The SKCA also concluded that “the trial judge failed to consider 

or overlooked factors relevant to that determination under Gordon v Goertz”.18  Due to the 

passage of time since the trial decision was rendered and the lack of updated information 

regarding the child’s current circumstances, the only resolution the SKCA felt it had 

available to it was to send the matter back to trial.  

21. It is true that a trial judge does not have to detail all of the reasons underpinning their 

decision, or that any omission in a trial judge’s reasoning will support a review of the 

evidence presented at trial, however, in cases where the reasoning is so lacking, as in the 

case at bar, that it leads to a reasoned belief that the trial judge “must have forgotten, 

ignored or misconceived the evidence in a way that affected his conclusion”19 the Court of 

Appel reviewing that decision has the ability to look behind the decision to determine if 

the same is supported by the evidence. 

22. This is the process and standard of review that was outlined by this Court in Van de Perre 

and in Gordon with respect to parenting matters and it is the standard that was applied in 

this matter by the SKCA.  The SKCA did not err in its application of this standard of review 

                                                   
16 Supra, note 8 at para 29. 
17 Ibid. at para 15. 
18 Ibid. 
19 Supra, note 5 at para 15. 
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but, even if it did, such an error is specific to this case and has no bearing on the national 

interest.   

23. The standard of review outlined in Van de Perre has been applied by appellate courts across 

the country for 20 years.  The standard provides a means for appellate courts to intervene 

in circumstances where there has been a material error on the part of the trial judge but it 

is balanced against the trial judge’s discretion to determine the matters in the first instance.  

This standard discourages parties from seeking to overturn aspects of a trial decision they 

simply do not agree with but provides recourse for those situations which warrant 

intervention.   

24. A review of recent appellate decisions from across the country reveals that the standard of 

review outlined in Van de Perre is the standard being applied in such determinations, often 

in declining to intervene, having regard for the deference owed to trial judges and the 

narrow basis on which such decisions can be overturned.20  However, when necessary, 

courts of appeal do review the underlying evidence to determine if the lower court decision 

can be supported, where it cannot be, the appeal is allowed.21 

25. Although D.A. Rollie Thompson noted in his review of mobility cases in the 10 years 

following Gordon that: “The appellate language of deference is utterly misleading.  The 

appeal courts are highly interventionist in appeal cases, ready to jump right in and rebalance 

the factors, reweigh the evidence and re-exercise discretion”.22  Such a statement was made 

15 years ago.  Although a similar review for the preceding 10 years was not conducted for 

                                                   
20 See: Horbas v Horbas, 2020 MBCA 34; Droit de la famille — 19803, 2019 QCCA 800; N.A.T. 
v. S.A.T., 2019 NBCA 87; L.C. v K.T, 2018 NSCA 92; and the cases listed at note 23. 
21 See: Zack v Popp, 2019 ABCA 50; Segal v. Segal, 2002 CanLII 41960 (ON CA); Droit de la 
famille — 20285, 2020 QCCA 367; S.L.B. v. P.J.O., 2013 NBCA 52 (CanLII); Novak v. 
Novak, 2020 NSCA 26; S.L.W. v. P.D.O., 2009 PECA 13 (allowed in part); Harnett v 
Clements, 2019 NLCA 53 (allowed in part); and also see the cases listed at note 23. 
22 D.A. Rollie Thompson, “Ten Years after Gordon: No Law, Nowhere”, 35 R.F.L. (6th) 307. 
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the purposes of this response, a review of more recent decisions from the various courts of 

appeal demonstrates a more reserved approach to intervening in such decisions.23    

26. The standard of review in parenting matters is well settled and its application by the various 

courts of appeal is as consistent as a can be expected, having regard for the case specific 

inquiry that must occur in each instance.  Whether the Applicant agrees or disagrees with 

the specific result of this matter is immaterial.  The focus is on whether there is an issue 

that rises to the level of national importance that requires the intervention of this Court.  It 

is respectfully submitted that there is not. 

B. When is it appropriate for a Court of Appeal to intervene in a spousal support 

determination made following a trial of the issue? 

27. It is appropriate for an appellate court to intervene in the decision of a lower court on the 

issue of spousal support when “the reasons disclose an error in principle, a significant 

misapprehension of the evidence, or … the award is clearly wrong”.24  An appellate court 

“is not entitled to overturn a support order simply because it would have made a different 

decision or balanced the factors differently”.25  This direction is found in the leading 

authority in this area, Hickey.  

28. Hickey has been cited extensively since it was rendered by this Court in 1999.  The standard 

of review outlined therein is well-established law that has seen widespread approval and 

application by the appellate courts.  This standard outlines that a significant amount of 

deference is owed to a trial judge in respect of support orders, however, it also indicates 

                                                   
23 For appeals on the issue of mobility that were dismissed, see: R.A.F. v T.N.M, 2020 BCSC 696; 
Mezo v Watts, 2020 ABQB 771; Peterson v Peterson, 2019 SKCA 76; Boryskiewich v. 
Stuart, 2015 MBCA 23; Chitsabesan v. Yuhendran, 2016 ONCA 105; M.A.(L.)B. v. T.J.L., 2021 
NBCA 5; Court v McGrath, 2019 PECA 29; S.L.W. v. P.D.O., 2009 PECA 13; and Harnett v 
Clements, 2019 NLCA 53.  For appeal on the issue of mobility that were allowed, see: Alansari v 
Kreke, 2020 SKCA 122; Stevens v Haley, 2019 MBCA 88; Morrill v Morrill, 2016 MBCA 66; 
Delichte v Rogers, 2011 MBCA 50; and Whalen v. Whalen, 2005 NLCA 35. 
24 Supra, note 3 at para 11. 
25 Ibid. at para 12. 
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that “an appeal court must intervene when there is a material error, a serious 

misapprehension of the evidence, or an error in law”.26 [Emphasis added]. 

29. This is the standard of review cited and applied by the SKCA in this matter.  In reviewing 

the decision of the trial judge, the SKCA determined that the conclusion reached by the 

trial judge was not supported by the evidence.  The SKCA found that the trial judge had 

made a palpable and overriding error in finding that the Applicant was “at the time of 

separation, a ‘stay-at-home mother and homemaker’ who was returning to the workplace 

after marriage dissolution”.27  That was not the evidence before the trial judge.   

30. The evidence before the trial judge was that the Applicant was working part-time in her 

chosen field in Lloydminster at the time of separation.  From this employment she was 

earning an annualized income of $80,000.  The Applicant voluntarily left that employment 

days before she decided to end the relationship with the Respondent.28  The Applicant had 

other options for employment available to her that would have provided her with significant 

annual income following separation.   

31. The Respondent’s evidence was that there was a position, within a similar distance as she 

was intending to travel for work if her relocation was allowed, which would have provided 

her with $130,000 per year, working three days per week.  The Applicant had been on track 

to earn $80,000 from the position she had at the time of separation.  However, the 

Applicant’s evidence is that she would only be earning $45,000 in annual income from her 

intended employment.   

32. The Applicant asserts that the SKCA erred in finding she voluntarily left employment just 

prior to separation.  The employment she had at the time of separation was cover for a 

maternity leave.  However, that term for that position was not up at the time the Applicant 

decided to leave her employment.  The Respondent presented evidence that there were 

other positions available to the Applicant within a reasonable distance from Lloydminster, 

                                                   
26 Ibid. at para 12. 
27 Supra, note 8 at para 40. 
28 Ibid. at para 41. 
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which the Applicant made no attempts to inquire about or apply for.  Although her position 

at the time of separation may have been a temporary one, the term of that employment had 

not come to an end when the Applicant left it.  Additionally, there were other opportunities 

the Applicant could have explored at the time if she had chosen to do so.   

33. The Applicant had re-entered the workforce prior to the parties’ separation and could have 

maintained her employment or applied for and secured other employment following 

separation.  The Applicant was not, as the trial judge concluded “a stay-at-home-mother 

and homemaker” at the time of separation.  Based on a review of all of the evidence before 

the trial judge, the SKCA correctly determined that the trial judge’s decision could not be 

supported and the Applicant was employable at the time of separation and trial and capable 

of earning at least $80,000 per year.  

34. Even if the SKCA erred in intervening in this specific instance, there is nothing raised in 

this matter whish rises to a level of national importance.  The SKCA correctly identified 

the appropriate standard of review in Hickey and applied that standard of review to the case 

before it.  Although this standard of review accords a significant deference to the initial 

trier of fact, that deference is not absolute.  There will clearly be cases in which a trier of 

fact has made a material error, misapprehended the evidence, or made and error in law.  In 

such cases “an appeal court must intervene”.29  Such a circumstance existed in this instant.  

35. This standard of review does not need to be revisited by this Court.  It again strikes a 

balance between encouraging the finality of support orders by awarding significant 

deference to the trier of fact, against the need for miscarriages of justice to be remedied in 

appropriate cases.   

36. A review of recent decisions from appellate courts across the country demonstrates that 

this standard of review is being cited an applied uniformly and with the intended effect, 

namely that interventions on support orders should be the exception, not the rule.  In 

reviewing 27 recent appellate court decisions, appeals with respect to spousal support were 

                                                   
29 Supra, note 3 at para 12. 
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dismissed outright in 18 of those cases.30  In the remaining 9 decisions,  the appellate court 

allowed the appeal in part, sometimes making minor adjustments or removing the review 

provisions initially ordered by the lower court.31   

37. There appears to be no significant divergence in appellate court approaches to the issue of 

spousal support.  Although there may be individual cases when courts of appeal intervened 

when they ought not to have, or declined to intervene when it may have been warranted, as 

the decision is based on each specific case and each appellate courts determination, 

perfection is not possible.  A review or revisiting of this standard will not remedy individual 

errors.   

38. The overarching assessment of recent decisions supports the conclusion that appellate 

courts are hesitant to interfere with the exercise of the trier of fact’s discretion in such 

matters, choosing to do so in cases where it has been determined that there was a material 

error, a misapprehension of the evidence or an error or law.  Respectfully, this leads to the 

conclusion that the standard of review in this area is settled and is being applied as intended, 

warranting no intervention from this Court at this time.     

C. When is it appropriate to order a spousal support award be reviewed? 

39. The leading authority on the appropriateness of review orders in spousal support matters is 

this Court’s decision in Leskun.  Binnie J., writing for the Court, held that: 

                                                   
30 See: K.P.B. v. K.E., 2019 BCCA 152; Balisky v Balisky, 2020 ABCA 432;  
Harbaugh v Harbaugh, 2020 ABCA 280; Nissen v Nissen, 2020 ABCA 8; Dungey v Dungey, 2020 
SKCA 138; D.B.B. v D.M.B., 2017 SKCA 59; Jones v Jones, 2017 SKCA 46; Sydor v 
Keough, 2019 MBCA 119; Plese v. Herjavec, 2020 ONCA 810; Ballanger v. Ballanger, 2020 
ONCA 626; Vanleer v. Young, 2020 ONCA 459; Valley v. Hay, 2019 ONCA 770; J.B. v. 
T.M., 2020 NBCA 82; D.G. v. M.G., 2019 NBCA 69; Boone v Luedee, 2018 NSCA 55; Volcko v. 
Volcko, 2020 NSCA 68; Devison v. MacDougall, 2019 NSCA 87; Drover v Drover, 2020 NLCA 
9. 
31 See: Phillips v. Saunders, 2020 BCCA 265; Williams v Williams, 2020 ABCA 15; Alansari v 
Kreke, 2020 SKCA 122; Frondall v Frondall, 2020 SKCA 135 (allowed in part); Walker v 
Walker, 2019 SKCA 96 (allowed in part); Kassian v Kassian, 2019 SKCA 101 (allowed in part); 
Linn v Frank, 2014 SKCA 87 (allowed in part); Rémillard v. Rémillard., 2014 MBCA 101; and 
Droit de la famille — 191160, 2019 QCCA 1098 (allowed in part).  

https://www.canlii.org/en/sk/skca/doc/2020/2020skca135/2020skca135.html?searchUrlHash=AAAAAQASInNwb3VzYWwgc3VwcG9ydCIgAAAAAQAVMTk5OSBDYW5MSUkgNjkxIChTQ0MpAAAAAQAOLzE5OTljc2Mtc2NjMzMB&resultIndex=2
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36 Review orders under s. 15.2 have a useful but very limited 
role.  As the amicus curiae pointed out, one or both parties at the time of 
trial may not, as yet, have the economic wherewithal even to commence 
recovering from the disadvantages arising from the marriage and its 
breakdown.  Common examples are the need to establish a new residence, 
start a program of education, train or upgrade skills, or obtain 
employment.  In such circumstances, judges may be tempted to attach 
to s. 15.2 orders a condition pursuant to s. 15.2(3) of the Divorce Act, that 
entitles one or other or both of the parties to return to court for a 
reconsideration of a specified aspect of the original order.  This will 
properly occur when the judge does not think it appropriate that at the 
subsequent hearing one or other of the parties need show that a change in 
the condition, means, needs or other circumstances of either former spouse 
has occurred, as required by s. 17(4.1) of the Divorce Act. 

37  Review orders, where justified by genuine and material 
uncertainty at the time of the original trial, permit parties to bring a 
motion to alter support awards without having to demonstrate a material 
change in circumstances:  Choquette v. Choquette (1998), 1998 CanLII 
5760 (ON CA), 39 R.F.L. (4th) 384 (Ont. C.A.).  Otherwise, as the amicus 
curiae fairly points out, the applicant may have his or her application 
dismissed on the basis that the circumstances at the time of the variation 
application were contemplated at the time of the original order and, 
therefore, that there had been no change in circumstances.  The test for 
variation is a strict one:  Willick v. Willick, 1994 CanLII 28 (SCC), [1994] 
3 S.C.R. 670, at pp. 688-90.32 
 
[Emphasis added]. 

40. Binnie  J. went on to find that: 

39  Willick and Choquette establish that a trial court should resist making 
temporary orders (or orders subject to “review”) under s. 15.2.  See 
also: Keller v. Black, 2000 CanLII 22626 (ON SC), [2000] O.J. No. 79 (QL) 
(S.C.J.).  Insofar as possible, courts should resolve the controversies 
before them and make an order which is permanent subject only to 
change under s. 17 on proof of a change of circumstances.  If 
the s. 15.2 court considers it essential (as here) to identify an issue for future 
review, the issue should be tightly delimited in the s. 15.2 order.  This is 
because on a “review” nobody bears an onus to show changed 
circumstances.  Failure to tightly circumscribe the issue will inevitably be 
seen by one or other of the parties as an invitation simply to reargue their 
case.  That is what happened here.  The more precise condition stated in the 
reasons of the trial judge was excessively broadened in the formal 

                                                   
32 Supra, note 1. 
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order.  This resulted in a measure of avoidable confusion in the subsequent 
proceedings.33 

[Emphasis added]. 

41. A string of recent cases before the Saskatchewan Court of Appeal have addressed the 

application of Leskun to review orders granted by lower courts.  In each case, including the 

instant case, the SKCA has intervened to remove the review provisions on the basis that 

there was no general or material uncertainty with respect to support which would warrant 

such a review.34  These circumstances included future retirement, where retirement itself 

wasn’t uncertain, only the timing of that retirement,35 health issues, where the support 

recipient had failed to lead evidence to fully support such a claim,36 and the instant case 

where the SKCA determined the trial judge had misapprehended the Applicant’s 

employability and therefore the uncertainty surrounding her attaining self-sufficiency by 

the review date did not exist.   

42. Although Saskatchewan appears to have the largest number of cases dealing with appeals 

of review orders, other Courts of Appeal have also intervened to remove review provisions 

imposed by a lower court on the basis of Leskun.37  The Alberta Court of Appeal upheld a 

decision not permit a review of spousal support stating that a “no review” order: 

[50] … appropriately reflects the admonition from the Supreme Court of 
Canada that “[i]nsofar as possible, courts should resolve the controversies 
before them and make an order which is permanent subject only to change 
under section 17 [of the Divorce Act] on proof of change in 
circumstances”: Leskun v Leskun, 2006 SCC 25 at para 39, [2006] 1 SCR 
920.38 

                                                   
33 Ibid. 
34 See: Kassian v Kassian, 2019 SKCA 101; Radu v Radu, 2016 SKCA 145; Kosolofski v 
Kosolofski, 2016 SKCA 106; and Linn v Frank, 2014 SKCA 87. 
35 See: Kassian v Kassian, 2019 SKCA 101; and Linn v Frank, 2014 SKCA 87. 
36 See: Radu v Radu, 2016 SKCA 145; and Kosolofski v Kosolofski, 2016 SKCA 106. 
37 See: Fisher v. Fisher, 2008 ONCA 11; and Wills v. Kennedy, 2015 NBCA 31. 
38 Shigehiro v Shigehiro, 2017 ABCA 392. 
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43. In a decision concerning a review with respect to parenting matters, the Manitoba Court of 

Appeal discussed the ratio in Leskun and summarized the law as follows: 

[81]  … when dealing with either spousal support or custody orders, a final 
order is to be preferred.  Review orders can be ordered in either situation 
where appropriate, but the circumstances will differ.  Courts have been 
directed to avoid spousal support reviews that would allow “tinkering” upon 
minor changes in the parties’ financial circumstances.39 

44. Having regard for Leskun and the law in this area, the MBCA found that a review of the 

parenting arrangement was not appropriate in the circumstances, as it failed to consider the 

best interests of the child as a whole. 

45. In the case at bar, the SKCA following the ratio in Leskun and the four prior decisions of 

its Court on the imposition of a review, determined that: 

[44] The trial judge also concluded that support should continue until 
December 31, 2020, and then be reviewed, where the onus would be on Ms. 
Kreke to establish a continuing need for support (at para 28). However, a 
review order is only appropriate when there is a genuine and material 
uncertainty at the time of trial that will be resolved in the near future (Leskun 
v Leskun, 2006 SCC 25 at paras 36-38; Kassian v Kassian, 2019 SKCA 
101 at paras 120-129). In our assessment, the evidence firmly establishes 
that Ms. Kreke could and should be self-sufficient by December 31, 2020. 
As noted, the trial judge erred by finding that Ms. Kreke was just re-entering 
the workforce after the dissolution of the marriage. In our assessment, there 
was no uncertainty as to Ms. Kreke’s health, ability to work or likelihood 
of attaining self-sufficiency. We therefore find the trial judge’s 
misapprehension of the evidence led her to err in principle when ordering a 
review of spousal support and we would set aside that order.40 

46. The SKCA outlined and applied the ratio in Leskun appropriately.  Where there is no 

genuine on material uncertainty at the time of trial, a review order is not appropriate.  The 

Applicant was trained and capable of earning a decent income.  There was no reasonable 

basis to conclude that she would not be able to attain self-sufficiency in the time provided 

and therefore, no basis upon which to order a review.  The SKCA did not err in overturning 

the trial judge’s imposition of a spousal support review.  Again, even if the SKCA did err 

                                                   
39 JDB v DKM, 2019 MBCA 68. 
40 Supra, note 8. 



17 
 

in this specific case, there is no issue that rises to the level of public importance that would 

warrant this Court’s intervention. 

47. The delineation of the necessity and appropriateness of review orders has been clearly 

outlined by this Court in Leskun.  Appellate courts in Saskatchewan, Ontario, Manitoba, 

Alberta and New Brunswick have commented and applied Leskun in a similar fashion, 

namely in circumscribing the use of review provisions where no genuine or material 

uncertainty exists.  It is respectfully submitted that there is no need to review the ratio in 

Leskun or resolve any conflict in its application between the provinces which necessitate 

the intervention of this Court. 

PART IV – SUBMISSION ON COSTS 

48. The Respondent requests his costs of responding to the leave application. 

PART V – ORDER SOUGHT 

49. The Respondent respectfully requests that the Application for Leave to Appeal ought to be 

dismissed, with costs to the Respondent. 

DATED at the City of Saskatoon, Saskatchewan this 12th day of April 2021. 

 

for: 
___________________________ 
Kate Crisp 
Counsel for the Respondent 
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SCC File No.: 39567 

IN THE SUPREME COURT OF CANADA  
(ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN) 

BETWEEN: 

TIFFANY JO KREKE 
APPLICANT 
(Respondent) 

-and-

AMRO ABDULLAH M ALANSARI 
RESPONDENT 

(Appellant) 

NOTICE OF MOTION TO STRIKE 
(Affidavit of the Applicant Tiffany Jo Kreke) 

(Pursuant to Rule 47 of the Rules of the Supreme Court of Canada) 

TAKE NOTICE that the Respondent hereby applies to a Judge, under Rule 47 of the Rules 

of the Supreme Court of Canada, for an order striking the Affidavit of the Applicant, Tiffany Jo 

Kreke, sworn January 6, 2021. 

AND FURTHER TAKE NOTICE that the motion shall be made on the following 

grounds: 

1. That the Affidavit is irrelevant to the issue of whether leave should be granted;

2. That leave has not been sought to adduce fresh evidence; and

3. That the Affidavit contains argument and is not admissible pursuant to Rule 89 of the

Rules of the Supreme Court of Canada.

Dated at the City of Saskatoon, Saskatchewan this 12th day of April, 2021. 

SIGNED BY: 
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for: 

__________________________________ 
  

 

NOTICE TO THE RESPONDENT TO THE MOTION:  A respondent to the motion may serve 
and file a response to this motion within 10 days after service of the motion.  If no response is filed 
within that time, the motion will be submitted for consideration to a judge or the Registrar, as the 
case may be. 
 
 

 

McKERCHER, LLP 
Barristers & Solicitors 
374 3rd Ave South 
Saskatoon SK S7K 1M5 
 
Kate Crisp 
Tel:      (306) 664-1273 
Fax:      (306) 653-2669 
Email:  k.crisp@mckercher.ca  
 
Counsel for the Respondent  
 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
2600 – 160 Elgin Street 
Ottawa, ON   K1P 1C3 
 
D. Lynne Watt 
Tel:   (613) 786-8695 
Fax:  (613) 788-3509 
Email:  lynne.watt@gowlingwlg.com  
 
Ottawa Agent for Counsel for the 
Respondent 

  
MOKURUK & WOODS LAW OFFICE 
313-220 3rd Avenue, S. 
Saskatoon, SK  S7K 1M1 
 
Karina Jackson 
Tel:    (306) 955-9610 
Fax:   (306) 955-9611 
Email: karina@mandwlaw.ca  
 
Counsel for the Applicant 
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