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PART I: OVERVIEW AND STATEMENT OF FACTS 

Overview 

[1]  This appeal concerns breaches of two of the most fiercely protected rights guaranteed by the 

Charter – the right to be free from arbitrary detention and the right to retain and instruct counsel. 

Both of these Charter rights have been widely litigated and are fundamental to Canadian principles 

of justice and fairness. In this case, the RCMP’s desire to garner a confession trampled the rights 

of Nigel Lafrance, a 19-year-old, naïve, Indigenous man on at least two occasions. 

[2]  Being detained is probably the first experience many racialized individuals have with the 

police. Canadians’ understanding of detention has expanded over the past decades from simply 

physical detention to include psychological detention, wherein power imbalances and past racial 

abuses colour interactions between law enforcement and detainees. Those detained – whether 

physically or psychologically – do not have the same agency as those walking free. To ignore the 

power imbalances behind these interactions, even when the words spoken by the police are cloaked 

in cordial tones, is to turn a blind eye to generational traumas and ongoing colonial practices. 

[3]  Few – if any – legal processes are simple or straightforward, particularly for those 

inexperienced with the legal system. This Court has steadfastly held that the right to counsel is 

paramount in ensuring those detained understand the hurdles facing them. While the right to obtain 

and instruct counsel is often limited in scope, justice and fairness require exceptions in situations 

where it is necessary to achieve the purpose of s.10(b). In this case, the RCMP should have 

permitted a second consultation with counsel when it became abundantly clear that the first was 

insufficient for Nigel Lafrance to obtain meaningful legal advice.  

[4]  The inappropriate conduct by RCMP officers on March 19, 2015 and April 7, 2015 created 

evidence that was ultimately used by a jury to find Nigel Lafrance guilty of second-degree murder. 

Admitting this evidence sends a dangerous message: Charter rules are flexible guidelines, rather 

than legally-enshrined rights, for law enforcement to acknowledge – or ignore – as they see fit. 

[5]  The public expects law enforcement to be both effective and fair. Nigel Lafrance was not 

treated fairly by the RCMP. Finding otherwise would serve to reward egregious police misconduct, 

risks perpetuating further systemic abuse, and brings the administration of justice into disrepute. 
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Statement of Facts 

[6]  The Respondent agrees with statements contained in the Appellant’s factum at paragraphs 9 

and 10, but disagrees with the characterization and significance of many facts as presented in the 

Appellant’s factum that were properly analysed by the Majority of the Alberta Court of Appeal. 

[7]  Respectfully, the Respondent suggests the additional facts that were considered by the Court 

of Appeal and that will inform this Court are as follows: 

a) On March 18, 2015, in an RCMP team meeting to discuss the progress of the investigation, 

Cpl. Zazulak made a note that Nigel Lafrance was “an unsophisticated user”, referring either 

to drug usage or social media. (This was either Cpl. Zazulak’s interpretation of what every 

RCMP officer in the meeting was told, or was what actually told to all officers during the 

briefing.)1 

The March 19, 2015 Interview 

b) On March 19, 2015, the RCMP planned to execute a Search Warrant at Nigel Lafrance’s 

residence. At this time, Nigel Lafrance was the only suspect in the death of Mr. Yasinski.2 

c) In a pre-search meeting, the primary investigator, Cst. Taker, tasked Cpl. Eros (as he then 

was), and Cpl. Zazulak to obtain a statement from Nigel Lafrance,3 and expected this to be 

done.4 

d) The search warrant was subsequently executed at the home of Nigel Lafrance’s father, 

Vernon Lafrance, where Nigel Lafrance lived with his girlfriend. The Respondent was in 

his underwear when the RCMP arrived. A minimum of four RCMP vehicles and 11 officers 

were in attendance (six performing the search and five conducting site security and other 

tasks).5 Lights on the RCMP vehicles were activated, with the knowledge this could be 

perceived by the public as exercising a form of control.6 Some, but not all, of the officers 

 
1  RAR, Vol I, Tab 1, page 29, lines 23-33.   
2  AAR, Vol II, Tab 7, page 84, lines 12-14. 
3  RAR, Vol I, Tab 2, page 81, lines 6-8.   
4  RAR, Vol I, Tab 2, page 82, lines 40-41.    
5  RAR, Vol I, Tab 2, page 75, lines 35-37 (Cst. Bjarnason, Cst. Aubin, Cst. Atwood, Cst. Leopold, 

Cpl. Eros, Cst. Curl, Cpl. Zazulak, Cpl. Tardif, Cst. Druhan, Cst. Aldcorn, and Cst. Downey). 
6  AAR, Vol II, Tab 7, page 89, line 28 to page 90, line 3. 
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wore body armour. All carried firearms. At least one of the officers carried an assault rifle.7 

Nigel Lafrance was told to get dressed8 and leave his home while the search warrant was 

being executed.9 It was -11 degrees in Ft. McMurray on March 19, 2015.10 

e) Nigel Lafrance (a 19-year-old of Ojibway descent) was of slight build and stature (130 

lbs./5’10”).11 He had no criminal record, had never been previously arrested, and had “very 

little interaction whatsoever” with the RCMP prior to this investigation.12 

f) While the RCMP were at the residence, they cordoned off the front yard. When a cat 

escaped, Nigel Lafrance asked an RCMP officer for permission to retrieve his cat, and return 

it to the house. During the time outside the house, in the yard, under a truck, and then back 

in the house, he was chaperoned by an armed RCMP officer.13 

g) Nigel Lafrance was initially spoken to by one or more of the officers first on scene. Cst. 

Atwood brought Nigel Lafrance over to Cpl. Zazulak and Cpl. Eros.14 Cpl. Eros called out 

to Nigel Lafrance asking him his name.15 Cpl. Zazulak was wearing body armour, carrying 

a holstered sidearm, and had an exposed flap on his jacket with “POLICE” in large letters.16 

h) Notwithstanding the demeanor of Cpl. Zazulak and Cpl. Eros was at all times on March 19, 

2015, courteous and professional, both men were much older than Nigel Lafrance, white, 

and each weighed almost twice as much (245 lbs. and 220-240 lbs., respectively).17 

i) Cpl. Eros indicated that he wanted Nigel Lafrance to provide a voluntary statement. It was 

explained to Nigel Lafrance that he was under no obligation to come and speak with the 

RCMP but that the information gathered by the RCMP thus far led them to believe that 

 
7  RAR, Vol I, Tab 3, page 126, line 26 to page 128, line 6. See also AAR, Vol II, Tab 7, page 88, 

lines 28-37; page 89, lines 8-11. 
8  AAR, Vol III, Tab 9, page 91, lines 2-3. 
9  RAR, Vol I, Tab 3, page 136, line 37 to page 137, line 4. 
10 RAR, Vol I, Tab 5, page 159, lines 31-33.   
11 AAR, Vol II, Tab 7, page 91, lines 6-8. 
12 AAR, Vol II, Tab 7, page 85, lines 9-11. 
13 AAR, Vol III, Tab 9, page 92, line 25 to page 93, line 39. 
14 RAR, Vol I, Tab 1, page 12, lines 13-15; AAR, Vol II, Tab 7, page 104, lines 10-19.  
15 AAR, Vol II, Tab 7, page 104, lines 10-19. 
16 RAR, Vol I, Tab 1, page 44, lines 18-40.   
17 AAR, Vol II, Tab 7, page 91, lines 6-36. 
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Nigel Lafrance may have information about what happened.18 

j) Nigel Lafrance was not allowed in his house at that time (~7:00 am), and agreed to 

accompany the officers. Cpl. Eros provided Nigel Lafrance with two options: 

a. Either Nigel Lafrance came with Cpl. Eros, or 

b.Nigel Lafrance made his own way to the RCMP Detachment.19  

(At this point, Nigel Lafrance had not been working for many months – he did not 

have money on his person, nor inside the residence.20 He did not have a vehicle, nor 

did he have money for the bus,21 despite offering to take the bus to the Detachment.)  

k) Nigel Lafrance was specifically never told that that he did not have the option of not coming 

downtown to make a statement.22 

l) Nigel Lafrance was “placed” in the rear seat of an unmarked police minivan, with Cpl. Eros 

opening and holding the rear door for him.23 It appeared to Cpl. Zazulak that Cpl. Eros was 

“accompanying or chaperoning” Nigel Lafrance.24 Cpl. Zazulak was driving and Cpl. Eros 

sat in the rear seat immediately adjacent to Nigel Lafrance. 

m) The trip to the Detachment took 19 minutes. During the trip, Nigel Lafrance spoke with Cpl. 

Eros in the backseat of the police vehicle. Among discussing other matters, Nigel Lafrance 

indicated to Cpl. Eros that the only previous time he had interacted with the police was when 

he was involved in a motor vehicle accident. Nigel Lafrance stated that on that prior 

occasion, he was instructed to attend at the RCMP Detachment where he was required to 

provide a statement to the RCMP.25  

n) Upon arriving at the RCMP detachment, Cpl. Eros unlocked an outside door that required a 

security swipe card to open. He then led Nigel Lafrance and Cpl. Zazulak through a second 

 
18 RAR, Vol I, Tab 1, page 15, lines 28-32.   
19 AAR, Vol II, Tab 7, page 106, line to page 107, line 14. 
20 AAR, Vol III, Tab 9, page 94, lines 15-19. 
21 AAR, Vol III, Tab 9, page 94, lines 21-25. 
22 RAR, Vol I, Tab 1, page 54, lines 20-22. 
23 RAR, Vol I, Tab 1, page 41, lines 31-33. 
24 RAR, Vol I, Tab 1, page 42, lines 1-4. 
25 AAR, Vol IV, Tab 12, page 71, lines 255-257. 
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door that also required a security swipe card to open.26 

o) Nigel Lafrance was placed into an interview room by Cpl. Eros, who then left the room. The 

door closed automatically and was not propped open. Nigel Lafrance was not told the door 

was unlocked at that time.27 

p) When Cpl. Eros returned, after 17:48,28 Nigel Lafrance asked to use the washroom. He was 

not allowed to, at that time, as the washroom was being cleaned. Cpl. Eros advised Nigel 

Lafrance that he (Cpl. Eros) would let Nigel Lafrance know when he (Lafrance) could use 

the washroom. When the washroom became available, Cpl. Eros escorted Nigel Lafrance to 

the washroom and stood outside the door in the hallway.29 

q) Back in the interview room, Cpl. Eros sat in a larger chair, looking down at Nigel Lafrance.30 

Cpl. Eros then told Nigel Lafrance, “I think it’s important that ya know that uh that ya know 

I see you goin’ home today - when we’re done this okay?”31 

r) Cpl. Eros acknowledged that Nigel Lafrance had previously given a statement for a traffic 

collision, telling him, “this is a little different right … ‘cause this – this is a homicide 

investigation.”32 

s) At no time did Cpl. Eros explain to Nigel Lafrance the “difference” between having to give 

a statement in a motor vehicle accident and a statement in a homicide investigation.  

t) Cpl. Eros showed Nigel Lafrance a copy of the Search Warrant, discussing what the terms 

of the Search Warrant were. After telling Nigel Lafrance that he had the “right” to have a 

copy of the Search Warrant, Cpl. Eros stated, “Okay. Um I’m gonna to let ya keep this.”33  

 
26 AAR, Vol II, Tab 7, page 29, lines 17-19. 
27 AAR, Vol II, Tab 7, page 116, lines 3-7.  
28 The actual time that Cpl. Eros is out of the room is 17:48.  
29 AAR, Vol II, Tab 7, page 114, lines 5-12. 
30 AAR, Vol II, Tab 7, page 173, line 37 to page 174, line 6. 
31 AAR, Vol IV, Tab 12, page 65, lines 125-128 (emphasis added). 
32 AAR, Vol IV, Tab 12, page 70, line 252 to page 71, line 263. 
33 AAR, Vol IV, Tab 12, page 75, line 360 (emphasis added). This appears to have been the first 

time any officer showed Nigel Lafrance a copy of the Search Warrant: see AAR, Vol IV, Tab 

12, page 66, lines 151-159. 
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u) After Nigel Lafrance provided significant information to him, Cpl. Eros paused the 

interview to discuss this information with Cst. Taker, stating: “I won’t be very long ya know 

what I mean … but like I said before – I explained before while I’m out … I just ask you 

just stay in your room here, um and in that – but do you need anything else – use the 

washroom or anything like that?”34 

v) Outside of the interview room, Cst. Taker directed Cpl. Eros to seize various items from 

Nigel Lafrance. These items included Nigel Lafrance’s cell phone, fingerprints, a sample of 

his DNA, and his clothing.35 

w) Cpl. Eros returned to the interview room, informing Nigel Lafrance “… one of the things 

that uh that we need to do with respect to our investigation is – is we gotta make sure that 

we – we collect certain pieces of information from people and stuff like that right.”36 

x) Cpl. Eros then asked Nigel Lafrance to provide his fingerprints and his DNA. Cpl. Eros 

provided Nigel Lafrance with a choice of the method of how the DNA was to be collected, 

but not whether one of those choices was not to provide a sample of DNA.37  

y) Cpl. Eros asked Nigel Lafrance to provide his clothing, saying “… we’re gonna to uh – we’ll 

probably look at uh um taking uh some of your clothing and stuff like that today.”38 

z) Cpl. Eros also asked Nigel Lafrance to provide his telephone and his password: “So if 

you had a phone – if you’re willing you give the password, then we don’t have to 

damage the phone right.”39  

aa)  Cpl. Eros soon after stated: 

“Q.  And then we’ll look at uh spinnin yeah home. I don’t know if we’ve got a – like 
we’re probably gonna grab your uh – your coat –  

A. Yeah. 
Q.  – and your sweater there. 
A.  Okay. 

 
34 AAR, Vol IV, Tab 12, page 144, lines 1940-1944 (emphasis added).  
35 RAR, Vol I, Tab 2, page 84, line 30 to page 85, line 28. 
36 AAR, Vol IV, Tab 13, page 166, lines 457-459 (emphasis added). 
37 AAR, Vol IV, Tab 13, page 167, line 469 to page 169, line 528. 
38 AAR, Vol IV, Tab 13, page 170, lines 532-535 (emphasis added). 
39 AAR, Vol IV, Tab 13, page 179, lines 736-737 (emphasis added). 
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Q.  And your toque. 
A.  Okay. 
Q.  He’ll go through all that with yeah. 
A.  Um. 
Q.  Um I don’t if we’ve got for – if you have a t-shirt on or anything. 
A.  Yeah. 
Q.  We’re gonna leave you with that. 
A.  Okay.”40  

bb)  Cpl. Eros then introduced Sgt. Nason, (6’1”, 220 lbs.)41 who was brought in to collect the 

DNA sample. Sgt. Nason proceeded to read the following to Nigel Lafrance: 

“Q. We’re gonna click the consent portion and we’re gonna proceed to Part B. 
Um Part B – Collection of a Blood Sample by Consent. It is my duty to inform you that 
you’re not required to provide this sample but any sample you do provide will be 
analyzed for forensic DNA comparison with the bodily substances that were collected by 
the police. If you wish, you may contact a lawyer to assist you prior to giving your 
consent to provide a blood sample. The blood sample that you will provide will be 
analyzed in association with the following offense and that’ll be uh – a homicide. 
… 
Q.  You understand all that? 
A. Yeah. 
Q.  Okay there was a portion in there where it talked about – if you wish you may contact 

a lawyer? 
  A.  No that’s -. 
Q. Okay would you like to do that? 
A. No, it’s alright. 
Q. Okay. The results of this DNA analyze [sic] may be used in evidence against you in 

a court of law, do you understand? 
A. Yes. 
… 
Q.  Okay. I must advise you before you provide a blood sample, you may contact a 

lawyer and you may also contact a parent, an adult relative or other appropriate 
adult. Now I’m reading this to you and I shouldn’t have – that’s uh waiver for a 
young person, so we’ll move on. Um okay so we’ve already talked about your 
lawyer aspect. 

A. Yeah.”42 

 
40 AAR, Vol IV, Tab 13, page 184, lines 854-866 (emphasis added). 
41 RAR, Vol I, Tab 4, page 154, lines 18-22. 
42 AAR, Vol IV, Tab 13, page 190, line 1001 to page 191, line 1034 (emphasis added). 
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cc)  At no point did Sgt. Nason ever clarify what is meant by the phrase “we’ve talked about your 

lawyer aspect”. 

dd)  Towards the end of the interview, Cpl. Eros told Nigel Lafrance that he would be “free to go 

here … as soon as uh we get you a ride.”43  

ee)  A few moments later, Cpl. Eros left the room to confirm that status of Nigel Lafrance’s ride, 

informing him: 

Q. And then you know, we’ll have to sit here for one minute. 
A. Okay. 
Q. Uh but it should be that, one or two minutes and then we’ll get uh -. 
A. Yeah. 
Q. We’ll get the ride and we’ll get you outta here. 
A. Yeah okay. 
Q. Okay so just let make sure – see where they’re at. 
A. Yeah.” 
Q. And we’ll have you on your way. Um thanks very Nigel.”44 

The April 7, 2015 Interactions & Interview 

ff)  Nigel Lafrance was arrested on April 7, 2015 for the murder of Anthony Yasinski by Cst. 

Atwood and Cst. Aubin. He was transported to the same RCMP detachment where he had 

been detained by Cpl. Eros on March 19, 2015. 

gg)  Prior to attending at Nigel Lafrance’s residence on April 7, 2015, Cst. Atwood prepared an 

“Arrest Script”. This was a three-page document intended to guide the interaction between 

Cst. Atwood and Nigel Lafrance, and that purported to record his verbatim responses.45 

hh)  Cst. Atwood informed Nigel Lafrance: 

“Q. …You will be subject to audio and video recording at all times while you’re in police     
custody except during communication with your legal counsel. Do you understand that? 

A.   Yeah 
Q.  What does that mean to you? 

 
43 AAR, Vol IV, Tab 13, page 205, lines 1345-47 (emphasis added). 
44 AAR, Vol IV, Tab 13, page 157, lines 1479-1491 (emphasis added). 
45 AAR, Vol V, Tab 14, pages 2-4. 
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A. Well you guys – (unintelligible) I guess so – (unintelligible) lawyer and 
(unintelligible).”46 

ii) However, the hand-written note by Cst. Atwood of what Nigel Lafrance said reads: “You 

guys need to know everything unless it’s with a lawyer”.47 

jj) Cst. Atwood did not ask Nigel Lafrance to clarify what he meant by this statement. 

kk)  Nigel Lafrance was then read a caution,48 and was again asked by Cst. Atwood if he 

understood and what the caution meant to him. Nigel Lafrance responded “(unintelligible) 

can I get (unintelligible) legal aid (unintelligible).”49  

ll) However, the hand-written note by Cst. Atwood of what Nigel Lafrance reads: “I can get 

assistance in court, I can get Legal Aid or my own lawyer”.50 

mm) Nigel Lafrance was then placed into a telephone room. He was seen speaking on the 

telephone for 14 minutes, from 7:34 am to 7:48 am.51 At 7:48 am, Nigel Lafrance exited the 

phone room, and the hand-written note by Cst. Atwood of what Nigel Lafrance said reads: 

“Q.  Did you speak to your lawyer? 
A.  Legal Aid. Yep 
Q.  Did you understand the advice given to you? 
A.  Yes 
Q.  Did your lawyer say he was coming down? 
A.  No”52 

nn)  Moments later, Cst. Atwood asks: 

         “Q. …Ever been fingerprinted before? 
A.Uh yeah I had to do it on paper when I got (unintelligible) 
Q.  Oh okay. When you got interrogated? We don’t call it interrogation.”53 

 
46 AAR, Vol V, Tab 15, page 11, lines 123-130 (emphasis added). 
47 AAR, Vol V, Tab 14, page 2 (no line number). 
48 AAR, Vol V, Tab 14, page 3 (no line number). 
49 AAR, Vol V, Tab 15, page 12, line 157 to page 13, line 161 (emphasis added). 
50 AAR, Vol V, Tab 14, page 2 (no line number; emphasis added). 
51 AAR, Vol III, Tab 8, page 64, lines 30-34. 
52 AAR, Vol V, Tab 14, page 3 (no line number). 
53 AAR, Vol V, Tab 16, page 34, lines 119-121 (emphasis added). 
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oo)  After this interaction, Nigel Lafrance is placed into a holding cell for over four hours,54 until 

he is brought out to be interviewed by Cpl. Eros (the same officer who interviewed Nigel 

Lafrance at length on March 19, 2015). Cpl. Eros indicated that he and Nigel Lafrance would 

be returning to the same room they had been in before.55 

pp)  After a preliminary discussion that appears to be centred on rapport-building, Cpl. Eros 

engages in the following conversation with Nigel Lafrance: 

“Q. What – what went on? 
  A. Well I would – ah I want to talk to my dad before I continue. 
  Q. Ok wh – why do you say that? 
  A. Cause well he’s – well he’s my only chance of getting a lawyer and I just – I don’t 

know. 
  Q. Ok at this time -. 
  A. I don’t – I’d rather have that on my side. 
  Q. Ya Nigel you’re – you’re more than welcome to – to have a lawyer at any time. 
  A. Um. 

    Q. Right um you were provided an opportunity to speak to a lawyer ok. 
    A. Ah well Legal Aid. 
    Q. Ya, ya, it’s still a lawyer. 

 A. Ya. 
  Q. Right, it’s still a lawyer and they – they’ve – they’ve given some – some advice 

right? Um I can probably you know – I don’t know, I can’t guarantee making 
arrangements for you to speak to your dad at this point and time. 

  A. Ya. 
  Q. Ok um and I say that because you’re not a youth ok. 
  A. No. 
  Q. Um and but I’m a – an agreeable person ok. 

  A. Ya. 
  Q. And I have no problem working with you and letting you talk to your dad and stuff 

like that right. 
  A. Um. 
  Q. Um but unfortunately right now, the matter at hand is discussing what happened that 

night. 
  A. Ok. 
  Q. Ok like I said, it’s a – we’re beyond the point of you know um the police might not 

know. 
  A. Um. 

 
54 AAR, Vol V, Tab 17, page 39. 
55 AAR, Vol V, Tab 17, page 42, lines 52-55. 



11 

  Q. Ok and they might not figure it out, we’re beyond that point ok. 
  A. Ya. 
  Q. Um we have -. 
  A. Well I – I just – I want a lawyer before I go forward with anything else. 
  Q. Ok you’ve had your opportunity Nigel right? Like I – like I explained to you, you’ve 

had an opportunity to speak to a lawyer – we don’t ah -. 
  A. Well no they told me – they told me to get a lawyer before I continue talking. 
  Q. Ok what do you mean by told you get a lawyer? 
  A. Like someone that can come down and sit with me. 
  Q. Ok. 
  A. Instead of just over the phone. 
  Q. There’s a person that ah you know what – and the way that that kinda goes ah – I 

won’t say it’s, it’s bad advice but it’s maybe miss – a little bit miss ah – miss ah – 
interrupted. Um there’s not any time or any process during our interview -. 

  A. Um? 
  Q. Where we’re gonna have a lawyer sitting in the room with us. 
  A. No, no I – I mean, no I mean like so -. 
  Q. Ok. 
  A. Like for me to sit down with them personally. 
  Q. Ok. 
  A. To talk to. 
  Q. To sit down with them personally – 
  A. Ya. 
  Q. - to speak with them right? And I don’t know if we’re ah – if that’ll be able to happen in 

just in the sense of with respect to, I don’t know who you’re gonna call or what lawyer 
you’re gonna – you’re gonna utilize right like -? 

  A. No well I mean like, that’s what I mean – I need to talk to my dad first. 
  Q. Part of the ah – part of the – the process right, is that we need to insure that you were 

provided some legal advice right. 
  A. Ya. 
  Q. And that you spoke to a lawyer and that you understood that legal advice right? 
  A. Ya. 
  Q. Um and that we’ve gone through that process right? 
  A. Um. 
  Q. So what has to happen now is we have to kinda evaluate that and see where we’re at with 

respect to that ok. 
  A. Ya. 
  Q. But there is ah we – we still need to have this conversation right Nigel? 
  A. Well – well ah the advice that was given to me is I don’t have to say anything. 
  Q. Ya and – and that’s excellent advice right. 
  A. Ya. 
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  Q. And that’s – that – that am – I’m glad to hear that you say that and I’m glad to hear that 
you understand – 

  A. Um. 
  Q. - that side it right. Um but I have a duty -. 
  A. Ya. 
  Q. Right? 
  A. Oh ya. 
  Q. You know and Anthony and his family have an expectation of us – 
  A. Ya. 
  Q. - as the police to do – do our job right? Um and part of that is conducting an interview 

with you right? 
  A. Ya.”56 

qq)  At no time did Cpl. Eros clear up the contradictions apparent within this exchange. 

rr) After Cpl. Eros’ refusal to allow Nigel Lafrance to contact his father to obtain counsel, 

Nigel Lafrance: 

a. Confessed to Cpl. Eros;57 

b. Was provided a map of the vicinity where the death of Anthony Yasinski took place;58 

c. Was asked to plot his (Nigel Lafrance’s) movements on the map by Cpl. Eros and was 

asked numerous questions with reference to the map;59 

d. Was shown a PowerPoint presentation that was used in conjunction with the map to 

elicit further information from Nigel Lafrance;60 

e. Was asked to provide a detailed location, by reference to the map, where the knife 

used by Nigel Lafrance was left;61 

 
56 AAR, Vol V, Tab 17, page 137, line 2243 to page 141, line 2331. 
57 AAR, Vol V, Tab 17, page 148, lines 2490-2495. 
58 AAR, Vol V, Tab 17, page 173, lines 3067-3076. 
59 AAR, Vol V, Tab 17, page 174, line 3088 to page 179, line 3197. 
60 AAR, Vol V, Tab 17, page 190, lines 3461-3468 to page 197, line 3626. 
61 AAR, Vol V, Tab 17, page 203, line 3767 to page 207, line 3849: the RCMP had not found a 

knife prior to the April 7, 2015 statement made by Nigel Lafrance. There was extensive 

questioning of Nigel Lafrance utilizing the map and the PowerPoint presentation to specifically 

identify where Nigel Lafrance discarded the knife. 
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f. Was asked by Cpl. Eros if he wished to provide a video “appeal” to Michalla Jones;62 

g. Was asked by Cpl. Eros if he wished to provide a video “appeal” to Chantel McNeil;63 

and 

h. Was asked by Cpl. Eros if he wished to provide a letter of apology to the family of 

Anthony Yasinski.64 

ss)  After the video “appeals” were recorded by Nigel Lafrance, Cpl. Eros ended that portion of 

his interactions with Nigel Lafrance by stating: “And then uh, ya, just give me uh 2 seconds. 

I’ll just put this stuff away. And the only thing I ask is you just stay in this room here until 

… Until we uh get out of here.”65  

Procedural History 

[8]  The trial judge did not find any Charter breaches, found that Nigel Lafrance was not detained 

during the March 19, 2015 interview, and found that the RCMP were not required to permit re-

consultation during the April 7, 2015 interview: see R. v. Lafrance.66 

[9]  The Crown chose not to tender the March 19, 2015 interview and were permitted to tender the 

April 7, 2015 interview as part of its case before the jury. Mr. Lafrance was subsequently convicted 

of second-degree murder. 

[10] The Majority of the Alberta Court of Appeal, in a well-reasoned, comprehensive and 

compelling analysis, overturned the trial judge, finding many – and significant – errors and 

oversights in the trial judge’s analysis of the Charter issues: see R. v. LaFrance.67 

[11]  The Majority concluded that Nigel Lafrance was detained during the March 19, 2015 

interview, and that the RCMP had violated his rights under s. 10(b).68 Further, the Majority 

 
62 RAR, Vol I, Tab 6, pages 168-174. 
63 RAR, Vol I, Tab 6, page 175. 
64 AAR, Vol V, Tab 17, page 218, lines 4107-4109. 
65 RAR, Vol I, Tab 6, page 177, lines 194-197 (emphasis added). 
66 2017 ABQB 746 [Lafrance ABQB]. 
67 2021 ABCA 51 at para 7 [LaFrance ABCA].  
68 Ibid at paras 3, 40, 61, 64. 

https://www.canlii.org/en/ab/abqb/doc/2017/2017abqb746/2017abqb746.html
https://www.canlii.org/en/ab/abca/doc/2021/2021abca51/2021abca51.html?autocompleteStr=R%20v%20LaFrance%2C%202021%20ABCA%2051&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2017/2017abqb746/2017abqb746.html
https://canlii.ca/t/hp9t4
https://canlii.ca/t/jd2rg
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concluded that the RCMP were required to permit re-consultation with counsel when requested by 

Nigel Lafrance during the April 7, 2015 interview, again breaching s. 10(b).69  

[12]  The Majority excluded both interviews under s. 24(2), including any derivative evidence 

obtained as a result of the interviews, and ordered a new trial.70  

[13]  The Crown now appeals and seeks to have this Court declare that the two statements were 

taken in circumstances and conditions that did not engage Nigel Lafrance’s Charter rights. In 

so doing, the Crown suggests the Majority of the Court of Appeal was wrong to review and 

correct errors the trial judge clearly made. 

PART II: STATEMENT OF ISSUES 

[14]  The Respondent agrees that the issue for this Court is whether the Majority of the Court of 

Appeal of Alberta was correct in finding that the trial judge misapprehended the law, and 

misapprehended the effect of the facts he did accept, in finding there was no breach to the 

Respondent's rights under s. 10 of the Canadian Charter of Rights and Freedoms.71 

PART III: ARGUMENT 

March 19, 2015 

[15]  The position of the Respondent is that the Majority of the Court of Appeal got it right, 

and corrected a grave miscarriage of justice. The Majority were correct on their analysis of the 

facts, they were correct on the law, and they were correct on a purposive analysis of whether 

Nigel Lafrance’s Charter rights were repeatedly breached by the RCMP.  

[16]  The Appellant alleges the Court of Appeal’s decision cannot stand, “…because they 

disregarded the standard of review and recast, or outright ignored, the Trial Judge’s findings of 

fact.”72 With all due respect, this is factually and legally incorrect. 

[17]  The Majority of the Court of Appeal stated the correct standard of review: 

 
69 Ibid at paras 62-65. 
70 Ibid at paras 80, 84-85. 
71 Part I of The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c11. 
72 Factum of the Appellant at para 7. 
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“[18] Underlying factual findings relating to an alleged Charter breach are reviewable 
on the standard of palpable and overriding error and entitled to deference in the absence 
of palpable and overriding error; see R v Grant, 2009 SCC 32 at para 129, [2009] 2 
SCR 353 [Grant]; R v Randall, 2020 ABCA 52 at para 31. 

[19] As the Supreme Court of Canada stated in R v Shepherd, 2009 SCC 35 at para 20, 
[2009] 2 SCR 527: 

While there can be no doubt that the existence of reasonable and probable grounds is 
grounded in the factual findings of the trial judge, the issue of whether the facts as 
found by the trial judge amount at law to reasonable and probable grounds is a question 
of law. As with any issue on appeal that requires the court to review the underlying 
factual foundation of a case, it may understandably seem at first blush as though the 
issue of reasonable and probable grounds is a question of fact. However, this Court has 
repeatedly affirmed that the application of a legal standard to the facts of the case is a 
question of law: see R v Araujo, 2000 SCC 65, [2000] 2 SCR 992, at para 18; R v 
Biniaris, 2000 SCC 15, [2000] 1 SCR 381, at para 23.”73 

[18]  The Court of Appeal had the full evidentiary record before it (all 2,000+ pages). As this 

Court stated in R. v. Le: 

“There is no mischief here. Indeed, courts of appeal, including this Court, must be 
able to explain and expand on what has occurred or did not occur in a given case 
as long as there is an evidentiary foundation to do so on the record before them 
and the explanation or expansion does not contradict what the trier of fact has 
found. … The addition, in other words, does not overturn the findings of fact — it 
simply elaborates and provides more precision. Courts of appeal have access to a full 
evidentiary record for a reason. We do not accept that providing more detail or 
precision undermines the fact finding functions of trial courts.”74  

[19]  In the case at bar, the Majority of the Court of Appeal recognized that additional explanation 

and expansion were necessary to prevent a miscarriage of justice. This is in keeping with this 

Court’s comments in Le, wherein the Court stated:  

“In this judgment, we have respected, and used, the trial judge’s findings of fact to 
assess whether the lower courts were correct in their assessment of when a detention 
occurred. Here, the timing of the detention turned on when a reasonable person 
would perceive they were under compulsion and not free to leave. An appeals 
court is entitled to have a different view of the impact that police conduct would 
have on a reasonable person in the shoes of the accused. This is not, contrary to 

 
73 LaFrance ABCA, supra note 67 at para 18. See also: R. v. Grant, 2009 SCC 32 [Grant]. 
74 2019 SCC 34 at para 133 (emphasis added) [Le]. 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html#par129
https://www.canlii.org/en/ab/abca/doc/2020/2020abca52/2020abca52.html
https://www.canlii.org/en/ab/abca/doc/2020/2020abca52/2020abca52.html#par31
https://www.canlii.org/en/ca/scc/doc/2009/2009scc35/2009scc35.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc35/2009scc35.html#par20
https://www.canlii.org/en/ca/scc/doc/2000/2000scc65/2000scc65.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc65/2000scc65.html#par18
https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc15/2000scc15.html#par23
https://canlii.ca/t/j0nvf
https://canlii.ca/t/j0nvf
https://www.canlii.org/en/ab/abca/doc/2021/2021abca51/2021abca51.html?autocompleteStr=R%20v%20LaFrance%2C%202021%20ABCA%2051&autocompletePos=1
https://canlii.ca/t/24kwz
https://canlii.ca/t/24kwz
https://canlii.ca/t/j0nvf
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our colleague’s view, recasting the record, but rather engaging in the same type 
of legitimate review routinely conducted by appeals courts across this country.”75 

[20]  The Appellant is incorrect in stating that the Majority of the Court of Appeal 

misapprehended, recast, or ignored the trial judge’s findings. The Majority applied the correct law 

to the issue of detention, informed by a complete understanding of the relevant facts – many of 

which, although accepted by the trial judge, were not considered in his voir dire ruling, or were 

not considered from the required perspective.  

[21]  The Appellant then makes the leap of logic to suggest that the Majority judgment will be 

subsequently interpreted to “require police to provide s. 10 rights to anyone to whom they spoke in 

a formal setting, despite clearly articulated and understood instructions that the subject did not have 

to speak to them and was free to leave.”76 It is a misconstruction of the evidence, and a misreading 

of the Court of Appeal’s judgment to suggest this is what the Court stated. This is simply 

“floodgates” hyperbole. 

[22]  Prior to Grant, the Ontario Court of Appeal set out a number of factors to be examined in 

determining whether an individual was detained. In R. v. Moran, Martin JA was very clear that 

these factors were relevant, but not exhaustive.77 

[23]  In R. v. Lee, the Moran criteria were considered a useful framework to use in analysing 

whether a detention had crystallized.78 

[24]  In Grant, this Court did not cite Moran.79 Binnie, J., dissenting, did cite Moran with 

approval.80 However, after Grant, many Courts continued to adopt and use the Moran criteria 

where they did not conflict with the analytical framework in Grant (see, for example: R. v. 

Vuozzo;81 R. v. Seagull;82 R. v. N.B.;83 and R. v. Tessier84). 

 
75 Ibid at para 24 (emphasis added). 
76 Factum of the Appellant at para 8. 
77 1987 CanLII 124 (ON CA) [Moran]. 
78 2007 ABCA 337 at paras 13, 23, 417 [Lee]. 
79 Grant, supra note 73. 
80 Ibid at para 168. 
81 2013 ABCA 130. Leave to Appeal dismissed; see 2014 CanLII 62245 (SCC). 
82 2015 BCCA 164 [Seagull]. 
83 2018 ONCA 556 [N.B.]. 
84 2020 ABCA 289 [Tessier]. 

https://canlii.ca/t/24kwz
https://canlii.ca/t/1npn4
https://canlii.ca/t/1tgcb
https://canlii.ca/t/1npn4
https://canlii.ca/t/24kwz
https://canlii.ca/t/1npn4
https://canlii.ca/t/1npn4
https://canlii.ca/t/24kwz
https://canlii.ca/t/1npn4
https://canlii.ca/t/24kwz
https://canlii.ca/t/fx375
https://canlii.ca/t/fx375
https://canlii.ca/t/gh873
https://canlii.ca/t/hsjrb
https://canlii.ca/t/j90hp
https://canlii.ca/t/1npn4
https://canlii.ca/t/1tgcb
https://canlii.ca/t/24kwz
https://canlii.ca/t/gf2n3
https://canlii.ca/t/gh873
https://www.canlii.org/en/on/onca/doc/2018/2018onca556/2018onca556.html
https://canlii.ca/t/hsjrb
https://canlii.ca/t/j90hp
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[25]  For example, in N.B., the Ontario Court of Appeal stated: 

“C.R.H. and Moran pre-date Grant, which was decided in 2009. Nonetheless, the 
specific factors identified in these earlier cases are useful in carrying out an analysis 
under the approach in Grant, and the principles underpinning them are shared 
by Grant and therefore remain applicable.”85 

[26]  In Tessier, the Alberta Court of Appeal stated: 

“Rather, the test to be applied in determining whether a detention exists is as articulated 
in Grant, and confirmed in Le. Le was released after the trial judge issued his Reasons; 
thus, he did not have the benefit of the Le analysis. We conclude that it is not 
necessarily an error for a trial judge to consider the factors outlined in Seagull to assist 
in a contextual analysis, provided full consideration is given to the Grant factors in 
answering the ultimate question posed in Grant at para 31: would the police conduct 
cause a reasonable person to conclude that he or she was not free to go and had to 
comply with the police direction?”86 

[27]  In the case at bar, the Court of Appeal set out the Moran factors at paragraph 26 and the 

Grant factors at paragraph 27 of their judgment.87 

[28]  In Grant, this Court set out three factors a Court may assess in determining whether an 

individual is psychologically detained: 

a) The circumstances giving rise to the encounter as they would reasonably be perceived by 

the individual: whether the police were providing general assistance; maintaining general 

order; making general inquiries regarding a particular occurrence; or, singling out the 

individual for focussed investigation. 

b) The nature of the police conduct, including the language used; the use of physical contact; 

the place where the interaction occurred; the presence of others; and the duration of the 

encounter. 

c) The particular characteristics or circumstances of the individual where relevant, 

including age; physical stature; minority status; level of sophistication.88 

[29]  In Le, this Court reaffirmed that these three non-exhaustive factors can aid in an analysis of 

 
85 N.B., supra note 83 at para 121. 
86 Tessier, supra note 84 at para 69. 
87 LaFrance ABCA, supra note 67 at para 26. 
88 Grant, supra note 73 at para 44. 

https://canlii.ca/t/hsjrb
https://canlii.ca/t/j90hp
https://canlii.ca/t/1npn4
https://canlii.ca/t/24kwz
https://canlii.ca/t/24kwz
https://canlii.ca/t/j0nvf
https://canlii.ca/t/hsjrb
https://canlii.ca/t/j90hp
https://www.canlii.org/en/ab/abca/doc/2021/2021abca51/2021abca51.html?autocompleteStr=R%20v%20LaFrance%2C%202021%20ABCA%2051&autocompletePos=1
https://canlii.ca/t/24kwz
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whether a detention occurred.89 

[30]  This Court in Le, considering the first factor from Grant, found the circumstances giving 

rise to the encounter between the officers and the young men in the backyard of the townhouse 

supported a finding of detention arising prior to an officer’s inquiry about the contents of Mr. Le’s 

satchel.90  

[31]  In the case at bar, by comparison, 11 police officers attending to execute the search warrant, 

mostly dressed in body armour, carrying weapons, with lights flashing on multiple marked RCMP 

cruisers, directing the Nigel Lafrance to get dressed, directing his movements to go downstairs, 

and chaperoning him as he went to retrieve his cat, is arguably not only a psychological detention 

but a physical detention as well. 

[32]  It is clear that the trial judge largely disbelieved Nigel Lafrance. However, he appears to 

have accepted some of his evidence, in his voir dire ruling. Without being exhaustive, this 

included: 

a) The information concerning the cat escaping and having to be retrieved by Nigel Lafrance 

from under a truck, while being chaperoned by an armed RCMP officer;91 

b) The personal information provided by Nigel Lafrance about his educational history 

(graduating high school and taking some power engineering courses in Grade 10 and 11 

through NAIT); and 

c) The fact of the previous motor vehicle experience (both the accident itself and that a report 

was made).92 

[33]  The trial judge also made reference to the “unsettling personal details involving his parents 

supplying him with cocaine and alcohol.”93 The evidence on this point, which informs the Grant 

and Le analysis, is as follows:  

 
89 Le, supra note 74 at para 31. 
90 Ibid at para 38. 
91 Lafrance ABQB, supra note 66 at para 37. 
92 Ibid at para 30: “The attendant circumstances were markedly different.” See also ibid at para 31. 
93 Ibid at para 26. 

https://canlii.ca/t/j0nvf
https://canlii.ca/t/24kwz
https://canlii.ca/t/24kwz
https://canlii.ca/t/j0nvf
https://canlii.ca/t/j0nvf
https://canlii.ca/t/hp9t4
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a) Nigel Lafrance started drinking at age 12 and soon became dependent on alcohol;94 

b) Most of that alcohol was supplied to Nigel Lafrance by this mother;95  

c) Nigel Lafrance (then still a teenager) would often stay home from school as a result of his 

consumption of alcohol.96 His drinking eventually caused health problems and an increased 

number of absences from school, leading to his expulsion from his first high school;97 

d) Nigel Lafrance’s father, already a heavy drinker, began to drink even more frequently after 

Nigel’s mother left;98  

e) At 17 years of age, Nigel Lafrance was introduced to cocaine by his father.99 This became a 

regular occurrence;100 

f) When he drank, Nigel Lafrance’s father became loud, obnoxious, and angry. Vernon 

Lafrance and Nigel Lafrance would often get into arguments and Nigel Lafrance – still living 

at home, and financially dependent on his father101 – had to develop coping mechanisms. 

Nigel Lafrance, in describing his upbringing, stated: 

“Q. Did you develop a coping mechanism for the arguments? 
  A. I became submissive to my father. I just -- I figured in my mind that if I just let it run 

its course, it would be -- it would eventually end.”102 

[34]  It is with these characteristics in mind, as well as Nigel Lafrance’s aforementioned lack of 

knowledge of (and experience with) the criminal legal system, his Indigenous heritage, his small 

stature, the intimidating circumstances of the execution of the Search Warrant, not being provided 

with a copy of the Search Warrant at that time (and his being chaperoned by the RCMP in 

 
94 AAR, Vol III, Tab 9, page 79, line 36 to page 80, line 20. 
95 AAR, Vol III, Tab 9, page 80, lines 33-34. 
96 AAR, Vol III, Tab 9, page 81, lines 11-19. 
97 AAR, Vol III, Tab 9, page 86, lines 35-40. 
98 By Nigel’s estimation, his father would have scored 9 or 10 out of 10 for frequency of alcohol 

consumption prior to Nigel’s mother leaving, and 10 out of 10 after she left; see AAR, Vol III, 

Tab 9, page 83, lines 19, 27. 
99  AAR, Vol III, Tab 9, page 84, lines 10-14. 
100 AAR, Vol III, Tab 9, page 84, lines 25-26. 
101  AAR, Vol III, Tab 9, page 234, lines 10-27. 
102  AAR, Vol III, Tab 9, page 85, lines 8-10. 
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retrieving the cat), that the issue of how a reasonable person in Nigel Lafrance’s shoes would 

interpret the ability to resist and just walk away, or to not accompany the RCMP, must be viewed. 

[35]  Instead, because the trial judge did not believe Nigel Lafrance regarding his motivations, 

his psychological state, or his understanding of what occurred during his interactions with police, 

the trial judge did not ask himself if a reasonable person in Nigel Lafrance’s shoes would perceive 

they were able to walk away, or if they had any viable option but to submit to an “interrogation”. 

[36]  Even before the attendance of Cpl. Eros and Cpl. Zazulak, Nigel Lafrance was detained. 

This detention continued as Nigel Lafrance was placed into the police vehicle,103 but the trial judge 

determined there was no detention while in the RCMP vehicle.104  

[37]  This was not a static situation: from the house to the yard to the transport, the control exerted 

by the RCMP increased, and the ability of Nigel Lafrance to simply walk away diminished with 

each passing moment. The tactical stationing of Cpl. Eros next to Nigel Lafrance in the rear seat, 

coupled with all of the previous factors enumerated above in paragraph 33, was done in a manner 

demonstrating to any reasonable individual in the position of Nigel Lafrance that he was not, in 

fact, free to leave. 

[38]  Regardless of the intentions of the officer as he followed Nigel Lafrance in the yard, or 

turned him over to Cpl. Eros and Cpl. Zazulak, the intentions of Cpl. Eros or Cpl. Zazulak in the 

RCMP vehicle, or the legitimacy of their purposes, a reasonable person would not perceive that 

their actions merely constituted “assisting in meeting needs or maintaining basic order.”105 

[39]  In dealing with the commencement of the March 19, 2015 interview at the Detachment, the 

trial judge stated: 

“At the interview outset, Sgt. Eros asks what Lafrance understands is the crime in 
question. Lafrance responds: “That was homicide.” Lafrance is alerted that anything he 
says may be used as evidence. Sgt. Eros is explicit that the RCMP view Lafrance as a 
suspect. St. Eros points out the statement is being recorded. He stresses something that 
is “important”: the statement is voluntary and Lafrance can leave at any time.”  

 
103 See Cpl. Zazulak’s comment that it appeared that Cpl. Eros was “accompanying or    

chaperoning” Nigel Lafrance: RAR, Vol I, Tab 1, page 42, lines 1-4. 
104 Lafrance ABQB, supra note 66 at paras 44 and 45. 
105 Grant, supra note 73 at para 40. 

https://canlii.ca/t/hp9t4
https://canlii.ca/t/24kwz
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“[Y]ou don’t hafta sit here and speak with me today ... this door right here, it’s - it’s 
not locked - like you can just kinda open it up ... and you are at any time Nigel free to 
leave.”106 

[40]  What was either not considered by the trial judge, or was misconstrued, is that by that 

point:107  

a) Nigel Lafrance had been sitting in a room alone in a secure area at the RCMP detachment 

with the door closed for an extended period of time (17:48);108 

b) He had not been told the door is open and that he could leave at any time; 

c) Nigel Lafrance did not try to leave the room during that time; 

d) When Cpl. Eros returned, Nigel Lafrance requested to use the washroom; 

e) Nigel Lafrance’s access to the washroom was controlled by Cpl. Eros; 

f) When Nigel Lafrance was allowed to go to the washroom, he was chaperoned and 

monitored by Cpl. Eros; 

g) It is only after that point in time that Cpl. Eros made the statement referred to by the trial 

judge above; and 

h) Nigel Lafrance was then advised that the door was unlocked.109  

[41]  The trial judge stated: 

“In testimony, Sgt. Eros explained Lafrance was not permitted to leave the interview 
room without police accompaniment. This was required because the interview was 
occurring in a “secure” facility. The reasonable inference is that this procedure was 
not a product of the interview process and was not unique to Lafrance. Rather, it 
was dictated by police detachment practice.”110 

 
106 Lafrance ABQB, supra note 66 at para 47. 
107 The evidence on this point is contained within the March 19, 2015 video and the transcribed 

Statement taken at the Detachment, which the trial judge explicitly accepted. See AAR, Vol 

IV, Tabs 12 and 13. 
108 The actual time that Cpl. Eros is out of the room is 17:48.  
109 AAR, Vol IV, Tab 12, page 60, line 6 to page 64, line 111. 
110 Lafrance ABQB, supra note 66 at para 71 (emphasis added). 

https://canlii.ca/t/hp9t4
https://canlii.ca/t/hp9t4
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[42]  Further, the trial judge held “it is inconsequential that the interview occurred in a secure 

police facility,”111 without any additional analysis of how this would affect Nigel Lafrance. Just 

because this procedure was not unique to Nigel Lafrance does not mean Nigel Lafrance, or 

someone in his shoes, would perceive – due to intergenerational trauma, differing power 

imbalances, different levels of fear and distrust, or different coping strategies – that he was 

detained. 

[43]  As the trial judgment predated Le, the guidance from Le was unavailable to the trial judge. 

However, there is simply no correct analysis utilizing Grant and Moran, notwithstanding they are 

mentioned in the judgment. 

[44]  This Court in Le, considering the second factor from Grant, noted that the following are 

important considerations in the analysing the nature of the police conduct: the actions of the police, 

the language used, the use of physical contact, the place where the interaction occurred and the 

mode of entry; the presence of others; and the duration of the encounter.112 The Court noted:  

“[45] The language used may show that the police are immediately taking control of a 
situation through loud stern voices, curt commands, and clear orders about required 
conduct. However, the power dynamic needed to ground a detention may be 
established without any of that. In our view, in the overall circumstances of this case, 
the actions of the police and the language used supports a finding of detention when 
the officers entered the backyard and made contact with the men.  

… 

[47] In our view, even accepting that there was a cordial greeting, the contemporaneous 
actions of the police and the language employed immediately after that statement 
illustrate the police were exerting dominion over the individuals in the backyard from 
the time of entry. In many instances, and this is one of them, actions speak louder 
than words. The nicest of hellos could not mask the fact that the three persons 
entering onto this private property were uniformed police officers acting without 
permission, consent or legal authorization. Any momentary “cordiality” must also 
be placed in perspective and in the context of events as they actually unfolded. The 
language subsequently used by the police involved questioning the young men, asking 
for identification and telling one young man to keep his hands visible. One officer said 
his partner “yelled” this instruction and the young man complied immediately.”113  

 
111 Ibid at para 70. 
112 Le, supra note 74 at para 43. 
113 Ibid at paras 45-47 (emphasis added). 
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[45]  The Court also considered the evidence of physical proximity in Le, noting that the tactical 

placement of the officers and the deliberate physical proximity within a small space creates an 

atmosphere that would lead a reasonable person to conclude that the police were taking control 

and that it was impossible to leave.114 This tension was exacerbated because any police intrusion 

into a home or backyard is reasonably experienced is felt to be more forceful, coercive, and 

threatening than when similar state action occurs in public.115 Notwithstanding Nigel Lafrance was 

told he did not have to accompany Cpl. Eros, to where, precisely, was Mr. Lafrance expected to 

“walk away,”116 at 7:00 am, in frigid weather, with no money, no transportation, and no ability to 

re-enter his home? This was precisely the question posed by this Court in Le.117            

[46]  In that case, the Court held: 

“[55]  However, where a trial judge concludes that this mode of entry was not 
intimidating or coercive, they are addressing how a reasonable person would perceive 
that act for the purposes of determining whether there has been a detention under s. 9 of 
the Charter. This is reviewable on a correctness standard. We take, and are entitled to 
take, a different view of whether a reasonable person in the accused’s shoes would, 
based on this mode of entry, feel they were not free to leave and would feel obligated 
to comply with a police direction or demand. 

… 

[57] In viewing these actions as tactical, we are not, as our colleague suggests, recasting 
the record. We are simply articulating how the entry would be reasonably perceived 
— which is what this Court did in Grant when it held that the taking of tactical 
positions by police supports a finding of detention. Significantly, the trial 
judge in Grant did not mention tactical positioning at all. This Court, however, did 
not hesitate to describe the police conduct as tactical because doing so involved 
reasonable characterizations, not findings of fact. ….”118 

[47]  The Court further stated: 

“In some cases, the overall duration of an encounter may contribute to the 
conclusion that a detention has occurred (i.e. the simple passage of time 
demonstrates how the person came to believe they could not leave). In other cases, 
however, a detention, even a psychological one, can occur within a matter of 
seconds, depending on the circumstances. For example, the detention of the 
accused in R. v. Therens, 1985 CanLII 29 (SCC), [1985] 1 S.C.R. 613, existed from the 

 
114 Ibid at para 50. 
115 Ibid at para 51. 
116 Ibid at para 52. 
117 Ibid. 
118 Ibid at paras 55-57 (emphasis added). 
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outset of an interaction where police read the accused a breathalyzer demand at the 
roadside and he accompanied the officer to provide samples of his breath at the station. 
As this Court held in Grant, “a single forceful act or word may be enough to cause 
a reasonable person to conclude that his or her right to choose how to respond has 
been removed” (para. 42). In this case, the qualifying single forceful act or word 
occurred when the officers entered the property asking questions.”119 

[48]  In considering the third factor from Grant as it applied to Le, this Court analysed detention 

from the perspective of a racialized and minority status individual: 

“[73] In Grant, this Court recognized how the legal standard on which a detention is 
measured is based on a reasonable person in like circumstances and that this norm 
needs to account for diverse realities. By expressly including the race of the accused 
as a potentially relevant consideration, this Court acknowledged that, based on 
distinct experiences and particular knowledge, various groups of people may have 
their own history with law enforcement and that this experience and knowledge 
could bear on whether and when a detention has reasonably occurred. Thus, to 
truly engage in the “realistic appraisal of the entire interaction”, as required in 
Grant (at para. 32), courts must appreciate that individuals in some communities 
may have different experiences and relationships with police than others and such 
may impact upon their reasonable perceptions of whether and when they are 
being detained. 

… 

[75]  At the detention stage of the analysis, the question is how a reasonable person 
of a similar racial background would perceive the interaction with the police. The 
focus is on how the combination of a racialized context and minority status would 
affect the perception of a reasonable person in the shoes of the accused as to 
whether they were free to leave or compelled to remain. The s. 9 detention analysis 
is thus contextual in nature and involves a wide ranging inquiry. It takes into 
consideration the larger, historic and social context of race relations between the 
police and the various racial groups and individuals in our society. The reasonable 
person in Mr. Le’s shoes is presumed to be aware of this broader racial 
context.”120 

[49] Evidence about race relations may inform whether there has been a detention under s. 9.121 

The Court indicated that “[t]he documented history of the relations between police and racialized 

communities would have had an impact on the perceptions of a reasonable person in the shoes of 

 
119 Ibid at para 66 (emphasis added). 
120 Ibid at paras 73-75 (emphasis added). 
121 Ibid at paras 83-109. 
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the accused,”122 stressing that “direct, testimonial evidence is usually not necessary to inform the 

reasonable person analysis.”123 

[50] The trial judge in Le disbelieved the evidence of the accused.124 There was therefore, as in 

the case at bar, no testimony on the issue of race in the detention analysis. However, on appeal, 

this Court held: 

“That does not, however, end the matter. The absence of testimonial evidence does not 
obviate the trial judge’s obligation to take into consideration what a reasonable person 
would know about how race may affect such interactions. The trial judge’s conclusion 
that these young men did not have the past experiences they described means only that 
he has rejected their evidence about how their personal history with the police may 
have affected their subjective perceptions of what they thought was happening to them 
when the police entered the backyard. However, the s. 9 inquiry requires an 
objective assessment of what a reasonable person in the shoes of the 
accused perceived about whether they were free to leave. In the absence of 
testimonial evidence, which is what happens when such is either rejected or was 
never tendered, there is still a need to inquire into how the race of the accused 
may have impacted the s. 9 analysis. There is no indication that the trial judge 
employed, in any adequate or substantive way, the perspective of the reasonable 
person in Grant who had informed themselves about community perspectives on 
race and policing. The need to consider the race relations context arises even in 
cases where there is no testimony from the accused or any witness about their 
personal experience with police. Even without direct evidence, the race of the 
accused remains a relevant consideration under Grant.”125  

[51] The trial judge in Le gave priority consideration to Mr. Le’s evidence that he did not perceive 

himself to be detained. This Court was emphatic that the inquiry is objective, but emphasized: 

“While the s. 9 analysis is objective in the sense that it inquires into how a reasonable 
person would have perceived the police encounter (and not, in this case, how Mr. Le 
perceived it), the reasonable person whose standpoint is determinative and whose 
mind is sought to be read is one who stands in the accused’s shoes — that is, one 
who is imbued with the experiences that accompany the accused’s particular 
circumstances. In other words, the reasonable person must live in the same world, 
so to speak, as the accused. In considering whether an encounter with police 
amounted to a detention, therefore, a court must consider all relevant 
circumstances particular to the accused. Such a reasonable person would in our 

 
122 Ibid at para 97. 
123 Ibid at para 98. 
124 Ibid at para 119. 
125 Ibid at para 106 (emphasis added). 
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view conclude that there was a detention from the moment the officers entered the 
backyard and started asking questions.”126 

[52] The trial judge in the case at bar commented on what he perceived was Nigel Lafrance’s

subjective belief as to whether he was detained during the interview, stating: “I conclude that

Lafrance did not subjectively experience any improper police behaviour during the interview.”127

[53] The trial judge in the case at bar failed to apply Grant to the circumstances of the detention

at the residence as they would reasonably be perceived by either Nigel Lafrance or someone with

his personal characteristics.128 The trial judge then erred by focusing his analysis on the

circumstances as perceived by Cpl. Eros and Cpl. Zazulak, and subjectively by Nigel Lafrance.

The trial judge also erred by misapplying Grant to the circumstances of the transport. This was

compounded by misapplying Grant to the circumstances of the interview. Finally, the trial judge

failed to properly apply Grant to the whole of the circumstances as they evolved on March 19,

2015.

[54] Fortunately, the Majority of the Court of Appeal correctly applied Grant,129 Suberu,130 and

Le.131 Further, the Court did not just apply those rationes correctly; it specifically indicated how

and why the trial judge had erred. In so doing, the Majority was careful to defer, where appropriate,

to the trial judge on the fact-finding aspect of his decision. The Court dealt with the application of

the Grant criteria at paragraph 29 of their judgment,132 and the application of the Moran / Seagull

criteria at paragraphs 30 of their judgment.133

[55] The Majority of Court of Appeal’s judgment on the application of Grant and Le to the facts

of this case is textbook and unassailable. The complete analysis is contained at paragraphs 32

through 40 of the judgment.

126 Ibid at para 121 (emphasis added). 
127 Lafrance ABQB, supra note 66 at para 29. 
128 See the discussion above at paras 7(e) & 33. 
129 Grant, supra note 73. 
130 2009 SCC 33 [Suberu]. 
131 Le, supra note 74. 
132 LaFrance ABCA, supra note 67. 
133 Ibid. 
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[56] It is against the backdrop of the events leading up to April 7, 2015 that subsequent events

must be viewed. Nigel Lafrance was treated on March 19, 2015 in a manner that, with all due

respect, no mature adult white male would ever have been treated. There is no conceivable way

that the RCMP would have tried to further their investigation by taking the clothes, DNA,

fingerprints, and cell phone from a mature, white male in Ft. McMurray in -11 degrees in the

manner that was done here. Nor would the RCMP have been so dismissive of Nigel Lafrance’s

evident confusion as is described in this factum. The RCMP clearly exploited the power imbalance

at every stage up of this investigation up to and including April 7, 2015.

[57] While 19 days elapsed between the statements, very little had changed during this time from

the perspective of Nigel Lafrance. He was still unemployed,134 completely dependent upon his

father, the RCMP were in possession of the cell phones of Nigel Lafrance and Michalla Jones, and

Nigel Lafrance does not appear to have had access to a landline during this time.135

[58] The trial judge, under a heading entitled “Proximity Analysis”, looked at the impact the

March 19, 2015 statement had on Nigel Lafrance making the April 7, 2015 statement to the

RCMP.136 As correctly determined by the Majority of the Court of Appeal, this analysis by the

trial judge was insufficient in scope and, as a result, produced the incorrect finding that the first

statement was not a substantial contributing factor to the second.137 The Majority further held that

the April 7, 2015 statement “would not have taken place but for the evidence harvested during the

March 19, 2015 statement.”138

134 AAR, Vol V, Tab 17, page 65, line 597.  
135 AAR, Vol V, Tab 17, page 59, line 458 to page 60, line 461. 
136 Lafrance ABQB, supra note 66 at paras 94-100. 
137 Ibid at para 100. 
138 LaFrance ABCA, supra note 67 at para 36. 

April 7, 2015 
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[59] Further, Cpl. Eros directly contributed to the causal link between the two statements. During

the April 7, 2015 interview, Cpl. Eros referenced the previous interview 22 times.139 This, in turn,

led Nigel Lafrance to also reference the previous interview more than once.140

[60] The Majority of the Court of Appeal was also correct in finding that the s.10(b) rights of

Nigel Lafrance were breached again during the April 7, 2015 interview. While Nigel Lafrance did

eventually speak to Legal Aid, his confusion regarding his right to counsel was objectively evident

and persistent, and unresolved by every RCMP officer he dealt with.

[61] It is clear from the record that prior to speaking with the Legal Aid Duty Counsel on April

7, 2015:

a) The RCMP did not clear up any confusion arising from the “lawyer aspect” comment

made during the March 19, 2015 taking of the DNA sample;141

b) Nigel Lafrance had no previous engagement of any Charter rights;

c) He therefore would never have been advised of a right to counsel;

d) He would not have known what the right to counsel entailed; and

e) He was objectively confused by the interaction with Cst. Atwood.142

[62] There was nothing to indicate to Nigel Lafrance (someone whose only engagement with the

RCMP had included a casual, if not callous, disregard for his rights), that the RCMP could not

continue to treat him on April 7, 2015 as they had treated him on March 19, 2015.

[63] When the RCMP asked Nigel to provide a blood sample on March 19, 2015, Sgt. Nason

139  AAR, Vol V, Tab 17, page 41, line 38; page 42, lines 51-53, 55-56, 61; page 43, lines 73, 78; 
page 44, lines 112-14; page 49, line 226; page 54, line 343 to page 55, line 345; page 55, lines 
366-67; page 58, line 428; page 61, line 499; page 83, lines 1001-03; page 115, lines 1746-47;
page 116, line 1763; page 120, line 1857; page 121, lines 1869-70, 1872, 1876; page 126, lines
1990, 1992; page 133, lines 2149-50; page 141, line 2336; page 217, line 4073; AAR, Vol V,
Tab 18, page 224, line 88. These references served to build rapport and to guide questioning
by Cpl. Eros.

140  AAR, Vol V, Tab 17, page 181, lines 3257-3259; page 183, line 3293.  
141 Supra page 8 at para ee.  
142 Supra page 9 at paras jj-mm, where Nigel Lafrance did not accurately repeat back to Cst. 

Atwood the caution he is read. 
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informed Nigel Lafrance that he may contact a lawyer and may also contact a parent. Sgt. Nason 

rescinded that comment, but did not clear up any confusion his actions caused.143 The Court in R. 

v. Bartle, held that “it is important that the standard caution given to detainees be as instructive

and clear as possible.”144 Here, Sgt. Nason muddied the instructions, resulting in a situation where

it appeared that the police controlled whether Nigel Lafrance could contact counsel.

[64] Nigel Lafrance had a 14-minute discussion with “Legal Aid”.145 Cst. Atwood and Cst. Aubin

then spoke to Nigel Lafrance, and Nigel Lafrance was asked if he has ever been fingerprinted

before. He responds “Uh yeah I had to do it on paper when I got (interrogated).” Cst. Atwood then

states, “Uh Okay. When you got interrogated? We don’t call it interrogation.”146

[65] This illustrates the difference in perception between a docile, compliant, naïve, Indigenous

young man, as opposed to an older, white male in a position of power. When Nigel Lafrance is

told his perception did not matter, he retreated into his traditional coping mechanism: becoming

compliant and non-confrontational.

[66] As the Court in Le observed;

“Merely because an individual has had repeated interactions with the police does not
mean that the individual has acquired a level of sophistication in dealing with the 
police. Indeed, in our view, it is more reasonable to anticipate that frequency of police 
encounters will typically foster more, not less, “psychological compulsion, in the form 
of a reasonable perception of suspension of freedom of choice” (Therens, at p. 644). 
…That is, when individuals have repeated exposure to unwanted experiences 
from a more powerful source, they learn to simply acquiesce and try to get 
through the unwanted experience by getting it over with as quickly and peaceably 
as possible.”147 

[67] In R. v. McCrimmon, this Court stated that the purpose of s. 10(b) is to provide a detainee

with an opportunity to obtain legal advice on their rights and obligations under the law, primarily

the right to remain silent.148

[68] In R. v. Sinclair, this Court described the circumstances wherein a second consultation with

143 Supra note 42. 
144 [1994] 3 SCR 173 at 193 [Bartle], citing R. v. Baig, [1987] 2 S.C.R. 538 at 540. 
145 AAR, Vol III, Tab 8, page 64, lines 30-34 
146 Supra note 53, citing to AAR, Vol V, Tab 16, page 34, lines 119-121. 
147 Le, supra note 74 at para 109 (emphasis added). 
148 2010 SCC 36 [McCrimmon]. 
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counsel is required.149 It is respectfully submitted that the types of circumstances defined in 

Sinclair were at play in this case and, as such, Nigel Lafrance should have been given a second 

meaningful opportunity to contact counsel during the April 7, 2015 interaction with the RCMP.  

[69] Sinclair illustrates three non-exhaustive examples of when the entitlement to reconsult

counsel arises, namely: a) new procedures involving the detainee; b) changes in jeopardy; and c)

reasons to question the detainee’s understanding of his section 10(b) right.150 It is the position of

the Respondent that Sinclair was engaged on a) and c), as well as in the residual category.

[70] This Court stated, in defining the first category in Sinclair:

“The initial advice of legal counsel will be geared to the expectation that the police will
seek to question the detainee. Non-routine procedures, like participation in a line-
up or submitting to a polygraph, will not generally fall within the expectation of 
the advising lawyer at the time of the initial consultation. It follows that to fulfill 
the purpose of s. 10(b) of providing the detainee with the information necessary to 
making a meaningful choice about whether to cooperate in these new procedures, 
further advice from counsel is necessary: R. v. Ross, 1989 CanLII 134 (SCC), [1989] 1 
S.C.R. 3.”151

[71] R. v. Ross concerned a situation where an accused, after receiving legal advice, was asked to

participate in a line up.152 There, this Court held:

“…When participating in a line-up, the accused is participating in the construction of 
credible inculpating evidence. Obviously, this piece of evidence could not be obtained 
without the accused's participation in its construction since the evidence of a line-up held 
without the presence of the accused is irrelevant to the Crown's case. Thus, while the 
accused does not participate in the creation of "real evidence" of identity, the accused does 
participate in the creation of credible line-up evidence. An accused who is told to 
participate in a line-up before having had a reasonable opportunity to communicate 
with counsel is conscripted against himself since he is used as a means for creating 
evidence for the purposes of the trial. Line-up evidence is evidence that could not 
have been obtained but for the participation of the accused in the construction of the 
evidence for the purposes of the trial. In my view, the use of such evidence goes to 
the fairness of the trial process.”153 

[72] Here, every single one of the additional non-routine procedures identified above (page 13,

149 2010 SCC 35 at paras 49-52 [Sinclair]. 
150 Ibid. 
151 Ibid at para 50. 
152 [1989] 1 S.C.R. 3 [Ross]. 
153 Ibid at 16-17 (emphasis added). 
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paragraph ss), would not reasonably have fallen within the expectation of the Legal Aid Duty 

Counsel during the initial telephone call (with the exception of a confession), and all are “evidence 

that could not have been obtained but for the participation of the accused in the construction of the 

evidence for the purposes of the trial.”154 

[73] This Court, in examining the third category in Sinclair, stated:

“If events indicate that a detainee who has waived his right to counsel may not have
understood his right, the police should reiterate his right to consult counsel, to ensure 
that the purpose of s. 10(b) is fulfilled: Prosper. More broadly, this may be taken to 
suggest that circumstances indicating that the detainee may not have understood 
the initial s. 10(b) advice of his right to counsel impose on the police a duty to give 
him a further opportunity to talk to a lawyer. Similarly, if the police undermine 
the legal advice that the detainee has received, this may have the effect of 
distorting or nullifying it. This undercuts the purpose of s. 10(b). In order to 
counteract this effect, it has been found necessary to give the detainee a further 
right to consult counsel.”155  

[74] In this case, Nigel Lafrance’s confusion was palpable, both before and after speaking to the

Legal Aid Duty Counsel, and was objectively observable from the words spoken by Nigel Lafrance

(notwithstanding his evidence as to what he was thinking was rejected by the trial judge). A

reasonable person in Nigel Lafrance’s shoes would also be confused. It is not flippant to suggest

Nigel Lafrance was “a deer in the headlights”.

[75] In Dussault c. R., the Quebec Court of Appeal found that the s. 10(b) rights of Patrick

Dussault were breached when he was prevented from speaking to his counsel face-to-face.156

[76] The Court in that case held:

“[34]  A narrow and formalistic view of Sinclair could have ramifications that are
clearly antithetical to a purposive view of the right in section 10(b). At an extreme, 
for example, it would allow police to assert that the right was exhausted if a suspect 
successfully reached counsel by telephone and the lawyer said little more than that she 
would come immediately to the station to advise the suspect more fully. The present 
case is not far removed from that possibility. This interpretation is clearly too 
restrictive if in the circumstances of the case its effect is not only to frustrate a 
suspect’s right to counsel but to condone conduct that is deliberately intended to 

154 Ibid at 16. 
155 Sinclair, supra note 149 at para 52 (emphasis added). 
156 2020 QCCA 746 [Dussault]. 
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frustrate the effective exercise of that right by a suspect who seeks to avail himself 
of its protection. 

… 

[36] The jurisprudence in Sinclair and related cases does not permit investigators
to behave in a manner that frustrates the right to counsel. That jurisprudence is
not inconsistent with a purposive interpretation of the right, as demonstrated by
this court in Stevens. A purposive interpretation guarantees to a suspect the
effective assistance of counsel when such assistance is sought. Correspondingly,
the right requires investigators to facilitate the effective assistance of counsel. The
evidence in this case makes clear that the effective assistance of counsel was denied
when investigators determined not to permit a continuation of the consultation
that began on the telephone. This determination was inconsistent with the
implementation duties of the investigators under section 10(b).”157

[77] In this case, Nigel Lafrance clearly demonstrated an expectation that he would be able to

continue his brief phone call with counsel in-person; in fact, this was precisely what he was advised

to do by the Legal Aid Duty Counsel.158 The RCMP in this case deliberately, and in a high-handed

manner, prevented Nigel Lafrance from meaningfully availing himself of a right to counsel.

[78] In R. v. Badgerow,159 Mr. Badgerow asked to speak to a specific lawyer upon arrest. When

he was unable to reach that lawyer, he attempted to contact two other lawyers and eventually spoke

to a partner of the first lawyer. After a brief telephone conversation with the partner, Mr. Badgerow

told the arresting officer that he had instructed the partner to keep trying to get in touch with his

lawyer. On being asked by the arresting officer if he was satisfied he had spoken to counsel, the

appellant said yes, but asked if he could make another call. The arresting officer refused and

proceeded to interview Mr. Badgerow.

[79] The Ontario Court of Appeal found that the police breached Mr. Badgerow’s s. 10(b)rights

by failing to give him a reasonable opportunity to consult counsel of his choice and by failing to

hold off in questioning him until he had been given that opportunity stating:

“[39]    In this case, unlike the accused in Mayo, the appellant did not 
acknowledge being satisfied that he had obtained “proper legal instruction”. On 
the contrary, he acknowledged only that he had spoken to a particular lawyer. 
Significantly, both immediately before and immediately after acknowledging that 

157 Ibid at paras 34-36 (emphasis added). 
158 AAR, Vol V, Tab 17, page 139, lines 2281-2286. 
159 2008 ONCA 605 at para 39 [Badgerow]. 
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fact, the appellant made statements that raised at least the possibility that he had 
not exercised his right to counsel….160 

… 

[46] Although the police cannot be expected to be mind readers, they are not
entitled to ignore statements by an accused that raise a reasonable prospect that
the accused has not exercised his or her s. 10(b) rights. Rather, where an accused
makes such a statement, the police must be diligent in ensuring that an accused
has a reasonable opportunity to exercise his or her rights, and may not rely on
answers to ambiguous questions as a basis for assuming that an accused has
exercised his or her rights.161

… 

“[50]     In my view, the possibility that Mr. Mackesy may have told the appellant 
not to say anything is irrelevant to the issue of whether the appellant’s s. 10(b) rights 
were breached. The right to seek advice from counsel of choice on arrest or 
detention is not limited to receiving perfunctory advice to keep quiet. Rather, it 
entitles an accused to obtain sufficiently meaningful advice to enable him or her 
to make an informed choice concerning whether to exercise his or her right to 
silence: see R. v. Hebert (1990), 1990 CanLII 118 (SCC), 57 C.C.C. (3d) 1 (S.C.C.). 

[51] Even if Mr. Mackesy volunteered brief advice to the appellant along the
lines of keep quiet, the appellant was well within his rights to continue to assert
his right to consult counsel of his choice and to enlist Mr. Mackesy’s help in
finding him. ...”162

[80] During the April 7, 2015 exchange with Cpl. Eros, Nigel Lafrance demonstrates:

a) He misunderstood the availability of Legal Aid to someone in his circumstances;

b) He was told to sit down and speak to a lawyer in person, and not just over the telephone,

indicating the provision of advice was not yet complete; and

c) The words spoken indicate clearly that the purpose of contacting his father was to retain

counsel, to further the initial provision of advice face-to-face, as opposed to a lawyer sitting

in on the interview.

[81] It is clear from the transcript of the April 7, 2015 exchange that Nigel Lafrance was being

overwhelmed by Cpl. Eros. Cpl Eros, from his previous experience with Nigel Lafrance on March

19, 2015, was aware that he could run roughshod over the rights of this this naïve, young,

160 Ibid at para 39 (emphasis added). 
161 Ibid at para 46 (emphasis added). 
162 Ibid at paras 50-51 (emphasis added). 
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Indigenous man. When Nigel Lafrance indicated he wished to contact his father, he was exerting 

his right to counsel as forcefully as he could; Cpl. Eros was simply not going to allow him to 

“lawyer up”. 

[82] It is clear that after Nigel Lafrance asserted his right to speak to a lawyer, he did not thereafter

explicitly waive his right to counsel, nor did he implicitly waive this right by speaking with Cpl.

Eros.163 Under the circumstances, it was incumbent upon Cpl. Eros to do one of two things: either

allow Nigel Lafrance to speak again to the Legal Aid Duty Counsel, or to facilitate the reasonable

alternative proposed by Nigel Lafrance – to call his father. Since he did neither, Cpl. Eros once

again breached Nigel’s s.10(b) Charter rights. Despite telling Nigel Lafrance he was welcome “to

have a lawyer at any time,”164 Cpl. Eros contradicted this statement by subsequently denying Nigel

Lafrance the opportunity to consult counsel a second time.

[83] Certainly, there are limits to the right to counsel. As the Court stated in R. v. Willier:

“[42] … However, unless a detainee indicates, diligently and reasonably, that the
advice he or she received is inadequate, the police may assume that the detainee is 
satisfied with the exercised right to counsel and are entitled to commence an 
investigative interview. In this case, despite the brevity of Mr. Willier’s 
conversations with Legal Aid, Mr. Willier gave no indication that these 
consultations were inadequate. Quite the contrary, he expressed his satisfaction 
with the legal advice to the interviewing officer, prior to questioning. Mr. Willier 
is not entitled to express such satisfaction, remain silent in the face of offers from 
the police for further contact with counsel, remain silent in the voir dire as to the 
alleged inadequacies of the actual legal advice received, and then seek a finding 
that the advice was inadequate because of its brevity. A s. 10(b) Charter breach 
cannot be founded upon an assertion of the inadequacy of Mr. Willier’s legal advice 
…”165  

[84] It should be noted, in contrast to Willier and Badgerow, Nigel Lafrance was never asked by

either Cst. Atwood nor by Cpl. Eros if he was satisfied with the legal advice he received. He was

asked if he understood the advice, but never if he was satisfied with it. Further, Nigel Lafrance did

make the inadequacies and incomplete nature of the advice by had received known to Cpl. Eros in

a manner that was as forceful as someone in his shoes could.

163 See R. v. Manninen, [1987] 1 S.C.R. 1233. 
164 AAR, Vol V, Tab 17, page 137, lines 2250-2252. 
165 2010 SCC 37 at para 42 (emphasis added) [Willier]. 
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[85] As the Majority of the Court of Appeal held in the case at bar, when Nigel Lafrance told Cpl.

Eros that the Duty Counsel had told him he needed to consult a lawyer face-to-face, the only

objectively available reasonable inference is that the advice he received in his telephone

consultation was incomplete.166

[86] In R. v. Doonanco, the Court ruled that the fact the police never asked Ms. Doonanco if she

was satisfied with the advice she had received from counsel prior to proceeding with the interview,

as well as the tenor of the interview itself, demonstrated that she lacked comprehension about the

legal advice she did receive, constituting a breach of s. 10(b).167

[87] It is respectfully submitted that this case clearly falls within one of the recognized categories

that Sinclair describes as requiring a second opportunity to reconsult counsel. However, as was

held by the Court of Appeal, this case falls within the residual category in Sinclair, which clearly

indicates that:

"… the categories are not closed. Where the circumstances do not fall into a situation 
previously recognized, the question is whether a further opportunity to consult a lawyer 
is necessary to fulfill s. 10(b)’s purpose of providing the detainee with advice in the 
new or emergent situation.”168  

[88] The Court in Sinclair stated:

“The change of circumstances, the cases suggest, must be objectively observable in
order to trigger additional implementational duties for the police. It is not enough for 
the accused to assert, after the fact, that he was confused or needed help, absent 
objective indicators that renewed legal consultation was required to permit him to make 
a meaningful choice as to whether to cooperate with the police investigation or refuse 
to do so.”169 

[89] Citing R. v. Burlingham, this Court held in Sinclair that in the event of circumstances which

indicate that the detainee may not have understood the initial s. 10(b) advice of his right to counsel:

“[P]olice [have] a duty to give him a further opportunity to talk to a lawyer. Similarly, 
if the police undermine the legal advice that the detainee has received, this may have 
the effect of distorting or nullifying it. This undercuts the purpose of s. 10(b). In order 

166 LaFrance ABCA, supra note 67 at para 55. 
167 2016 ABQB 583 at paras 85-92. Appeal allowed on other grounds: R. v. Doonanco, 2020 

SCC 2. 
168 Sinclair, supra note 149 at para 54. 
169 Ibid. 
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to counteract this effect, it has been found necessary to give the detainee a further right 
to consult counsel.”170 

[90] The RCMP created confusion for Nigel Lafrance on more than one occasion. After reading

Nigel Lafrance the wrong caution, Sgt. Nason does not clarify what “lawyer aspect” means.171 As

identified above, Cst. Atwood clearly records confusion Nigel Lafrance has with respect to how

Legal Aid works, and Cpl. Eros describes the conversation between Nigel and Legal Aid as “miss

interrupted,”172 clearly acknowledging Nigel’s lack of comprehension of his full Charter rights,

but does not give him an opportunity to seek clarity with a lawyer. This comment is important, as

it is never clarified during the April 7, 2015 interview.173 In his voir dire testimony, Cpl. Eros

indicated that the word should have been “misinterpreted”.174 This demonstrates that even when

something non-sensical is stated by Cpl. Eros, it is not challenged by such a naïve young man.

[91] Lastly, despite Cpl. Eros saying “Nigel you’re – you’re more than welcome to – to have a

lawyer at any time,”175 Nigel Lafrance was not given the opportunity to wait a reasonable amount

of time for his choice of counsel to become available.

[92] As well, although not considered necessary to be addressed by the Majority for the purposes

of the Appeal, the actions of Cpl. Eros, arguably undermined the limited understanding that Nigel

Lafrance did have from the Legal Aid Duty Counsel, when Cpl. Eros denigrated the advice

received from the Duty Counsel. When Cpl Eros stated “I won’t say it’s, it’s bad advice but it’s

maybe miss – a little bit miss ah – miss ah – interrupted,”176 he was denigrating that advice.

[93] The trial judge quoted Sinclair at paragraphs 131-135 of his judgment, but does not properly

or adequately complete an analysis in accordance with the types of circumstances outlined in

Sinclair.

[94] The Court of Appeal in this case, on the other hand, performed a complete, fair and objective

review of all of the requisite factors in determining that Nigel Lafrance should have been afforded

170 Ibid at para 52, citing R. v. Burlingham, [1995] 2 SCR 206. 
171 Supra page 8, para cc. 
172 AAR, Vol V, Tab 17, page 139, lines 2287-2289. 
173 AAR, Vol II, Tab 7, page 193, lines 6-18. 
174 AAR, Vol II, Tab 7, page 193, lines 15-18. 
175 AAR, Vol V, Tab 17, page 137, lines 2250-2252 (emphasis added). 
176 AAR, Vol V, Tab 17, page 139, lines 2287-2290. 
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an opportunity to obtain the assistance of his father in securing counsel for the continuation of the 

initial legal advice. The Majority, in great detail, looked at the first and third Sinclair issues177, as 

well as the residual category, finding support for the third, as well as the residual categories. In so 

doing, the Majority outlined numerous relevant factors to be considered in this case, stating: 

“Relevant factors to consider in the appellant’s case include that: he expressed 
uncertainty regarding the role of a lawyer/legal advice at the custodial interview stage; 
his consultation with counsel was short in duration; he indicated that the advice he 
received was to have a lawyer speak with him in person, rather than over the phone; he 
was young, small in stature, and Indigenous; while he had been previously questioned 
by RCMP for 3.5 hours on this same matter he was not told that he could speak with a 
lawyer at that instance; he had no prior experience of this nature, outside of this offence, 
with law enforcement; he never indicated and was not asked if he was satisfied with 
the legal advice that he received; and, the trial judge found that he was naïve.”178 

[95] This Court in Grant identified three lines of inquiry guiding the consideration of whether

the admission of evidence tainted by a Charter breach would bring the administration of justice

into disrepute: (1) the seriousness of the Charter-infringing conduct; (2) the impact of the breach

on the Charter-protected interests of the accused; and (3) society’s interest in the adjudication of

the case on its merits.

[96] As this Court stated in Le:

“[141] While the first two lines of inquiry typically work in tandem in the sense that
both pull towards exclusion of the evidence, they need not pull with identical degrees 
of force in order to compel exclusion. More particularly, it is not necessary that both of 
these first two lines of inquiry support exclusion in order for a court to determine that 
admission would bring the administration of justice into disrepute. Of course, the 
more serious the infringing conduct and the greater the impact on the Charter-
protected interests, the stronger the case for exclusion (R. v. McGuffie, 2016 
ONCA 365, 131 O.R. (3d) 643, at para. 62). But it is also possible that 
serious Charter-infringing conduct, even when coupled with a weak impact on 
the Charter-protected interest, will on its own support a finding that admission of 
tainted evidence would bring the administration of justice into disrepute. It is the 
sum, and not the average, of those first two lines of inquiry that determines the 
pull towards exclusion. 

[142] The third line of inquiry, society’s interest in an adjudication of the case on its
merits, typically pulls in the opposite direction — that is, towards a finding that
admission would not bring the administration of justice into disrepute. While that pull

177 LaFrance ABCA, supra note 67 at paras 42-65. 
178 Ibid at para 59. 
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is particularly strong where the evidence is reliable and critical to the Crown’s case 
(see R. v. Harrison, 2009 SCC 34, [2009] 2 S.C.R. 494, at paras. 33-34), we emphasize 
that the third line of inquiry cannot turn into a rubber stamp where all evidence is 
deemed reliable and critical to the Crown’s case at this stage. The third line of inquiry 
becomes particularly important where one, but not both, of the first two inquiries pull 
towards the exclusion of the evidence. Where the first and second inquiries, taken 
together, make a strong case for exclusion, the third inquiry will seldom if ever tip the 
balance in favour of admissibility (Paterson, at para. 56). Conversely, if the first two 
inquiries together reveal weaker support for exclusion of the evidence, the third inquiry 
will most often confirm that the administration of justice would not be brought into 
disrepute by admitting the evidence.”179 

[97] In the case at bar, the prolonged and repeated infringements were not “inadvertent, technical

or otherwise minor infringements” (that) “impact less upon the rule of law and, therefore, upon

the reputation of the administration of justice than wilful or reckless disregard

of Charter rights.”180 The conduct of Cpl. Eros was not a “good faith” error. As this Court held

in R. v. Buhay, a “good faith” error on the part of the police must be reasonable and is not

demonstrated by pointing to mere negligence in meeting Charter standards.181

[98] As the Court in Le stated:

“In other words, the reputation of the administration of justice requires that courts
should dissociate themselves from evidence obtained as a result of police negligence 
in meeting Charter standards.”182 

[99] The circumstances of Nigel Lafrance’s detention on March 19, 2015, and his wish to

continue his consultation with counsel on April 7, 2015 did not take the police into “uncharted

legal waters”, nor did it “otherwise raise a novel issue”.183 about the constitutionality of their

actions. As this Court cautioned in Le, “[w]hile police are not expected to engage in judicial

reflection on conflicting precedents, they are rightly expected to know what the law is.”184

179 2003 SCC 30 (emphasis added). 
180 Grant, supra note 73 at para 74. 
181 2003 SCC 30, [2003] 1 S.C.R. 631 at para 59. 
182 Le, supra note 74 at para 143. 
183 Ibid at para 149. 
184 Ibid, citing Grant, supra note 73 at para 133. 
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[100] In the case at bar, the Majority of the Court of Appeal analysed the s.24(2) considerations

commencing at paragraph 77 and continuing to paragraph 85 of their judgment. Once again, the

Majority’s analysis is textbook and unassailable.

Conclusion 

[101] An objective viewer, looking at the events of March 19, 2015 and April 7, 2015 would

observe a significant pattern of egregious police misconduct to achieve the end of obtaining

evidence and getting a confession from a naïve, young Indigenous male.

[102] Firstly, on March 19, 2015, the RCMP both psychologically and physically detained Nigel

Lafrance, as those terms are defined in Grant and Le. The detention was lengthy, and contained

breaches that are of the most intrusive imaginable: the taking of bodily fluids for analysis.

[103] Then, on April 7, 2015, the RCMP actively obstructed the same confused man from

obtaining meaningful legal advice; firstly, by not clarifying matters when his confusion was

repeatedly voiced, and secondly, by deliberately refusing to allow Nigel Lafrance to either speak

to Duty Counsel a second time or to allow Nigel Lafrance to contact his father (to facilitate hiring

a lawyer of his choice). Nigel Lafrance was intentionally prevented from seeking legal advice as

he had been advised by the Duty Counsel.

[104] In R. v. Mack, this Court stated:

“It is a deeply ingrained value in our democratic system that the ends do not justify the
means. In particular, evidence or convictions may, at times, be obtained at too high a 
price.”185 

[105] There are only so many ways to say it: the Majority of the Alberta Court of Appeal corrected a

grave miscarriage of justice. They correctly deferred to the trial judge where appropriate; they were

correct on the standard of review; they were correct on the law, including the understanding of

how racialized minorities perceive their interactions with law enforcement; they were correct on

the application of the law to a situation where it was objectively observable that Nigel Lafrance

185 [1988] 2 S.C.R. 903 at 938. 
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needed a further consultation with counsel, and they were correct on their application of the law 

to the s. 24(2) analysis. 

PART IV: COSTS 

[106] The Respondent does not seek and makes no submissions about costs.

PART V: NATURE OF ORDER SOUGHT 

[107] The Respondent respectfully requests the appeal be dismissed.

PART VI: IMPACT OF SEALING ORDER OR PUBLICATION BAN 

[108] There is no publication ban, sealing or confidentiality order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated this 28th day of June, 2021, at Victoria, British Columbia 

_________________________ 

Gregory C. Lazin 

Counsel for the Appellant.186 

186 Assisted by Sarah J. Lazin, JD, LLM Candidate (University of Ottawa). 
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