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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. This appeal arises from municipal action that, while presented by the Respondent, Halifax 

Regional Municipality (“HRM”), as land use regulation and planning, is in reality a de facto 

expropriation1 without compensation of a private landowner’s property for a public park. 

2. The Appellant, Annapolis Group Inc. (“Annapolis”), claims that HRM has improperly used 

its power to regulate land use to avoid what would otherwise have been a statutory obligation to 

compensate it for this public use of its land. Annapolis says that it has suffered a de facto taking 

of its lands because of HRM’s actions. 

3. Annapolis owns 965 acres of land within HRM (the “Annapolis Lands”).2 The Annapolis 

Lands are beside a provincially designated 4,366 acre wilderness area. In 2006, HRM undertook 

to create a Regional Park for the public beside the wilderness area. The proposed Regional Park 

includes the Annapolis Lands.3 

4. HRM, however, did not zone the Annapolis Lands for public use as a park. Instead, HRM 

zoned them for future serviced residential development.4 Despite the designation for serviced 

residential development, no development can occur until it is approved by HRM through the 

secondary planning process.5 

                                                 
1 On this appeal, de facto expropriation and de facto taking are used interchangeably. For a 
discussion on the various terms used to describe de facto expropriation, see: Russell Brown, 
“The Constructive Taking at the Supreme Court of Canada: Once More, 
Without Feeling” (2007), 40 UBC L Rev 315 at 316 [Brown, “Constructive Taking”]; 
Appellant’s Book of Authorities (“ABOA”), Tab 10. 
2 Affidavit of Archie Hattie sworn October 16, 2019 at para 13 [Hattie Affidavit]; Appellant’s 
Record (“AR”) Vol. III, Tab 12, p 6. 
3 Hattie Affidavit at paras 15(a), 37-38; AR Vol. III, Tab 12, pp 6, 12. 
4 Hattie Affidavit at para 21. “Serviced” means that the development is connected to HRM 
roadways, water supply, sanitary sewer systems and storm water systems; AR Vol. III, Tab 12, p 
8. 
5 Hattie Affidavit at paras 34-36, 48; AR Vol. III, Tab 12, pp 11-12, 14 
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5. Although serviced development has long been the intended use of the Annapolis Lands,6 

the designation and HRM’s subsequent conduct was a disguised taking without compensation 

because HRM does not intend to permit any development on the Annapolis Lands. The serviced 

development designation is being used by HRM to keep the lands in a natural state while avoiding 

a statutory requirement to pay for the lands as a park. Section 24 of the Expropriation Act7 requires 

compensation to be paid for lands expropriated by a public authority and section 237 of the Halifax 

Regional Municipality Charter8 requires HRM to acquire lands it zones for future public use within 

one year.   

6. As HRM advised the public in a Questions and Answers document at the time:  

“… the reason the privately-owned lands were not zoned 
‘Regional Park’ at the time of adoption of the Regional Plan 
was because, as mandated by provincial planning legislation, 
HRM would have been required to purchase the subject 
lands within a one year timeframe.”9 

7. HRM then: 

(a) Arbitrarily refused Annapolis’s requests for secondary planning approval, which 

has kept the lands in an undeveloped state for 15 years; 

(b) All the while promoted the Annapolis Lands as a public park by inviting the public 

to use the lands as such and allowing trail signs to be posted, with the HRM logo 

and phone number, directing the public onto the lands. Copies of the HRM 

promotional material and trail signs are attached hereto as Appendix “A”. 

8. The Nova Scotia Court of Appeal granted partial summary judgment. It held that Annapolis 

has no remedy in de facto expropriation because “[t]here has been no acquisition of any interest in 

the Annapolis Lands by HRM and, similarly, Annapolis’ reasonable uses of its lands have not 

                                                 
6 Hattie Affidavit at paras 16-24; AR Vol. III, Tab 12, pp 7-8. 
7 Expropriation Act, RSNS 1989, c 156, ss 6, 24. 
8 Halifax Regional Municipality Charter, SNS 2008, c 39, ss 65, 237 [“Halifax Charter”].  
9 Birch Cove/Susie Lakes Area: Questions and Answers (“Q&A”), Question 6, Exhibit E, Hattie 
Affidavit; AR Vol. IV, Tab 12E, p 133. 

https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-156/latest/rsns-1989-c-156.html
https://www.canlii.org/en/ns/laws/stat/sns-2008-c-39/188221/sns-2008-c-39.html?docType=pdf
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changed.”10 In the Court’s view, “land must actually be taken from an owner and acquired by the 

authority”.11 

9. The Court of Appeal relied on Canadian Pacific Railway Co v Vancouver (City).12 As 

noted by Professor Brown (now Justice Brown), this Court’s analysis in CPR, if taken literally, 

effectively abolishes liability for de facto taking.13 The requirement of an “acquisition of any 

interest in the Annapolis Lands” as a condition precedent to compensation is contrary to this 

Court’s decisions in: 

(a) Manitoba Fisheries Ltd v The Queen14, where this Court found that the granting of 

a statutory monopoly to a Crown corporation destroyed the plaintiff’s business and 

was a taking of goodwill for which the Crown was obligated to compensate, even 

though the “taking” had not transferred any goodwill to the Crown corporation. 

(b) The Queen in Right of British Columbia v Tener15, where this Court found that the 

refusal to grant permits to work mineral claims owned by the plaintiff on Crown 

park land constituted a taking for which compensation was owed, despite the Crown 

not “acquiring” anything relating to the proprietary interest; and  

(c) Lorraine (Ville) v. 2646‑8926 Québec inc.16, where this Court found that a 

landowner could pursue a remedy of de facto expropriation after the government 

rezoned private land, adjacent to a public park, as a conservation area. In Lorraine, 

this Court described expropriation generally as “the power of a public authority to 

deprive a property owner of the enjoyment of the attributes of his or her right of 

ownership.”17 

                                                 
10 Reasons for Decision of the Nova Scotia Court of Appeal dated January 7, 2021, 2021 NSCA 
3 at para 92 [NSCA Reasons]; AR Vol. I, Tab 4, p 78. 
11 NSCA Reasons at para 71; AR Vol. I, Tab 4, p 73. 
12 2006 SCC 5 [CPR]. 
13 Brown, “Constructive Taking” at 316; ABOA, Tab 10. 
14 [1979] 1 SCR 101 [Manitoba Fisheries]. 
15 [1985] 1 SCR 533 [Tener]. 
16 2018 SCC 35 [Lorraine]. 
17 Lorraine at para. 1 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
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10. The Court of Appeal rejected, without principled justification, evidence of the public 

authority’s motive as a factor to be weighed in de facto expropriation. If the actions of a public 

authority are motivated by a disguised plan to take the claimant’s lands without paying 

compensation, that fact is relevant according to Lorraine.18 

11. The undisputed evidence led by Annapolis on the summary judgment motion is that HRM 

used its powers to obtain the benefit of a park without paying for it. HRM has caused the Annapolis 

Lands to languish in a completely undevelopable state for 15 years, purposefully refusing 

development to allow the public to enjoy them as a park. To borrow language from this Court’s 

decision in Antrim Truck Centre Ltd. v. Ontario (Transportation)19, an individual should not be 

expected to bear such a loss for the greater public good without compensation. 

12. This action is scheduled for trial beginning in September of 2022. The de facto 

expropriation claim, as with the others in the action, should be left to the trial court. 

B. THE FACTS 

(i) Factual Background 

13. Annapolis is the owner of approximately 965 acres of land in the Highway 102 West 

corridor area of Halifax. Annapolis has held most of these lands since 1956.20 The zoning history 

of the Annapolis Lands reflects an intention to reserve them for future municipally serviced 

development.21 

14. In June of 2006, HRM adopted its Regional Municipal Planning Strategy (“2006 RMPS”). 

Initial drafts showed the Annapolis Lands would be zoned as Open Space and Natural Resource 

for a Regional Park.22 The final draft, however, designated the Annapolis Lands for future serviced 

development. Part of the Annapolis Lands were zoned Urban Settlement, which contemplates 

                                                 
18 Lorraine at para 2. 
19 2013 SCC 13 at paras 2, 34 [Antrim]. 
20 Hattie Affidavit at paras 11-13; AR Vol. III, Tab 12, pp 5-6. 
21 Hattie Affidavit at paras 16-19; AR Vol. III, Tab 12, p 7. Excerpts from Examination for 
Discovery of K. Denty conduced September 23, 2019 [Sept 23 Denty Transcript], p 82, q 25 – p 
83, q 14, Exhibit A to Hattie Affidavit; AR Vol. III, Tab 12A, pp 47-48. 
22 Hattie Affidavit at para 27; AR Vol. III, Tab 12, p 9. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/12887/index.do?q=2013+SCC+13
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serviced development within 25 years, and the other was zoned Urban Reserve, which 

contemplates serviced development after 25 years.23 

15. Despite that zoning, HRM drew a conceptual Regional Park boundary in its 2006 RMPS 

around most of the Annapolis Lands.24 Although section 237 of the Halifax Charter contemplates 

that the municipality has one year to acquire lands which it wants for a future public use, HRM 

stated in its 2006 RMPS that it intended to acquire the private lands for the park “over time”.25  As 

HRM explained to the public, it did not zone the lands as a Regional Park to avoid the one-year 

requirement to pay for it.26 

16. The practical effect of the zoning applied to the Annapolis Lands is that Annapolis has no 

reasonable or economic uses of the land, other than serviced development.27 Annapolis can apply 

for serviced development, but it is only permitted if secondary planning is approved by HRM.28 

HRM is obligated to consider secondary planning requests in good faith and in accordance with 

express planning criteria.29 It has not done so.30 

17. On July 31, 2009, Annapolis applied for secondary planning approval.31 In October of 

2009, HRM staff recommended that the secondary planning application be deferred on the stated 

basis that it would have a negative financial impact on the municipality and there was no need for 

further development.32 Annapolis believed HRM’s rationale to be a pretext to prevent development 

and keep the lands for a park because: 1) the private landowners were going to bear 95% of the 

                                                 
23 Hattie Affidavit at paras 21, 27, 30, 34; AR Vol. III, Tab 12, pp 8, 9, 10, 11. The 25-year 
horizon is calculated from 2000 to completion of secondary planning. Based on the time required 
for secondary planning and development, secondary planning should have occurred years ago to 
achieve development of the Urban Settlement lands within the 25-year horizon. See: Hattie 
Affidavit at paras 32, 33(c); AR Vol. III, Tab 12, p 10, 11. 
24 Hattie Affidavit at paras 37-38; AR Vol. III, Tab 12, p 12. 
25 Hattie Affidavit at para 40; AR Vol. III, Tab 12, p 12. 
26 Q&A, Question 6, Exhibit E to Hattie Affidavit; AR Vol. IV, Tab 12E, p 133. 
27 Hattie Affidavit at para 36; AR Vol. III, Tab 12, p 12. 
28 Hattie Affidavit at para 48; AR Vol. III, Tab 12, p 14. 
29 Hattie Affidavit at paras 48-50; AR Vol. III, Tab 12, p 14-15. 
30 Hattie Affidavit at para 51; AR Vol. III, Tab 12, p 15. 
31 Hattie Affidavit at para 52; AR Vol. III, Tab 12, p 15. 
32 Hattie Affidavit at paras 54-55; AR Vol. III, Tab 12, p 16. 
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cost of infrastructure, such that there was no significant financial impact to HRM and 2) the 

methodology used to calculate housing supply was flawed.33 Annapolis retained independent 

experts who confirmed that HRM staff’s conclusions in the October 2009 report concerning the 

cost of development and availability of lands were flawed.34  

18. HRM asked Annapolis not to submit one of its critical expert reports to HRM Council. In 

exchange, HRM stated that it would participate in a facilitation process designed to negotiate 

development on the Annapolis Lands, as well as the creation of a Regional Park.35 The late 

Honourable Justice Heather Robertson acted as Facilitator from November 2014 to June 2016.36 

In the end, HRM and Annapolis could not reach an agreement. Justice Robertson concluded in her 

Facilitator’s Report that the Final Development Plan proposed by Annapolis was an appropriate 

solution. She noted that HRM “cannot delay indefinitely while not permitting the development of 

the lands”.37 

19. On June 30, 2016, the Minister of Environment for Nova Scotia wrote to the Mayor of 

HRM following the release of the Facilitator’s Report. The Minister essentially asked HRM not to 

permit any development on the Annapolis Lands. Of note, the Minister states: 

(a) Planning for the Regional Park had been underway for more than 10 years; 

(b) The concept of the Regional Park was developed in cooperation with the Province, 

and in 2009, the Province designated Crown lands adjacent to the Regional Park as 

a wilderness area with the understanding that HRM would seek to acquire the 

adjacent private lands in the Birch Cove Lakes area (i.e. the Annapolis Lands); 

(c) The Province was unhappy with the development proposal in the Facilitator’s 

Report because it permits a level of development and public access that could 

threaten the integrity of the wilderness area and create significant management 

issues for the Province; and 

                                                 
33 Hattie Affidavit at paras 56-57, 61; AR Vol. III, Tab 12, pp 16-17. 
34 Hattie Affidavit at paras 58-59; AR Vol. III, Tab 12, p 17. 
35 Hattie Affidavit at paras 64-66; AR Vol. III, Tab 12, pp 18-19. 
36 Hattie Affidavit at paras 79, 85; AR Vol. III, Tab 12, pp 21, 22. 
37 Hattie Affidavit at paras 100, 107; AR Vol. III, Tab 12, pp 25, 26. 



7 
 

 

(d) The Province “made a major investment” when it designated the Crown lands as a 

wilderness area to further HRM’s proposed Regional Park and it encouraged HRM 

to continue to pursue its vision for the Regional Park as originally conceptualized 

in the 2006 RMPS.38 

20. Despite Justice Robertson’s recommendations, on September 6, 2016, HRM deferred 

Annapolis’s secondary planning application once again. It has not addressed it since.39 

(ii) Summary Judgment is Inappropriate Where There are Material Facts in 
Dispute 

21. On the motion, it was HRM’s onus to demonstrate by evidence that there are no material 

facts in dispute. In response to that onus, HRM delivered an affidavit that only appended various 

planning resolutions.40 Annapolis delivered an extensive affidavit of Archie Hattie, its highly 

knowledgeable executive, totalling 154 paragraphs and 32 exhibits.41 HRM chose not to cross-

examine Mr. Hattie. 

22. The affidavit evidence of Mr. Hattie demonstrated that there will be many material facts in 

dispute at trial. On the motion, HRM did not concede those facts. It instead dismissed them as 

immaterial. 

23. First, HRM treats the Annapolis Lands as a park. HRM told the public that the Annapolis 

Lands are already set aside as a public park, that it wants to prevent development to keep them in 

a natural state, and that efforts to develop them are illegitimate.42 HRM encourages the public to 

use the Annapolis Lands as a park by promoting hikes and other outdoor activities on the lands,43 

                                                 
38 Letter dated June 30, 2016 from the Minister of Environment to Mayor of HRM Mike Savage, 
Exhibit Q to Hattie Affidavit; AR Vol. VI, Tab 12Q, pp 99-101. 
39 Hattie Affidavit at paras 117-122; AR Vol. III, Tab 12, pp 28-30. 
40 Reasons for Decision of Justice James L. Chipman dated November 20, 2019 at para 9 
[Reasons of Justice Chipman]; AR Vol. I, Tab 2, pp 5-6. 
41 Reasons of Justice Chipman at para 11; AR Vol. I, Tab 2, p 6. 
42 Reasons of Justice Chipman at para 25; AR Vol. I, Tab 2, p 12. Hattie Affidavit at paras 135, 
151; AR Vol. III, Tab 12, pp 33, 37. “The Coast”, pp 15-16, Exhibit “U” to Hattie Affidavit; AR 
Vol. VI, Tab 12U, pp 123-124. 
43 Hattie Affidavit at para 151; AR Vol. III, Tab 12, p 37. Screenshots from HRM’s website 
dated June 10, 2019, Exhibit “CC” to the Hattie Affidavit; AR Vol. VII, Tab 12CC, pp 8-13. 
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and permitting trail signs to be posted, with HRM’s phone number and logo, that promote trails 

across the Annapolis Lands.44 The signs state that trail problems should be reported to HRM. 

24. Second, HRM’s actions were designed to disguise their true intention of obtaining a park 

without compensation. As outlined above, HRM was initially going to zone the Annapolis Lands 

as a park but did not solely to avoid the requirement to compensate Annapolis.45 HRM then 

designated the Annapolis Lands for serviced development but made any development conditional 

on HRM’s approval.46 HRM has not approved, and does not intend to approve, any development 

because it wants the Annapolis Lands for a park.47  

25. The result of HRM’s actions is that: 

(a) Annapolis has no reasonable or economic uses of its lands except serviced 

development, which requires HRM’s approval.48 HRM has failed to consider 

Annapolis’s secondary planning applications in good faith, with experts concluding 

the rationale put forth by HRM in support of its decision to not grant secondary 

planning was flawed.49 On discovery, an HRM witness stated that HRM did not 

consider the relevant planning criteria when reviewing Annapolis’s secondary 

planning application. That evidence is now contested after the witness recanted.50 

Despite stating in its staff reports that there is no need for development, HRM 

                                                 
News Release from HRM dated May 30, 2019, Exhibit “DD” to Hattie Affidavit; AR Vol. VII, 
Tab 12CC, pp 14-17. 
44 Reasons of Justice Chipman at para 25; AR Vol. I, Tab 2, p 12. Hattie Affidavit at para 148-
150; AR Vol. VII, Tab 12, pp 36-37. Photographs of Signage, Exhibit “AA” to Hattie Affidavit; 
AR Vol. VII, Tab 12AA, pp 1-3. Photographs of trail board, Exhibit “BB” to Hattie Affidavit; 
AR Vol. VII, Tab 12BB, pp 4-7. 
45 Hattie Affidavit at para 139; AR Vol. III, Tab 12, p 34. Q&A, Exhibit “E” to Hattie Affidavit; 
AR Vol. IV, Tab 12E, p 133. 
46 Hattie Affidavit at paras 47-48; AR Vol. III, Tab 12, pp 13-14. 
47 Hattie Affidavit at paras 61, 122, 131; AR Vol. III, Tab 12, pp 17, 30, 32; Exhibit Q to Hattie 
Affidavit; AR Vol. VI, Tab 12Q, pp 99-101. 
48 Hattie Affidavit at paras 34-36; AR Vol. III, Tab 12, p 12. 
49 Hattie Affidavit at paras 56-59; AR Vol. III, Tab 12, pp 16-17. 
50 Affidavit of Grace Tsakas sworn October 17, 2019 at paras 3-6 [Tsakas Affidavit]; AR Vol. 
VII, Tab 13, pp 24-25. Exhibit A to Tsakas Affidavit; AR Vol. VII, Tab 13, pp 26-28. Exhibit C 
to Tsakas Affidavit at p 235, q 1-11; AR Vol. VII, Tab 13, p 73. 
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permitted serviced development on property all around the Annapolis Lands 

(including on lands not identified as future growth areas), such that the only 

undeveloped property in the area are lands which fall in the centre of the proposed 

Regional Park, including the Annapolis Lands.51  

(b) HRM has obtained the benefit of a public park while avoiding the financial 

commitment required to purchase the Annapolis Lands.52 By keeping the lands in 

this undeveloped state, HRM avoids disruption to its relationship with the Province, 

which expected HRM to acquire the Annapolis Lands for the Regional Park53 and 

it maintains the public expectation that the lands are a park54 without having to pay 

for them. 

(c) Annapolis bears the extraordinary burden of providing a Regional Park to the 

public.  

C. DECISIONS OF THE COURTS BELOW 

26. HRM moved for partial summary judgment before the Nova Scotia Supreme Court on 

Annapolis’s de facto expropriation claim. In Nova Scotia, the test on a motion for summary 

judgment is whether there are genuine issues of material fact, either pure or mixed with a question 

of law. If there are, the motion fails. If there are not, and there is a question of law (either pure or 

mixed with a question of fact), then the judge has discretion to either grant or deny summary 

judgment. This is based on whether the claim has a real chance of success. 55 

27. HRM argued there were no material facts in dispute and the claim did not have a real 

chance of success. Following a full day hearing, Justice Chipman concluded that there were “vast” 

genuine issues of material fact requiring a trial and dismissed HRM ’s motion.56 The reasoning of 

                                                 
51 Hattie Affidavit at paras 143-145; AR Vol. III, Tab 12, p 35. 
52 Hattie Affidavit at para 129; AR Vol. III, Tab 12, p 31. Sept 23 Denty Transcript, p 125, q 7-
11, Exhibit “A” to Hattie Affidavit; AR Vol. III, Tab 12A, p 56. 
53 Hattie Affidavit at para 131; AR Vol. III, Tab 12, p 32.  Excerpts from Examination for 
Discovery of K. Denty conducted September 24, 2019, p 73, q 2-12, p 121, q 22 - p 122, q 4, 
Exhibit “A” to Hattie Affidavit; AR Vol. III, Tab 12A, pp 96, 113, 114. 
54 Hattie Affidavit at paras 129, 130, 146-151; AR Vol. III, Tab 12, p 31, 36-37. 
55 NSCA Reasons at para 33; AR Vol. I, Tab 4, pp 28-30. 
56 Reasons of Justice Chipman at paras 25, 44; AR Vol. I, Tab 2, pp 12, 19. 
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the motions judge reflects an acknowledgement that de facto expropriation case law is highly fact 

specific, and he accepted that motive could be relevant to such a claim. 

28. HRM appealed to the Nova Scotia Court of Appeal. The Court of Appeal allowed the 

appeal, granted HRM’s motion for summary judgment, and dismissed Annapolis’s claim for de 

facto expropriation. The Court of Appeal concluded that the law of de facto expropriation was 

clear and settled, and that it required proof of an acquisition of a beneficial interest and the removal 

of all reasonable uses. Despite the undisputed evidence of HRM’s improper motive, the Court of 

Appeal held that motive is irrelevant.57 

29. The Court of Appeal held that for there to be an acquisition of a beneficial interest, “land 

must actually be taken from an owner and acquired by the authority”.58 On this issue, it concluded 

there were no material facts in dispute. The Court stated that “even if HRM has placed signage on 

the property to encourage people to use it, and financially supported parties that are using the lands, 

that does not amount to a taking. At best, it may be a trespass by those using the land. However, 

HRM has acquired nothing and Annapolis has lost nothing.”59 

30. The Court of Appeal also held that Annapolis did not lose all reasonable uses of its land 

because “nothing that HRM did in either 2006 or 2016 has prevented Annapolis from continuing 

with the only uses to which the lands have ever been put. The permitted uses of the lands from 

2006 remain, as does their longstanding identification as a possible future serviced area.”60 

31. The Court of Appeal granted partial summary judgment on the basis that Annapolis’s de 

facto expropriation claim had no reasonable chance of success. 

PART II - QUESTIONS IN ISSUE 

32. The questions on this appeal are: 

                                                 
57 NSCA Reasons at paras 71, 75; AR Vol. I, Tab 4, pp 39, 40. 
58 NSCA Reasons at para 71; AR Vol. I, Tab 4, p 39. 
59 NSCA Reasons at para 89; AR Vol. I, Tab 4, p 43. 
60 NSCA Reasons at para 93; AR Vol. I, Tab 4, p 44. 
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(a) Should the test for de facto taking established by this Court in Canadian Pacific 

Railway v Vancouver (City) be revisited?; 

(b) Does the exercise of a zoning power which deprives a landowner of the reasonable 

uses of its land in favour of creating a public park carry an implied obligation to 

pay compensation?; and 

(c) Is the motive of a government authority relevant in considering whether a “taking” 

occurs in a de facto taking case? 

PART III - STATEMENT OF ARGUMENT 

ISSUE #1: REVISITING THE CPR TEST 

33. Expropriation is the compulsory acquisition of property by the government.61 Also known 

as de jure expropriation, this form of taking occurs when, as a matter of law, the government 

acquires property from an owner.  

34. De jure expropriation is to be distinguished from other forms of action which may take or 

affect property rights, such as land use controls and other government regulation. Known as de 

facto expropriation or de facto taking in Canada,62 this form of taking occurs where a public 

authority does not acquire property, but regulates its use such that the owner is, to a legally 

significant measure, deprived of their rights of use and enjoyment.63 

35. At the core of every de facto taking case is government action that controls private property 

for a public purpose. The critical focus is whether the government action is so severe that it has 

effectively deprived the property owner of the reasonable uses of the land.64 

                                                 
61 Eric C.E. Todd, The Law of Expropriation and Compensation in Canada, 2nd ed 
(Scarborough, ON: Carswell, 1992), at 1 [Todd, “Expropriation”]; ABOA, Tab 4. Tener at para 
47. 
62 Also commonly referred to as regulatory taking or constructive taking. 
63 Brown, “Constructive Taking” at 315; ABOA, Tab 10. 
64 Brown, “Constructive Taking” at 333; ABOA, Tab 10. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
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36. In CPR, this Court articulated a test for a de facto taking which requires: 1) the acquisition 

of a beneficial interest in the property or flowing from it, and 2) the removal of all reasonable uses 

of the property.65 The approach in CPR: 

(a) Is a departure from historical jurisprudence, which did not require the acquisition 

of any beneficial interest; 

(b) Should be reconciled with this Court’s recent pronouncement in Lorraine; 

(c) Should be further developed with reference to international legal principles of 

takings law; and 

(d) Should be confined to its facts. As noted by Professor Brown (now Justice Brown), 

requiring the acquisition of a beneficial interest, whether in the property or flowing 

from it, results in a standard that is tantamount to an actual taking rather than a de 

facto taking.66  

37. The proper approach on a de facto expropriation case is to focus on the scope of the owner’s 

loss. Described as the “removal of all reasonable uses”, the analysis focuses on whether, and to 

what extent, the government action has affected the property owner’s use and enjoyment of their 

property.  

A. HISTORICAL JURISPRUDENCE: ACQUISITION OF A BENEFICIAL 
INTEREST NOT REQUIRED 

(i) The History: A Common Law Right to Compensation for Takings 

38. Whether it is a principle of law, interpretation, or custom, the right to compensation for a 

taking of property by government is deeply embedded in the common law tradition. As Blackstone 

observed,  

So great moreover is the regard of the law for private property, that 
it will not authorize the least violation of it; no, not even for the 
general good of the whole community. […] In this and similar cases 
the legislature alone can, and indeed frequently does, interpose, and 
compel the individual to acquiesce. But how does it interpose and 

                                                 
65 CPR at para 30. 
66 Brown, “Constructive Taking” at 316; ABOA, Tab 10. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
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compel? Not by absolutely stripping the subject of his property in 
an arbitrary manner; but by giving him a full indemnification and 
equivalent for the injury thereby sustained.67  

39. Where property is taken, there can be two sources of compensation. The first is in 

legislation. For example, expropriation legislation across the country provides compensation 

where land is taken by the government. The second is the common law. At common law, courts 

have long recognized an implied obligation to compensate where property is taken. 

40. The House of Lords decided in Attorney-General v De Keyser’s Royal Hotel68, that unless 

expressly provided for by statute, a public authority cannot deprive a subject of property without 

compensation. As this Court held in British Columbia (Forests) v Teal Cedar Products Ltd,69 while 

the presumption can be rebutted, “courts presume that legislatures intend to provide full 

compensation for expropriations.” 

41. The compensatory rule was traditionally applied to aid in the interpretation of statutes, to 

either read existing compensation provisions broadly or to prevent the taking of property without 

compensation.70 However, in Manitoba Fisheries, this Court described the principle as a common 

law right to compensation for takings.71 

42. In Manitoba Fisheries, this Court found that the granting of a statutory monopoly to a 

Crown corporation destroyed the plaintiff’s business and was a taking for which the Crown was 

obligated to compensate. On the issue of compensation, Estey J. noted that “there is no express 

language in the Act providing for the payment of compensation by the federal Crown”.72 Despite 

this, relying on the principle in De Keyser’s, Estey J. found that the taking that occurred was 

                                                 
67 Blackstone, Commentaries on the Laws of England, Book 1, ch 1, at 139; ABOA, Tab 3. 
68 [1920] AC 508 at 542, 579 [De Keyser’s]. 
69 2013 SCC 51 at para 37. 
70 Paul A. Warchuk, “Rethinking Compensation for Expropriation” (2015) 48:2 UBC L Rev 655 
at 676-677 [Warchuk, “Compensation for Expropriation”]; ABOA, Tab 8. Karen Horsman & 
Gareth Morley, Government Liability: Law and Practice (Toronto: Thomson Reuters, 2021), at 
5-16 [Horsman, “Government Liability”]; ABOA, Tab 5. 
71 Warchuk, “Compensation for Expropriation” at 656, 678-680; ABOA, Tab 8, Manitoba 
Fisheries at 118. 
72 Manitoba Fisheries at 109.  

https://www.bailii.org/uk/cases/UKHL/1920/1.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/13267/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
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unauthorized and ordered that compensation be paid.73 

43. Manitoba Fisheries has been interpreted by other courts as recognizing a common law right 

of compensation for unauthorized takings. As the Privy Council noted in Société United Docks v 

Government of Mauritius:74 

In Manitoba Fisheries Ltd v R [1979] 1 SCR 101 under the Canadian 
Freshwater Fish Marketing Act 1970 the Freshwater Fish Marketing 
Corp was granted the commercial monopoly in the export of fish 
from Manitoba and as a direct result of that grant a company 
engaged in the business of exporting fish from Manitoba was then 
unable lawfully to continue its business. It was held that the 
corporation had not taken or acquired the business of the 
company but that the Act had deprived the company of its 
business and for such deprivation the company was entitled to 
compensation at common law. The Supreme Court of Canada 
rejected the argument that compensation was only payable where a 
business had been compulsorily acquired. [emphasis added] 

44. There remains some confusion in the jurisprudence and academic commentary regarding 

the source of a party’s right to compensation and the remedies available,75 but regardless of its 

source, the notion that clear words are required before a taking without compensation is authorized 

is consistent with the history and purpose of expropriation legislation which is “the fulfilment by 

the state of its obligation to repair the injury caused to particular individuals for the public good”.76 

                                                 
73 Manitoba Fisheries at 118. 
74 Citing to [1984] UKPC 42 at 10, [1985] 1 All ER 864 at 872 [United Docks]. 
75 See most recently: Lynch v St. John’s (City), 2016 NLCA 35 at para 36 [Lynch], leave to 
appeal to SCC refused, [2016] SCCA No 390; Alberta (Minister of Public Works, Supply & 
Services) v Nilsson, 2002 ABCA 283 at para 47 [Nilsson ABCA], leave to appeal to SCC refused, 
[2003] SCCA No 35. See also: Warchuk, “Compensation for Expropriation” at 681-684 where 
the author notes that in British Columbia the case law incorrectly held that a claimant whose 
property was taken must find a right to compensation in a statute; ABOA, Tab 8. The author 
traces back this error to reliance on an outdated decision called Sisters of Charity of Rockingham 
v The King, [1922] 2 AC 315 [Sisters]. Indeed, in Wilson J.’s concurring judgment in Tener, she 
relies on Sisters for the proposition that a right to compensation must be found in statute (see: 
Tener at para 24). 
76 Toronto Area Transit Operating Authority v Dell Holdings Ltd, [1997] 1 SCR 32 at para 17 
[Dell Holdings]; Mark Milke, “Stealth Confiscation: How governments regulate, freeze, and 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://www.casemine.com/judgement/uk/5b2897b32c94e06b9e198d0c
https://www.casemine.com/judgement/uk/5b2897b32c94e06b9e198d0c
https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/en/item/16377/index.do
https://www.canlii.org/en/ab/abca/doc/2002/2002abca283/2002abca283.html
https://www.canlii.org/en/ab/abca/doc/2002/2002abca283/2002abca283.html
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6251/index.do?zoupio-debug#!fragment//(hash:(chunk:(anchorText:''),notesQuery:'',searchQuery:'29580',searchSortBy:RELEVANCE,tab:search))
https://www.bailii.org/uk/cases/UKPC/1922/1922_59.html
https://www.bailii.org/uk/cases/UKPC/1922/1922_59.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1465/index.do
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(ii) CPR Introduces the Concept of Acquisition of a Beneficial Interest  

45. CPR is this Court’s most recent common law decision on the right to compensation for de 

facto taking. In CPR, the Court articulated two elements to prove a de facto taking: (1) acquisition 

of a beneficial interest in the property or flowing from it; and (2) removal of all reasonable uses of 

the property.77 The test articulated by this Court in CPR appeared to introduce a new element into 

the law of de facto taking, that is: the requirement to prove an acquisition of a beneficial interest 

in property or flowing from it. 

46. CPR concerned a strip of land owned by the Canadian Pacific Railway (“CP”), known as 

the Arbutus Corridor. In 1886, the provincial Crown granted the corridor to CP as consideration 

for the construction and operation of a railway. A key fact in CPR was that CP was granted the 

Arbutus Corridor for a specific purpose: to build and construct a railway. From 1902 to 1999, CP 

used the lands for rail operations.78  

47. In 1999, CP began the process of formally discontinuing rail operations on the corridor. 

CP wished to redevelop the land for residential and commercial purposes. Those uses were not 

permitted by the existing zoning, nor were they contemplated in the initial grant of land. 

48. In 1986, the City identified that it wanted to preserve the corridor for transportation 

purposes. The City eventually passed an official development plan by-law (“By-Law”) designating 

the corridor as a public thoroughfare for transportation and greenways.79 This limited CP to 

uneconomic uses of its land outside of the permitted railway use for which the lands had been 

granted.80 Applicable legislation stated that such a By-Law was not an expropriation.81 

49. The primary argument before this Court in CPR was whether the By-law was ultra vires. 

However, this Court also dismissed the alternative argument that CP was entitled to compensation 

                                                 
devalue private property – without compensation”, (2012) The Fraser Institute, ch 4, p 39 [Milke, 
“Stealth Confiscation”]; ABOA, Tab 7. 
77 CPR at para 30. 
78 CPR at paras 1-2. 
79 CPR at para 4. 
80 CPR at para 8. 
81 CPR at para 19. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
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because the By-Law amounted to a de facto taking.  In brief reasons, this Court held that de facto 

taking had not been made out because: 

(a) The City did not acquire a beneficial interest in the property or flowing from it. All 

the City gained was an assurance that the land will be used or developed in 

accordance with its vision without even precluding the historical or current use of 

the land.82 

(b) CP did not lose all reasonable uses of its land. CP could operate a railway (the 

historical use), or it could lease the lands or enter into public private partnerships 

to use the lands in conformity with the new uses permitted in the By-law.83 

50. This Court also noted that “even if the facts of this case could be seen to support an 

inference of de facto taking at common law, that inference has been conclusively negated by s. 

569 of the Vancouver Charter” which states that property affected by the type of by-law passed is 

deemed not to have been taken.84  

51. In CPR, this Court introduced a new concept into de facto taking case law: the acquisition 

of a beneficial interest. However, the reasons of the Court do not provide any explanation for why 

this is a necessary part of the test, or what was intended by “acquisition of a beneficial interest in 

the property or flowing from it.”  

(iii) No Acquisition of a Beneficial Interest Required in Historical Case Law 

52. Woven throughout the history of de facto taking case law is a common theme that “actual 

taking” or “acquisition” is not a required part of the test. By definition, “de facto” taking involves 

something short of acquisition, whether actual possession or an actual gain.85  

53. In United Kingdom jurisprudence, courts found a right to compensation where property 

was destroyed for a public purpose, without the public authority acquiring anything. In Burmah 

                                                 
82 CPR at para 33. 
83 CPR at para 34. 
84 CPR at para 37. 
85 Brown, “Constructive Taking” at 321, 333; ABOA, Tab 10. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
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Oil Co Ltd v Lord Advocate,86 compensation was ordered for the government’s deliberate 

destruction of the claimant’s oil facilities in wartime to prevent their use to an advancing enemy. 

Similarly, in Ulster Transport Authority v James Brown & Sons Ltd,87 legislation which prohibited 

the claimants from transporting furniture – a business they had been engaged in since 1898 – was 

an unauthorized taking.  

54. In Canada, this Court has recognized that widely divergent forms of government actions, 

without acquisition, can amount to a “taking”. 

55. In Manitoba Fisheries, this Court found that the granting of a statutory monopoly to a 

Crown corporation destroyed the plaintiff’s business and was a taking for which the Crown was 

obligated to compensate. The bulk of the Court’s reasoning focused not on what the Crown gained, 

but on what the plaintiff lost. Ritchie J. observed that the creation of the statutory monopoly “had 

the effect of depriving the appellant of its goodwill as a going concern and consequently rendering 

its physical assets virtually useless and that the goodwill so taken away constitutes property of the 

appellant for the loss of which no compensation whatever has been paid.”88 

56. The government in Manitoba Fisheries argued that a “taking” required an acquisition. In 

doing so, it relied on unsuccessful arguments made in Ulster that there was a distinction between 

a “taking” which meant acquiring something and a “taking away” which did not require acquisition 

and instead involved dissipation or destruction.89 Those arguments were rejected by Ritchie J., 

who noted that the Court in Ulster concluded that the destruction of the claimant’s ability to engage 

in the business of furniture moving constituted a taking of property.90  

57. As outlined above, Manitoba Fisheries was interpreted by the Privy Council as a case 

where the government “had not taken or acquired the business of the company but […] deprived 

the company of its business”.91 

                                                 
86 [1965] AC 75 [Burmah Oil]. 
87 [1953] NI 79 [Ulster]; ABOA, Tab 1. 
88 Manitoba Fisheries at 118. 
89 Manitoba Fisheries at 110. 
90 Manitoba Fisheries at 111. 
91 United Docks at 10. 

http://www.uniset.ca/other/cs2/1965AC75.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do
https://www.casemine.com/judgement/uk/5b2897b32c94e06b9e198d0c
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58. In Tener, the plaintiff owned mineral claims on Crown land. Through a series of restrictions 

imposed on the land, which was designated as a park by the government, the plaintiff was refused 

permits to work the mineral claims on the Crown land. Estey J. concluded that this constituted a 

taking for which compensation was owed, despite the Crown not “acquiring” anything relating to 

the proprietary interest (i.e. the mineral claims).92 

59. Like Manitoba Fisheries, the Court’s reasoning reflects that a taking does not require an 

acquisition. Indeed, it expressly recognized that the extinction of an interest in land could constitute 

a taking: 

The term "land" is not defined in the statute. It must, in the ordinary 
process of statutory interpretation, be read as including an interest 
in land. The extinction of an interest in land must likewise, in the 
application of the ‘plain meaning’ technique of statutory 
interpretation, be included in the expression “expropriation of 
land” […].93 [emphasis added] 

60. Wilson J.’s concurring reasons in Tener affirm that an “acquisition” is not required. She 

held that “the absolute denial of the right to go on the land and sever the minerals” deprived the 

plaintiffs of their interest in the land, which constituted a taking.94  

61. Like Manitoba Fisheries, the Crown in Tener argued that in addition to showing that the 

legislation prevented the plaintiff from realizing its interest in the land (the “taking”), the plaintiff 

must also show that the Crown acquired that interest. Since the Crown did not acquire the mineral 

claims or the surface rights, the Crown said there could be no acquisition. Relying on Manitoba 

Fisheries, Wilson J. rejected that argument. 95  

62. Other cases have also concluded that a de facto taking can be satisfied by government 

conduct that was “equivalent” to taking without there necessarily having been acquisition of 

anything.96 For example, in Casamiro Resource Corp v British Columbia (Attorney General) 97, 

                                                 
92 Tener at para 60. 
93 Tener at para 53. 
94 Tener at para 31. 
95 Tener at para 35. 
96 Brown, “Constructive Taking” at 323-326; ABOA, Tab 10. 
97 (1991), 80 DLR (4th) 1 (BCCA), citing to 1991 CanLII 211 at p 18 [Casamiro]. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://www.canlii.org/en/bc/bcca/doc/1991/1991canlii211/1991canlii211.html
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the British Columbia Court of Appeal held that an expropriation occurred after an order in council 

prohibited the issuance of permits required to exercise certain mineral claims which turned them 

into “meaningless pieces of paper.”  

63. In Nilsson, the Alberta Court of Appeal described the key question for a de facto taking as, 

“… at what point does interference with the freedom of a property owner and a reduction in the 

incidents of property ownership equate with a taking of property warranting compensation?”98 

64. In Rock Resources, the British Columbia Court of Appeal found that legislation which 

precluded mining activities on lands designated as a park was a taking. Relying on Tener and 

Manitoba Fisheries, the Court concluded that the statute effected a taking. Notably, the reasoning 

on this point focused exclusively on what the plaintiff lost (i.e. access to minerals). There was no 

discussion of a benefit or acquisition.99 

65. Similarly, in Bingo City Games Inc., 100 the British Columbia Supreme Court described a 

de facto taking as something that could be accomplished “by creation of a regulatory regime such 

as to completely frustrate a person’s opportunity to enjoy his property”. Nothing in the reasons 

discusses an acquisition. 

66. None of these cases required the acquisition of a beneficial interest. Indeed, had that 

standard been required, it is questionable whether a taking could have even been found on the facts 

in any of the successful cases.  

(iv) Mariner Should be Confined to its Facts 

67. In CPR, this Court cited the Nova Scotia Court of Appeal’s decision in Mariner Real Estate 

Ltd v Nova Scotia (Attorney General),101 for the proposition that a de facto taking requires both 

                                                 
98 Nilsson ABCA at para 49. 
99 Rock Resources Inc v British Columbia, 2003 BCCA 324 at paras 42-57 [Rock Resources], 
leave to appeal to SCC refused, [2003] SCCA No 375. 
100 Bingo City Games Inc v British Columbia Lottery Corp, 2005 BCSC 25 at para 185. 
101 1999 NSCA 98 [Mariner]. 

https://www.canlii.org/en/ab/abca/doc/2002/2002abca283/2002abca283.html
https://www.canlii.org/en/bc/bcca/doc/2003/2003bcca324/2003bcca324.html
https://decisions.scc-csc.ca/scc-csc/scr/en/item/6212/index.do?zoupio-debug#!fragment//(hash:(chunk:(anchorText:''),notesQuery:'',searchQuery:'29918',searchSortBy:RELEVANCE,tab:search))
https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc25/2005bcsc25.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
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the acquisition of a beneficial interest in the property or flowing from it and the removal of all 

reasonable uses.102 Mariner should be confined to its facts. 

68. Cromwell JA’s pronouncement that both “the extinguishment of virtually all incidents of 

ownership and an acquisition of land by the expropriating authority must be proved”103 was made 

in a case where the claimants were seeking a declaration that land was expropriated under the Nova 

Scotia Expropriation Act.104 The claimants therefore had to “bring themselves within the definition 

of expropriation under the statute conferring compensation”105, which Cromwell JA highlighted 

as follows: 

[…] Section 3(1) of the Expropriation Act defines expropriate as “... 
the taking of land without consent of the owner by an expropriating 
authority in the exercise of its statutory powers...”.  There is no issue 
here that the owners did not consent or that the designation was 
lawful.  The question is whether “land” was “taken” “by” an 
expropriating authority.106 [emphasis in original] 

69. As noted by Cromwell JA, it was “common ground on [the] appeal that for there to be an 

expropriation, land must be taken from the respondents and acquired by the Province.”107 The 

claimant’s concession of the need to show an acquisition by the public authority was a key factor 

in Cromwell JA’s decision. However, if that agreed upon concession becomes a necessary 

requirement of the test for de facto expropriation, what is left to distinguish de facto expropriation 

from de jure expropriation? It appears that the only distinction left in Mariner between the two 

was the government’s failure to follow the expropriation procedure in the statute. 

70. To the extent that the decision in Mariner suggests that the nature of the benefit acquired 

by the government must be the same as the proprietary interest that has been effectively 

                                                 
102 CPR at para 30. 
103 Mariner at para 50. 
104 Mariner at para 9. 
105 Mariner at para 50 [emphasis added]. 
106 Mariner at para 10. 
107 Mariner at para 11. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
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confiscated,108  it is not consistent with the earlier case law. 

71. Cromwell JA rejected the argument that the “acquisition of an interest in land” included 

enhancing the value of public land.109 In doing so, Cromwell JA interpreted this Court’s ruling in 

Tener as holding that the interest taken and acquired was the loss of access to the lands where the 

mineral claims were.110 However, at the outset of Estey J.’s expropriation analysis in Tener he 

stated: “What right did the respondents lose and what interest did the government acquire?”.111 

Immediately following that question, Estey J. noted that the Crown “acquired a negative right not 

to compensate the respondents for future mineral development”112 and further established the 

public park by removing the respondent’s outstanding property interest on the park land.113 Later, 

Estey J. remarked that the action taken by the government “took value from the respondents and 

added value to the park.”114 Nothing in Tener suggests that the government acquired a beneficial 

interest in the property or flowing from it. 115 

72. Hallett JA wrote concurring reasons in Mariner which focused on the deprivation of 

property rights, not any acquisition by the government. Hallett JA observed that “If an owner of 

shore front property that is designated as a beach under the Beaches Act is refused permission to 

construct a type of dwelling that would be reasonable considering the nature of the land, then such 

refusal may well found a claim that the land has, in effect, been expropriated.”116 This reasoning 

cannot be reconciled with acquisition of an interest being part of the test, since the province 

acquired nothing in making a designation under the Beaches Act. Glube CJNS agreed with both 

                                                 
108 See Mariner at paras 91-99; Shawn H.T. Denstedt & Ryan Rodier, “What Happens When 
Developers Can’t Develop: Can and Should Resource Developers be Compensated When They 
Can’t Develop Their Assets” (2010) 48:2 Alta L Rev 331 at 340 [Denstedt, “Developers”]; 
ABOA, Tab 11. 
109 Mariner at paras 93-99. 
110 Ibid. 
111 Tener at para 48. 
112 Ibid. 
113 Ibid. 
114 Tener at para 60. 
115 Indeed, other cases have interpreted Estey J.’s decision in Tener as holding that the 
enhancement of the value of the park was a benefit. See for example: Steer Holdings Ltd v 
Manitoba et al (1992), 83 Man R (2d) 171 at 175, para 11 (MBCA). 
116 Mariner at para 118. 

https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
https://www.canlii.org/en/mb/mbca/doc/1992/1992canlii2773/1992canlii2773.html
https://www.canlii.org/en/mb/mbca/doc/1992/1992canlii2773/1992canlii2773.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
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sets of reasons, suggesting that the acquisition by the province of an interest was not a necessary 

element.  

B. CPR SHOULD BE RECONCILED WITH LORRAINE 

73. The decision of this Court in Lorraine affirms that expropriation can occur in the absence 

of an acquisition of a beneficial interest. In that case, private land that was intended to be developed 

was re-zoned as a conservation area. The landowner discovered this when he visited the land and 

saw that the Town had installed infrastructure for hiking and cross-country skiing on the lands. 

The landowner commenced an action challenging the zoning by-law as a nullity and alternatively, 

seeking compensation for disguised expropriation.117 

74. This Court in Lorraine described expropriation generally as “the power of a public 

authority to deprive a property owner of the enjoyment of the attributes of his or her right of 

ownership.”118 The focus is on the deprivation, not an acquisition by the expropriating authority. 

In the context of regulation, such as enacting a by-law, the Court held that where a government 

limits the enjoyment of the attributes of the right of ownership of property to such a degree that 

they are de facto taken from the person entitled to enjoy them, the government acts inconsistently 

with its planning powers and the landowner may pursue a claim for compensation arising from the 

disguised expropriation.119 

75. These principles were recently applied in Dupras c Ville de Mascouche.120 In that case, 

Ms. Dupras owned vacant land zoned for residential use that was used by the local population for 

recreational outdoor activities. In the early 2000’s, the City created a municipal park adjacent to 

the private lands. The City then rezoned the private land to ‘conservation’. The City refused to 

acquire the land.121 Ms. Dupras brought an action for compensation for a disguised expropriation. 

76. In concluding that the City had expropriated the land, the Superior Court of Quebec relied 

on this Court’s decision in Lorraine, noting that a disguised expropriation can occur in many 

                                                 
117 Lorraine at paras 7-9. 
118 Lorraine at para 1. 
119 Lorraine at paras 2, 46.  
120 2020 QCCS 2538 [Dupras]. 
121 Dupras at paras 1-5. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
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forms, including restricting use of the property through a zoning by-law.122 They key is whether 

the restriction amounts to a removal of all reasonable uses, the denial of the exercise of the right 

of ownership, or a real confiscation.123 In the court’s view, the application of the ‘conservation’ 

zone severely limited available uses and the City’s actions went further by promoting the lands as 

a park. The court concluded that by these actions, the City had engaged in a disguised 

expropriation.124 

77. This Court’s description of de facto expropriation in Lorraine accurately describes the 

common law of de facto expropriation as it existed before CPR.  

C. INTERNATIONAL JURISPRUDENCE ON DE FACTO TAKINGS 

78. Law in other jurisdictions reflects the same values referenced by this Court in Antrim, that 

there is no principled justification for one person to be compelled to bear the burden of providing 

a public benefit. Compensation for actual or de facto expropriation of property achieves this end 

by distributing the cost of public benefits across society as a whole. 

79. In a survey of 13 Western nations, one author found that the Canadian practice of requiring 

proof of an acquisition of a beneficial interest in the property and removal of all reasonable uses 

stands in contrast to most other countries surveyed.125 Indeed, as canvassed by Professor Brown 

(now Justice Brown) in his academic writings, Canada grants greater expropriation protection to 

foreign investors than CPR does to Canadian residents.126 

                                                 
122 Dupras at paras 104-108. 
123 Dupras  at paras 106-108. 
124 Dupras at paras 126-144. 
125 Milke, “Stealth Confiscation” at ch 4, p 34-35; ABOA, Tab 7. 
126 Russell Brown, “Legal Incoherence and the Extra-Constitutional Law of Regulatory 
Takings: The Canadian Experience” (2009), 1:3 IJLBE 179 at 182-186 [Brown, “Legal 
Incoherence”]; ABOA, Tab 9. Brown, “Constructive Taking” at 334-341; ABOA, Tab 10. See 
also: Milke, “Stealth Confiscation” at ch 4, p 32; ABOA, Tab 7. 

https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
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(i) United Kingdom  

80. Courts in the United Kingdom have long presumed that legislation does not intend to 

authorize the taking of private property without compensation.127  

81. Modern development of English takings law focuses on the deprivation of property rights, 

rather than any acquisition by the government authority. This development has been influenced by 

Article 1 of Protocol 1 (“A1P1”) of the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (“the ECHR”), which provides that “no one shall be deprived of his 

possessions except in the public interest […]”.128 Where a person is so deprived of property, or 

where an interference with property results in the individual bearing a disproportionate and 

excessive burden, compensation is owing.129  

82. In R (Mott) v Environment Agency, the United Kingdom Supreme Court held that 

conditions imposed by a public environmental protection authority on the claimant’s allowable 

catch under a license to fish violated the claimant’s rights under A1P1. In that case, the claimant’s 

allowable salmon catch was approximately 600 per year. For environmental protection reasons, 

the authority reduced the claimant’s allowable catch to 30 in 2012, 23 in 2013, and 24 in 2014. 

The claimant did not lose his license, and could still fish within the limits allowed, but contended 

that the authority’s condition was a de facto expropriation.130 

83. A unanimous United Kingdom Supreme Court concluded that the burden imposed on the 

claimant to achieve a public benefit was a violation of A1P1 because the measures eliminated at 

least 95% of the benefit of the right, which was close to a deprivation, and the means implemented 

by the authority resulted in the plaintiff bearing the largest burden of the public benefit compared 

to others.131 The court’s analysis focused on whether the specific impact on the claimant’s property 

                                                 
127 De Keyser’s at 542, 579. 
128 Council of Europe, European Convention for the Protection of Human Rights and 
Fundamental Freedoms, Protocol 1, Article 1 at 33.  
129 R (Mott) v Environment Agency, [2018] 1WLR 1022 at paras 20, 22, 37 (UKSC) [Mott]. 
130 Mott at paras 2, 14. 
131Mott at para 36. The court did not find it necessary to categorize the measures as either a 
deprivation or control. Instead, the court focused on the general rule, which required an 

https://www.bailii.org/uk/cases/UKHL/1920/1.html
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.bailii.org/uk/cases/UKSC/2018/10.html
https://www.bailii.org/uk/cases/UKSC/2018/10.html
https://www.bailii.org/uk/cases/UKSC/2018/10.html


25 
 

 

rights reflected a fair balance between the public benefit to be achieved and any disproportionate 

burden borne solely by the claimant.  

(ii) United States 

84. American jurisprudence is based on the “takings” clause in the 5th Amendment to the 

United States Constitution which provides that “private property [shall not] be taken for public 

use, without just compensation.”132 Before the seminal decision of the United States Supreme 

Court in Pennsylvania Coal Co. v Mahon,133 it was assumed that the takings clause applied only 

to overt expropriation of private property by public authorities. However, in Mahon, Justice Oliver 

Wendell Holmes recognized the possibility of a claim for de facto expropriation in cases where 

overt taking did not take place, observing that “while property may be regulated to a certain extent, 

if regulation goes too far it will be recognized as a taking.”134 Noting that “the question depends 

upon the particular facts”, Justice Holmes observed that when a diminution of property rights 

“reaches a certain magnitude, in most if not in all cases there must be an exercise of eminent 

domain and compensation to sustain the act…”.135 

85. In Murr v. Wisconsin,136 a majority of the United States Supreme Court articulated two 

guiding principles for takings law: 

(a) First, with certain qualifications, a regulation which ‘denies all economically 

beneficial or productive use of land’ will require compensation under the Takings 

Clause; and 

(b) Second, when a regulation impedes the use of property without depriving the owner 

of all economically beneficial use, a taking still may be found based on a complex 

of factors, including (1) the economic impact of the regulation on the claimant; (2) 

                                                 
assessment of whether the measures and their effect on the claimant was an excessive and 
disproportionate burden.  
132 USSC Const amend V. The 5th Amendment was made applicable to the States by the 14th 
Amendment; ABOA, Tab 2. 
133 (1922), 260 US 393 [Mahon]. 
134 Mahon at 415. 
135 Mahon at 413. 
136 (2017) 137 S Ct 1933 [Murr]. 

https://supreme.justia.com/cases/federal/us/260/393/
https://supreme.justia.com/cases/federal/us/260/393/
https://supreme.justia.com/cases/federal/us/260/393/
https://scholar.google.ca/scholar_case?case=6654998433785724705&hl=en&as_sdt=2006
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the extent to which the regulation has interfered with distinct investment-backed 

expectations; and (3) the character of the governmental action.137 

86. The American approach, like that of the United Kingdom, focuses on the deprivation to the 

property owner, but leaves open the possibility of a finding of a regulatory taking even without a 

total deprivation. As in England, the approach depends on an extensive analysis of the facts. Most 

importantly, there is no requirement that the public authority actually acquire anything.  

87. Above all, the Fifth Amendment jurisprudence, like the United Kingdom Supreme Court’s 

decision in Mott, is animated by the overarching principle that individuals should not be forced to 

bear public burdens which, in all fairness and justice, should be borne by the public as a whole.138 

88. In the present case, the Appellant is being forced to shoulder the extraordinary social 

burden of providing the public with a Regional Park. Consistent with this Court’s dictum in Antrim, 

the United Kingdom and United States examples illustrate that protection against de facto 

expropriation is a fact-specific inquiry guided by the overarching principle that private property 

owners should not be forced to shoulder a social burden that should be borne generally by the 

public. 

D. CPR SHOULD BE CONFINED TO IT FACTS 

89. For the reasons outlined above, the reasoning in CPR regarding the acquisition of a 

beneficial interest should be addressed on this appeal. 

90. The essential point of a regulatory taking is that it “takes” by regulation, not by acquisition. 

It inherently contemplates that no gain, or at least no gain in a sense that can be equated with 

ownership, need be conferred on the public authority.139 If a government is said to have acquired 

a beneficial interest in the property, in the ordinary legal sense of the term, then there is a de jure 

taking because part of the bundle of rights has been taken and acquired. 

                                                 
137 Murr at 1937. 
138 Armstrong v United States, 364 US 40 at 49. 
139 Brown, “Legal Incoherence” at 191; ABOA, Tab 9. Brown, “Constructive Takings” at 333; 
ABOA, Tab 10. 

https://scholar.google.ca/scholar_case?case=6654998433785724705&hl=en&as_sdt=2006
https://supreme.justia.com/cases/federal/us/364/40/
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91. The inclusion of acquisition of a beneficial interest as part of the de facto taking test has 

been the subject of discussion by numerous academic commentators.140 Indeed, the removal of this 

element was recommended by one author as a necessary reform to regulatory takings law to 

prevent abuses in regulating land without moving to expropriate it.141 

92. As noted by Professor Brown (now Justice Brown), the focus of a takings case is on the 

loss of the plaintiff’s rights of use and enjoyment of the land.142 Notably, this Court in CPR could 

have arrived at the same result by focusing solely on the deprivation. 

93. In CPR, CP received a grant of land from the Crown. The consideration for the transaction 

was CP’s agreement to construct and operate a railway, at its cost. Over time, CP wished to 

discontinue its rail operations in the area. Being the owner of large tracts of land in the City of 

Vancouver, it sought to have the lands favourably re-zoned to permit commercial and residential 

development. 

94. By passing the By-law, the City confined CP to its current, and always intended, uses of 

the land. The de facto expropriation concepts articulated by the Court must therefore be understood 

in the context in which it arose. In particular, CP did not have any reasonable expectation of 

development as a permitted highest and best use, since it was granted the land exclusively to 

construct and operate a railway. The Court’s reasoning thus implies that in its view, development 

was not a reasonable use for CP, given the history and nature of the land. 

95. The underlying circumstances of CP’s proprietorship is unlike the present case, where the 

Appellant owns land which has long been intended for serviced development. If CP had been a 

conventional landowner like Annapolis, the result in CPR may well have been indefensible. 

96. Unless the decision in CPR is confined to its specific facts, it eliminates any practical 

                                                 
140 Brown, “Legal Incoherence”; ABOA, Tab 9. Brown, “Constructive Takings”; ABOA, Tab 
10. Milke, “Stealth Confiscation”; ABOA, Tab 7. Malcolm Lavoie, “Canadian Common Law 
and Civil Law Approaches to Constructive Takings: A Comparative Economic Perspective” 
(2011), 42 Ottawa L Rev 229 at 244 [Lavoie, “Common and Civil Law Approaches to 
Constructive Takings”]; ABOA, Tab 6. Denstedt, “Developers” at 360; ABOA, Tab 11. 
141 Milke, “Stealth Confiscation”, ch 4, p 39; ABOA, Tab 7. 
142 Brown, “Legal Incoherence” at 189; ABOA, Tab 9. 
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separation between the concepts of de facto and de jure takings. 143   

E. THE PROPER APPROACH IN A DE FACTO TAKING CASE 

(i) Deprivation 

97. The central issue in a de facto taking case is the threshold beyond which regulation is 

effectively confiscation. That threshold has been variously described as the “deprivation of the 

reality of proprietorship”,144 “whether virtually all of the aggregated incidents of ownership have 

been taken away”145 or the “removal of all reasonable uses”. 146 In the context of land, 

understanding whether the threshold has been met involves looking at the land’s highest and best 

use, as well as the reasonable historical and current use. The nature of the land necessarily informs 

the inquiry for both.147  

98. Above all, as Canadian and international jurisprudence demonstrates, the analysis must 

always focus on the general principle of whether the property owner is, through the measures 

imposed by the government, being forced to bear an excessive and disproportionate social burden. 

99. The recent decision of the Newfoundland and Labrador Court of Appeal in Lynch v St. 

John’s (City), reflects the proper approach in assessing whether there has been a deprivation of 

property sufficient to constitute a taking. In that case, the plaintiff owned lands in a watershed 

zone. When the plaintiff originally acquired the lands, the Crown grant included the groundwater. 

In 1964, the City, through legislation, took away the right to ground water by imposing building 

restrictions on the land that fell within the watershed zone.148 Although the zoning on the lands 

provided for three discretionary uses, the City stated that it was not going to permit any uses on 

the land because it wished to prohibit all activity to protect the watershed.149 

100. The trial judge concluded that the plaintiff had not lost all reasonable uses of the land, by 

focusing only on the historical use of the land. He noted that while there were some historical uses 

                                                 
143 Brown, “Constructive Taking” at 316: ABOA, Tab 10. 
144 Lynch at para 63, Mariner at para 49. 
145 Ibid, Ibid. 
146 CPR at para 34. 
147 CPR at para 34. 
148 Lynch, at para 59. 
149 Lynch at para 62. 

https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
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of agriculture and cutting of trees, the lands had been left in a natural state since the 1940’s and 

therefore,  

[…] [h]aving regard to the natural state of the land, its location in 
the sensitive ecosystem of the catchment area and the fact that 
historically it has seen no appreciable use, it cannot be said that all 
of the aggregate incidents of ownership by the Applicants have been 
taken away.150  

101. The Court of Appeal overturned the trial judge’s conclusion that all reasonable uses had 

not been removed, noting that he failed to inquire whether there was a “deprivation of the reality 

of proprietorship”. The Court of Appeal concluded that the property rights which flowed from the 

initial Crown grant, which had virtually unrestricted rights to build and appropriate the ground 

water, were transformed over time into a right to keep the land in its natural state. This, the Court 

found, resulted in virtually all aggregated incidents of ownership being taken away.151 It did not 

matter that the landowner remained free to do nothing with the land as it had always done. 

102. Here, the Court of Appeal concluded that no expropriation occurred because “[n]othing 

that HRM did in either 2006 or 2016 has prevented Annapolis from continuing with the only uses 

to which the lands have ever been put. The permitted uses of the lands from 2006 remain, as does 

their longstanding identification as a possible future serviced area.”152 

103. This reasoning disregards reality and fails to consider whether the actions of HRM have 

deprived Annapolis of the reality of proprietorship. The history of the zoning for the Annapolis 

Lands reflects that they would see serviced development in the future. Simply because 

development has not yet occurred on these lands does not mean it is reasonable for HRM to force 

the lands to remain undeveloped. The Court of Appeal failed to recognize that it is HRM’s actions, 

in arbitrarily refusing Annapolis’s secondary planning application to keep them in a natural state 

for a park, which is forcing the lands to remain idle. 

                                                 
150 Lynch v St. John’s (City), 2015 NLTD(G) 2 at paras 75-76. 
151 Lynch at para 63. 
152 NSCA Reasons at para 93; AR, Vol. I, Tab 4, p 44. 
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104. The Court of Appeal wrongly assumed that because the lands are currently undeveloped, 

Annapolis loses nothing if they stay that way. This approach incorrectly focuses only on the 

historical and current use and fails to consider whether Annapolis has any economically viable or 

practicable uses of its lands other than lying forcibly fallow. 153 

105. Here, Annapolis has been deprived of “the reality of proprietorship”.154 The “reality” of 

the Annapolis Lands is that, based on the undisputed evidence before this Court, serviced 

development was more than a reasonable expectation of Annapolis. It was the only reasonable use 

of the lands, which had been long intended for these lands. Indeed, if HRM had not forced 

preservation of the lands for the park, and instead acted consistently with the zoning designation 

of “serviced residential development”, housing on the Annapolis Lands should have already been 

in place.155 

106. The Court of Appeal failed to consider the extensive evidence of HRM’s actual use and 

promotion of the Annapolis Lands as a park. The Court of Appeal stated that “even if HRM has 

placed signage on the property to encourage people to use it, and financially supported parties that 

are using the lands, that does not amount to a taking. At best, it may be a trespass by those using 

the land. However, HRM has acquired nothing and Annapolis has lost nothing.”156 This reasoning 

is inconsistent with existing jurisprudence like Dupras. 

107. In Dupras, the Superior Court of Québec noted that a disguised expropriation can occur 

both when a restrictive by-law results in the removal of all reasonable uses or the inability to 

exercise the right of ownership but also when there is, in effect, a real confiscation.157 Relying on 

Benjamin, the Court noted that evidence of actual use of the lands as a park can result in a finding 

                                                 
153 Some commentators have observed that the approach to de facto expropriation under CPR 
diverges from Quebec law in that Quebec law generally considers whether a property owner has 
any economically profitable use available after an impugned measure affects the owner’s 
property (see: Lavoie, “Common and Civil Law Approaches to Constructive Takings” at 244); 
ABOA, Tab 6. 
154 Lynch at para 63.  
155 Hattie Affidavit at para 33; AR, Vol. III, Tab 12, pp 10-11. 
156 NSCA Reasons at para 89; AR, Vol. I, Tab 4, p 43. 
157 Dupras  at paras 106-108. 

https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html
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of a real confiscation.158 The Court in Dupras concluded that the City had engaged in a disguised 

expropriation because the land use restrictions left limited uses159 and more importantly, the City 

treated and promoted the lands as a park.160 

108. Here, there is ample evidence in the record which points to HRM’s role in using and 

promoting the lands a park. The Court of Appeal was wrong to conclude that these facts were not 

material to whether a de facto taking occurred. 

(ii) Role of a “Benefit” 

109. In CPR, this Court provided limited guidance as to what an “acquisition of a beneficial 

interest in the property or flowing from it” means.161 As outlined above, the historical case law did 

not consider acquisition of a beneficial interest in the property or flowing from it as a necessary 

part of the analysis. If a “benefit” has any role in the analysis, the following principles, drawn from 

existing case law, should apply in considering whether a particular “benefit” can support a finding 

of de facto expropriation: 

(a) All that is required is for the property owner to demonstrate that the government 

has acquired some “advantage”, which can be tangible or intangible; 

(b) The concept of “advantage” is broad and can be different in form or substance than 

the specific property interest that is alleged to have been taken; and 

(c) The “advantage” does not have to accrue to the government directly, but can be an 

advantage to the public more generally.162 

110. On these principles, the case law provides examples of advantages that would be capable 

of satisfying the first branch of the test for de facto expropriation: 

(a) Avoiding the requirement to pay compensation to a landowner (Tener, Lorraine) 

                                                 
158 Dupras at paras 106-113. 
159 Dupras at para 137. 
160 Dupras at paras 139-144. 
161 Brown, “Constructive Takings” at 322-323; ABOA, Tab 10. 
162 Nilsson ABCA, Tener, Manitoba Fisheries. 
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https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
https://www.canlii.org/en/ab/abca/doc/2002/2002abca283/2002abca283.html
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do
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(b) Improving/adding value to a public park (Tener, Casamiro, Rock Resources) 

(c) Removing an encumbrance on the land (Tener) 

(d) Recovery of a property right initially granted to the owner (Tener, Lynch) 

(e) Reserving/restricting/confining lands for a future public use (Montréal (Ville) c. 

Benjamin163, Dupras, CPR) 

(f) Diverting business from the owner to the government (Manitoba Fisheries, Ulster) 

(g) Preserving land in its natural state for a public use or benefit (Lynch, CPR) 

ISSUE #2: IMPLIED OBLIGATION OF COMPENSATION WHEN CREATING 
PUBLIC PARKS  

111. Before CPR, the existing case law indicated something less than an acquisition of a 

beneficial interest was sufficient to establish de facto expropriation. On any principled basis, where 

a government deprives a property owner of all reasonable uses of property to achieve a public 

benefit, a finding of de facto expropriation should follow.  

(i) Jurisprudence Supports Implied Obligation for Compensation 

112. Jurisprudence in Canada recognizes that there is an implied obligation of compensation 

where zoning powers are exercised in a way that deprives a landowner of the reasonable use of its 

land in favour of creating a public park. 

113. The present case is like Tener where the refusal to grant permits took value from the owners 

and added value to the public park.164 It was the severity of the restrictions imposed on the land in 

conjunction with the enhancement of the public park that took the Tener case from mere zoning to 

confiscation.165 This is to be contrasted with down zoning or development freezes, where there is 

no intention to use the lands in any public way, but to merely confine the lands to certain uses. 

                                                 
163 Infra, note 157. 
164 Tener at para 60. 
165 Ibid. 
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114. In Montréal (Ville) c. Benjamin,166 the Court of Appeal for Québec found a disguised 

expropriation after the City enacted several by-laws which gradually limited the available uses on 

the land and then began using the lands as a park. Holding that the City could not expropriate 

property without compensation, the court found that the by-laws were an abuse of process and 

ordered compensation for the expropriation.167  

115. In Dupras, the Superior Court of Québec concluded that the City had expropriated the 

plaintiff’s land, which were adjacent to a municipal park, after it zoned them from “residential” 

to “conservation”. Relying on this Court’s dictum in Lorraine, the court held that municipalities 

can regulate the use of land in the public interest by zoning. However, if they deprive the owner 

of the attributes of their right of ownership without compensation, it is an abuse of process and a 

disguised expropriation.168 

(ii) Regulation vs Taking 

116. Recognizing a right to compensation here does no violence to the established distinction 

between land use regulation and compensable de facto expropriation. The case law recognizes that 

the line between regulation and confiscation is often crossed when government action is designed 

to reserve private land for a public use.  

117. In the administrative law context, land use regulations (often by-laws) which attempt to 

remove private uses or designate private lands for public use are routinely quashed. The deciding 

factor in these cases is that the by-laws are unauthorized (or illegal) because they attempt to take 

private property for a public use without compensation. 

(a) In Columbia Estate Company Limited v District of Burnaby,169 a land use bylaw 

was passed by Council which zoned private land as a parking district. The Court 

found that the intention of the zoning by-law was to reserve the private land for a 

future “park and ride” site. The Court held the bylaw to be beyond the scope of 

municipal powers, holding that a municipality cannot use its zoning power to 

                                                 
166 2004 CanLII 44591 (QCCA) [Benjamin]. 
167 Benjamin at paras 47-62. 
168 Dupras at para 104-105. 
169 [1974] 5 WWR 735 (BCSC) at 130. 

https://www.canlii.org/fr/qc/qcca/doc/2004/2004canlii44591/2004canlii44591.html
https://www.canlii.org/fr/qc/qcca/doc/2004/2004canlii44591/2004canlii44591.html
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs2538/2020qccs2538.html
https://www.canlii.org/en/bc/bcsc/doc/1974/1974canlii1101/1974canlii1101.html
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reserve private lands for a public use without expropriating, and thus, 

compensating. 

(b) In Hall v Maple Ridge (District),170 an official community plan bylaw that 

designated private land as a public thoroughfare was held invalid. The Court found 

that the District had the jurisdiction to designate land intended to be a provincial 

highway as a thoroughfare, but its jurisdiction was exceeded because there was no 

clear commitment to acquire the lands. Noting that the “ability to designate land for 

a future public use must be consistent with the commitment to fund that public 

use”171, the Court held the District’s jurisdiction was exceeded because there was 

no committed funding for the future highway, yet the designation could cloud the 

property for a decade or more, without any firmer commitment made than now has 

been given. The Court stated if that result was intended, clearer language in the 

statute was required. 172 

(c) The former Ontario Municipal Board accepted that private land cannot be 

designated for public use, or have all uses eliminated, unless there is a concomitant 

commitment on behalf of the municipality to expropriate or to acquire the lands in 

question.173 

118. The connection between the use of private lands for public parks and providing 

compensation within a reasonable period of time is found in the statutory framework at issue in 

this case. Section 237 of the Halifax Charter suggests that the reasonable period of time to acquire 

such lands would be one year: 

237 (1) The Council may zone privately owned land for future 
public use other than transportation reserves if the by-law provides 
for an alternative zone on the land, consistent with the municipal 
planning strategy. 

                                                 
170 (1993), 15 MPLR (2d) 165 (BCSC), citing to 1993 CanLII 332 [Hall]. 
171 Hall at 10. 
172 Hall at 12. 
173 Russell v City of Toronto (2001), 52 OR (3d) 9, citing to 2000 CanLII 17036 (ONCA) at para 
23. 

https://www.canlii.org/en/bc/bcsc/doc/1993/1993canlii332/1993canlii332.html
https://www.canlii.org/en/bc/bcsc/doc/1993/1993canlii332/1993canlii332.html
https://www.canlii.org/en/bc/bcsc/doc/1993/1993canlii332/1993canlii332.html
https://canlii.ca/t/1fbk1
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(2) Where privately owned land is zoned for future public use, the 
Municipality shall, within one year of the effective date of the 
zoning, acquire the land or the alternative zone comes into effect.174 
[emphasis added] 

119. It is this legal requirement that HRM seeks to avoid.  Instead of zoning the land as a park 

(as contemplated in initial drafts of the 2006 RMPS) and acquiring it within a year, HRM continues 

the zoning for future serviced development but refuses to consider Annapolis’s application for 

secondary planning in good faith. In the result, HRM has been able to effectively create a public 

park that includes Annapolis’s land without compensation, contrary to all of the aforesaid 

jurisprudence. 

120. There is no principled basis on which to deny a landowner compensation for land which 

has been taken by confiscatory government action for use as a public park. 

ISSUE #3: RELEVANCE OF MOTIVE IN A DE FACTO EXPROPRIATION CASE 

121. The jurisprudence demonstrates the rational connection between a public authority’s 

motive and assessing whether its actions constitute an expropriation that should be compensated.  

This Court in Lorraine described motive as material to whether an expropriation has occurred: 

When property is expropriated outside this legislative framework for 
an ulterior motive, such as to avoid paying an indemnity, the 
expropriation is said to be disguised.175 

122. The Lorraine principle is reflected in common law cases like Burmah Oil where the 

government’s motivation for destroying oil facilities was a highly material fact in concluding that 

a taking occurred.176 In that case, the claimant’s facilities were deliberately destroyed to achieve a 

public benefit—the destruction was not incidental “battle damage.”  

123. In Manitoba Fisheries, the Court cited the Northern Ireland case of Ulster, which 

concerned a prohibition on the claimant's carrying on business in a field occupied by a public 

                                                 
174 Halifax Charter, s 237. 
175 Lorraine at para 2. 
176 Burmah Oil. 

https://www.canlii.org/en/ns/laws/stat/sns-2008-c-39/188221/sns-2008-c-39.html?docType=pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
http://www.uniset.ca/other/cs2/1965AC75.html
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monopoly. In Ulster, a material fact that established a taking was the legislative object in enacting 

the impugned prohibition: 

The only inference that can be drawn from these considerations is 
that the prohibition was devised and enacted for the purpose of 
enabling the appellants to capture that portion of the rival 
business which the respondents were prohibited from carrying 
on. [emphasis added]177 

124. There is no principled justification for a legal rule that excludes from consideration the 

motive of the public authority as a material fact that may illuminate the character of its alleged 

taking.  

125. The Court of Appeal misreads Mariner.178 Nowhere in the passage relied upon by the Court 

of Appeal does Cromwell JA express a “clear” legal rule excluding from consideration in a de 

facto expropriation case evidence of what a public authority was trying to accomplish. Cromwell 

JA was simply addressing the same point this Court made in Lorraine, which is that there is a 

difference between attacking the legality of a government action and pursuing compensation for 

it.  

126. Assessing whether de facto expropriation has occurred requires striking a fine balance 

between a public authority’s duty to regulate in the public interest and the equally important 

principle that a private party should not be required to shoulder exclusively a public burden by 

losing its property without compensation. There is no reason why it should be irrelevant to this 

inquiry that the public authority in fact wants a claimant’s property, but is using its regulatory 

power to avoid paying for it, and thereby shift a public burden onto that party alone.   

127. As held by the motions judge here, there was “ample evidence in Mr. Hattie’s affidavit to 

point to the possibility of an ulterior motive on the part of HRM.”179 A judge ought to hear that 

evidence as part of a full factual record at trial.   

                                                 
177 Ulster at 121; ABOA, Tab 1. 
178 NSCA Reasons at para 76; AR Vol. I, Tab 4, pp 40-41. 
179 Reasons of Justice Chipman at para 36; AR Vol. I, Tab 2, p 16. 
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APPENDIX A – HRM PROMOTION MATERIAL & TRAIL HEAD SIGNS 

HRM WEBSITE: Text circled in red demonstrates HRM promoting a hike on Fox Lake which is exclusively on Annapolis Lands. HRM 
website advises the public that Fox Lake is in the Blue Mountain Birch Cove Lakes Regional Park (not private land). 
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FULL SIZE TRAILHEAD SIGN (see following pages for zoomed in pictures of areas 1, 2 and 3) 
  

1 

2 

3 
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AREA 1: BIRCH COVE LAKES CANOE TRAIL MAP (Section of canoe trail circled in red is on Annapolis Lands) 

TRAILHEAD 
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AREA 2: DETAILS OF BIRCH COVE LAKES CANOE TRAIL 
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AREA 3: REPORTING TRAIL PROBLEMS TO HRM 
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TRAILHEAD SIGN (located on other private lands, directing public to trails onto Annapolis Lands) 
 
 
 
 
 


	FACTUM OF THE APPELLANT ANNAPOLIS GROUP INC.
	TABLE OF CONTENTS
	PART I - OVERVIEW AND STATEMENT OF FACTS
	A. OVERVIEW
	B. THE FACTS
	(i) Factual Background
	(ii) Summary Judgment is Inappropriate Where There are Material Facts in Dispute

	C. DECISIONS OF THE COURTS BELOW

	PART II - QUESTIONS IN ISSUE
	PART III - STATEMENT OF ARGUMENT
	ISSUE #1: REVISITING THE CPR TEST
	A. HISTORICAL JURISPRUDENCE: ACQUISITION OF A BENEFICIAL INTEREST NOT REQUIRED
	(i) The History: A Common Law Right to Compensation for Takings
	(ii) CPR Introduces the Concept of Acquisition of a Beneficial Interest
	(iii) No Acquisition of a Beneficial Interest Required in Historical Case Law
	(iv) Mariner Should be Confined to its Facts

	B. CPR SHOULD BE RECONCILED WITH LORRAINE
	C. international jurisprudence ON DE FACTO TAKINGS
	(i) United Kingdom
	(ii) United States

	D. CPR SHOULD BE CONFINED TO IT FACTS
	E. THE PROPER APPROACH IN A DE FACTO TAKING CASE
	(i) Deprivation
	(ii) Role of a “Benefit”

	ISSUE #2: IMPLIED OBLIGATION OF COMPENSATION WHEN CREATING PUBLIC PARKS
	(i) Jurisprudence Supports Implied Obligation for Compensation
	(ii) Regulation vs Taking

	ISSUE #3: RELEVANCE OF MOTIVE IN A DE FACTO EXPROPRIATION CASE

	PART IV - COSTS
	PART V - ORDER REQUESTED
	PART VI - SUBMISSIONS ON SEALING OR CONFIDENTIALITY ORDER
	PART VII– TABLE OF AUTHORITIES AND STATUTORY PROVISIONS (hyperlinked)
	APPENDIX A – HRM PROMOTION MATERIAL & TRAIL HEAD SIGNS

