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OVERVIEW OF THE RESPONDENT’S POSITION 

A. OVERVIEW 

 Annapolis Group Inc. (the “Appellant”), a land development company,1 asks this 

Honourable Court to change the law of de facto expropriation so that it might develop its lands.  

In doing so, the Appellant raises various jurisprudential points.  But the outcome of this Appeal 

does not turn on such questions.  There is a stubborn truth that the Appellant cannot avoid and that 

is fatal to its case: It has the same rights with respect to its lands that it had prior to the elected 

Council of the Respondent, the Halifax Regional Municipality (the “Municipality”), passing the 

resolution that the Appellant claims constitutes an expropriation. 

 The Nova Scotia Court of Appeal was correct in concluding:  

[85] Although cases are fact dependant, there is nothing on the facts that 

have been presented to the Motions Judge that could be remotely considered 

to be a taking of the Annapolis Lands and a corresponding deprivation of 

all reasonable uses of the lands. 

… 

[91] There are simply no facts in dispute that would relate to the de facto 

expropriation claim. Annapolis has the same rights with respect to its lands 

that it had prior to Council’s resolution on September 6, 2016. Nothing has 

changed. 

… 

[93] Nothing that the Municipality did in either 2006 or 2016 has 

prevented Annapolis from continuing with the only uses to which the lands 

have ever been put.2 

 The Appellant proposes the elimination of one of the two parts of the test unanimously 

articulated by this Court in Canadian Pacific Railway Co v Vancouver (City)3.  In support of this 

endeavour, it refers to some academic commentary to support its proposal.  It fails, however, to 

mention (nor does it meet) the test that it must meet in order to convince this Court to revisit a line 

of its own case law; it offers no basis for the Court to conclude that the CPR test is unsound in 

principle or has proven to be unworkable and unnecessarily complex.  Moreover, any attempt to 

                                                
1  Affidavit of Archie Hattie (“Hattie”), Ex. “D”, Appellant’s Record (“AR”), Vol. III, Tab 12, 

pp. 2 and 7.  
2  Halifax Regional Municipality v Annapolis Group Inc, 2021 NSCA 3 [NSCA Decision]. 
3  2006 SCC 5 [CPR].  

https://decisia.lexum.com/nsc/nsca/en/item/490931/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
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“reconcile” the Québec civil law doctrine of disguised expropriation with the common law notion 

of de facto expropriation is fraught with difficulty. 

 While presented as a plea to make the law more just for property owners, this Appeal in 

fact is simply an attempt to make the tax payers of Halifax the insurers of the Appellant’s decades-

long development gamble.  
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B. THE RESPONDENT'S POSITION CONCERNING THE APPELLANT'S 

STATEMENT OF FACTS (INCLUDING OTHER FACTS THE RESPONDENT 

CONSIDERS RELEVANT) 

 The Municipality moved for partial Summary Judgment dismissing the Appellant’s de 

facto expropriation claims.  The Court of Appeal reversed the Motion Judge’s dismissal of the 

Motion and in so doing, concluded both that there are no genuine issues of material fact requiring 

trial in relation to those de facto expropriation claims and that the claims do not have a real chance 

of success.   

 The “Factual Background” section of the Appellant’s Factum includes information which 

is wholly immaterial to the de facto expropriation claims; whether the Court applies the current 

test from CPR, requiring both a “taking” from the Appellant and an “acquisition” by the 

Municipality, or it adopts and applies the Appellant’s proposed reformulated test requiring only a 

“taking” of something from the Appellant. 

 Significantly, the Appellant’s Factum refers to the seven events which the Motion Judge 

identified as “material facts to be determined” but the Appellant makes no submissions as to why 

the Court of Appeal erred in concluding that “none” of those facts “relate to the two elements 

which must be established in a de facto expropriation claim”.4 The Appellant attempted to cloud 

the narrow factual vista for de facto expropriation with information which is only (possibly) 

relevant to the Appellant’s bad faith and misfeasance in public authority claims.  However, given 

that neither of those claims was engaged by the Municipality’s partial Summary Judgment Motion, 

the Court of Appeal properly concluded that the information was not relevant to the proceeding 

actually before it. 

 The following facts are the only ones which are material to this Appeal. 

 The Appellant acquired the land in issue over time, but mostly in the 1950’s (the “Lands”).  

The acquisition was entirely speculative and the Appellant hoped to secure enhanced development 

rights, preferably municipally serviced (water, sewer etc.) development rights, at some point in the 

                                                
4  NSCA Decision at para 88.  

https://decisia.lexum.com/nsc/nsca/en/item/490931/index.do
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future.  The plan was to resell the Lands at a profit.  As with all such investments by developers, 

there was no guarantee of a profit for the Appellant.5 

 The Appellant claims that its lands have been de facto expropriated for a park.  But there 

is no park (in fact there is an express statement in the Municipality’s non-binding planning strategy 

that land must be acquired to create the park).6 

 The so-called park is a reference to a conceptual boundary for a proposed future park drawn 

on a map which was attached to the 2006 Regional Municipal Planning Strategy (“RMPS”).7 The 

2006 RMPS was adopted pursuant to s. 212 of the Nova Scotia Municipal Government Act.8 

Section 213 of the MGA dictates that municipal planning strategies are statements of policy: 

Consistent with that statutory directive, the first paragraph of the 2006 RMPS states that it “is a 

guide for the future development [emphasis added]” of the Municipality.  Municipal planning 

strategies do not convey development rights or impose any development limits: Only zoning 

changes have that effect.  As was (and still is) statutorily required, the 2006 RMPS simply set out 

a future, non-binding, policy and vision for the lands within the Municipality.   

 The 2006 RMPS designated the Appellant’s Lands as “Urban Settlement” and “Urban 

Reserve”.  The necessary, consistent land use by-law was also adopted by the Municipality in 

2006.  That 2006 zoning of the Lands permitted various uses and those uses have not changed.9  

Municipally serviced development is not a permitted use of the Appellant’s Lands.  It never has 

been.  A zoning change passed by the Municipality’s Council would be required to permit such 

development. 

                                                
5  Hattie, paras 16 and 22; AR, Vol. III, Tab 12, pp. 7 and 8.   
6  Hattie, AR Vol, III, pp. 146-189 and Vol. IV, pp. 1-129; the statement is at Vol. III, p. 178.  

The 2006 RMPS was also Ex. B to the Affidavit of the Municipality’s Clerk, Kevin Arjoon 

(“Arjoon”), but was not duplicated in the AR.   

7  Map 13 to 2006 RMPS, Respondent’s Record (“RR”), Tab 2, p. 2.  See also Appendix “A” to 

this Factum.  
8  SNS 1998, c 18 [MGA].  
9  Arjoon, Ex. “G”, AR Vol. II, Tab 11, pp. 154-155. 

https://nslegislature.ca/sites/default/files/legc/statutes/municipal%20government.pdf
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 The 2006 RMPS stated that “the primary intention of the Urban Settlement Designation is 

to define those areas where urban forms of development will occur throughout the next 25 years”, 

and it stated that the Urban Reserve designation identified land that could be developed “beyond 

the 25 year time horizon”.10 

 The “Environment” chapter of the 2006 RMPS set out the Municipality’s vision for 

fostering the development of natural areas, parks, trails and corridors.  It referred to the need to 

take a “balanced approach toward environmental protection and development” as being “key to an 

environmentally and economically sustainable future”11. 

 The 2006 RMPS reflected the Municipality’s intention to create additional Regional Parks 

at various locations, including in the “Blue-Mountain–Birch Cove Lakes” area, where the Lands 

are located.  The 2006 RMPS noted that “further analysis” was necessary to determine “appropriate 

geographic boundaries” for, inter alia, the Blue Mountain–Birch Cove Lakes Park and it also 

confirmed that, over time, some private lands in that area would need to be acquired for public 

use, stating:  

Lands within the Blue Mountain–Birch Cove Lakes Park are both privately 

and publically owned and a study has been completed to determine 

appropriate boundaries for the park. A conceptual geographic area for the 

park is shown on Map 13. It is the intention that, over time, the necessary 

private lands within the park be acquired for public use. Methods of 

acquisition range from provincial and municipal partnerships, as financial 

resources permit, land trades and conservation easements. Once acquired, 

public lands within the park will be re-designated as Open Space and 

Natural Resources and zoned Regional Park. Lands outside the park will be 

designated and zoned for development as appropriate.12  

 Map 1313 referred to in the above-quoted paragraph had the following notation:  

This map demonstrates a vision to be implemented over the life of the 

Regional Plan, through various tools, subject to financial ability and 

community interest.14  

                                                
10  2006 RMPS, AR Vol. IV, pp. 37-38.  
11  Hattie, Ex. “D”, AR Vol. III, Tab 12, p. 173. 
12  Ibid. at p. 178. 
13  Map 13; RR Vol. I, Tab 1, p. 1. See also Appendix “A” hereto.  
14  Arjoon, Ex. “D”, AR Vol. II, Tab 22, p. 33. 
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 In October 2014, the Municipality adopted its 2014 RMPS.15  The Urban Settlement and 

Urban Reserve designations were maintained and the Lands continued to be zoned as Urban 

Settlement and Urban Reserve in the same way they had been since 2006.  Also unchanged were 

the description of the Blue Mountain–Birch Cove Lakes Regional Park, and the Municipality’s 

stated aspiration to acquire private lands for public use as financial resources permit.  The 

conceptual boundaries for the park shown on Map 13 of the 2006 RMPS were identical in the 2014 

RMPS (although the map was renumbered and became Map 1116 in the 2014 RMPS).  The notation 

from Map 13, about the park being a “vision” and “subject to financial ability and community 

interest”, was replicated on Map 11. 

 However, the inclusion of a conceptual boundary for a future Regional Park in the maps 

attached to the 2006 RMPS and the 2014 RMPS is not the basis for the Appellant’s de facto 

expropriation claim: That claim is based on the elected Municipal Council’s 2016 denial of the 

Appellant’s request to commence “secondary planning”.  That denial effected no change to the 

longstanding zoning status quo for the Lands.  It was not and could not be a “taking”.   

 Part of the Lands is among six different areas (with different owners) designated as Urban 

Settlement in the 2006 RMPS.  That designation meant that each of these six areas were “potential 

areas for new urban growth subject to the completion of secondary planning processes [emphasis 

added]”17.  Subsection 217(2) of the MGA meant that the Municipality was not committed to 

developing any of the six areas (or any of the other projects envisioned in the 2006 RMPS).  

Subsection 232(2) of the Halifax Regional Municipality Charter18 similarly meant that the 

Municipality was not committed to secondary planning for any of the remaining Urban Settlement 

areas (or committed to any of the other projects envisioned in the 2014 RMPS).   

 To be clear, the Appellant was and is in the exact same legislative position as the owners 

of the other five areas.  Each required Municipal Council’s approval of an application to commence 

secondary planning before any development might be possible.  Even where secondary planning 

                                                
15  Affidavit of Archie Hattie, Ex. “H”, AR Vol. IV, pp. 145-202 and Vol. V, pp. 1-61 (the “2014 

RMPS”). 
16  Map 11; RR Vol. I, Tab 2, p. 2. See also Appendix “A” hereto. 
17  Hattie, Ex. “D”, AR Vol. IV, p. 2. 
18  SNS 2008, c 39 [Halifax Charter].  

https://nslegislature.ca/sites/default/files/legc/statutes/halifax%20regional%20municipality%20charter.pdf
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proceeds, there is no guarantee that the elected Municipal Council will then also approve the re-

zoning required to permit the Appellant’s (or any other landowner’s) desired form of development. 

 In September 2007, the Appellant, through an associated company, Birchdale Projects Inc., 

requested the initiation of the secondary planning processes with respect to the Lands.  That began 

a long and complicated series of events including studies commissioned by the Municipality, 

assessments of the request as required by the applicable RMPS policy, and a facilitation process.  

As noted above, a September 2016 resolution by Municipal Council refused the Appellant’s 

request to initiate secondary planning for the Lands at that time. 

 Also as noted above, the refusal to initiate secondary planning in 2016 was not a regulatory 

act.  It continued the longstanding status quo in relation to the Appellant’s permitted uses of its 

Lands.   

 Returning to the Appellant’s Factum: It contains two significantly misleading points. 

 The first point is one which the Appellant has made repeatedly, and which warrants 

correction.  The Appellant suggests that the Municipality failed to zone its Lands as a park in order 

to “avoid” paying for them.19 The fact is that the applicable Nova Scotia legislation gives the 

Municipality one year to purchase private lands zoned for public use, failing which, the zoning 

reverts.20 That means the only risk to the Municipality when it makes a “park” designation and 

then is unable to complete a purchase, is reversion to the prior (non-park) zoning.  The designation 

of land as a “park” will never compel its purchase and that means there is no basis for any of the 

Appellant’s allegations of nefarious conduct relating to the so-called failure to zone the Lands as 

a “park” (or zone the lands for other public use). 

 The second misleading point is the Appellant’s suggestion at para. 7(b) of its Factum that 

the Municipality “promoted the Lands as a public park” and “allow[ed] trail signs to be posted”.  

There is no evidence that the Municipality engaged in either activity (and the Municipality does 

                                                
19  See Appellant’s Factum, at paras 2, 5, 24 and 188-119.  
20  MGA, s. 222 and Halifax Charter, s. 237.  

https://nslegislature.ca/sites/default/files/legc/statutes/municipal%20government.pdf
https://nslegislature.ca/sites/default/files/legc/statutes/halifax%20regional%20municipality%20charter.pdf
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not agree that the Appellant’s statements on the topic are relevant to the issues in this Appeal in 

any event). 

 As noted above, addressing parts (1) and (2) of the CPR test (or, if this Court decides to 

reverse its prior, unanimous decision, just part (1)), is a theoretical exercise since there is no 

triggering event for either part of the test.  There was neither a “taking” from the Appellant nor an 

“acquisition” by the Municipality.  That factual reality also means that the Appellant is urging this 

Court to introduce and perform a motive analysis on maintenance of the status quo.  Motive might 

be relevant to the Appellant’s bad faith and misfeasance in public office claims, which were not 

engaged by the partial Summary Judgment Motion and will proceed to trial, but it is wholly 

irrelevant to the de facto expropriation principles before this Court.  
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OVERVIEW OF THE RESPONDENT’S POSITION CONCERNING THE 

APPELLANT’S QUESTIONS 

 The Appellant’s questions to this Court gloss over important issues.  Properly analyzed, 

this Appeal requires the Court to address the following questions: 

Issue #1: Has the Appellant demonstrated that the Court below erred in finding 

there was no taking from the Appellant, nor an acquisition by the 

Municipality?21 

 In an apparent admission that there was no error by the Court below, the Appellant’s first 

and third questions (para 32 (a) and (c) of its Factum) are a request that this Court change the 

existing test for de facto expropriation.  That position raises the following additional questions: 

Issue #2: Has the Appellant demonstrated the necessary “compelling” reasons for 

this Court to depart from its unanimous precedent in CPR?22 

Issue #3: If the CPR test is reformulated as the Appellant proposes, should the 

Appeal be allowed? 

  

                                                
21   Housen v Nikolaisen, 2002 SCC 33. 
22  The Appellant’s second question (para 32(b) of the Appellant’s Factum) is a subset of this 

restatement; however, the Appellant’s premises that the Municipality exercised a zoning power 

and created a public park are factually incorrect. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1972/index.do?q=2002+SCC+33
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ARGUMENT 

A. OUTLINE 

 The Municipality’s positions are the following and each is developed below: 

 There was neither a “taking” of the Appellant’s Lands nor an “acquisition” 

of a beneficial interest in, or flowing from, those Lands by the Municipality and the 

Court of Appeal committed no reviewable error in reaching that conclusion. 

 There are no compelling reasons to revisit the longstanding common law 

test for de facto expropriation: The test is sound; Courts have not identified issues 

with it; and the risk identified in the limited amount of relevant academic criticism 

has not materialized.  In addition, the Appellant’s references to law from other legal 

systems does not provide compelling reasons to change the settled law.   

 Even if the common law principles concerning de facto expropriation are 

revisited, the Appellant does not challenge the requirement that a “taking” occurs 

and since there was no such “taking” in this case, the Appellant cannot succeed.   

ISSUE #1: THE COURT OF APPEAL DID NOT ERR: IT APPLIED WHOLLY 

CORRECT PRINCIPLES OF LAW TO THE UNDISPUTED MATERIAL 

FACTS 

 The Court of Appeal’s reasons are comprehensive, reflect the current and correct law and 

do not evidence any reversible error. 

 Consistent with the Municipality’s position, the Appellant has not alleged any error by the 

Court of Appeal.  That includes the absence of any alleged error in relation to the key, overriding 

finding that no taking occurred as a result of any act by the Municipality. 

 The result of the Appellant’s position is that it either fails the “taking” part of the two-part 

CPR test or, as discussed below, if the Appellant’s proposal that the “taking” requirement should 

become the sole requirement for common law de facto expropriation is accepted, the Appellant 

also fails that single element test. 
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 No matter whether the law remains the same or changes as the Appellant proposes, the end 

result is dismissal of the Appellant’s Appeal.   

ISSUE #2: THERE ARE NO COMPELLING REASONS TO REVISIT THE 

UNANIMOUS CPR DECISION 

 This Court has well-established criteria which it applies when deciding whether to deviate 

from a unanimous decision.  The Appellant has not addressed those criteria, which it cannot satisfy. 

 In Canada (Minister of Citizenship and Immigration) v Vavilov,23 the circumstances for 

revisiting settled jurisprudence were broken into three categories: (i) where the precedent is 

unsound in principle; (ii) where the precedent has proven to be unworkable and unnecessarily 

complex to apply; or (iii) where the precedent has attracted significant and valid judicial, academic 

and other criticism.   

 Animating these three categories is the following overarching consideration, outlined in 

Vavilov at para 18:  

Any reconsideration such as this can be justified only by compelling 

circumstances, and we do not take this decision lightly. A decision to adjust 

course will always require the Court to carefully weigh the impact on legal 

certainty and predictability against the costs of continuing to follow a 

flawed approach.  

 The joint reasons of Wagner, C.J. and the balance of the seven-Judge majority in Vavilov 

also included the following passage from the High Court of Australia’s decision in Queensland v 

Commonwealth24, which this Court had previously endorsed in Canada v Craig:25 

No Justice is entitled to ignore the decisions and reasoning of his 

predecessors, and to arrive at his own judgment as though the pages of the 

law reports were blank, or as though the authority of a decision did not 

survive beyond the rising of the Court. A Justice, unlike a legislator, cannot 

introduce a programme of reform which sets at nought decisions formerly 

made and principles formerly established. It is only after the most careful 

and respectful consideration of the earlier decision, and after giving due 

                                                
23  2019 SCC 65 [Vavilov], at para. 20; see also the reasons of Brown, J. in References re 

Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 at paras 426-427.  
24  [1977] HCA 60, (1977) 139 CLR 585 [Queensland].  
25  2012 SCC 43 at para 26. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18078/index.do?q=2019+SCC+65
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18781/index.do?q=2021+SCC+11
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1977/60.html?context=1;query=Queensland%20v.%20Commonwealth%20(1977);mask_path=
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/10004/index.do?q=2012+SCC+43
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weight to all the circumstances, that a Justice may give effect to his own 

opinions in preference to an earlier decision of the Court. 

 These words are particularly apt when an appellant seeks to overturn a prior decision of 

this Court in order to radically alter settled common law doctrine.  As this Court noted in R v 

Salituro: 

[I]n a constitutional democracy such as ours it is the legislature and not the 

courts which has the major responsibility for law reform; and for any 

changes to the law which may have complex ramifications, however 

necessary or desirable such changes may be, they should be left to the 

legislature. The judiciary should confine itself to those incremental changes 

which are necessary to keep the common law in step with the dynamic and 

evolving fabric of our society.26 

 As noted, the Appellant has not addressed these principles.  For the reasons that follow, the 

Municipality submits: (a) that there are no compelling reasons to change the clear and well-

established test for de facto expropriation; and (b) the adverse impacts on legal certainty and 

predictability which will result from the Appellant’s proposed change far outweigh the effects of 

the issues which the Appellant suggests plague the current test (and the Municipality says that 

there are no issues). 

(i) The CPR Test is Not Unsound in Principle 

 The Appellant purports to identify flaws with the common law CPR test, allegedly 

warranting this Court’s reformulation (half-elimination) of that test.  The Appellant’s proposition 

is made for the first time before this Court: In the Courts below, the Appellant agreed that the CPR 

test applied and it argued that the test supported its claim.  Moreover, the Appellant’s premise 

before this Court is that CPR added the requirement of an “acquisition” by (in this case) the 

Municipality.  It says that is the flaw in CPR.  However, the Appellant’s new premise is not correct. 

 The Appellant uses CPR’s purported “addition” of the “acquisition” element to argue that 

the law is not sound and therefore, this Court should depart from its existing, unanimous 

jurisprudence.  That bootstrapped argument is also untenable.  

  

                                                
26  R v Salituro, [1991] 3 SCR 654 at 670. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/820/index.do
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(a) First Preliminary Point: Whether an “Acquisition” is Required is Moot 

 This point bears repeating: Whether the common law de facto expropriation test requires 

proof of an “acquisition” by the regulating authority or not is a moot question on the facts of this 

case.  All authorities and arguments before this Court confirm that a taking from the property 

owner is a requirement for a de facto expropriation claim to succeed and there is no challenge to 

the Court of Appeal’s finding that the Appellant “has lost nothing”.27 

(b) Second Preliminary Point: The CPR Test Was Not New 

 In urging this Court to revisit the CPR test, the Appellant’s fundamental premise is that a 

unanimous Supreme Court of Canada unintentionally changed the law of de facto expropriation in 

the course of articulating the applicable principles in CPR.  This Court’s cautious approach to 

overruling itself, articulated in Vavilov and elsewhere, is also an important lens through which to 

view the Appellant’s suggestion about the CPR Court’s intent: CPR makes no reference to a 

change being made to the law and cites in the same paragraph as the (now) impugned test the two 

earlier decisions28 which the Appellant continues to say were correctly decided.  Frankly, it cannot 

be that the unanimous CPR Court intended to or effected a change.   

 The Appellant’s arguments are based on an implausibly narrow reading of CPR.  One of 

the principal arguments advanced and repeated throughout the Appellant’s Factum is that the pre-

CPR case law did not require an “acquisition” on the part of the Municipality before a de facto 

expropriation could be said to have occurred (see paras 9, 42, 43 and 45 of the Appellant’s Factum).  

This argument involves a misreading of what this Court said in Manitoba Fisheries and Tener.   

 In Manitoba Fisheries, Ritchie, J., who delivered the judgement of the Court, stated clearly 

at p. 110 that the Crown acquired the goodwill of the company: 

Once it is accepted that the loss of the goodwill of the appellant’s business 

which was brought about by the Act and by the setting up of the Corporation 

was a loss of property and that the same goodwill was by statutory 

compulsion acquired by the federal authority, it seems to me follow that the 

                                                
27  NSCA Decision at para 89.  
28   Manitoba Fisheries Ltd v The Queen, [1979] 1 SCR 101 [Manitoba Fisheries] and R v Tener, 

[1985] 1 SCR 533, 17 DLR (4th) 1 [Tener].  

https://decisia.lexum.com/nsc/nsca/en/item/490931/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do?q=%5B1979%5D+1+SCR+101
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do?q=%5B1985%5D+1+SCR+533
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appellant was deprived of property which was acquired by the Crown29. 

[emphasis added] 

 Contrast the above quote with the suggestion in para 9(a) of the Appellant’s Factum that 

the Manitoba Fisheries Court found that “the ‘taking’ had not transferred any goodwill to the 

Crown corporation”, and also contrast it with the Appellant’s suggestion in para 45 of its Factum 

that the CPR “requirement to prove an acquisition” was “new”. 

 Similarly, in Tener, both Wilson, J. and Estey, J. considered that the Provincial Crown had 

acquired something.  It was argued by the Crown that it had not acquired the minerals encompassed 

by the mineral claims or the surface rights ancillary to those claims and therefore, there could be 

no expropriation.  In her reasons, Wilson, J. referred to Manitoba Fisheries and held that it was a 

“complete answer to that submission”: 

It was argued by the Crown that, while the new legislation deprived the 

plaintiff of its goodwill in its business, it did not have the effect of 

transferring that goodwill to the Crown corporation. Accordingly, there had 

been no “taking” or expropriation of the plaintiff’s property. This Court held 

that since the effect of the legislation was that the customers of the plaintiff 

could no longer do business with the Crown corporation, the plaintiff’s 

property interest in its goodwill was acquired by the Crown corporation30. 

[emphasis added] 

 Estey, J. delivered the concurring judgement of the five-judge majority (Wilson, J. wrote 

for herself and Dickson, C.J.).  That majority judgment clearly states that the denial of access to 

the lands covered by the claims amounted to “a recovery by the Crown of a part of the right granted 

to the...[owners]...in 1937 [emphasis added]” (see p. 563).  Estey, J. also pointed out that this 

conclusion was consistent with Manitoba Fisheries31.  The submissions at para. 71 of the 

Appellant’s Factum ignore Justice Estey’s statements. 

 At para. 43 of its Factum, the Appellant refers to a 1984 interpretation of Manitoba 

Fisheries by the Privy Council.  The quote which the Appellant sets out clearly demonstrates that 

the Privy Council’s interpretation is not consistent with what was actually said in Manitoba 

                                                
29  Manitoba Fisheries, at p. 110. 
30  Tener, at p. 551. 
31  Ibid. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/6117/index.do?q=%5B1979%5D+1+SCR+101
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/50/index.do?q=%5B1985%5D+1+SCR+533
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Fisheries, and it is also inconsistent with this Court’s own interpretation of Manitoba Fisheries at 

pp. 551-552 of Tener (decided the year after the Privy Council decision in question). 

 The requisite element of “acquisition” was also recognized by commentators prior to CPR.  

For example in Munro’s Expropriating Expropriation Law: The Implications of the Metalclad 

Decision on Canadian Expropriation Law and Environmental Land-Use Regulation,32 the 

following is stated at p. 125: 

To prove de facto expropriation, “an owner of an interest in land...must 

conclusively prove that there has been, in effect, a confiscation of all 

reasonable private uses of the interest in the land in question and an 

acquisition of the same by the statutory authority.” 

... 

Short of actually taking over the use of land, restrictions on land use are to 

be considered regulatory rather than confiscatory. While such regulations 

often affect the value of land, they do not give rise to a claim for 

compensation. 

 To support its premise, the Appellant also relies on Burmah Oil Co Ltd. v Lord Advocate33 

at para 53 of its Factum.  That case, before the House of Lords, involved compensation claims 

arising out of the destruction of an oil refinery to prevent it from falling into enemy hands during 

the Second World War.  The demolition was carried out by an exercise of the royal prerogative, 

not statutory authority, and that means the case is not relevant to the principles in issue in this 

Appeal. 

 The Appellant also misstates what was said in Ulster Transport Authority v James Brown 

& Sons Ltd34 (also at para 53 of the Appellant’s Factum).  The Ulster Transport case involved the 

constitutional question of whether the Transport Act (Northern Ireland) 1948, a statute of the 

Parliament of Northern Ireland, was contrary to the Government of Ireland Act, 1920.  The latter 

statute, enacted by the U.K.  Parliament, prohibited the Northern Ireland Parliament from making 

a law which, either directly or indirectly, took any property without compensation.  The Transport 

Act created a monopoly in favour of the appellant Transport Authority.  Relevant to the Appellant’s 

                                                
32   (2005), 5 Asper Rev. Int’l Bus & Trade Law 75 at p. 125.  
33 [1965] AC 75 [Burmah Oil].  
34  [1953] NI 79 [Ulster]; Appellant’s Book of Authorities (“ABOA”), Tab 1.  

https://asperchair.bryan-schwartz.com/wp-content/uploads/articles/Expropriating-Expropriation-Law-The-Implications-of-the-Metalclad-Decision-on-Canadian-Expropriation-Law-and-Environmental-Land-Use-Regulation.pdf
http://www.uniset.ca/other/cs2/1965AC75.html
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submissions, it should be noted that in finding against the Authority, Lord Macdermott, L.C.J. 

stated as follows35:  

[A]lthough the Parliament of Northern Ireland has said nothing in plain 

terms about the acquisition of any part of any furniture remover’s business, 

section 5 would undoubtedly be contravened because it forbids a taking by 

indirect as well as by direct means and therefore strikes at any legislative 

device designed and sufficient to achieve acquisition without compensation 

though not purporting to do so. 

... 

I think, therefore, that the legislation and the nature of its subject matter 

justify the answer that the intention was to enable the appellants to capture 

the prohibited business, and to do so without expense. [emphasis added] 

 There was clearly both a deprivation and an acquisition in the Ulster Transport case.  

Moreover, the Appellant is incorrect when it refers, at para. 56 of its Factum, to Justice Ritchie’s 

comments about the Ulster Transport case in Manitoba Fisheries as supportive of the proposition 

that only a “taking” was required to satisfy the “pre-CPR” test for de facto expropriation.  As noted 

in para 46 above, Justice Ritchie clearly held that both the loss of goodwill by Manitoba Fisheries 

and the acquisition of that goodwill by the Crown were the bases for the compensation ordered. 

 All three of the British Columbia authorities cited by the Appellant in paras. 62, 64 and 65 

of its Factum purport to follow Manitoba Fisheries and Tener and there is no suggestion that any 

of them are inconsistent with either binding precedent.  In Casamiro Resource Corp v British 

Columbia (Attorney General),36 the claims were founded on the judgment in Tener and the Court 

focussed on whether the mineral rights holder was in the same position as the successful party in 

Tener.  Similarly, in Rock Resources Inc v British Columbia,37 the question was the nature of the 

interest taken from the mineral claims holder through an “elaborate legislative scheme”.  It is clear 

that the park-designating government authority was in the same position in both British Columbia 

cases as the Crown was in Tener and so there was no need to re-analyze whether the “acquisition” 

element was satisfied in either Casamiro or Rock Resources.  There was no “taking” in the Bingo 

                                                
35  Ulster, at pp. 112-113.  
36  1991 CanLII 211 (BCCA), 80 DLR (4th) 1 [Casamiro].  
37  2003 BCCA 324 [Rock Resources].  

https://www.canlii.org/en/bc/bcca/doc/1991/1991canlii211/1991canlii211.pdf
https://www.bccourts.ca/jdb-txt/ca/03/03/2003bcca0324.htm
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City Games Inc et al v BC Lottery Corp 38 case so the claim failed on the “taking” element of the 

CPR test and there was no need to go on to analyse the “acquisition” part of the de facto 

expropriation test.   

 The Appellant also relies on the case of Alberta (Minister of Infrastructure) v Nilsson.39 

The first thing to note is that the Alberta Court of Appeal held that the de facto expropriation claim 

was out of time, and therefore everything said about de facto expropriation is obiter.  Second, the 

Court of Appeal did not have to get to the stage of discussing the issue of “acquisition” because 

the existence of a development freeze and the denial of a development permit did not amount to 

the “deprivation” necessary to satisfy the “taking” element of the two-part test. 

 The Appellant did not draw the Court’s attention to the Ontario Court of Appeal decision 

in A&L Investments Ltd v Ontario (Minister of Housing),40 which involved claims of de facto 

expropriation resulting from changes to Ontario’s rent control legislation.  The owners argued that 

their rights to receive increased rents were taken away.  Charter-based arguments were also made 

by the property owners.  The Crown argued that both a “taking” and an “acquisition” were required 

before compensation would flow.  In striking the owners’ claims as disclosing no cause of action, 

Gouge, J.A. reviewed this Court’s decisions in Manitoba Fisheries and Tener, as well as the 

decisions in Attorney-General v De Keyser’s Royal Hotel,41 Burmah Oil, and the Manitoba Court 

of Appeal decision in Steer Holdings Ltd v Manitoba,42 and stated the following: 

[27] What emerges from this analysis is that for the presumption of 

compensation to apply, the rule of statutory interpretation discussed in 

Manitoba Fisheries requires that the legislation must create what is in 

essence an expropriation of the plaintiff’s property by the state. The state 

must acquire the property taken from the plaintiff either for its own use or 

for the purpose of destruction.  

… 

                                                
38  2005 BCSC 25.  
39  2002 ABCA 283.  
40  1997 CanLII 3115 (ONCA), 152 D.L.R. (4th) 692 [A&L]; see also 535534 British Columbia 

Ltd. v White Rock (City), 2001 BCSC 1381, aff’d 2003 BCCA 93, leave to appeal to SCC 

refused 29681 (09 October 2003).  
41  [1920] AC 508.  
42  1992 CanLII 2773 (MBCA), 99 DLR (4th) 61.  

https://www.bccourts.ca/jdb-txt/sc/05/00/2005bcsc0025.htm
https://www.canlii.org/en/ab/abca/doc/2002/2002abca283/2002abca283.html?autocompleteStr=2002%20ABCA%20283&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1997/1997canlii3115/1997canlii3115.html?searchUrlHash=AAAAAQAUMTUyIEQuTC5SLiAoNHRoKSA2OTIAAAAAAQ&resultIndex=1
https://www.bccourts.ca/jdb-txt/sc/01/13/2001bcsc1381.htm
https://www.bccourts.ca/jdb-txt/ca/03/00/2003bcca0093.htm
https://www.bailii.org/uk/cases/UKHL/1920/1.html
https://www.canlii.org/en/mb/mbca/doc/1992/1992canlii2773/1992canlii2773.pdf
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[29] The 1991 Act is not an act of expropriation by the Crown. … [I]f 

regulatory legislation voiding but not expropriating property rights 

triggered a presumed right to compensation from the state, the effect would 

be to give property rights the equivalent of the protection accorded by s. 7 

of the Charter despite the clear exclusion of such rights from the Charter of 

Rights and Freedoms by its drafters. In other words, an individual would 

have the right not to be deprived of his property by regulatory legislation 

except with compensation or with an explicit override of that right by 

legislative language. This would seem to do indirectly something the 

framers of the Charter declined to do. 

 In summary, the Municipality submits that the two-part test articulated in CPR was not 

new, nor was it a change to the law.  The Manitoba Fisheries and Tener cases are consistent with 

CPR so the Appellant’s arguments which are premised on CPR adding an element to the de facto 

expropriation test are without foundation. 

 It is also worth noting that when the “taking” requirement is not met, as is the case for the 

Appellant’s claims, courts do not always proceed to analyze the “acquisition” requirement as the 

exercise is moot.43  

(c) The Existing Two-Part Test is Sound and Appropriate 

 We now turn to the first criteria which may cause this Court to find that there are 

compelling reasons to revisit its own jurisprudence.  The Municipality says that the longstanding 

test for common law de facto expropriation, most recently articulated in CPR, is both sound and 

appropriate.  There is no reason to revisit it. 

 CPR restated that there are two requirements for a finding that de facto expropriation has 

occurred: “(i) an acquisition of a beneficial interest in property or flowing from it, and (ii) removal 

of all reasonable uses of the property”44 (i.e. a “taking”).   

 Having two “sides” to the test makes complete sense as the fundamental issue involves 

expropriation, which is the taking of private property by the government for public use.   

                                                
43 Gosse v Conception Bay South (Town), 2021 NLCA 23 [Gosse].  
44  CPR, at para. 30. 

https://www.canlii.org/en/nl/nlca/doc/2021/2021nlca23/2021nlca23.html?autocompleteStr=2021%20NLCA%2023&autocompletePos=1
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16/index.do
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 The two part test also appropriately limits the scope of claims for de facto expropriation.  

The policy reasons supporting this principle were addressed comprehensively in Mariner Real 

Estate Ltd. v Nova Scotia (Attorney General).45 In Mariner, the property owners’ lands were 

designated as a beach under the Nova Scotia Beaches Act and as such, became subject to a host of 

restrictions on use.  When the Minister refused approval to build single family dwellings on the 

lands, the owners sought declaratory relief that: (i) the designations under the Beaches Act 

constituted ‘expropriation’ within the meaning of the Nova Scotia Expropriation Act; and (ii) the 

owners were entitled to compensation under that Expropriation Act.  While the relief sought by 

the Appellant in this case is markedly different, the Court of Appeal’s reasons for dismissing the 

Mariner claims provide important context for this case.   

 The principal judgment in Mariner was written by Cromwell, J.A. (as he then was) who 

began the analysis by noting that the scope of claims for de facto expropriation was “very limited 

in Canadian law” due to the constraints imposed by two governing principles: 

[38] …The first is that valid legislation (primary or subordinate) or action 

taken lawfully with legislative authority may very significantly restrict an 

owner’s enjoyment of private land. The second is that the Courts may order 

compensation for such restriction only where authorized to do so by 

legislation. In other words, the only questions the Court is entitled to 

consider are whether the regulatory action was lawful and whether the 

Expropriation Act entitled the owner to compensation for the resulting 

restrictions.   

 In considering the lawfulness of regulatory action in the context of a de facto expropriation 

claim, Cromwell, J.A. observed that when determining “whether the ‘rights’ of ownership have 

been taken away”, the Court must have regard to the principle that “those rights are defined only 

by reference to lawful uses of land which may, by law, be severely restricted”.46 

 “[E]xtensive and restrictive land use regulation is the norm” in Canada.47 Such regulation 

has “almost without exception, been found not to constitute compensable expropriation.”48  

Adopting a statement from Rogers, Canadian Law of Planning and Zoning, Cromwell, J.A. 

                                                
45  1999 NSCA 98 (CanLII), 177 DLR (4th) 696 [Mariner].  
46  Mariner at para 39.  
47  Mariner at para 42. 
48  Ibid. 

https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
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accepted that the “law permits the appropriation of prospective development rights for the good of 

the community but allows the property owner nothing in return”.49 Among the “numerous cases” 

supporting this proposition, Cromwell, J.A. referred to Hartel Holdings Co Ltd v City of Calgary50, 

and also quoted with approval a passage from The Law of Expropriation in Canada51 which 

contained the following paragraph:  

Today the principal restrictions on land use arise from the planning and 

zoning provisions of public authorities. By the imposition, removal or 

alteration of land use controls a public authority may dramatically increase, 

or decrease, the value of land by changing the permitted uses which may be 

made of it. In such a case, in the absence of express statutory provision to 

the contrary an owner is not entitled to compensation or any other remedy 

notwithstanding that subdivision approval or rezoning is refused or 

development is blocked or frozen pursuant to statutory planning powers in 

order, for example, to facilitate the future acquisition of the land for public 

purposes52. (emphasis in original) 

 Cromwell, J.A. concluded that:  

[T]he freezing of development and strict regulation of the designated lands 

did not, of itself, confer any interest in land on the Province or any other 

instrumentality of government. I am reinforced in this opinion by many 

cases dealing with zoning and other forms of land use regulation. Estey, J., 

in Tener, notes that ordinarily compensation does not follow zoning either 

up or down. The Supreme Court of Canada in Dell Holdings, supra, 

accepted the general proposition that, under our law, owners caught up in 

the zoning or planning process, but not expropriated, must simply accept 

the loss (provided, of course, that the regulatory actions are otherwise 

lawful). Development freezes have consistently been held not to give rise 

to rights of compensation…One of the bases of these decisions is that the 

restriction of development generally does not result in the acquisition of an 

interest in land by the regulating authority.53 

                                                
49  Ibid.  
50  [1984] 1 SCR 337, 8 DLR (4th) 321 [Hartel].  
51  Eric C.E. Todd, The Law of Expropriation and Compensation in Canada, 2nd ed 

(Scarborough, ON: Carswell, 1992), at pp. 22-23; ABOA, Tab 4.  
52  Mariner, at para. 42. 
53  Mariner, para. 105.  There is reference to an “acquisition of land” in para 106, but it reflects 

the fact that the relief sought was a declaration that there was an actual “expropriation” under 

the Expropriation Act. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/5266/index.do?q=%5B1984%5D+1+S.C.R.+337
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
https://www.canlii.org/en/ns/nsca/doc/1999/1999canlii7241/1999canlii7241.html
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 The Appellant has not directly challenged the longstanding principle that ordinarily 

compensation does not follow zoning either up or down. 

 These points make the Hartel Holdings case highly relevant to this Appeal.  As noted, this 

decision is wholly ignored by the Appellant.  In Hartel Holdings, the appellant made an argument 

similar to the one advanced by the Appellant; namely that by adopting a plan for a proposed park 

whose boundaries encompassed the owner’s land, the City was bound to acquire that land.  The 

argument was rejected by Wilson, J., who stated at p. 354: 

The appellant’s case in a nutshell is that by freezing its land with a view to 

its subsequent acquisition for a park the respondent has deprived the 

appellant of the potential value of its land for residential development. No 

doubt this is true. The difficulty the appellant faces, however, is that in the 

absence of bad faith on the part of the respondent this seems to be exactly 

what the statute contemplates. The crucial rider is that the City’s actions 

must have been taken pursuant to a legitimate and valid planning purpose. 

If they were, then the resulting detriment to the appellant is one that must 

be endured in the public interest. To force the City to acquire land at the 

point when long range planning decisions are initially made would thwart 

rather than promote the planning process. It may be that the choice of the 

land use by-law as the triggering mechanism for the duty to acquire the land 

presents a great temptation to a municipality to “wait out” a potential 

developer in order to keep the acquisition price of the land down. Is there a 

point of time at which that tactic is no longer acceptable? Should there be a 

cut-off point? If so, it seems to me that, having regard to the competing 

interests of the owner and the municipality, the proper forum for imposing 

such a cut-off is the legislature. 

 On top of the well-established legal principles which are relevant to this Appeal, it is worth 

remembering that on the facts of this case, as in Hartel Holdings, the Municipality has not changed 

the zoning of the Appellant’s Lands.  The Municipality has simply refused the Appellant’s request 

to initiate the secondary planning processes which might eventually lead to a zoning change.  

Moreover, there is nothing “inherently wrong” in the Municipal Council exercising its statutorily 

delegated discretion. 

 The legislators have not chosen to expand the scope of expropriation legislation or 

otherwise provide for claims for de facto expropriation.  Canada is not unique in that regard.  In A 

Tale of Three Takings: Takings Analysis in Land Use Regulation in the United States, Australia 

and Canada, Donna R. Christie concludes her lengthy work with the following: 
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Finally, whether property is protected by a common law presumption of 

compensation, a statutory scheme, or a constitutional guarantee, all three 

countries continue to recognize the importance of private property in their 

societies. In all three countries, compensation is generally available when 

land is physically acquired. And in all three countries, there are vigorous 

proponents of expanded protection of property rights. But while the concept 

of regulatory taking is, at most, extremely limited in Australian and 

Canadian jurisprudence, it is also not so fully realized in the United States 

that limited effects of regulation on the use or value of land must be 

compensated. In all three countries, when regulation falls short of actually 

acquiring or “sterilizing” property rights in land, it is the legislatures, rather 

than the courts, who bear primary responsibility for balancing society’s 

interests with property rights.54 

 The two-part CPR test is responsive to the limited place which de facto expropriation 

occupies in the common law.  Property rights do not have constitutional protection in Canada and 

legislatures have spoken as to the role of land use regulation in our society.  The existing law is 

sound. 

 In addition, legal certainty and predictability are the benefit of this Court maintaining and 

following its own jurisprudence.  Unlike legislators, Courts “cannot introduce a programme of 

reform”55 and are properly, extremely limited in relation to overturning well functioning 

principles.   

 The soundness of the current formulation of the de facto expropriation test is particularly 

evident when it is contrasted with what the Appellant seeks: A reformulation of the test whereby 

de facto expropriation will be found to have occurred when, in the property-owner’s opinion, all 

reasonable uses of the property have been removed.  If an owner’s view as to deprivation is the 

only measure, there can be no standard that will keep the doctrine within manageable bounds.  

Everything will be a question of degree in the eyes of the owner in each particular case, which will 

leave a jurisprudential wilderness of single instances and unpredictability. 

 As it considers the Appellant’s submissions, this Court should also remember the 

legislature’s directive that municipalities prepare comprehensive planning strategies for all of their 

                                                
54  Brooklyn Journal of International Law, Volume 32 Issue 2, at p. 403.  
55  Queensland, at para 9.  

https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1246&context=bjil
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1977/60.html?context=1;query=Queensland%20v.%20Commonwealth%20(1977);mask_path=
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lands and that those strategies must be approved by the Minister56.  The legislature has also stated 

that adoption of such strategies does not commit the municipalities to undertake any of the projects 

described therein.  Inevitably, some of the required statements of policy in the strategies will apply 

to lands within the municipality.  Despite the non-binding nature of the strategies, the Appellant’s 

proposed formulation of the common law test for de facto expropriation could give rise to many 

claims.   

 The Appellant’s proposed reformulation would also give someone whose property is 

alleged to have been the subject of de facto expropriation an easier route to compensation than 

someone whose property is expropriated strictly in accordance with the governing legislation.  In 

this case, drawing a map representing a wish which the Municipality candidly acknowledged it 

could not afford to make into a reality will be held to be a de facto expropriation if the Appellant 

has its way.  The thwarting of planning which Hartel Holdings envisioned will be a reality.  

Municipalities will be reluctant to fulfil the legislators’ longstanding and clear direction to 

formulate robust planning strategies for fear of de facto expropriation liability.   

 Simply put, if the acquisition element is eliminated, every case of “regulatory 

infringement” will become a case of de facto expropriation.  This will overturn the longstanding 

principles which deny compensation for zoning and other legislative obligations vested in 

municipalities and other governments.  The resulting uncertainty is the antithesis of the objective 

of stare decisis and will likely impact all levels of government.   

(ii) The CPR Test Has Not Proven to be Unworkable and Unnecessarily 

Complex to Apply 

 The Appellant points to no cases evidencing confusion or complexity in relation to the CPR 

test.  Since this Court released its unanimous judgment in CPR, Courts in British Columbia,57 

                                                
56  MGA, ss. 212-217 and Halifax Charter, ss. 227-232.  
57  FortisBC Energy Inc v Surrey (City), 2013 BCSC 2382 at paras 411 and 418-419; and 

Compliance Coal Corporation v British Columbia (Environmental Assessment Office), 2020 

BCSC 621 at paras 92-101 [Compliance Coal]. 

https://www.bccourts.ca/jdb-txt/SC/13/23/2013BCSC2382.htm
https://www.bccourts.ca/jdb-txt/sc/20/06/2020BCSC0621.htm
https://www.bccourts.ca/jdb-txt/sc/20/06/2020BCSC0621.htm
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Yukon Territory,58 Alberta,59 Ontario,60 Nova Scotia,61 Newfoundland and Labrador,62 and the 

Federal Court,63 have had the opportunity to consider and apply the two part analytical framework 

articulated by McLachlin, C.J.  There is not a single instance in any of the decisions where a Court 

has expressed concern that the two part test is unworkable and unnecessarily complex to apply.   

 A stringent test cannot be conflated with an unstable test.  At best, the Appellant has 

highlighted that the common law requirements for de facto expropriation are difficult to satisfy.  

As set out above, that is appropriate in our society and system of government.  The existence of a 

high threshold does not lead to the automatic conclusion that Canadian Courts have struggled to 

apply the legal standard to a given set of facts.   

 Evidence that Canadian Courts have applied CPR without incident over the last fifteen 

years can be garnered from the fact that some cases have resulted in findings of de facto 

expropriation when the test is applied to the facts, other cases led to no such finding, and in some 

cases (when the Court was faced with a summary judgment motion or a motion to strike), the Court 

was not yet in a position to make a determination on the claims.  Regardless of the outcome, the 

unifying thread running through the uncontroversial body of post-CPR jurisprudence is the dearth 

of any judicial commentary suggesting that the CPR elements or framework are unworkable or 

unnecessarily complex.   

                                                
58  Northern Cross (Yukon) Ltd v Yukon (Energy, Mines and Resources), 2021 YKSC 3 at para 

285 [Northern Cross]. 
59  Genesis Land Development Corp v Alberta, 2009 ABQB 221 at paras 127-128 and 141-142; 

Kalmring v Alberta, 2020 ABQB 81 at para 68 [Kalmring]; and Altius Royalty Corporation v 

Alberta, 2021 ABQB 3 at para 27.  
60  Club Pro Adult Entertainment Inc v Ontario (Attorney General), 2006 CanLII 42254 (ONSC) 

at paras 77 and 78, 27 B.L.R. (4th) 227 rev’d in part on other grounds in 2008 ONCA 158 

[Club Pro]; Railink Canada Ltd. (Southern Ontario Railway) v Ontario, 2007 CanLII 51795 

(ONSC).  
61  Taylor v Dairy Farmers of Nova Scotia, 2010 NSSC 436 at paras 74 and 84-85 [Taylor].  
62  Lynch v St John's (City), 2016 NLCA 35 [Lynch]; Sun Construction Company Limited v 

Conception Bay South (Town), 2019 NLSC 102 at para 13 [Sun Construction]; Board of 

Commissioners of Public Utilities - Re: Expropriation Act, 2020 NLSC 92 at para 29; Gosse 

at para 30; and KMK Properties Inc v St. John's (City), 2021 NLSC 122 at para 18.  
63  Dennis v Canada, 2013 FC 1197 at para 21; Calwell Fishing Ltd v Canada, 2016 FC 312 at 

para 173; and Anglehart v Canada, 2016 FC 1159 at paras 160-161.  

https://www.yukoncourts.ca/sites/default/files/2021-01/2021_yksc_3_northern_cross_v_yukon.pdf
https://www.canlii.org/en/ab/abqb/doc/2009/2009abqb221/2009abqb221.html?autocompleteStr=2009%20ABQB%20221&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2020/2020abqb81/2020abqb81.html?autocompleteStr=2020%20ABQB%2081&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2021/2021abqb3/2021abqb3.html?autocompleteStr=2021%20ABQB%203&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2006/2006canlii42254/2006canlii42254.html?autocompleteStr=27%20B.L.R.%20(4th)%20227&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2008/2008onca158/2008onca158.html?autocompleteStr=2008%20ONCA%20158%20&autocompletePos=1
https://www.ontariocourts.ca/search-canlii/scj/scj-en.htm
https://www.ontariocourts.ca/search-canlii/scj/scj-en.htm
https://decisia.lexum.com/nsc/nssc/en/item/16533/index.do
https://www.canlii.org/en/nl/nlca/doc/2016/2016nlca35/2016nlca35.html?autocompleteStr=2016%20NLCA%2035&autocompletePos=1
https://www.canlii.org/en/nl/nlsc/doc/2019/2019nlsc102/2019nlsc102.html?autocompleteStr=2019%20NLSC%20102&autocompletePos=1
https://www.canlii.org/en/nl/nlsc/doc/2020/2020nlsc92/2020nlsc92.html?autocompleteStr=2020%20NLSC%2092&autocompletePos=1
https://www.canlii.org/en/nl/nlca/doc/2021/2021nlca23/2021nlca23.html?autocompleteStr=2021%20NLCA%2023&autocompletePos=1
https://www.canlii.org/en/nl/nlsc/doc/2021/2021nlsc122/2021nlsc122.html?autocompleteStr=2021%20NLSC%20122&autocompletePos=1
https://nextcanada.westlaw.com/Link/Document/Blob/I009275147915624be0540021280d79ee.pdf?targetType=inline&originationContext=document&transitionType=DocumentImage&uniqueId=52e87836-b6b4-4f80-afbb-1373feb92c91&contextData=(sc.Default)
https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/143000/index.do
https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/181386/index.do
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 Lynch and Sun Construction are the two cases since CPR where the claimants were 

successful with their de facto expropriation claims.   

 In Lynch, the Newfoundland and Labrador Court of Appeal, relying on CPR, determined 

that the respondent municipality took away the appellants’ common law right to appropriate 

upstream groundwater, thereby acquiring the tangible benefit of that continuous flow of 

groundwater and removing all reasonable uses of the appellants’ property.  In Sun Construction, 

the Newfoundland and Labrador Supreme Court found in favour of the applicant when it 

discovered that the respondent constructed a paved roadway and turnaround on the applicant’s 

land without the its knowledge. 

 Not only do Lynch and Sun Construction demonstrate that the CPR test is flexible in that 

it has allowed for findings that de facto expropriation occurred in two fundamentally different fact 

scenarios, but the cases also demonstrate that the Courts do not need to stray off CPR’s analytical 

path in order to find in favour of a claimant.  Moreover, in both of these cases, the Courts did not 

express any critique or confusion as to the distinction between de facto and de jure expropriation 

or as to how the government could acquire a beneficial interest in the property.   

 Courts have also endorsed and applied (without issue) CPR in cases where the facts did not 

lead to the conclusion that de facto expropriation occurred.  Less than a year after CPR was 

decided, the Ontario Superior Court of Justice in Club Pro dismissed the plaintiffs’ argument that 

CPR was a departure from previous jurisprudence relating to de facto expropriation, stating at para 

78:  

Apart from the fact that a de facto taking can involve a de facto taking of a 

beneficial interest instead of the forced taking of a legal interest, I do not 

see how the test stated in Canadian Pacific is inconsistent 

with Tener and Manitoba Fisheries. In my view the law is very settled on 

this issue both by the Supreme Court of Canada and our Court of Appeal. 

 In Club Pro, the plaintiffs argued that they had made a significant investment in 

‘Designated Smoking Rooms’ based on the representations of government and pursuant to a 

contract, and that these rooms could not be used under a new regime prohibiting indoor smoking 

in public places.  Fatal to the plaintiffs’ de facto expropriation claim was the absence of a “taking” 
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by the government, despite the plaintiffs’ being deprived of the intended use of the smoking 

rooms64.   

 In Taylor, the Nova Scotia Supreme Court similarly had no difficulty determining that, 

even if a milk quota was property capable of expropriation, the government acquired nothing by 

capping the quota price.  The impugned regulations “were an exercise of regulatory authority and 

not an act of expropriation”.65  

 Further evidence of the flexibility and stability which the CPR line of cases provides can 

be seen in the decision in Northern Cross, which concerned the Government of Yukon’s 

imposition of a moratorium on hydraulic fracturing.  The Yukon Territory Supreme Court 

determined that the similarities between the case at bar and Tener were sufficient to conclude that 

it was not plain and obvious that the de facto expropriation claim had no reasonable chance of 

success66.  The Government’s motion to strike the de facto expropriation claims was dismissed.   

 In all of the above noted cases, in addition to those cited in footnotes 57 to 63 above, Courts 

have not shown signs of struggling in any way with the two-part de facto expropriation test in its 

current form.   

 Compare the absence of any criticism or stated difficulty with the stable (and obviously 

workable) test in CPR to instances where this Court has decided to overturn its own prior 

jurisprudence.   

 In Vavilov, for example, the majority clearly acknowledged that the standard of review 

from Dunsmuir was not working67.  The Court’s strong pronouncement was made after other 

serious concerns were voiced in Wilson v Atomic Energy of Canada Ltd68 and Edmonton (City) v 

Edmonton East (Capilano) Shopping Centres Ltd.69 

                                                
64  Club Pro at para 71.  
65  Taylor at para 84. 
66  Northern Cross at para 309-311.  See also Kalmring at para. 81 and Compliance Coal at paras. 

93-96.  
67  Vavilov at para. 21. 
68  2016 SCC 29. 
69  2016 SCC 47.  

https://www.canlii.org/en/on/onsc/doc/2006/2006canlii42254/2006canlii42254.html?autocompleteStr=27%20B.L.R.%20(4th)%20227&autocompletePos=1
https://decisia.lexum.com/nsc/nssc/en/item/16533/index.do
https://www.yukoncourts.ca/sites/default/files/2021-01/2021_yksc_3_northern_cross_v_yukon.pdf
https://www.canlii.org/en/ab/abqb/doc/2020/2020abqb81/2020abqb81.html?autocompleteStr=2020%20ABQB%2081&autocompletePos=1
https://www.bccourts.ca/jdb-txt/sc/20/06/2020BCSC0621.htm
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18078/index.do?q=2019+SCC+65
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16062/index.do?q=2016+SCC+29
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/16213/index.do?q=2016+SCC+47
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 Additionally, decisions of this Court pertaining to criminal law make it clear that a legal 

standard must create significant difficulty for those applying it before the Court is willing to 

conclude it is unworkable.  In R v Henry,70 for example, the Court found that the distinction 

between innocuous and incriminating statements opened up various combinations and 

permutations of statements which was, “an exercise in classification that when argued on a 

question by question basis can become both protracted and somewhat unpredictable”.   

 In the cases of R v Bernard71 and Vetrovec v The Queen,72 the Court found that existing 

legal tests or principles were unworkable and unnecessarily complex.  The decisions both illustrate 

the difficulties through a canvas of earlier cases, which process also explains the justifications for 

change.   

 Here there is no history of difficulty of any kind. 

 It takes clear evidence that a test or law is unworkable or unnecessarily complex for this 

Court to consider revisiting it.  The Appellant has failed to show that the two-part test set out in 

CPR suffers from any deficiencies, let alone those as serious as is evident in the cases discussed 

above.  The reality is that there is nothing of the sort in this instance.  The Courts have applied the 

two-part test with ease, sometimes finding that de facto expropriation occurred, sometimes not, 

and sometimes determining (on summary judgment or similar motions) that the eventual outcome 

was still unclear.  CPR remains a workable legal framework for Canadian Courts and litigants and 

no further guidance or adjustment is required. 

(iii) The CPR Test Has Not Attracted Significant and Valid Judicial, 

Academic and Other Criticism 

 The language of the Vavilov test clearly shows that valid criticism from each of three 

sources; the judiciary, academia and elsewhere, is required before this criteria will compel the 

Court to revisit its precedent. 

 As noted above, the Municipality located no judicial criticism of the longstanding two-part 

test articulated in CPR.  Limited academic commentary, some critical, exists.  However, the 

                                                
70  2005 SCC 76 at para 45 [Henry].  
71  [1988] 2 SCR 833, 90 NR 321.  
72  [1982] 1 SCR 811, 136 DLR (3d) 89. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2258/index.do?q=2005+SCC+76
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/388/index.do?q=%5B1988%5D+2+SCR+833
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2441/index.do?q=%5B1982%5D+1+S.C.R.+811
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Municipality did not locate commentary of any type from “other” sources.  The absence of 

criticism from two of the three required sources should be sufficient to preclude reliance on this 

criteria from Vavilov as the basis for revisiting this Court’s unanimous precedent. 

 Despite the fact that academic criticism, alone, does not meet the Vavilov threshold, the 

Appellant’s exclusive reliance on academic commentary as the basis for its urging for change in 

the law warrants a substantive response. 

 The Appellant writes at paragraph 91 of its Factum that “[t]he inclusion of acquisition of a 

beneficial interest as part of the de facto taking test has been the subject of discussion by numerous 

academic commentators”.  Even if this Court accepts the Appellant’s statement on its face – which, 

for the following reasons, the Municipality submits this Court should not – it is evident that the 

Appellant does not meet the threshold of significant and valid criticism of the CPR test: Mere 

“discussion” is not enough.   

 The articles referred to in the Appellant’s Factum do not meet the indicia of significant 

criticism.  The Appellant points to only five articles, two of which were authored by (now) Justice 

Brown, and all of which were published before 2012.  Of the five articles, only three level any 

criticism of CPR (two by the same author).  The Municipality submits that this low volume of 

academic discourse, generally, and even lower volume of criticism, over a 15-year period does not 

meet the threshold of compelling reasons to revisit the CPR articulation of the common law de 

facto expropriation test.   

 We begin with the two articles which do not criticize the existing test.   

 In Canadian Common Law and Civil Law Approaches to Constructive Takings: A 

Comparative Economic Perspective,73 Malcolm Lavoie74 describes the doctrinal differences 

between the common law approach to de facto expropriation and the civil law approach to 

disguised expropriation.  While Mr. Lavoie’s analysis leads to the conclusion that the civil law 

approach can lead to economic efficiencies relative to the common law, at no point does Mr. 

Lavoie impugn the analytical soundness of the CPR test.  Mr. Lavoie refers to Professor Brown’s 

                                                
73  (2011), 42 Ottawa L Rev 229; ABOA, Tab 6 [Lavoie].  
74  Counsel for the Intervener, Canadian Constitution Foundation. 
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(as he then was) critique of CPR and goes on to discuss the implications “if [Professor] Brown’s 

interpretation is correct” [emphasis added].75 Notably, Mr. Lavoie also discusses the situation if 

then-Professor Brown’s interpretation is incorrect, meaning that the law did not change with CPR 

and the reason the owner was unsuccessful in that case was that the City’s “acquisition” was merely 

“a hypothetical, future benefit” and not the more direct and immediate type of benefit obtained in 

both Manitoba Fisheries and Tener.76  Mr. Lavoie’s article cannot be read as an indictment of CPR 

or its doctrinal foundations.   

 Likewise, the Denstedt and Rodier article,77 does not allege an analytical flaw in CPR, but 

rather argues that a principled application of the existing body of law has the potential to support 

credible compensation claims by natural resource developers.  In fact, the authors appear to accept 

the premise that the acquisition of a beneficial interest has been a part of the law since Manitoba 

Fisheries, while advocating for a “more reasonable approach to what constitutes” said 

acquisition.78 The article refers to then-Professor Brown’s suggestion that the lack of constitutional 

protections in Canada for property rights “has led some to conclude that foreign investors in 

Canada may be entitled to stronger protections against de facto expropriation under international 

trade agreements than Canadian property owners”,79 but the authors neither agree nor disagree 

with the hypothesis.  The underlying premise of the article is that a fair reading of the CPR test 

provides the necessary flexibility to support common law de facto expropriation claims resulting 

from natural resource regulation – hardly a criticism.   

 We now turn to the articles which are critical of the two-part test articulated in CPR.  We 

have already dealt with the suggestion that the “acquisition” element was “new”.  It was not. 

 Moreover, the Appellant points to no case where the identified risk of collapse of de facto 

and de jure expropriation has materialized.  Surely, all of the post-CPR cases were analysed by the 

                                                
75  Ibid at p. 242.  
76  Ibid see pp. 242-243.  
77  Shawn H.T. Denstedt & Ryan Rodier, “What Happens When Appellants Can’t Develop: Can 

and Should Resource Appellants be Compensated When They Can’t Develop Their Assets” 

(2010) 48:2 Alta L Rev 331; ABOA, Tab 11.  
78  Ibid at p. 360. 
79  Ibid at p. 334. 
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Appellant as part of the work-up of its position before this Court.  The Municipality submits that 

the absence of a real world example is telling.   

 If, despite all of the reasons which the Municipality says warrant maintaining the existing 

de facto expropriations principles, this Court considers adopting a revised formulation, the 

implications of a test which addresses the academic criticisms must be considered. 

 The common law requirements for de facto expropriation, set out most recently in CPR, 

are not the result of a lack in doctrinal rigour.  Instead, they are a natural consequence of Canada’s 

constitutional realities.  The thrust of the Appellant’s argument, based on the ideas offered in 

Justice Brown’s pre-judicial works, is that the current state of the law leaves little, if any, room for 

compensation to be awarded in instances of so called regulatory takings.  That is a situation which, 

to those viewing CPR as having added a new requirement, is inherently offensive to the rights of 

private property holders.  Those opponents urge the Courts to provide a remedy through the 

common law.  It appears that the remedy most palatable to the Appellant is for this Court to protect 

private property rights even though the Constitution does not and the legislature has chosen not to 

in this context.   

 What the Appellant’s position ignores is that the doctrine of de facto expropriation does 

not exist in a legal vacuum.  Rather, it occupies a necessarily rigid and well defined space within 

our constitutional order which, by design, does not recognize property rights.  Indeed, as noted by 

Newman and Binnion in The Exclusion of Property Rights from the Charter: Correcting the 

Historical Record,80 the decision to exclude protections for property rights in the constitution was 

intentional and seen by many Provinces as fundamental to safeguarding their jurisdiction to 

legislate with respect to property and civil rights. 

 Viewed against this backdrop, the CPR test, in its current state, keeps the common law 

expression of de facto expropriation within its doctrinal and constitutional bounds by permitting 

compensation, but only in circumstances analogous to those of de jure expropriation.  Contrary to 

the Appellant’s position, this important boundary does not obliterate a claimant’s ability to obtain 

                                                
80   (2015) 52:3 Alta L Rev 543 at 552 and 556.  

https://www.canlii.org/en/commentary/doc/2015CanLIIDocs113#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
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compensation where a “taking” occurs.  Instead, it ensures that Courts do not create a common 

law back door to constitutionalizing rights which were excluded deliberately from the Charter.81   

 In other words, the “acquisition” element of de facto expropriation represents an essential, 

yet flexible, parallel to the doctrine of de jure expropriation, which itself exists by virtue of 

legislation as opposed to the Constitution.  It follows that if the “acquisition” element is removed, 

as the Appellant urges, the Court will have created a novel common law cause of action that 

guarantees rights to compensation for bona fide regulatory action; rights which do not exist in 

legislation and which lack constitutional foundation.   

 Given this context, the Appellant’s formulation of the revised test whereby “taking” is 

assessed by an owner’s view that it lost all reasonable uses is even more problematic when viewed 

in combination with the suggestion that the “acquisition” element be eliminated. 

 The Appellant’s submissions concerning the alleged shortcomings of the two-part test are 

based on a narrow and incomplete reading of the “acquisition” element.  As noted, the Appellant 

alleges that there has been a collapse of de jure and de facto expropriation because the 

“acquisition” of a proprietary interest in the property is the prerequisite for de jure expropriation.  

The Appellant’s position wholly ignores the clear wording of the CPR test which allows 

compensation for both expropriation of beneficial interests in property, and expropriation of 

beneficial interests flowing from property. 

 The use of the word “beneficial” usually describes a situation where the legal title holder 

holds land for the benefit of someone else.  Literally, that means title has not passed so there is no 

de jure expropriation.  The use of the phrase “beneficial interest” in the CPR articulation also 

achieves flexibility as opposed to rigidity, and connotes the right to use and enjoy the property.  

An assessment as to whether an expropriating authority has, in fact, acquired the use and 

enjoyment in property requires a straight forward application of facts to a well known and simple 

legal standard which is a function Canadian Courts regularly undertake. 

                                                
81  A&L at para 29.  

https://www.canlii.org/en/on/onca/doc/1997/1997canlii3115/1997canlii3115.html?searchUrlHash=AAAAAQAUMTUyIEQuTC5SLiAoNHRoKSA2OTIAAAAAAQ&resultIndex=1
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 The latter part of the “acquisition” requirement in the CPR articulation provides significant, 

additional flexibility.  The thing acquired by the government can be the property-owner’s 

advantage (to use the Appellant’s word82), or the rights alongside that owner’s beneficial interest.  

It is difficult to imagine a broader qualifying formulation. 

 A collapse of de facto and de jure expropriation becomes a self-fulfilling and tautological 

prophecy when one reads the word “acquisition” literally as opposed to functionally.  While trite, 

it is worth highlighting that de facto expropriations occur when expropriating authorities acquire 

property “in fact” as opposed to “in law”.  Stated differently, if the test for de jure expropriation 

can be boiled down to: “you bought it”, the test for de facto expropriation is: “you might as well 

have bought it”.  In order to make this assessment, from a purely practical standpoint, Courts have 

understood that the expropriating authority must, in fact, get something that is analogous to legal 

ownership, otherwise it cannot be said that the expropriating authority might as well have bought 

the property because it gained nothing as a matter of fact.   

 Importantly as well, Mr. Lavoie’s rationalization of the cases which focuses on the 

“directness” of the benefit acquired by the public authority as the critical qualifying element for 

successful common law de facto expropriation claims is easily accommodated in the current test 

formulation.  

 Although successful de facto expropriation cases are rare, the jurisprudence clearly and 

consistently demonstrates (both before and after CPR), that de facto expropriation occurs in 

situations where the thing which the government acquired was not title to the property, but was 

either a beneficial interest in the property, or a beneficial interest which flowed from the property, 

or both.  The Appellant has not shown that the hypothetical collapse of de facto expropriation has 

occurred and as a result, there is no foundation for the alleged flaw in the CPR articulation of the 

test. 

 The CPR test is a restatement of longstanding principles.  Its two requirements are entirely 

consistent with the earlier cases where de facto expropriation was found to have occurred.  The 

historic acquisitions are fully and appropriately captured by the CPR test which is sufficiently 

                                                
82  Appellant’s Factum at para 109. 
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nuanced to address novel circumstances in the future.  There has been no erosion or compromise 

of the doctrine. 

(iv) Québec Civil Law Does Not Have a Role in this Appeal  

 The Appellant makes a sweeping claim that CPR should be reconciled with the principles 

set out in Lorraine (Ville) v 2646‑8926 Québec inc.83 without conducting any analysis into: (1) 

whether the Appellant would satisfy the civil law’s test for disguised expropriation; (2) the place 

that Lorraine occupies in the jurisprudential landscape of disguised expropriation; or (3) whether 

this is an appropriate case for a civil law doctrine to destabilize the settled common law 

jurisprudence of this Court.   

 First, while the contours and basis of the law of “disguised expropriation” in Québec civil 

law are distinct and different from the common law of de facto expropriation, they share one 

important feature, a feature that is fatal to the Appellant’s claim.  Québec law consistently requires 

that the regulatory act constitute a “removal of all reasonable use of the lot”84, an “absolute denial 

of the exercise of the right of ownership”85 or “real confiscation of the property.”86 It appears to 

be settled law in Québec that there is no disguised expropriation when the zoning prevents new or 

more profitable uses, but the owner is able to use its land in the same manner as in the past87.  As 

noted above, the Appellant has not lost all reasonable uses, been denied the exercise of the right 

of ownership or had its property confiscated.   

 Second, the Appellant has misinterpreted the legal significance of Lorraine as it relates to 

de facto expropriation.  It must be remembered that Lorraine was, in effect, a procedural decision 

about whether an action in nullity was brought out of time.  Wagner, C.J., who delivered the 

Court’s judgment, stated the issue as whether “a by-law that is contested for being abusive be 

declared to be inoperable in respect of the party contesting it if that party did not institute its action 

                                                
83  2018 SCC 35 at paras 23 and 47 [Lorraine]. 
84  Ville de Québec v Rivard, 2020 QCCA 146 at para 64 [Rivard].  
85  Meadowbrook Groupe Pacific inc v Ville de Montréal 2019 QCCA 2037 at para 29. 
86  Ibid. 
87  Rivard at para. 67. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://www.canlii.org/fr/qc/qcca/doc/2020/2020qcca146/2020qcca146.html?autocompleteStr=2020%20QCCA%20146%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca2037/2019qcca2037.html?autocompleteStr=2019%20QCCA%202037%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2020/2020qcca146/2020qcca146.html?autocompleteStr=2020%20QCCA%20146%20&autocompletePos=1
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within a reasonable time”88 Wagner, C.J. noted that the issue of whether an indemnity was payable 

for “disguised” expropriation remained unresolved because of the splitting of the proceeding.89 

 There was an extremely short reference to de facto expropriation in one paragraph of the 

decision, where Wagner, C.J. noted that a municipal government acts inconsistent with the 

purposes pursued by the legislature when it “limits the enjoyment of the attributes of the right of 

ownership of property to such a degree that the person entitled to enjoy those attributes 

is de facto expropriated from them”.90 Some authors have suggested that, by using the term “limit” 

(“restreindre” in the French version) instead of a more exacting word (like “negate”), the Court 

intended to lower the threshold for disguised expropriation.91 Yet, as others have pointed out,92 

this view disregards the fact that the “limitation” must nonetheless amount to an expropriation of 

the attributes of ownership.   

 In this regard, and as is readily apparent from the passages above, this Court’s decision 

does not actually set a standard to determine the point at which an owner’s property is the subject 

of a disguised expropriation.  As such, it is not surprising that, since Lorraine, Québec Courts have 

continued to turn to prior case law to assist in determining whether a zoning restriction has 

constituted disguised expropriation.93 

 Similarly, the Appellant makes the statement that Lorraine stands for the proposition that 

motive is “highly relevant” without situating Lorraine in its legal milieu.  It is important to 

remember that this Court’s reference to an “ulterior motive” in Lorraine merely reflects the fact 

that the civil doctrine of disguised expropriation is viewed as an abuse, which then gives the 

                                                
88  Lorraine at para 22.  
89  Lorraine at paras 23 and 47.  
90  Lorraine at para 27.  
91  Nikolas Blanchette, Catherine Rousseau and Amina Bakkioui, « Le recours en expropriation 

déguisée en droit québécois : où en sommes-nous ? » in Barreau du Québec, Service de la 

formation continue, Développements récents en droit de l'expropriation (2020), volume 481, 

Montréal, Yvon Blais, 2020, at p. 11 (on La Référence). 
92  Alexandre Thériault-Marois, Rita Masri and Marie-Hélène Juneau-Voyer, « Expropriation 

déguisée : la Cour d’appel hausse la barre » in Développements récents en droit municipal 

(2021), Service de la formation continue du Barreau du Québec, 2021, vol. 490, Montréal, 

Yvon Blais, 2021, at p. 20-22 (on La Référence).   
93  Ibid.  

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/17177/index.do?q=2018+SCC+35
https://edoctrine.caij.qc.ca/developpements-recents/481/369107067/
https://edoctrine.caij.qc.ca/developpements-recents/481/369107067/
https://edoctrine.caij.qc.ca/developpements-recents/490/369135899/
https://edoctrine.caij.qc.ca/developpements-recents/490/369135899/
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claimant the opportunity to seek an action in nullity or seek indemnity.  Of course, if there is actual 

evidence of bad faith, the exercise of the regulatory power can be challenged on that basis, 

irrespective of whether the by-law deprived the owner of the enjoyment of the attributes of 

ownership (and could thus also be subject to an action in nullity or require indemnity). 

 The Appellant has erroneously read motive into the test for disguised expropriation when 

this Court merely used the word “motive” to describe the outcome of a disguised expropriation; 

that being the removal of all uses of the property without going through the formal expropriation 

process.  The Court’s summary statement is different than saying that motive is a relevant factor 

in deciding whether all reasonable uses have been removed.   

 To the Municipality’s knowledge, not only is there no support in case law or doctrine for 

the proposition that “motive” is a relevant ground for a finding of disguised expropriation, but 

there is also no decision of the Québec Court of Appeal subsequent to Lorraine that refers to, let 

alone relies on, the notion of motive which the Appellant says is established by this Court’s 

decision.  On the contrary, a recent decision of the Québec Court of Appeal suggests that the issue 

of fault, or bad faith, is not relevant:  

In Wallot v. Québec (City of), our courts specified that for legislation to be 

deemed to be a disguised expropriation, it must result in an absolute 

negation of the exercise of the right of ownership, i.e. rendering its use 

impossible or yet again, the equivalent to an actual confiscation of the 

property. In such a case, the legislation at issue would prohibit the owner 

from making any use of its land, i.e. that its pith and substance amount to 

an expropriation rather than a zoning by-law. The question of a good or bad 

faith in the municipality or its “negligence”, thus becomes secondary or 

even irrelevant. 94 

 The usual civil law remedy for disguised expropriation is an action in nullity.  Given that 

administrative law focus, it is not surprising that ulterior or improper motives with respect to the 

use of regulatory power can be relevant to whether the power has been abused.  However, the civil 

law is clear that the critical element in a disguised expropriation claim is whether there has been 

an “absolute denial of the exercise of the right of ownership” – a taking.   

                                                
94 Ville de Léry c. Procureure générale du Québec, 2019 QCCA 1375 at para 17.  

https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1375/2019qcca1375.html?autocompleteStr=2019%20QCCA%201375&autocompletePos=1
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 Third, reconciliation of the common law approach with that of the civil law cannot occur, 

as the Appellant proposes, by uprooting the principles of disguised expropriation in Québec civil 

law and wholly transplanting them into the common law.  Any such “reconciliation” must take 

account of some important differences between the two legal regimes. 

 One important difference is that, unlike the common law, the Québec civil law of 

compensation for disguised expropriation is based in the Civil Code of Québec and on the Québec 

Charter of Human Rights and Freedoms.  These statutory and quasi-constitutional affirmations of 

the right to use and enjoy property have no counterpart in the common law Provinces and may 

explain why the civil law is more concerned with what is taken than with what is acquired. 

 A second important difference is that, as noted above, in Québec civil law the “usual” 

remedy for disguised expropriation is an action in nullity in relation to the regulatory act that is 

claimed to constitute expropriation.  The circumstances in which an indemnity (i.e. compensation) 

may be claimed are, at present, uncertain in Québec civil law.  One view is that plaintiffs must first 

challenge the by-law through an action in nullity and then seek compensation only if the former 

remedy is no longer open to them.  Others take the position that the remedies are alternates at the 

instance of the claimant.   

 Even if Lorraine represents a marked development in the civil doctrine of disguised 

expropriation – which the Municipality says it does not – the Appellant has assumed that this Court 

has an obligation to harmonize the civil law and common law without asking itself whether this is 

an appropriate case for the civil law to in any way distort the common law.   

 A foundational precondition to this Court taking a bijural approach to the development of 

the common law is that any such development must be made in a modest and incremental fashion.  

As Justice Cromwell, writing for a unanimous Court, reminds us in Bhasin v Hrynew: 

This Court ought to develop the common law to keep in step with the 

“dynamic and evolving fabric of our society” where it can do so in an 

incremental fashion and where the ramifications of the development are 

“not incapable of assessment”.95  

                                                
95  2014 SCC 71 at para 40 [Bhasin].  

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/14438/index.do?q=2014+SCC+71
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 In Bhasin, the Court was careful to emphasize that the general duty of honesty in 

contractual performance was a modest step in the common law before it made reference to the 

experience of the civil law of Québec and the common and statute law of many jurisdictions in the 

United States.   

 The Municipality submits that a reduction in the CPR test by half – that is, the elimination 

of the “acquisition” requirement – is far from the type of incremental development in the common 

law that would invite the bijural approach undertaken in Bhasin.   

 Moreover, while the comments of the majority in CM Callow Inc v Zollinger96 are 

instructive as to this Court’s institutional capacity to engage in a dialogue between Québec civil 

law and the common law, the principles referenced in Callow do not provide the Court with 

assistance on the narrow question of whether the common law of de facto expropriation should be 

radically altered to align with the wholly separate civil law notions of disguised expropriation.   

 A distinguishing feature between this case and Callow is that in Callow, the Court had 

already made the incremental step in Bhasin to evolve the common law as it related to honesty in 

contractual performance.  The debate between the majority and the concurring reasons of this 

Court in Callow focused on whether the civil law framework of abuse of rights was a useful 

comparison to the common law duty of honest performance.  The debate was not about whether 

the duty of honest performance should be altered in light of the civil law concept of abuse of 

rights.97 Importantly, Callow reinforced the principle that “authorities from Québec do not, of 

course, bind this Court in its disposition of a private law appeal from a common law province”.98  

                                                
96  2020 SCC 45 [Callow].  
97  We note that the concurring reasons authored by Justice Brown suggest that the blending of 

civil law and common law in the Callow case would “inject uncertainty and confusion into the 

law” (para. 122) and would “erect new barriers in the form of legal expression that bears little 

to no resemblance to the training and experience of those who help citizens navigate the legal 

system.” (para. 170). See also Wastech Services Ltd v Greater Vancouver Sewerage and 

Drainage District, 2021 SCC 7 at paras 139-140. 

98  Callow at para 58. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18613/index.do?q=2020+SCC+45
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18680/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/18613/index.do?q=2020+SCC+45
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 It will be a radical change to the law of de facto expropriation if it is harmonized with the 

civil approach to disguised expropriation.  The change will impact all common law Provinces.  

This is not a circumstance where civil law concepts should be imported.  Moreover, the 

Municipality submits that such a major shift is best left in the hands of the legislature.   

(v) The Appellant’s References to Foreign Law Do No Assist 

 The Appellant does not provide any authority which would support this Court’s reliance 

on foreign law as it considers this Appeal.  In addition, the authorities cited are irrelevant to the 

matter at hand.   

 The Appellant refers to R (Mott) v Environment Agency99 in support of its proposed 

changes to the Canadian common law of de facto expropriation.  However, Mott did not involve 

de facto expropriation.  Lord Carnwath, who delivered the judgment of the Supreme Court, began 

by saying “[t]his appeal concerns the legality under the European Convention on Human Rights 

of licensing conditions imposed by the Environment Agency” (para. 1).  The precise issue in Mott 

was the interpretation and application of Article 1 of the First Protocol to the European Convention 

on Human Rights (“AIPI”).  A crucial question regarding the application of AIPI is whether there 

is a “reasonable relation of proportionality between the means employed and the aim sought to be 

realised by any measures applied by the state” (para. 22).  Although Lord Carnwath mentioned de 

facto expropriation in Mott, he noted that the “Strasbourg cases show that the distinction between 

expropriation is neither clear-cut, nor crucial to the analysis” which was being conducted by the 

Court.   

 The Municipality submits that United States legal principles are not instructive to this 

Appeal since “American jurisprudence is based on the “takings” clause in the 5th Amendment to 

the United States Constitution”,100 and there is no similar constitutional protection in Canada.  This 

important difference necessitates a distinct approach and Canadian common law principles must 

govern de facto expropriation in this Country.   

                                                
99  [2018] UKSC 10, [2018] WLR 1022 [Mott].  
100  Appellant’s Factum para 84. 

https://www.bailii.org/uk/cases/UKSC/2018/10.html
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APPENDIX A - Halifax Regional Municipality, Map 13 (2006 RMPS) and Map 11 (2014 

RMPS), Blue Mountain – Birch Cove Lakes Conceptual Park Area 
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