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OVERVIEW 

1. In response to this Application, HRM1 argues its defence to the action. HRM refers to the 

“so-called” park,2 despite the undisputed evidence that HRM treats the Lands as part of the 

Regional Park, including on signage containing HRM’s logo, by promoting hiking trails over the 

Lands, and by encouraging the public to use the Lands as a park. 

2. HRM avoids the core issue raised by this case which this Court should address; namely, 

whether the law of de facto expropriation is so narrow as to permit a municipality to make a private 

owner bear the public burden of providing a public park without compensation.  

3. Annapolis has led undisputed evidence that HRM used its powers to extract from 

Annapolis the benefit of a public park without paying for it. The issue of public importance is 

whether the test for de facto expropriation is so narrow that HRM can, on any principled basis, 

dismiss consideration of its own conduct as irrelevant. 

CONFUSION IN THE JURISPRUDENCE 

4. HRM argues that there is no confusion in the de facto expropriation jurisprudence. HRM 

is both wrong and misses the point. Academic commentators have noted that the test in CPR results 

in confusion. More importantly, however, the test, as it has been interpreted by lower courts, is 

overly restrictive and ought to be revisited.  

5. Contrary to HRM’s assertions, Annapolis also challenges the Court of Appeal’s application 

of the test in CPR to the facts before it. Certainly, if the CPR test is as broad as HRM now suggests 

                                            
1 Unless otherwise defined, capitalized and abbreviated terms in this Reply have the meaning 

ascribed to them in the Notice of Application for Leave to Appeal and corresponding 

Memorandum of Argument. 
2 HRM Response, at paras 4 and 5. 
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– that a government can acquire a mere ‘advantage’ and satisfy the first element of the test - the 

Court of Appeal erred in its application of that test.  

6. HRM has acquired many “advantages” here, including: 

(a) It maintains its commitment to the residents of HRM to create the Regional Park; 

(b) It maintains its commitment to the Province to create a Regional Park contiguous 

to the Provincially designated wilderness area; and 

(c) It ensures its electorate with access to the Lands as a park, thereby obtaining the 

benefit of a public park while avoiding the financial commitment associated with 

acquiring it. 

7. The flawed analysis by the Court of Appeal demonstrates the underlying problems—and, 

at the very least, unresolved issues—with the test in CPR itself and shows why the test should now 

be revisited as a matter of public importance. 

8. Adopting the “acquisition of a beneficial interest in property or flowing from it” as a 

gatekeeping principle controlling de facto expropriation claims results in a restrictive approach 

inconsistent with important values that animate the common law presumption against 

expropriation without compensation. These values recognize that it is unfair to require a private 

property owner to be compelled to supply a public benefit without compensation. 

9. The decision below is inconsistent with those values. At paragraph 71(i) of its reasons, the 

Court of Appeal says that to establish de facto expropriation, “land must actually be taken” which 

caused the Court to conclude at paragraph 89 that “even if HRM placed signs on the property and 
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financially supported parties using the land” (evidence that is undisputed) that does not amount to 

a taking. The Court of Appeal says that HRM “acquired nothing”, and that is the end of the case. 

10. The application of the test as conceived by the Court of Appeal swings the pendulum too 

far in favour of governments and places too great a burden on landowners. The facts of this case 

demonstrate why the law should be revisited. HRM attempts to avoid the public importance of this 

issue by asking this Court to assume that a trial court will accept HRM’s characterization of its 

own conduct.  

QUEBEC CIVIL CODE 

11. It is appropriate to turn to the civil law of Quebec for guidance in developing the common 

law of de facto expropriation. Article 952 of the Civil Code is a codification of the ancient wisdom 

of Blackstone which lives in the common law: unless a statute clearly says otherwise, landowners 

must be compensated for expropriation by governments. 

12. Both the common law and the civil law have developed jurisprudence consistent with these 

principles: in Quebec, courts apply the concept of “disguised expropriation” when assessing 

whether there has been a violation of Article 952 of the Code. Similarly, the common law applies 

the concept of “de facto expropriation” when assessing whether there has been a violation of the 

Blackstone principle. 

13. There is real utility in looking to civil law cases in this Court’s exercise of developing the 

common law. Quebec courts have referred to this Court’s decision in CPR in its own disguised 
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expropriation cases3 and common law provinces have looked to this Court’s decision in Lorraine 

in de facto expropriation cases.4  

14. HRM illustrates the public importance of the issues in this case and the need to reconcile 

the law of Quebec and common law provinces at paragraph 67 of its Response. HRM attempts to 

distinguish the leading Quebec cases by pointing to the fact that the government there actually 

“used” the land:  

Third, in both the leading case, and in Dupras v. Ville de Mascouche,66 (cited by the Applicant), 

compensation was awarded for a disguised expropriation when the expropriating authority both 

took and received the use of the land. In Dupras, the Court stated: 

… the City encroached upon the Property on the presumption that it had already formed 

part of the parc du Grand-Coteau for several years. It maintained trails crossing the 

Property, upkept them and provided signage. It carried out mapping of the Parc du 

Grand-Coteau, including the trails crossing the Property and it assigned names to the 

trails. It encouraged the population to use the Property as a public park and took out 

insurance to cover activities taking place on the trails including those crossing the 

Property. 

15.  Here, HRM presumes that the Lands form part of a Regional Park and has done so for 

years. HRM provides signage for trails and puts its logos on trail maps promoting hiking and 

canoeing on the Lands. HRM encourages the public to use the Lands as a public park. 

16.  HRM’s conduct shows why the common law of de facto expropriation should be revisited 

and why considering Quebec law provides helpful context. If the same facts can amount to 

                                            
3 See for example: Municipalité de Saint-Colomban c. Boutique de golf Gilles Gareau inc., 2019 

QCCA 1402; Association des professionnels de la construction et de l'habitation du Québec inc. 

(Association provinciale des constructeurs d'habitations du Québec inc.) (APCHQ) c. Procureur 

général du Québec, 2017 QCCS 3872; Wallot c. Québec (Ville de), 2011 QCCA 1165. 
4 See for example: Canadian Natural Resources Limited v. Elizabeth Métis Settlement, 2020 

ABQB 210; Clublink Corporation ULC v. Oakville (Town), 2019 ONCA 827; H. Coyne & Sons 

Ltd. v. Whitehorse (City), 2018 YKCA 11. 

4

https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1402/2019qcca1402.html
https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1402/2019qcca1402.html
https://www.canlii.org/fr/qc/qccs/doc/2017/2017qccs3872/2017qccs3872.html
https://www.canlii.org/fr/qc/qccs/doc/2017/2017qccs3872/2017qccs3872.html
https://www.canlii.org/fr/qc/qccs/doc/2017/2017qccs3872/2017qccs3872.html
https://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca1165/2011qcca1165.html
https://www.canlii.org/en/ab/abqb/doc/2020/2020abqb210/2020abqb210.html
https://www.canlii.org/en/ab/abqb/doc/2020/2020abqb210/2020abqb210.html
https://www.canlii.org/en/on/onca/doc/2019/2019onca827/2019onca827.html
https://www.canlii.org/en/yk/ykca/doc/2018/2018ykca11/2018ykca11.html
https://www.canlii.org/en/yk/ykca/doc/2018/2018ykca11/2018ykca11.html
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