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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Cockpit voice recorders (“CVR” or more colloquially known as an aircraft’s “black box”) 

record everything that can be heard in an aircraft cockpit. They are “like an electronic fly on the 

cockpit wall.”1 CVRs are required on almost all commercial, and some private, aircraft. Like other 

“on-board recordings”, CVRs are powerful tools for transportation safety. As such, the 

Transportation Safety Board of Canada (“TSB”) is statutorily permitted to access CVRs, for the 

purpose of its investigations into aviation occurrences. 

2. Yet by their nature, the presence of CVRs in aircraft cockpits has a significant impact on 

pilots’ privacy interests. CVRs capture every sound, in every cockpit so equipped in the country, 

every day. This is to ensure the TSB has access to the best available safety-related evidence in the 

event of an aviation occurrence. To ensure pilots speak freely despite the continuous recording of 

their work environment, the Canadian Transportation Accident Investigation and Safety Board 

Act (“CTAISB Act”) bestows a statutory privilege on CVRs and other “on-board recordings.” This 

statutory privilege may only be lifted by a court or coroner where the public interest in the proper 

administration of justice outweighs the importance of the privilege. This privilege also applies to 

“on-board recordings” in other modes of transportation, such as recordings on the bridge of a ship, 

in the cab of a locomotive, or in the control room of a pipeline pumping station.2 As a result of 

recent legislative changes, on-board recordings (locomotive voice and video recorder systems) 

will also soon be mandatory on all controlling locomotives in Canada. 

3. The class proceeding underlying this appeal, to which the TSB is not a party, arises from the 

crash of Air Canada flight 624 (“AC624”) at Halifax Stanfield International Airport on March 29, 

2015. Twenty-five people were injured. 3 The plaintiffs claim against Air Canada, AirBus S.A.S., 

NAV CANADA, the Halifax International Airport Authority (“HIAA”), and others. In response 

to the defendant flight officers’ inability to answer certain discovery questions, certain parties 

 
1 Société Air France v. Greater Toronto Airports Authority, 2009 CanLII 69321 (ON SC) at para 

9, aff’d 2010 ONCA 598 [Air France]. 
2 Canadian Transportation Accident Investigation and Safety Board Act, SC 1989, c 3, s. 28(1) 

[CTAISB Act]. 
3 Carroll-Byrne v Air Canada, 2019 NSSC 339 at para 24 [Chambers Decision], Appellant’s 

Record [AR], Tab 2. 

https://canlii.ca/t/270zv#par9
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii69321/2009canlii69321.html#par9
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii69321/2009canlii69321.html#par9
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
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sought to pierce the privilege protecting the CVR from production. The TSB appeared before the 

Chambers Judge for the sole purpose of defending the statutory privilege. 

4. The TSB opposed the parties’ demand for the CVR and, in addition to making submissions 

in open court in the presence of the parties, the TSB also sought to make in camera submissions, 

before the Chambers Judge alone, regarding the CVR’s contents and the alternative, non-

privileged, sources of this information. The TSB sought to make these limited submissions in 

camera in order to assist the Court, as contemplated by s. 28(6)(b) of the CTAISB Act, without 

destroying the very privilege in question by unveiling the CVR’s contents to the parties in open 

court. The Chambers Judge refused to permit the TSB to make in camera submissions. He ordered 

the TSB to produce the CVR to the parties, based on his finding that the CVR’s contents were 

relevant and necessary to the class proceeding, and his view that there would be minimal impact 

on the safety and privacy interests served by the privilege. The Court of Appeal upheld both the 

refusal to hear in camera submissions and the production order. 

5. The decisions below eviscerate the statutory privilege created by Parliament and ignore 

s. 28’s “entire context.” This context includes Parliament’s intent to implement a regime designed 

to protect public safety and ensure that safety investigations are conducted in a candid, forthright 

and confidential manner. The test applied by the Chambers Judge, and upheld by the Court of 

Appeal, sets a low threshold for production of otherwise privileged on-board recordings and 

disregards Parliament’s policy choice, consistent with Canada’s international obligations, to 

protect the integrity and effectiveness of safety investigations by giving robust protection to CVRs. 

Additionally, by refusing to permit the TSB to make limited submissions about the contents of the 

CVR in the absence of the other parties, the courts below similarly ignored Parliament’s clear 

intent that judges faced with a production application should have the benefit of full assistance 

from the TSB—the only entity that has heard the CVR. Instead, the Chambers Judge chose to make 

the production order without hearing the TSB’s submissions about whether the contents of the 

CVR could be obtained from non-privileged sources.  

6. Both the Chambers Judge and the Court of Appeal approached the s. 28 test as giving little 

weight to the privilege’s safety and privacy protection objectives, and overwhelming weight to the 

CVR’s relevance and reliability, regardless of the particular circumstances of the case. In so doing, 

both Courts effectively interpreted away the privilege conferred by Parliament, with the result that 
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the CVR is treated much the same as any other non-privileged third-party record. This approach 

debilitates an important statutory privilege created by Parliament to assist the TSB in pursuing its 

vital mandate to improve transportation safety for all Canadians. Instead, the courts below should 

have applied the longstanding test governing privileges under the CTAISB Act, requiring the party 

seeking production of privileged material to demonstrate exceptional circumstances that cannot be 

overcome with the exercise of reasonable diligence. 

B. Statement of Facts 

1. The Transportation Safety Board of Canada 

7. The TSB is an independent federal agency with a statutory mandate to advance 

transportation safety by investigating “transportation occurrences” in the federally regulated air, 

marine, pipeline and rail modes of transportation. “Transportation occurrences” encompass both 

accidents and situations that, if left unattended, could reasonably lead to accidents.4 

8. The TSB’s objects are set out in s. 7(1) of the CTAISB Act. The TSB’s key objectives are to 

advance Canadian transportation safety by conducting investigations into the causes and 

contributing factors of transportation occurrences and identifying safety deficiencies; make 

recommendations to reduce or eliminate any such safety deficiencies; and report publicly on its 

investigations and findings.5  

9. Unless requested to investigate by the Governor in Council, the TSB has the discretion to 

investigate any transportation occurrence for the purpose of carrying out these objects.6 The TSB’s 

policy is to investigate occurrences that have a reasonable potential to result in new lessons learned 

that can lead to safety actions, or that generate a high degree of public concern for transportation 

safety.7 The TSB’s investigations, and its resulting reports, highlight issues that the Canadian 

government, federal regulators, and the transportation industry must address to reduce risks and 

safety deficiencies in Canada’s transportation system. The TSB is independent of the executive 

branch, reporting to Parliament through the President of the Queen’s Privy Council for Canada. 

 
4 Affidavit of Jean Laporte, sworn June 15, 2019 at paras 14 and 42 [Laporte Aff.], Record Filed 

with the Nova Scotia Court of Appeal [CAR], Vol. 4, Tab Z.; CTAISB Act, s.2. 
5 CTAISB Act, s. 7(1). 
6 CTAISB Act, s. 14(1). 
7 Laporte Aff. at para 44, CAR, Vol. 4, Tab Z. 

https://laws-lois.justice.gc.ca/eng/acts/c-23.4/page-1.html#h-75351
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-7
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-14
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10. The TSB has the exclusive authority, pursuant to s. 7 of the CTAISB Act, to make findings 

as to causes and contributing factors when it investigates a transportation occurrence. In keeping 

with its mandate as a safety investigation body, it is not the TSB’s responsibility to assign fault, 

and s. 7(3) of the CTAISB Act provides that any findings it makes are not binding on the parties to 

any legal, disciplinary or other proceedings.  

11. The TSB’s investigations and public reports are designed to maximize information that will 

advance public safety, while at the same time respecting those stakeholders whose interests might 

be affected by the investigative and reporting process.8 The TSB has a wide array of private and 

public stakeholders, including, inter alia: government departments and agencies involved in 

transportation (i.e. regulators), all types of transportation operators, manufacturers, air traffic 

controllers, and crew members. 

2. AC624 Occurrence 

12. Just after midnight on March 29, 2015, flight AC624 attempted to land at the Halifax 

Stanfield International Airport. Weather conditions were poor. When landing, the aircraft hit the 

ground short of the runway before skidding along the runway, eventually coming to a stop (the 

“Occurrence”).9 The events of March 29, 2015 were an “aviation occurrence” falling within the 

TSB’s statutory mandate. The TSB investigated the Occurrence and produced a report, which was 

subsequently released to the public (the “TSB Report”). 

13.  As part of its investigation, TSB investigators recovered the CVR from AC624.10 The CVR 

records voice communications between the flight crew as well as between the crew and air 

navigation service providers, and other sounds within the cockpit or in the background, such as 

alarms, automated audio calls, and engine noises. 

14. The TSB released its investigation report on May 18, 2017.11 

3. The Class Action 

15. The respondents Kathleen Carroll-Byrne, Asher Hodara and Georges Liboy were passengers 

on AC624. In April 2015, they commenced a class proceeding (the “Class Action”) alleging 

 
8 Laporte Aff. at para 46, CAR, Vol. 4, Tab Z. 
9 Chambers Decision at para 1, AR, Tab 2. 
10 Laporte Aff. at para 51, CAR, Vol. 4, Tab Z. 
11 Laporte Aff., Exhibit A, CAR, Vol. 4, Tab Z. 
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negligence on the part of Air Canada (the operator), Airbus S.A.S. (the manufacturer), NAV 

CANADA (the flight controller), HIAA, the Attorney General of Canada (representing Transport 

Canada, the regulator), and John Doe #1 and John Doe #2 (the pilots).12 The class members make 

allegations against the defendants with respect to the manner in which the airplane landed and the 

damages they say they suffered as a result. The TSB is not a party to these proceedings. 

16. The Class Action was certified in December 2016, and the defendants filed their Notices of 

Defence, and made crossclaims against each other, in February 2017. In October 2017, a 

representative of Air Canada and the two pilots were examined for discovery. 

4. The Chambers Decision 

17. Following the October 2017 examinations for discovery, the defendant Airbus S.A.S. wrote 

to the TSB in June 2018 to request production of the CVR.13 Section 28 of the CTAISB Act 

stipulates that the CVR is strictly confidential and privileged. The TSB accordingly refused to 

provide copies of the CVR data, or transcripts of that data, to the parties to the Class Action. 

18. In April 2019, Airbus S.A.S. moved for an order requiring the TSB to produce the CVR 

audio data made during the flight of AC624, including any transcripts. The Plaintiffs, together with 

the defendants HIAA and NAV CANADA, joined Airbus S.A.S. in seeking the requested 

production.14 The Attorney General of Canada, representing Transport Canada, took no position.15 

19. The TSB, as custodian of the CVR, and the Air Canada Pilots’ Association were granted 

intervener status on the motion and opposed disclosure of the CVR.  

20. In advance of the motion, the TSB sought permission from the Chambers Judge to make two 

forms of submissions. First, it sought to make submissions, in open court, concerning the TSB’s 

mandate, the history of the legislation dealing with on-board recordings, the purpose of the 

privilege associated with the CVR, and its position that the CVR should not be produced. Second, 

the TSB asserted that the term “in camera” in s. 28(6)(b) of the CTAISB Act should be read as 

allowing it to make submissions, in the absence of the parties, concerning the CVR’s contents and 

 
12 Chambers Decision at para 1, AR, Tab 2. 
13 Letter from Claire Seaborn to counsel for the TSB and Air Canada dated June 7, 2018, Affidavit 

of John P. Brown, sworn April 16, 2019, Exhibit C, CAR, Vol. 3, Tab T. 
14 Chambers Decision at paras 2-3, AR, Tab 2. 
15 Chambers Decision at para 5, AR, Tab 2. 



- 6 - 

the alternative sources of availability of the information contained on it. The TSB argued that 

permitting such limited submissions in camera, in the absence of the parties to the Class Action, 

was consistent with the CTAISB Act’s purpose of protecting public safety and ensuring that safety 

investigations can be conducted in a candid, forthright and confidential manner.16 

21. At the motion, the TSB argued that the CVR should not be produced as the test for disclosing 

its contents in Wappen-Reederei GmbH & Co. KG v. Hyde Park (The) (“Hyde Park”)17 was not 

met in the circumstances. Based on its experience, the TSB asserted that the release of information 

collected by TSB investigators (including CVR data), even on completion of a TSB investigation, 

would negatively affect the relationship between investigators and these stakeholders and limit the 

TSB’s access to safety information in future investigations. The TSB also argued that the parties 

had not provided the Court with evidence regarding the availability, or not, of other, non-privileged 

sources of evidence about what transpired in the cockpit, and why any such other sources were not 

sufficient to satisfy the public interest in the administration of justice. 

22. In his oral decision of September 4, 2019, the Chambers Judge denied the TSB’s request to 

make in camera submissions on the basis that it was “not necessary for [the Court] to resolve the 

question of whether the statute permits the TSB to make representations on an ex parte basis” and, 

even if it was permitted, the Court “would not be prepared to receive such representations in this 

case.”18 However, in his written Reasons for Decision dated November 19, 2019, at paragraph 11, 

the Chambers Judge referred to s. 28(6)(b) of the CTAISB Act and quickly determined that the 

Court had complied with the requirement.19 

23. Addressing the request by Airbus S.A.S. for production of the CVR, the Chambers Judge 

applied the test set out by the Ontario Superior Court of Justice in Société Air France v. Greater 

Toronto Airports Authority (“Air France”)20 and concluded “that, in the circumstances of this case, 

the public interest in the administration of justice outweighs the importance attached to the 

 
16 Brief of Transportation Safety Board - May 29, 2019 at p 8, CAR, Vol. 3, Tab U. 
17 2006 FC 150 [Hyde Park]. 
18 Transcript of Oral Decision of the Honourable Justice Patrick J. Duncan – September 4, 2019 at 

p 36, AR, Tab 1. 
19 Chambers Decision at para 11, AR, Tab 2. 
20 2009 CanLII 69321 (ON SC). 

https://www.canlii.org/en/ca/fct/doc/2006/2006fc150/2006fc150.html?autocompleteStr=2006%20FC%20150%20&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii69321/2009canlii69321.html?autocompleteStr=2009%20CanLII%2069321%20&autocompletePos=1
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statutory privilege protecting the cockpit voice recorder.”21 The CVR was ordered to be produced. 

5. The Appeal Decision 

24. The TSB appealed to the Nova Scotia Court of Appeal22 on the basis that the Chambers 

Judged erred, inter alia, in: 

(a) failing to afford the TSB an opportunity to make confidential, in camera representations 

with respect to the CVR in accordance with s. 28(6)(b) of the CTAISB Act, and in exercising 

his discretion without the benefit of such representations; and 

(b) determining that the public interest in the administration of justice outweighed the 

importance of the statutory privilege associated with the CVR. 

25. The TSB argued that the Chambers Judge failed to appreciate the object and scheme of the 

CTAISB Act, and the privilege it created. This was manifested by his failure to afford the TSB an 

opportunity to make confidential, in camera representations regarding the CVR. The TSB argued 

that, without such representations, the Chambers Judge failed to properly exercise his discretion 

under s. 28(6). 

26. The Court of Appeal upheld the Chambers Judge’s decision. On the first issue, the Court of 

Appeal rejected the TSB’s assertion that s. 28(6)(b) authorizes it to make in camera representations 

regarding the CVR in the absence of the other parties. The Court of Appeal found that, “[p]lainly 

read, s. 28(6) authorizes the Court – not the parties – to listen to the cockpit recorder in camera. 

The Board – which is not a party in the ordinary sense – is then given an opportunity to make 

representations with respect to the recording – something non-parties ordinarily cannot.”23 

Regarding the test to apply in considering a request for production of the CVR data, the Court of 

Appeal adopted the Air France test and rejected the “possibility of a miscarriage of justice” test 

described in Hyde Park on the basis that it constitutes “a bar too high, considering the balancing 

 
21 Chambers Decision at para 63, AR, Tab 2. 
22 The Chambers Judge’s order was stayed pending appeal: Canada (Transportation Safety Board) 

v Carroll-Byrne, 2020 NSCA 21. The Court of Appeal continued the stay on May 26, 2021, 

pending the outcome of these proceedings, AR, Tab 5. 

23 Canada (Transportation Safety Board) v Carroll-Byrne, 2021 NSCA 34 at para 42 [NSCA 

Reasons], AR, Tab 4. 

https://canlii.ca/t/j5ss2
https://www.canlii.org/en/ns/nsca/doc/2021/2021nsca34/2021nsca34.html
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language of s. 28 of the CTAISB Act and the difficulty of applying such a test prospectively.”24 

PART II – QUESTIONS IN ISSUE 

27. This appeal raises the following issues: 

a) Does s. 28(6)(b) of the CTAISB Act entitle the TSB to make in camera submissions 

(not in the presence of the other parties) to a court prior to any decision to release 

an on-board recording (in this case, a CVR)? 

b) What is the correct test to be applied by a court deciding whether to order 

production of the contents of an on-board recording (in this case, a CVR) pursuant 

to s. 28(6)(c) of the CTAISB Act? 

PART III – STATEMENT OF ARGUMENT 

A. The standard of review for both issues raised in this appeal is correctness 

28. This appeal asks this Court to resolve two pressing issues of statutory interpretation arising 

from the statutory privilege over on-board recordings found in the CTAISB Act. Both are questions 

of law that must be correctly decided to withstand appellate scrutiny.25  

29. The first issue concerns whether the CTAISB Act permits the TSB to make in camera 

representations when a party to a legal proceeding seeks production of the CVR. This is a question 

of statutory interpretation, which the Nova Scotia Court of Appeal rightly found is a question of 

law reviewable on a standard of correctness.26  

30. The second issue is also a question of law: what considerations must a court weigh in 

conducting the balancing exercise required by s. 28(6)(c) of the CTAISB Act? As this Court noted 

in Sattva Capital Corp. v. Creston Moly Corp., it is settled law that legal questions are questions 

“about what the correct legal test is.”27 It is similarly settled that, where a court’s application of a 

legal test has the effect of altering the test itself, this amounts to a question of law, given that such 

an allegation ultimately challenges whether the court relied on the correct legal test.28 

 
24 NSCA Reasons at para 59, AR, Tab 4. 
25 Housen v Nikolaisen, 2002 SCC 33 at para 8. 
26 NSCA Reasons, at para 18, AR, Tab 4; Canadian National Railway Co. v. Canada (Attorney 

General), 2014 SCC 40 at para 33. 
27 2014 SCC 53 at para 49, quoting Canada (Director of Investigation and Research) v. Southam 

Inc., [1997] 1 SCR 748 [“Southam”], at para 35. 
28 Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32 at para 44; Southam at para 39. 

https://canlii.ca/t/51tl#par8
https://canlii.ca/t/g6z0w#par33
https://canlii.ca/t/g88q1#par49
https://canlii.ca/t/1fr34#par35
https://canlii.ca/t/h4f8v#par44
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii385/1997canlii385.html#par39
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31. There is accordingly no deference owed to the courts below on these questions of law.29 

B. Section 28(6)(b) of the CTAISB Act entitles the TSB to make in camera submissions, 

not in the presence of the other parties, prior to any decision to release a CVR 

1. The intention of s. 28(6)(b) is to permit the TSB to make substantive submissions about 

the CVR 

32. The TSB is a stranger to the Class Action. From the outset of its involvement, it has 

consistently taken the position that, while it has no direct stake in the outcome of the proceeding, 

its statutory mandate requires it to uphold the privilege in s. 28(2) of the CTAISB Act, in order to 

promote its ability to fulfill its safety investigation mandate in the future.30 As custodian of the 

CVR, the TSB is implicated in these proceedings by virtue of s. 28(6)(a), which requires that the 

TSB be given notice of a request for production and discovery, and s. 28(6)(b), which requires that 

the court or coroner “in camera, examine the on-board recording and give the Board a reasonable 

opportunity to make representations thereto.”31  

33. In the proceedings below, the Chambers Judge and the Court of Appeal both interpreted 

s. 28(6)(b) as only permitting the TSB to make submissions on the production and disclosure 

request in open court, following in camera review of the CVR by the judge alone.32 This 

interpretation is contrary to Parliament’s intent and cannot be reconciled with either the CTAISB 

Act’s scheme and purpose or the TSB’s objects, which are squarely oriented towards advancing 

public safety in federally regulated modes of transportation.33 It is also irreconcilable with 

Parliament’s decision to advance this objective in part by protecting certain sources of evidence—

including on-board recordings—from disclosure and use in other proceedings, in order to ensure 

TSB investigators have access to the most candid and complete evidence possible.34 

34. The interpretation adopted and upheld by the Courts below leaves the TSB in the untenable 

position of either (i) eroding this privilege by making substantive submissions in open court, 

 
29 Canada (Canadian Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53 at 

para 31. 
30 Laporte Aff. at para 7, CAR, Vol. 4, Tab Z. 
31 CTAISB Act, s 28(b). 
32 NSCA Reasons at para 43, AR, Tab 4; Chambers Decision at para 11, AR, Tab 2. 
33 CTAISB Act, s 7.  
34 For a summary of the history of privilege attaching to the CVR, see Laporte Aff. at paras 72-91, 

CAR, Vol. 4, Tab Z. 

https://canlii.ca/t/fnl47#par31
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-7
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thereby defeating the privilege and violating its obligation not to communicate the CVR’s contents 

pursuant to s. 28(2) of the CTAISB Act; or (ii) refraining from engaging with the CVR’s contents 

in its submissions, despite s. 28(6)(b) specifically authorizing the TSB to make submissions with 

respect to the on-board recording in question.35 Neither of these options respects Parliament’s dual 

objectives in enacting s. 28: putting on-board recordings such as CVRs, and transcripts of such 

recordings, outside the bounds of normal discovery and production; and giving the Court the 

benefit of meaningful assistance from the TSB in reviewing the CVR such that it can meaningfully 

decide whether the privilege should be set aside in the circumstances of a particular case. 

2. No other parties can meaningfully assist the Court with the CVR’s contents 

35. In this case, and in all other cases involving on-board recordings where the TSB investigates, 

the TSB is the only body in possession of a contemporaneous recording of the period immediately 

before the transportation occurrence in question. This is so because of the unique legal and 

operational framework governing on-board recordings on aircraft. 

36. Large commercial aircraft, as well as some smaller commercial, corporate and private 

aircraft, are required by law to be equipped with two “black boxes” that record information about 

a flight.36 These recorders are installed for the sole purpose of helping reconstruct the events 

leading to an aircraft accident. One such recorder, the CVR, records voice communications 

between the flight crew as well as between the crew and navigation service providers, and other 

sounds within the cockpit or in the background. The second recorder is the Flight Data Recorder 

(“FDR”), which records flight parameters such as altitude, airspeed and heading.37  

37. Section 19 of the CTAISB Act empowers TSB investigators to search and seize “any thing 

relevant to the conduct of an investigation of a transportation occurrence”, including on-board 

recordings such as a CVR.38 Pursuant to this statutory authority, TSB investigators recovered both 

the CVR and FDR from the AC624 accident site. The data from the CVR was downloaded and 

 
35 CTAISB Act, s 28(b). 
36 Canadian Aviation Regulations, SOR/96-433, s 605.34(1) generally requires a CVR on all 

multi-engine turbine-powered aircraft configured to carry six or more passengers and that 

require two pilots to be operated; Laporte Aff. at para 10, CAR, Vol. 4 Tab Z. 

37 Laporte Aff. at para 10, CAR, Vol. 4, Tab Z. 
38 CTAISB Act, s. 19. 

https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://lois-laws.justice.gc.ca/eng/regulations/SOR-96-433/FullText.html#s-605.34
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-19
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saved electronically by TSB investigators. The recording was then erased and returned to the 

aircraft owner.39 Neither the CVR, nor the transcript of the recording, was used in the course of 

conducting witness interviews or investigation meetings with outside parties, and no copies of the 

CVR or transcript were shared with any witnesses or outside parties.40 The Supreme Court of Nova 

Scotia is the only other body that has obtained the CVR, which the TSB provided in confidence 

for the purpose of review by the Chambers Judge pursuant to s. 28(6)(b) of the CTAISB Act. 

38. Given its robust investigative powers to address transportation occurrences, the TSB has a 

unique understanding of both the safety issues arising in a particular occurrence and the various 

sources of evidence that reveal what happened and why. This technical expertise in transportation 

safety, combined with the TSB’s status as the only entity in possession of the CVR, means the 

TSB is the only body able to provide a court or coroner with information about (1) the CVR’s 

content; and (2) the extent to which this content is available through other, non-privileged sources. 

39. In this context, it is unsurprising that Parliament decided the TSB must be able to make 

representations to a court or coroner faced with an application to produce an on-board recording 

pursuant to s. 28(6)(b) of the CTAISB Act. Put simply, no other parties to the proceeding are able 

to speak to the contents of the CVR, as they do not know what those contents are. Moreover, unlike 

other evidence protected by the CTAISB Act, such as witness statements, on-board recordings can 

be difficult to interpret because the significance of sounds captured may not be readily apparent to 

a non-expert listener. The TSB’s expertise in interpreting such recordings as part of safety 

investigations means it is well positioned to assist a court or coroner with technical aspects of the 

recording or transcript (as, indeed, the TSB offered to do in this case).41 While the same test for 

production and discovery applies to witness statements, the TSB does not have automatic standing 

to make representations with respect to witness statements or other privileged evidence where a 

party seeks to set aside the statutory privilege.42 

40. Despite Parliament’s choice to provide the TSB with heightened participatory rights in 

proceedings regarding disclosure of an on-board recording, the effect of the interpretation adopted 

by the Courts below is to tie the TSB’s hands so that it cannot meaningfully assist a court or coroner 

 
39 Laporte Aff. at paras 51-52, CAR, Vol. 4, Tab Z. 
40 Laporte Aff. at paras 52, 56, 58, CAR, Vol. 4, Tab Z. 
41 Brief of Transportation Safety Board - May 29, 2019 at p 9, CAR, Vol. 3, Tab U. 
42 CTAISB Act, s 30(5). 

https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-30
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on the limited issue of on-board recording disclosure. The TSB cannot, by virtue of its statutory 

obligations, speak candidly about the contents of the CVR in open court without defeating the 

privilege. If the TSB cannot speak openly and candidly about the CVR’s contents, the court or 

coroner is left without full assistance, and ss. 28(6)(a) and (b), which create a role for the TSB in 

such proceedings, are stripped of meaning. 

41. This interpretation strays from the contextual, purposive approach that has long been the 

hallmark of this Court’s jurisprudence on statutory interpretation. Rather than focusing exclusively 

on the words that Parliament did or did not use, the principles of statutory interpretation require 

interpreting those words “harmoniously with the scheme of the Act, the object of the Act, and the 

intention of Parliament.”43 It cannot be Parliament’s intention in granting the TSB an opportunity 

to make representations that those very representations be devoid of any material substance. Nor 

can it be Parliament’s intention that, in making submissions about an on-board recording, the TSB 

must breach its obligation not to disclose the CVR’s contents other than as necessary for the TSB’s 

safety investigation mandate. While the CTAISB Act does permit the TSB to refer to an on-board 

recording in its investigations, this exception is strictly for the purpose of advancing the TSB’s 

mandate to conduct safety investigations and identify safety deficiencies. There is no exception to 

the privilege in s. 28 that would permit the TSB to speak candidly, in open court or in a coroner’s 

inquest, about the contents of an on-board recording in response to a production request.44 Indeed, 

the Convention on International Civil Aviation, to which Canada is a contracting state, requires 

that states adopt appropriate safeguards, such as in camera proceedings, to protect the 

confidentiality of a CVR.45 

 
43 Bell ExpressVu Ltd. Partnership v Rex, 2002 SCC 42 at para 26. 
44 CTAISB Act, s 28(2) prohibits any person, including “any person to whom access is provided 

under this section”, from knowingly communicating an on-board recording or permitting it to be 

communicated to any person. Subsection 28(4) operates as a limited exception to the prohibition 

in subsection 28(2), as it permits the TSB to use any on-board recording “as it considers necessary 

the interests of transportation safety”, but prohibits the TSB from communicating any portion of 

the recording that “is unrelated to the causes or contributing factors of the transportation 

occurrence under investigation or to the identification of safety deficiencies.” 

45 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295, Annex 13, 

Appendix 2, s. 2.3(b) [Chicago Convention]. 

https://canlii.ca/t/51s6
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://elibrary.icao.int/reader/229733/&returnUrl%3DaHR0cHM6Ly9lbGlicmFyeS5pY2FvLmludC9leHBsb3JlO3NlYXJjaFRleHQ9YW5uZXglMjAxMzttYWluU2VhcmNoPTE%3D?productType=eBook
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42. In addition to being consistent with the underlying purposes of s. 28 and the scheme and 

object of the CTAISB Act, permitting the TSB to make submissions in camera, in the absence of 

the parties, also accords with the plain meaning of the s. 28(6)(b). The provision states: 

Power of court or coroner Pouvoir du tribunal ou du coroner 

(6) Notwithstanding anything in this section, 

where, in any proceedings before a court or 

coroner, a request for the production and 

discovery of an on-board recording is made, the 

court or coroner shall 

(a) cause notice of the request to be given to the 

Board, if the Board is not a party to the 

proceedings; 

(b) in camera, examine the on-board recording 

and give the Board a reasonable opportunity to 

make representations with respect thereto; and 

(c) if the court or coroner concludes in the 

circumstances of the case that the public interest 

in the proper administration of justice outweighs 

in importance the privilege attached to the on-

board recording by virtue of this section, order 

the production and discovery of the on-board 

recording, subject to such restrictions or 

conditions as the court or coroner deems 

appropriate, and may require any person to give 

evidence that relates to the on-board recording. 

(6) Par dérogation aux autres dispositions 

du présent article, le tribunal ou le coroner 

qui, dans le cours de procédures devant lui, 

est saisi d’une demande de production et 

d’examen d’un enregistrement de bord 

examine celui-ci à huis clos et donne au 

Bureau la possibilité de présenter des 

observations à ce sujet après lui avoir 

transmis un avis de la demande, dans le cas 

où celui-ci n’est pas partie aux procédures. 

S’il conclut, dans les circonstances de 

l’espèce, que l’intérêt public d’une bonne 

administration de la justice a prépondérance 

sur la protection conférée à 

l’enregistrement par le présent article, le 

tribunal ou le coroner en ordonne la 

production et l’examen, sous réserve des 

restrictions ou conditions qu’il juge 

indiquées; il peut en outre enjoindre à toute 

personne de témoigner au sujet de cet 

enregistrement. 

43. The phrase “in camera” at the beginning of the provision, followed by a comma, is intended 

to qualify all the words that follow. Both the Court’s examination and the TSB’s “reasonable 

opportunity” to make representations are to be done in camera. Of course, in the Courts below, 

the respondent Airbus S.A.S. argued that the absence of a comma following the words “huis clos” 

could have the effect of causing the court to conclude that the term “in camera” / “huis clos” 

applied only to the court’s review of the CVR. However, it is clear from a purposive interpretation 

of s. 28(6) that the term “in camera” / “huis clos” may apply to both the Court’s review and the 

TSB’s submissions. To the extent any ambiguity arising from comma placement is a relevant 

consideration, the English text favours the common meaning of the statute and should be preferred. 

44. Any inconsistency between the English and French version of the provision becomes less 
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material when the words of s. 28(6) are read in harmony with the underlying purposes of the 

provision and the CTAISB Act in general, as is required when attempting to find the shared meaning 

of both versions of bilingual legislation.46 Whether in English or French, an interpretation that 

denies the TSB a meaningful opportunity to make representations would be inconsistent with the 

scheme of the Act, the object of the Act, and the intention of Parliament.   

3. Permitting the TSB to make in camera submissions is a fair and appropriate 

mechanism for protecting the Court’s process and the statutory privilege  

45. The TSB’s request to make submissions to the Chambers Judge in the absence of the other 

parties is, in substance, a request to make submissions in camera. This is distinct from a request 

to make submissions ex parte which, strictly defined, means submissions that are made “without 

notice to or argument by any adverse party.”47 As this Court noted in Ruby v. Canada (Solicitor 

General), ex parte submissions are permitted in exceptional circumstances, and limited to 

situations where giving notice to the other party would result in harm or where there is reason to 

believe the other party may behave “improperly or irrevocably if notice were given.”48 Ex parte 

proceedings do not need to be held in camera, and indeed are often held in open court.49 The 

critical element in an ex parte proceeding is lack of notice, which is intended to preclude the party 

otherwise entitled to notice of another party’s actions from taking steps in response. Indeed, the 

CTAISB Act’s single use of the term ex parte, found in s.19(3), refers to an application for a search 

warrant. Search warrants are generally sought on an ex parte basis for obvious reasons; if notice 

were required, there is a risk that evidence may be destroyed, frustrating the investigation.50 

46. The role the TSB seeks in these proceedings is fundamentally different from the one it takes 

in an ex parte request for a search warrant. The TSB does not seek to proceed without notice to 

the other parties. To the contrary, the other parties to the Class Action initiated the s. 28(6) 

proceedings, were provided with the TSB’s legal argument on this issue, and took positions in 

 
46 R v SAC, 2008 SCC 47 at paras 14-16. 
47 Ruby v Canada (Solicitor General), 2002 SCC 75 [Ruby] at para 25. 
48 Ruby at para 25. 
49 Ruby at para 26. 
50 R v B (SA), 2003 SCC 60 at para 56. While made in the context of s.487.05(1) of the Criminal 

Code, this Court’s reasons for maintaining the ex parte nature of search warrants are applicable to 

s.19(3) of the CTAISB Act. 

https://canlii.ca/t/1zvxj#par14
https://canlii.ca/t/1k7#par25
https://canlii.ca/t/1k7#par25
https://canlii.ca/t/1k7#par26
https://canlii.ca/t/1g3m0#par56
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response.51 The TSB has been transparent throughout these proceedings about the nature of the 

submissions it wishes to make, and the fact it seeks to make them. To preserve the CVR’s 

confidentiality and provide the Court with meaningful submissions about its contents, the TSB 

seeks to make these submissions in the absence of the other parties—in camera—but with notice 

to the excluded parties that such submissions are being made. In effect, the TSB seeks to make in 

camera submissions as part of these inter partes proceedings. 

47. This is not a semantic difference. The other parties have notice of the TSB’s request to make 

in camera submissions, and it is open to them to take a position about the impact of such 

submissions on the fairness of the underlying proceedings. Indeed, that is precisely what happened 

before the Chambers Judge. It is also open to the parties to make submissions to the Court 

regarding what safeguards, if any, are necessary in light of fairness concerns raised by the parties. 

The TSB itself addressed such possible safeguards in its submissions to the Chambers Judge and 

offered to provide a summary of its in camera submissions, without disclosing privileged 

information, to the other parties.52 In R v. Basi, in the context of informer privilege, this Court 

recognized that courts may use such safeguards to address the tension between privilege, which 

necessarily puts some evidence outside the reach of a party, and the fairness of proceedings. Such 

safeguards may include: submissions from the parties on the scope of the privilege; allowing 

parties to suggest questions to be posed by the judge in proceedings from which they are excluded; 

providing a redacted or summarized version of material presented in the absence of parties in order 

to allow for further submissions on the circumstances of the case; and the appointment of amicus 

to assist the judge in assessing the claim of privilege.53 

48. Just as fairness sometimes requires flexibility in procedure, the interests of justice favour 

permitting the TSB to make in camera submissions on the very limited issue of an on-board 

 
51 Whether the TSB should be permitted to make submissions in the absence of the other parties 

was the subject of written argument by the parties in advance of the motion for production of the 

CVR, see: Brief of Transportation Safety Board – May 29, 2019, CAR, Vol. 3, Tab U and the Joint 

Submissions of the Plaintiffs, Airbus S.A.S., NAV CANADA and HIAA – June 12, 2019, CAR, 

Vol. 3, Tab V. 

52 Transcript of Motion - July 3, 2019 at p 567-8, CAR, Vol. 2, Tab M. 
53 R v Basi, 2009 SCC 52 at paras 55-57. 

https://canlii.ca/t/26mxq#par55
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recording’s contents, in order to protect the statutory privilege. This is particularly so in this case, 

given that the TSB is not a party to the Class Action, and has no stake in its outcome. Its role is 

limited to that of an intervener,54 which diminishes any impact that its in camera participation 

would have on trial fairness. The use of the CVR is the TSB’s sole interest, and its sole reason for 

coming before the court. Even on this narrow issue, the TSB is not the moving party in proceedings 

under s. 28(6); it is present solely to respond to another party’s request for production. Requiring 

the TSB to make its submissions solely in open court would deprive the court of assistance from 

the only party that has access to the on-board recording and can comment on its contents. This 

amounts to a serious restriction on the TSB’s ability to assist the court, which is disproportionate 

to the impact such limited in camera submissions would have on the proceedings.  

49. Moreover, not permitting the TSB to make limited in camera submissions ignores the fact 

that such submissions are part of the range of tools used by courts to protect privilege in the 

adversarial process. While in camera proceedings in the absence of a party or parties ordinarily 

offend the public interest in the proper administration of justice, the calculus is much different 

where the confidentiality of a document is directly at stake. In Hunter v. Canada (Consumer and 

Corporate Affairs), on appeal from an order for disclosure arising from proceedings under the 

Access to Information Act, Justice Décary (for the majority) made the following apposite remarks 

with respect to proceedings where confidentiality is directly at issue:   

It can be safely said that three fundamental premises on which our judicial system is 

based, are 1) that trials take place in open court, 2) that the procedure followed is an 

adversarial one, and 3) that rules of natural justice apply, amongst which is the rule 

that each party is entitled to see everything which is relevant to the court's decision. 

It is a combination of these three principles which is at the source of the rule that 

hearings should not be conducted in camera, even less in private, that representations 

should not be made ex parte and that parties and their counsel should not be denied 

access to the material that is relevant to the court's decision. 

That rule, as most rules, is not an absolute one. The courts, albeit reluctantly, have 

softened it “in exceptional cases, where the administration of justice would be rendered 

impracticable by the presence of the public” and, in some cases, one may add, by the 

presence of all the parties. One of these exceptional cases, most certainly, is 

proceedings where the confidentiality of a document is precisely what is at stake. To 

allow the public and the parties to see the document before the question of its 

disclosure is decided might well render the whole process utterly useless and frustrate 

 
54 Chambers Decision, para 11, AR, Tab 2. 
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the end result of the proceedings.55  

50. Similarly, it would only serve to frustrate the result of the proceedings under s.28(6)(b) of 

the CTAISB Act if the TSB was limited to making submissions in the presence of the parties, as 

this would defeat the privilege entirely.  

4. Allowing the TSB to make in camera submissions is consistent with the procedure 

under a similar statute 

51. A nearly identical procedure to that found in s. 28(6)(b) of the CTAISB Act is found in s. 4.79 

of the Aeronautics Act.56 The provision reads: 

Unauthorized disclosure — security measures   Secret des mesures de sûreté 

4.79(1) Unless the Minister states under 

subsection 4.72(3) that this subsection does not 

apply in respect of a security measure, no person 

other than the person who made the security 

measure shall disclose its substance to any other 

person unless the disclosure is required by law or 

is necessary to give effect to the security measure. 

4.79 (1) Sauf si le ministre soustrait la 

mesure de sûreté à l’application du présent 

paragraphe en vertu du paragraphe 4.72(3), 

seule la personne qui a pris la mesure peut 

en communiquer la teneur, sauf si la 

communication est soit légalement exigée, 

soit nécessaire pour la rendre efficace. 

Court to inform Minister Avis au ministre 

4.79(2)  If, in any proceedings before a court or 

other body having jurisdiction to compel the 

production or discovery of information, a request 

is made for the production or discovery of any 

security measure, the court or other body shall, if 

the Minister is not a party to the proceedings, 

cause a notice of the request to be given to the 

Minister, and, in camera, examine the security 

measure and give the Minister a reasonable 

opportunity to make representations with respect 

to it. 

(2) Dans le cadre d’une procédure engagée 

devant lui, le tribunal ou tout autre 

organisme habilité à exiger la production et 

l’examen de renseignements et qui est saisi 

d’une demande à cet effet relativement à 

une mesure de sûreté aérienne fait notifier 

la demande au ministre si celui-ci n’est pas 

déjà partie à la procédure et, après examen 

de ces éléments à huis clos, lui donne la 

possibilité de présenter ses observations à 

ce sujet. 

52. The effect of s. 4.79 is twofold. First, it creates statutory privilege over aviation security 

measures. Second, it creates a process for a court or other body to consider a request for production 

 
55 Hunter v. Canada (Consumer & Corporate Affairs), [1991] 3 FC 186 at paras 26-28 (CA). 
56 Aeronautics Act RSC, 1985, c A-2. 

https://canlii.ca/t/gbnq5#par26
https://laws-lois.justice.gc.ca/eng/acts/a-2/FullText.html
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or discovery of any aviation security measure. 

53. The process set out s. 4.79 is nearly identical to the process prescribed by s. 28(6) of the 

CTAISB Act where production or discovery of an on-board recording is sought: (1) the Minister of 

Transport must be provided notice of the proceedings; (2) the court or other body must examine 

the security measure; and (3) the Minister must be given an opportunity to make in camera 

submissions about the security measure. As in s. 28(6)(b) of the CTAISB Act, this process reflects 

Parliament’s determination that a decision-maker faced with a request for production of a 

privileged document should have the benefit of assistance from the entity best able to provide it. 

54. The drafting approach taken in s. 4.79 of the Aeronautics Act is nearly identical to the one 

taken in s. 28(6) of the CTAISB Act. The words “in camera” precede the words describing step 2 

(judicial examination) and step 3 (Ministerial/TSB representations). Yet, this phrasing has not 

prevented courts from recognizing that, to give full effect to the privilege created by Parliament, 

the entity authorized to assist the Court with representations must be permitted to do so in camera. 

For example, in R v. Herman, the Supreme Court of British Columbia conducted an in camera 

hearing on a request for production of air travel screening security measures, at which only counsel 

for the Crown and the Canadian Airport Transport Security Authority were permitted to appear.57 

Yet, although the Court of Appeal in this case accepted that the language in s. 4.79 of the 

Aeronautics Act is very similar to s. 28(6)(b) of the CTAISB Act, it declined to follow the approach 

taken in Herman.58 In taking a different approach and finding the CTAISB Act provides no avenue 

for the TSB to make limited in camera submissions, the Chambers Judge and the Court of Appeal 

failed to give due consideration to Parliament’s choices, in both statutes, to both confer privilege 

over on-board recordings, including the CVR, and to give a judge or coroner facing a production 

request the benefit of the TSB’s (or the Minister’s) full representations. In so holding, the Courts 

below failed to fully recognize the “entire context” of the phrase at issue in both statutes. This 

context includes Parliament’s purpose in creating the privilege in both statutes, namely the 

implementation of a regime intended to protect public safety and to ensure that safety 

investigations can be conducted in a candid, forthright and confidential manner. 

 

 
57 R. v. Herman, 2017 BCSC 241.  
58 NSCA Reasons at para 41, AR, Tab 4. 

https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc241/2017bcsc241.html
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C. The Courts below erred in imposing too low a threshold for producing on-board 

recordings  

55. In upholding the Chambers Judge’s order that the CVR be produced, the Court of Appeal 

also upheld his adoption of the test for production articulated in Air France.59 The Air France test 

departs from the high threshold for setting aside privilege under the CTAISB Act applied in 

previous jurisprudence (requiring the party seeking production to demonstrate “exceptional 

circumstances”) and debilitates the very privilege enacted by Parliament in s. 28 of the CTAISB 

Act. By giving enormous weight to the CVR’s relevance and reliability and dismissing concerns 

about the importance of preserving the privilege for the integrity of safety investigations, the 

Courts below effectively interpreted away the privilege enacted by Parliament over such 

recordings. This is an error of law that risks making on-board recordings available to parties to 

litigation as a matter of course, rendering the privilege illusory. 

56. The incompatibility between the test applied by the Courts below and s. 28’s purpose is 

illustrated by the legislative history of s. 28 of the CTAISB Act, which demonstrates Parliament’s 

clear decision to give robust protection to on-board recordings and its intention that this statutory 

privilege would meaningfully protect the contents of such recordings. This incompatibility is also 

illustrated by the robust protection courts have given to other statutory privileges within the 

CTAISB Act, based on almost identical language. The test created in Air France and applied by the 

Courts below departs from jurisprudence, exemplified by the Federal Court’s decision in Hyde 

Park, which treats the threshold for setting aside privilege under the CTAISB Act as a high one and 

respects the policy decisions of Parliament that underpin the weighing exercise.  

1. Air France distorts the test for production and should not have been followed by the 

courts below 

57. Subsection 28(6) requires a court faced with a motion for production of an on-board 

recording to examine and weigh two considerations, in light of the circumstances of the particular 

case: (1) the public interest in the proper administration of justice; and (2) the importance of the 

privilege attached to the on-board recording by virtue of s. 28. If the court determines that the 

former outweighs the latter, the court is required to disclose the on-board recording, subject to any 

 
59 NSCA Reasons at para 62, AR, Tab 4; Air France at para 110. 

https://canlii.ca/t/270zv#par110


- 20 - 

restrictions or conditions it deems appropriate.60  

58. The case law is clear that the test requires weighing these two considerations and determining 

which is more compelling in the circumstances of the case. The Chambers Judge and Court of 

Appeal both correctly identified the kinds of interests that are to be weighed. Their error arose 

from the meaning given to the two competing categories of interests. These errors flow from their 

adoption of the analysis in Air France. 

59. In Air France, Justice Strathy (as he then was) departed from a line of case law holding that, 

in balancing the public interest in the administration of justice against the importance of the 

statutory privilege, the Court must consider “the possibility of a miscarriage of justice” if the CVR 

is not disclosed.61 He also rejected the TSB’s submission that the party seeking production must 

show that the available evidence is insufficient to make out its case, and that the evidence contained 

in the CVR is not otherwise available.62 He rejected both of these tests as unworkable. The 

“miscarriage of justice” test was found to impose too high a threshold and to be “virtually 

impossible to apply on a prospective basis.”63 The “insufficient available evidence test” was 

similarly found to be too difficult to apply, and to give inadequate weight to the interests of both 

parties and the public in having reliable, admissible evidence in civil proceedings.64 He also 

observed that class actions such as the one before him serve an important behaviour modification 

function analogous to that of the TSB, and held that “there is a public interest in ensuring that the 

information available to the court, in the performance of this important responsibility, is as 

complete and reliable as possible.”65 

60. The Air France analysis gives extraordinary weight to the relevance and reliability of the 

CVR in the balancing of interests required by s. 28(6). As Justice Strathy noted, a CVR is, “quite 

obviously, highly reliable evidence.”66 The nature of on-board recordings like CVRs, whose sole 

purpose is to provide a contemporaneous recording of the period immediately before an accident 

or incident, is also likely, as a matter of course, to make them relevant to any legal proceedings 

 
60 CTAISB Act, s 28(6).  
61 Air France, at para 123. 
62 Air France, at para 123. 
63 Air France, at para 125. 
64 Air France, at paras 124, 126. 
65 Air France, at para 127. 
66 Air France, at para 119. 

https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://canlii.ca/t/270zv#par123
https://canlii.ca/t/270zv#par123
https://canlii.ca/t/270zv#par125
https://canlii.ca/t/270zv#par124
https://canlii.ca/t/270zv#par126
https://canlii.ca/t/270zv#par127
https://canlii.ca/t/270zv#par119
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arising from such an accident or incident. This is particularly so when, as suggested in Air France, 

the balancing considers not only the interests of the parties to the litigation, but also the “broader 

societal interest” in ensuring the court has the most complete and reliable evidence possible before 

it.67 In so doing, the Air France test overemphasizes the quality of the CVR as a piece of evidence, 

without contextualizing it within the broader evidence in the case. For instance, the FDR is not 

privileged and would provide many of the same facts as the CVR, listing flight parameters such as 

altitude, airspeed and heading.68 While the FDR is a less complete record of flight events than the 

CVR, as it excludes pilot communications, it is nonetheless an example of an alternative source of 

evidence that the Air France test does not consider. 

61. The approach taken by the Chambers Judge reflects the distorted version of the test from Air 

France. Applying the balancing exercise mandated by s. 28(6)(c), he found the evidence in the 

CVR was both reliable and relevant. With respect to relevance, he emphasized that the findings in 

the TSB’s investigation report were informed by the CVR’s contents, which he found supported a 

finding that the CVR contains information that is both relevant and material to the issues in the 

Class Action.69 He also appears to have given significant weight to “evidentiary gaps” between 

the facts found in the TSB’s report and the answers given by members of the flying crew to 

questions on examination for discovery, as certain crew members were unable to answer questions 

on material issues.70 Without considering other ways of filling such “gaps”, such as reliance on 

the FDR or evidence from other witnesses, he found that disclosure of the CVR was “necessary” 

and that the public interest, as defined in Air France, as well the interest in transparency in 

litigation, trial fairness, and the objectives of class proceedings all favoured disclosure.71  

62. In reaching these conclusions, the Chambers Judge placed enormous weight on relevance, 

reliability, and general principles about the public interest in transparency in litigation. Yet he did 

not consider whether there were alternative mechanisms, beyond production of the CVR, through 

which the parties could obtain the evidence sought. To the contrary, by refusing to permit the TSB 

to make submissions on this issue, the Court deprived itself of information about whether it was 

 
67 Air France, at para 127. 
68 Laporte Aff. at para 10, CAR, Vol. 4, Tab Z; Jetport Inc v. Global Aerospace Underwriting 

Managers, 2014 ONSC 6860 at para 33. 
69 Chambers Decision at paras 26-31, AR, Tab 2. 
70 Chambers Decision at paras 46-47, AR, Tab 2. 
71 Chambers Decision at paras 48 and 51-53, AR, Tab 2. 

https://canlii.ca/t/270zv#par127
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6860/2014onsc6860.html
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truly necessary, in the circumstances of this case, to set aside privilege. Nor did he consider 

whether there were other elements of the judicial role, such as drawing an adverse inference, that 

would allow the court to find the facts necessary to dispose of the claim. 

63. By giving such primacy to these considerations, the first branch of the test—as formulated 

in Air France, followed by the Chambers Judge and upheld by the Court of Appeal—is all but 

guaranteed to outweigh the importance of the privilege. This is particularly so because, framed 

this way, the test leaves no room for meaningful consideration of whether there are other means 

available to the party seeking disclosure to make out its case, without the CVR being produced, 

and what impact maintaining the privilege is likely to have on trial fairness. 

64. The Air France formulation of the test gives enormous weight to generic factors that are 

present in many, if not most, cases where a party seeks production of an on-board recording, and 

little room to consider the circumstances of the particular case, contrary to s. 28(6).  It also unduly 

enlarges the role of relevance, which should be a threshold consideration such that the balancing 

of the interests of justice against the interests supporting the privilege only occurs if the CVR is 

relevant to a material issue in the proceedings.72 Yet, by unduly emphasizing the CVR’s relevance, 

the Air France approach distorts the test into one that favours disclosure as long as a single factor—

relevance—is made out.  

65. This expanded role for relevance fails to recognize that the public interest in the proper 

administration of justice is not co-extensive with the search for truth. Indeed, as this Court has 

recognized, there is an inherent tension between a court’s truth-seeking function, which is best 

served by the most complete evidentiary record possible, and other objectives, such as 

accessibility, that can only be met with a degree of procedural flexibility and proportionality.73 

What is more, it is a basic principle of the adversarial process that privilege, whether created by 

courts or by legislators, also operates as an exception to the normal rule that “everyone owes a 

general duty to give evidence relevant to the matter before the court, so that the truth may be 

ascertained” where the interests protected by the privilege outweigh those favouring disclosure.74 

66. Just as the test in Air France tips the scales towards relevance in the first branch of the test, 

 
72 Hyde Park at para 72. 
73 Hryniak v. Mauldin, 2014 SCC 7 at paras 28-29. 
74 M. (A.) v. Ryan, [1997] 1 SCR 157 at para 19. 

https://canlii.ca/t/1ml2h#par72
https://canlii.ca/t/g2s18#par28
https://canlii.ca/t/1fr3r#par19
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in the second branch it tips the scales away from the choices made by Parliament to advance 

transportation safety and the integrity of safety investigations. In considering the second branch, 

which requires examining the importance of the privilege attached to an on-board recording, the 

analysis in Air France focuses on identifying and then critiquing (rather than accepting) two 

purposes of the s. 28 privilege in the context of CVRs: pilot privacy, and encouraging free and 

uninhibited communication between the pilots.75 In Air France, Justice Strathy found neither of 

these purposes to be compelling, for two reasons: (i)  pilots’ privacy was largely illusory (because 

aspects of the CVR were summarized in the TSB’s report, which is public), and (ii) any concern 

that the disclosure of the CVR would have a “chilling” effect on communications between pilots 

was both speculative and unlikely.76 These findings may have been influenced by the fact that, in 

Air France, one pilot consented to production of the CVR, and the other pilot and the airline took 

no position.77 Despite there being no such consent in the present case, the Chambers Judge agreed 

and adopted these findings.78 Yet, in rejecting Parliament’s purpose in creating the privilege, 

neither Air France nor the Courts below identify any factor that favours maintaining privilege over 

the CVR, apart from irrelevance. By failing to consider factors favouring the privilege at the 

second stage, the Air France test effectively reinterprets the s. 28(6) test for production of on-

board recordings from a balancing exercise into a “yes” or “no” question: if the contents of the 

CVR are relevant to the question in issue, the privilege is set aside and the CVR is to be disclosed. 

67. This eviscerates the privilege conferred by Parliament. Indeed, framed this way, it is difficult 

to see how the threshold for setting aside privilege for on-board recordings differs from the test for 

production of non-privileged third-party records in civil proceedings, which can typically be 

ordered produced where the document is relevant to a material issue.79 Without a robust application 

 
75 Air France at para 130.  
76 Air France at paras 133-136. 
77 Air France at para 138. 
78 Chambers Decision at paras 54-55, AR, Tab 2. 
79 For example, Alberta Rules of Court, Alta Reg 124/2010, s 5.13(1) authorizes production of 

third party records if “there is reason to believe that the record is relevant and material.” In British 

Columbia, the test is whether the documents are required to prove or disprove a material fact: 

Supreme Court Civil Rules, BC Reg 168/2009, s 7-1(18); Youyi Group Holdings (Canada) Ltd. v 

Brentwood Lanes Canada Ltd., 2017 BCSC 1587. In addition to requiring relevance and 

 

https://canlii.ca/t/270zv#par130
https://canlii.ca/t/270zv#par133
https://canlii.ca/t/8nhs#sec5.13
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/168_2009_01#subrule_d2e6816
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of the test, that gives real weight to the interests supporting the privilege and does not make 

relevance determinative, privileged on-board recordings are given no more protection than non-

privileged documents in the hands of third parties.  

2. The test for production of on-board recordings must account for legislative intent in 

enacting and extending privilege  

68. The statutory privilege for on-board recordings found in s. 28 of the CTAISB Act, and the 

test for setting this privilege aside, has remained largely unchanged since 1989, when Parliament 

enacted the CTAISB Act and created the Board as a multi-modal transportation safety investigation 

agency. The CTAISB Act implements many of the recommendations of the Commission of Inquiry 

on Aviation Safety, headed by Justice Charles Dubin (the “Dubin Commission”), which 

recommended the establishment of an independent federal agency whose “sole concern must be 

that of aviation safety.”80 The Dubin Commission’s report concerned aviation, and the immediate 

consequence of its recommendations was the creation of the Canadian Aviation Safety Board 

(“CASB”) in 1984. However, within only a few years the CASB model was expanded to include 

other modes of transportation, and the TSB was created to entrench the independence, structure, 

and focus on safety on which the CASB was modeled.81  

69. When passed in 1989, the CTAISB Act required that, approximately three years later, the 

Governor in Council appoint persons to conduct a comprehensive review of the statute’s operation 

and effect on transportation safety.82 In fulfilment of this mandate, the Canadian Transportation 

Accident Investigation and Safety Board Act Review Commission (the “Review Commission”) 

released its report, entitled Advancing Safety, in 1994.83  

 

materiality, Ontario’s Rules of Civil Procedure, RRO 1990, Reg 194, s 30.10 require that 

producing the document be necessary to trial fairness. 

80 Report of the Commission of Inquiry on Aviation Safety: CVR Recommendations, Laporte Aff., 

Exhibit D, CAR, Vol. 4, Tab Z. 
81 Laporte Aff. at paras 35-36, CAR, Vol. 4, Tab Z. 
82 This review was required pursuant to CTAISB Act, s 63. This section was repealed in 1998: An 

Act to amend the Canadian Transportation Accident Investigation and Safety Board Act and to 

make a consequential amendment to another Act, SC 1998, c 20, s 23.  

83 Canada, Canadian Transportation Accident Investigation and Safety Board Act Review 

Commission, Advancing Safety  (Ottawa: Canadian Transportation Accident Investigation and 
 

https://www.ontario.ca/laws/regulation/900194#BK291
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-63
https://gazette.gc.ca/rp-pr/p3/1998/g3-02102.pdf#page=872
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70. The Review Commission observed that, because “human failings” are often related to safety 

deficiencies, “there is a tension between the need to get at the whole truth in order to avoid future 

danger and the concern of those involved that they may be held to blame if they reveal facts that 

point to mistakes in which they were involved.” The Review Commission found that, in enacting 

the CTAISB Act, Parliament chose to address this tension in two ways. First, “[t]he Act makes it 

very clear that the Board’s findings are not to be construed as assigning fault or liability. The 

second method Parliament chose was to create a complex set of rules about how the TSBC and 

others can use information that the Board collects.”84  

71. These rules include the creation of statutory privilege over a range of evidence that may be 

obtained in the course of an investigation under the CTAISB Act, including witness statements,85 

evidence flowing from compelled medical examinations,86 representations made on draft reports,87 

and on-board recordings.88 Subject to narrow exceptions, the TSB’s investigators are also not 

competent or compellable witnesses in civil, criminal or regulatory proceedings,89 and a statement 

given to the TSB cannot be used against the person who made it in any legal or other proceedings.90 

The combined effect of these provisions is to limit the ability of regulators or courts to use the 

fruits of the TSB’s investigation in other proceedings related to the same transportation occurrence. 

Together with the prohibition on construing the TSB’s findings as assigning fault or liability, these 

rules constitute Parliament’s chosen response to the tension identified by the Review Commission.  

72. The Review Commission disagreed with the approach Parliament took to confidentiality and 

privilege in the CTAISB Act and, in Advancing Safety, it specifically recommended doing away 

with a number of sections conferring statutory privilege, including s. 28. Among other proposed 

reforms, the Review Commission recommended that the sections of the statute dealing with 

privilege and confidentiality be replaced with a more general privilege addressing evidence 

 

Safety Board Act Review Commission, 1994) [“Advancing Safety”]. Available online: volume 1 

and volume 2. 
84 Advancing Safety at p 154 (emphasis added).  
85 CTAISB Act, s 30(2). 
86 CTAISB Act, s 19(11). 
87 CTAISB Act, s 24(4.1). 
88 CTAISB Act, s 28(2). 
89 CTAISB Act, s 32. 
90 CTAISB Act, s 30(7). 
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obtained by the TSB.91 Parliament was well aware of these recommendations, as the report was 

tabled in both the House of Commons and the Senate.92 However, when the CTAISB Act was 

amended in 1998, Parliament chose to maintain this “complex set of rules” and did not change the 

test for production of privileged on-board recordings found in s. 28(6). 

73. In fact, the 1998 amendments to the CTAISB Act extended the prohibition on using on-board 

recordings in other proceedings—a feature of the CTAISB Act since its inception in 1989— to 

include civil proceedings, which had previously been carved out of this privilege.93 Both before 

the Standing Senate Committee on Transport and Communications94 and in debate in the House 

of Commons, legislators agreed across party lines that the desired outcome of the 1998 

amendments would be to “apply the same privilege to the recordings to limit their use in civil 

proceedings”95 and “prohibit the use of on-board recordings in legal proceedings.”96 

 
91 Advancing Safety, Recommendation 55(b), p 158. 
92 Canada, Parliament, House of Commons Journals, 35th Parl, 1st Sess, No 30 (25 Feb. 1994) at 

206; Canada, Parliament, Journals of the Senate, 35th Parl, 1st Sess, No 11 (15 Mar 1994) at 112. 
93 CTAISB Act, s. 28(7). Before being amended in 1998, this section stated in part that “An on-

board recording may not be used against any of the following persons in disciplinary proceedings, 

proceedings relating to the capacity or competence of an officer or employee to perform the 

officer’s or employee’s functions, or in legal or other proceedings except civil proceedings” 

(emphasis added). The underlined text was deleted by the 1998 amendments in An Act to amend 

the Canadian Transportation Accident Investigation and Safety Board Act and to make a 

consequential amendment to another Act, SC 1998, c 20, s 17(5). 

94 When Bill S-2 was before the Senate in 1997, Paul DeVillers, M.P. (Parliamentary Secretary to 

the President of the Queen's Privy Council for Canada and Minister of Intergovernmental Affairs) 

presented the bill in committee and noted that the bill would “extend the privileged status of on-

board recordings to restrict their use in civil proceedings. Currently, the recordings may not be 

used in any criminal or disciplinary proceedings.” (Canada, Parliament, Senate, Standing Senate 

Committee on Transport and Communications, Evidence, 36th Parl, 1st Sess, No 7 (23 Oct 1997)). 

95 See second reading remarks of Paul DeVillers, a Liberal Member, re Bill S-2: Canada, 

Parliament, House of Commons Debates, 36th Parl, 1st Sess, No 116 (5 Jun 1998) at 7635. 

96 See second reading remarks of Inky Mark, a Reform Member, re Bill S-2: Canada, Parliament, 

House of Commons Debates, 36th Parl, 1st Sess, No 116 (5 Jun 1998) at 7636. 
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3. The test for production of on-board recordings must account for Canada’s 

international aviation safety obligations under the Chicago Convention 

74. This legislative history is consistent with Canada’s obligations as a contracting state to the 

Convention on International Civil Aviation (the “Chicago Convention”) since it came into force 

on March 5, 1947. The Chicago Convention created the International Civil Aviation Organization 

(“ICAO”) and a “framework of aviation standards and practices that all parties would adhere to.”97 

Canada remains a member of ICAO98 and sits on the ICAO Council, a permanent body of 36 

member states whose duties include adopting international “Standards and Recommended 

Practices”, incorporated as Annexes to the Chicago Convention, and to update existing Annexes.99 

75. Annex 13 to the Chicago Convention prescribes standards and sets out recommended 

practices for aircraft accident investigations. Article 5.12 of Annex 13 to the Chicago Convention 

prescribes standards for the protection of accident and investigation records, including both cockpit 

voice recordings and any transcript of such recordings. It requires that: 

5.12 The State conducting the investigation of an accident or incident shall not make 

the following records available for purposes other than accident or incident 

investigation, unless the competent authority designated by that State determines, in 

accordance with national laws and subject to Appendix 2 and 5.12.5, that their 

disclosure or use outweighs the likely adverse domestic and international impact such 

action may have on that or any future investigations: 

(a) cockpit voice recordings and airborne image recordings and any transcripts from 

such recordings;100 

76. Article 5.12.5 requires that contracting states protect the confidentiality of cockpit voice 

recordings by taking “measures to ensure that audio content of cockpit voice recordings as well as 

image and audio content of airborne image recordings are not disclosed to the public.”101  

77. Section 28 of the CTAISB Act implements Canada’s international obligation under the 

Chicago Convention to preserve the confidentiality of a CVR. It reflects Parliament’s decision to 

comply with the standards prescribed for aircraft accident and safety investigations found in 

 
97 Chadwick v. Canada (Attorney General), 2010 BCSC 1744 at para 3. 
98 International Civil Aviation Organization, “Member States” (10 January 2019). 
99 International Civil Aviation Organization, “The ICAO Council”; Laporte Aff. at para 23, 

CAR, Vol. 4, Tab Z. 
100 Chicago Convention, Annex 13, article 5.12.5 (emphasis added); Laporte Aff. at paras 25, 27, 

Exhibit “C”, CAR, Vol. 4, Tab Z. 
101 Chicago Convention, Annex 13, article 5.12.5. 
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Article 13. Indeed, in compliance with the requirement that contracting states notify ICAO of any 

differences between their national regulations and practices and the standards contained in Annex 

13, none of the notifications of difference filed by Canada relate to Article 5.12 or to CVRs.102  

Canada has not filed any notifications of difference with respect to Annex 13. This legislative 

choice, and the international agreement it implements, should not be lightly set aside by a court 

faced with a request for production of a CVR.   

78. The privilege found in s. 28 is, of course, not absolute and can be set aside where the 

balancing of interests prescribed in s. 28(6) weighs in favour of disclosure. But the legislative 

history of s. 28, and Canada’s international commitments under the Chicago Convention, illustrate 

that such disclosure is intended to be the exception and privilege is to be the rule.  

79. Canada’s international obligations also provide guidance on how the interests supporting 

disclosure of the CVR are to be weighed against the impact such disclosure may have, domestically 

and internationally, on any future investigations. Under the Chicago Convention, the necessity of 

production for the determination of a material fact is only a threshold question. Once that threshold 

is met, Appendix 2 to Article 13 of the Chicago Convention prescribes a range of factors that are 

to be considered in the balancing exercise: 

4.2 When administering the balancing test, the competent authority shall take into 

consideration factors such as: 

a) the purpose for which the record was created or generated; 

b) the requester’s intended use or control of that record; 

c) whether the rights or interests of a person or organization will be adversely affected 

 
102 Chicago Convention, Article 38 and Annex 13, Forward, p xi. The differences filed by Canada 

regarding the Convention’s annexes are listed in the “Aeronautical Information Publication” 

produced by NAV CANADA in accordance with Annexes 4 and 15 of the Chicago Convention. 

The current version, effective 2 December 2021 to 27 January 2022, is available electronically at 

https://www.navcanada.ca/en/1geneng2december2021.pdf. Differences filed with respect to 

Annex 13 are found at page GEN 1-46. As contextual evidence not strictly related to the 

adjudication of the dispute between the parties, the Court may take judicial notice of such 

legislative and social facts relating to Canada’s compliance with its Chicago Convention 

commitments: R v Spence, 2005 SCC 71 at paras 56-59. 
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by the disclosure or use of that record; 

d) whether the person or organization to whom that record relates has consented to 

make that record available; 

e) whether suitable safeguards are in place to limit the further disclosure or use of that 

record; 

f) whether that record has been or can be de-identified, summarized or aggregated; 

g) whether there is an urgent need to access that record to prevent a serious risk to 

health or life; 

h) whether that record is of a sensitive or restrictive nature; and 

i) whether that record reasonably indicates that the accident or incident may have been 

caused by an act or omission considered, in accordance with national laws and 

regulations, to be gross negligence, wilful misconduct, or done with criminal intent.103 

80. These factors notably do not include the CVR’s relevance or reliability. Under the Chicago 

Convention model, to which Canada has adhered, relevance of the CVR is a threshold issue, and 

the balancing test is only administered where the court is “satisfied that a material fact in question 

in the proceedings cannot be determined without that record, before administering the balancing 

test.”104 This approach, which treats relevance as a necessary but not sufficient condition for setting 

aside the privilege, parallels the test applied in Hyde Park, where the Federal Court held that, “[i]f 

the bridge recordings were not relevant, no balancing would be necessary” under s. 28(6).105 

4. Pre-Air France case law recognized that CTAISB Act privileges, including over on-

board recordings, should only be set aside in exceptional circumstances 

81. Parliament’s intent that the privilege over on-board recordings be pierced only in exceptional 

situations was recognized in case law interpreting s. 28 prior to Air France. For example, in Hyde 

Park, the Federal Court held that “[a]s it is the case in respect of other statutory privileges which 

are subject to a similar balancing exercise, the Court must give appropriate weight to the privilege 

and avoid routinely allowing disclosure simply because of the probative value normally attached 

to audio recordings of events.”106 Hyde Park interpreted s. 28(6) as requiring courts to consider: 

(i) the nature and subject-matter of the litigation; (ii) the nature and probative value of the evidence 

in the context of the case, including its necessity to determine a core issue; (iii) other ways of 

 
103 Chicago Convention, Annex 13, Appendix 2, s. 4.2. 
104 Chicago Convention, Annex 13, Appendix 2, s. 4.1 (emphasis added). 
105 Hyde Park at para 72. 
106 Hyde Park at para 74. 

https://elibrary.icao.int/reader/229733/&returnUrl%3DaHR0cHM6Ly9lbGlicmFyeS5pY2FvLmludC9leHBsb3JlO3NlYXJjaFRleHQ9YW5uZXglMjAxMzttYWluU2VhcmNoPTE%3D?productType=eBook
https://elibrary.icao.int/reader/229733/&returnUrl%3DaHR0cHM6Ly9lbGlicmFyeS5pY2FvLmludC9leHBsb3JlO3NlYXJjaFRleHQ9YW5uZXglMjAxMzttYWluU2VhcmNoPTE%3D?productType=eBook
https://canlii.ca/t/1ml2h#par72
https://canlii.ca/t/1ml2h#par74
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getting the information before the Court; and (iv) the possibility of a miscarriage of justice.107 

82. Hyde Park’s approach reflects the fundamental principle that for the privilege to be 

meaningful—and for the intent of Parliament to be respected—it cannot be routinely set aside. 

Something beyond routine difficulties typical to litigation must arise to justify production of an 

otherwise privileged recording. 

83. This is the approach courts have long taken to the privilege over witness statements made 

regarding a transportation occurrence, which are subject to the same test for production as on-

board recordings.108 In Desrochers Estate v. Simpson Air (1981) Ltd, dealing with a request for 

production of witness statements in litigation arising from a fatal air crash, made under the 

predecessor legislation to the CTAISB Act (governing the CASB), the Northwest Territories 

Supreme Court refused to set aside statutory privilege—applying a test based on the same wording 

as is found in s. 28(6)(c)—because the requesting party did not establish a compelling reason, 

beyond the routine challenges of litigation: 

There is nothing in the statements that I have examined that could not have been 

obtained by the plaintiffs in the ordinary prosecution of litigation arising out of a fatal 

crash of an aircraft. There is nothing in the affidavit material to indicate otherwise. 

In my respectful view, and keeping in mind the intention of Parliament, the statutory 

privilege would become meaningless if a litigant was routinely permitted to piggyback 

on the investigative work of the Board. There must be some compelling reason to set 

aside the statutory privilege. In the context of the test set forth by Parliament in s. 39, 

the within litigation is "routine", and there is no compelling reason before me to set 

aside the statutory privilege.109 

84. This approach to witness statements has been maintained under the CTAISB Act. Indeed, 

s. 30(5), which prescribes the same balancing test as s. 28(6), has been interpreted as requiring that 

privilege should normally prevail and should not easily be set aside. Indeed, under s. 30, piercing 

privilege is seen as an exceptional measure. 

85. In Braun Estate v Zenair, the Ontario Superior Court of Justice was faced with a request for 

production of witness statements protected by privilege under s. 30(5), and with the refusal of the 

witnesses in question to consent to production of those statements. The Court refused to order 

 
107 Hyde Park at para 74. 
108 CTAISB Act, s 30(5)(b). 
109 Desrochers Estate v. Simpson Air (1981) Ltd., 1995 CarswellNWT 3 at paras 13-14 (emphasis 

added), Appellant’s Book of Authorities [ABOA], Tab 1. 

https://canlii.ca/t/1ml2h#par74
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-30


- 31 - 

production on the basis that the contents of the statements could be found in other sources, 

including in information provided to the parties by the TSB, and noted that privileged documents 

should only be disclosed in “exceptional cases.”110 In Chernetz v Eagle Copters Ltd, the Court of 

Queen’s Bench of Alberta held that such an exceptional case will not lie where the parties could 

have obtained the evidence in question from other sources through the exercise of reasonable 

diligence.111 More recently, the Superior Court of Quebec held in Ouellet et al v. Canadian Pacific 

Co. et al that: 

[TRANSLATION] It has also been clearly established in the decisions dealing with 

this subject that the relevance alone of the statements cannot lead to their disclosure 

and that only exceptional circumstances justify setting aside the privilege afforded by 

the Act.  

Over the years, a certain consensus has developed among the decision-makers who 

have had to consider requests to lift the privilege, holding that the party requesting 

disclosure has the burden of showing exceptional, rare, special or unusual 

circumstances, or an imperative reason to disclose the statement. 

When it is possible for the party requiring disclosure of the statements to have access 

to the information in another way, lifting the privilege is not justified.112 

86. In Chernetz, the Court of Queen’s Bench of Alberta also noted that “privilege over 

statements is integral to the purpose of the [CTAISB] Act […]. A decrease in candour and 

cooperation by people with information relevant to TSB investigations would result in a 

compromise of the TSB’s […] function to investigate transportation occurrences with a view to 

promoting public safety.”113 This logic applies with similar force to the privilege over on-board 

recordings, which also reflects Parliament’s choice to maximize operator candour by restricting 

disclosure and use of such recordings, consistent with Canada’s international obligations. 

5. Recent Amendments to the Railway Safety Act, and the enactment of related 

regulations, are a further indication of this statutory privilege’s importance 

87. In 2018, Parliament enacted the Transportation Modernization Act, which was omnibus 

legislation impacting, among other statutes, the Railway Safety Act, R.S.C. 1985, c. 32 (4th Supp.) 

 
110 (1993) 13 OR (3d) 319 at paras 7-9 [Gen Div]. 
111 Chernetz v Eagle Copters Ltd, 2003 ABQB 331 at para 80. 
112 Ouellet c. Compagnie de chemin de fer Canadien Pacifique, 2020 QCCS 1188 at paras 41-43 

[unofficial translation of French-language decision, citations omitted]. 
113 Chernetz v Eagle Copters Ltd, 2003 ABQB 331 at para 72. 

https://www.canlii.org/en/on/onsc/doc/1993/1993canlii8460/1993canlii8460.html#par7
https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb331/2003abqb331.html?resultIndex=1#par80
https://www.canlii.org/fr/qc/qccs/doc/2020/2020qccs1188/2020qccs1188.html#par41
https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb331/2003abqb331.html#par72
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(“RSA”) and the CTAISB Act.114 Amendments to the RSA, which come into force on September 2, 

2022,115 require all railway companies (and some local railways) to fit railway equipment with 

“prescribed recording instruments.”116 The Locomotive Voice and Video Recorder Regulations, 

which resulted from these amendments and will also come into force on September 2, 2022,117 

require all controlling locomotives to be equipped with “locomotive voice and video recorder 

systems” (“LVVR”),118 which “continuously records voice and video data from the time the 

controlling locomotive engine is turned on until it is turned off.”119 

88. The RSA amendments also allow railway companies, Transport Canada, and railway safety 

inspectors to use LVVR data for specific safety-related purposes. LVVR data access is allowed to 

determine the causes and contributing factors of railway occurrences that the TSB is not 

investigating.120 Railway companies are permitted to analyse random LVVR recordings to identify 

and address railway safety concerns.121 Transport Canada is also permitted to use randomly 

 
114 An Act to amend the Canada Transportation Act and other Acts respecting transportation and 

to make consequential amendments to other Acts, SC 2018, c 10 [Transportation Modernization 

Act]. 
115 Transportation Modernization Act: Order Fixing the Second Anniversary of the Day on Which 

this Order is Published in the Canada Gazette, Part II, as the Day on Which Sections 61 to 67 of 

that Act Come Into Force, P.C. 2020-570 (see: Canada Gazette, Part II, Volume 154, Number 18). 
116 Railway Safety Act, RSC 1985, c 34 (4th Supp.), s. 17.3(1) [“RSA”].  
117 SOR/2020-178 [LVVR Regulations]. Section 41 of the LVVR Regulations specifies that the 

Regulations come into force on the second anniversary of their publication in the Canada Gazette, 

Part II. The LVVR Regulations, and their associated Regulatory Impact Analysis Statement, were 

published in the Canada Gazette on September 2, 2020 (see: Canada Gazette, Part II, Volume 

154, Number 18). 

118 LVVR Regulations at ss 1 “LVVR system” and 3(1). 
119 LVVR Regulations at s 5(b). LVVRs are “on-board recordings” as defined by s. 28(1) of the 

CTAISB Act, as they record voice communications originating from, or received in, the cab of a 

locomotive and record the activities of the locomotive’s operating personnel. 

120 RSA, ss. 17.91(1)(b), 17.92(1)(b), 17.93(1)(a), though see restrictions on a railway company’s 

use of LVVR data for safety investigations in LVVR Regulations, s 24. 

121 RSA, s. 17.91(1)(a) and Railway Safety Management System Regulations, 2015, SOR/2015-26, 

ss 17, 47 and 74, though see parameters for this use of random LVVR data to identify and address 

railway safety concerns in LVVR Regulations, ss 26-29. 

https://laws.justice.gc.ca/eng/AnnualStatutes/2018_10/
https://laws.justice.gc.ca/eng/AnnualStatutes/2018_10/
https://gazette.gc.ca/rp-pr/p2/2020/2020-09-02/html/si-tr60-eng.html
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/FullText.html#s-17.3
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-41
https://gazette.gc.ca/rp-pr/p2/2020/2020-09-02/html/si-tr60-eng.html
https://gazette.gc.ca/rp-pr/p2/2020/2020-09-02/html/si-tr60-eng.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-1
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-3
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-24
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2015-26/FullText.html#s-17
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2015-26/FullText.html#s-47
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2015-26/FullText.html#74
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-26
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selected LVVR data to develop policies,122 while both Transport Canada and railway safety 

inspectors are permitted to use LVVR data to verify a railway company’s compliance with the 

RSA’s LVVR provisions and with the LVVR Regulations.123 Should LVVR data reveal a threat to 

the safety of railway operations, it may also be used to address that threat.124 The Transportation 

Modernization Act also amended the CTAISB Act to permit the TSB to provide LVVR data to a 

person authorized under the RSA.125 

89. These amendments, permitting greater safety-related uses of LVVR data outside of the scope 

of TSB investigations, do not diminish the importance of the statutory privilege afforded to on-

board recordings. Indeed, the Transportation Modernization Act also contains a provision, falling 

under the heading “For greater certainty”, amending the RSA to confirm that LVVR data “remains 

privileged under subsection 28(2) of [the CTAISB Act].”126 Parliament’s emphasis of the CTAISB 

Act’s privilege over on-board recordings in the very same legislation that expanded the use of such 

recordings by entities outside of the TSB indicates Parliament’s continued desire to keep on-board 

recordings out of legal, disciplinary or other proceedings. Indeed, in addition to emphasizing the 

statutory privilege for on-board recordings like LVVRs, the RSA amendments specify that LVVRs 

cannot be used against a person who was in the locomotive while the LVVR was operating, or 

anyone communicating with such a person, by making LVVR data generally inadmissible in 

proceedings related to a breach of the RSA.127 

90. In addition to Parliament’s clear textual emphasis in the RSA amendments, the 

Transportation Modernization Act’s consideration in Parliament demonstrates the heightened 

 
122 RSA, ss. 17.92(1)(a) and 17.92(2). 
123 RSA, ss. 17.92(1)(b) and (c), 17.92(2) and 17.93. 
124 RSA, ss. 17.91(3) (railway companies – but that use is limited to threats prescribed in LVVR 

Regulations, s 30), 17.92(3) (Transport Canada) and 17.93(2) (railway safety inspectors). 

125 CTAISB Act, s. 28(5.1). Legislatively-authorized, safety-related uses of on-board recordings 

outside of the TSB are also contemplated for the other modes of transportation the TSB 

investigates; however, no amendments allowing safety-related uses of on-board recordings have 

been proposed to the other statutes noted in this section. 

126 RSA, s. 17.96. 
127 RSA, s. 17.94(2). Two exceptions are created, for proceedings that address tampering with an 

LVVR and proceedings arising from efforts to address a threat to the safety of railway operations. 

https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-30
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#s-28
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
https://laws-lois.justice.gc.ca/eng/acts/r-4.2/nifnev.html
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privacy concerns accompanying the widespread use of on-board recordings. Indeed, in committee 

before both the House of Commons and the Senate, the Privacy Commissioner and union 

representatives raised serious concerns regarding the privacy impact of the RSA amendments.128 

Similar concerns were voiced by legislators during debate in the Senate.129  

91. The approach taken in the RSA amendments, as described by the Government Liaison in the 

Senate during report stage debate, “comes back to balance, in this case between privacy and public 

safety.”130  This balance is struck by pairing accessibility to this information, for safety purposes, 

with restrictions on the other uses towards which this information may be put. Section 17.96 of the 

RSA’s emphasis on the privilege over on-board recordings in s. 28(2) of the CTAISB Act shows 

the importance of this privilege to the balance that Parliament sought to strike in establishing the 

LVVR regime.  

92. Restrictions on the use of LVVR data reflect the balance Parliament contemplated when 

providing courts with discretion under s. 28(6) of the CTAISB Act to pierce the statutory privilege 

when the public interest in the administration of justice so requires. The RSA amendments close a 

possible gap in determining the causes and contributing factors of railway occurrences that are not 

investigated by the TSB and promote safety by permitting proactive identification of safety issues 

through random sampling. However, the use of LVVR data is strictly regulated; for instance, by 

making detailed rules for random selection of LVVR excerpts for forward-looking safety work,131 

or by specifying the portion of LVVR data that companies may access when investigating a railway 

occurrence the TSB is not investigating.132 Access to LVVR data remains an exceptional measure. 

93. The exceptional nature of access to on-board recordings is also illustrated by the narrower 

 
128 Canada, Parliament, Senate, Standing Senate Committee on Transport and Communications, 

Evidence, 42nd Parl, 1st Sess, No. 28 (31 Jan. 2018) (Daniel Therrien, Privacy Commissioner of 

Canada); Canada, Parliament, House of Commons, Standing Committee on Transport, 

Infrastructure and Communities, Evidence, 42nd Parl, 1st Sess, No 68 (12 Sept 2017) at 56 (Roland 

Hackl, Vice-President, Teamsters Canada Rail Conference). 
129 Canada, Parliament, Debates of the Senate, 42nd Parl, 1st Sess, Vol 150, No 192 (29 Mar, 2018) 

at 5171-5174 (Hon Michael MacDonald) and at 5178 (Hon André Pratte); and No. 202 (7 May 

2018) at 5424 (Hon Raymonde Gagné), at 5426 (Hon André Pratte), . 
130 Canada, Parliament, Debates of the Senate, 42nd Parl, 1st Sess, Vol 150, No 192 (29 Mar, 2018) 

at 5169 (Hon Grant Mitchell). 
131 LVVR Regulations, ss 26-29. 
132 LVVR Regulations, s 24. 

https://sencanada.ca/en/Content/Sen/Committee/421/TRCM/28ev-53756-e
https://www.ourcommons.ca/DocumentViewer/en/42-1/TRAN/meeting-68/evidence#Int-9640931
https://sencanada.ca/en/content/sen/chamber/421/debates/192db_2018-03-29-e#66
https://sencanada.ca/en/content/sen/chamber/421/debates/192db_2018-03-29-e#66
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-26
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-24
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permitted use of LVVR data by “private” actors like railway companies, as opposed to “public” 

actors like Transport Canada or railway safety inspectors. Indeed, railway companies’ actions 

related to threats to railway safety are limited to eight specific events set out in the LVVR 

Regulations,133 and railway companies must also meet a “reason to believe” threshold that is not 

applicable to Transport Canada or railway safety inspectors before accessing LVVR data related 

to a railway occurrence that the TSB is not investigating.134 

94. The limitation on LVVR use to specifically defined, safety-related situations, in a way that 

constrains the ability of “private” actors to access this data, all emphasizes that a court’s ability to 

pierce the legislative privilege over on-board recordings is an exceptional measure. 

6. The wording of similar privileges in other statutes reflects the exceptional nature of the 

piercing provision in s. 28(6) of the CTAISB Act 

95. The Aeronautics Act, R.S.C. 1985, c. A-2 and the Canada Energy Regulator Act, S.C. 2019, 

c. 28, s. 10 are two further statutes in which Parliament has enacted statutory privileges that are 

substantially similar to the one under consideration in this appeal. 

96. The Aeronautics Act privilege is the most closely related to the CTAISB Act privilege. 

Sections 22 and 23 of the Aeronautics Act, found in the portion of the Aeronautics Act addressing 

military investigations involving civilians,135 set out a statutory privilege for on-board recordings. 

These provisions were enacted via the Safeguarding Canada’s Seas and Skies Act, S.C. 2014, c. 

29, which established a new regime for investigating aviation occurrences involving military 

aircraft and civilians. Speaking before the House of Commons Standing Committee on Transport, 

Infrastructure and Communities, the Royal Canadian Airforce’s (as it then was) Director of Flight 

Safety emphasized the importance of the statutory privilege for on-board recordings: 

[…] I just want to give some background to this thing. As I said, I’m in charge of the 

flight safety program. I want to make sure that free and open reporting is happening 

and people don’t fear reporting. So that’s why I would fight to keep the information of 

the OBR [i.e., on-board recording] and the testimony not to be released, to be 

privileged. Because if we start messing with that type of information and people start 

to understand that this information could be turned against them into discipline action, 

 
133 LVVR Regulations, s 30. 
134 LVVR Regulations, s 24(1)(b). 
135 The TSB has concurrent jurisdiction with the Department of Defence and the Canadian Forces 

to investigate aviation occurrences involving military aircraft and civilians. 

https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-30
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2020-178/FullText.html#s-24
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then I’m going to kill my free and open reporting thing.136 

97. Department of Justice counsel appearing before the committee also emphasized the 

exceptional nature of disclosure of an on-board recording, stating “[w]e have to think it’s going to 

be an unusual case […] a case where perhaps the only evidence that’s around on a particular event 

that the board of inquiry is investigating is on the tape. There may be no other evidence. That has 

to be a big factor in the [Airworthiness Investigative Authority] deciding.”137 

98. The Canada Energy Regulator Act is new legislation, enacted in 2019, replacing the 

National Energy Board Act, R.S.C. 1985, c. N-7. Under the Canada Energy Regulator Act, the 

Canada Energy Regulator’s Commission may investigate accidents involving facilities like 

pipelines or international powerlines.138 In so doing, they may access voice and video recordings 

related to regulated facilities, which recordings are subject to a statutory privilege that is very 

similar to s. 28 of the CTAISB Act, and subject to a nearly identical test for production.139 This 

privilege has an even broader application (and thus a greater potential protective impact on 

privacy) than the CTAISB Act privilege, as the CTAISB Act privilege only applies to recordings 

made in the control room of a pumping station or pipeline. Parliament’s use of nearly-identical 

wording in a statute with an even broader impact on privacy is a further support for a narrow 

reading of a court’s ability to pierce this privilege. 

7. On-board recordings are excluded from the Access to Information Act regime 

99. The exceptional nature of s. 28(6) of the CTAISB Act is also evidenced by Parliament’s 

decision to categorically exclude on-board recordings from the scope of the Access to Information 

Act, RSC 1985, c A-1. Indeed, s. 24 of the Access to Information Act requires a head of a 

government institution to refuse to disclose a record with information subject to restricted 

disclosure pursuant to a provision included in Schedule II to that Act.  Subsection 28(2) of the 

CTAISB Act is included in Schedule II, meaning that on-board recordings are categorically 

excluded from the Access to Information Act’s ambit. 

 
136 Canada, Parliament, House of Commons, Standing Committee on Transport, Infrastructure and 

Communities, Evidence, 41st Parl, 1st Sess, No 012 (13 Feb, 2014) at 6 (Col Steve Charpentier). 
137 Canada, Parliament, House of Commons, Standing Committee on Transport, Infrastructure and 

Communities, Evidence, 41st Parl, 1st Sess, No 012 (13 Feb 2014) at 12 (Mr. Alex Weatherston). 
138 Canada Energy Regulator Act, s 32(2). 
139 Canada Energy Regulator Act, ss 113(2) and (6). 

https://www.ourcommons.ca/DocumentViewer/en/41-2/TRAN/meeting-12/evidence#Int-8232415
https://www.ourcommons.ca/DocumentViewer/en/41-2/TRAN/meeting-12/evidence#Int-8232426
https://laws-lois.justice.gc.ca/eng/acts/C-15.1/FullText.html#s-32
https://laws-lois.justice.gc.ca/eng/acts/C-15.1/FullText.html#s-113


- 37 - 

100. This exclusion is significant, given the Access to Information Act’s quasi-constitutional 

status.140 Parliament’s exceptional step in excluding on-board recordings from the Access to 

Information Act regime should be reflected in an approach that views production of on-board 

recordings pursuant to s. 28(6) as an exceptional measure, rather than the rule. 

8. The risk of CVR evidence being compromised absent privilege is not hypothetical 

101. Before both the Chambers Judge and the Court of Appeal, the TSB argued that adopting an 

insufficiently rigorous test for production of on-board recordings risks impairing the TSB’s ability 

to access evidence needed to advance its safety investigation and reporting mandate. The 

Chambers Judge disagreed, and adopted Justice Strathy’s comments dismissing concerns about a 

“chilling effect” on pilot communications in Air France.141 The Chambers Judge wrote that “[t]he 

facts and submissions in this motion are very similar to those that the Chief Justice was considering 

[in Air France]. I endorse his comments and find them to be applicable in the current motion.”142 

102. This is despite evidence filed by the TSB that CVRs can be erased by pilots, either 

intentionally or accidentally, and that in recent years, TSB investigators have encountered “a 

number of instances” where the CVR was erased because the “erase button”, found on all CVRs, 

was activated.143 The TSB also provided evidence that “there have been numerous occasions where 

CVR data has been overwritten due to power remaining on it whether it was accidental or 

intentional.”144 It is uncontroversial that pilots have the ability to erase or overwrite the CVR if 

they do not want it to be made available, either to TSB investigators or to others who may seek to 

obtain it through a s. 28 production request. 

103. Indeed, New Zealand’s experience is that easing access to the CVR and broadening the 

purposes for which it can be used has consequences for safety investigations. In its 1997 decision 

in New Zealand Airline Pilots Association v. the Attorney General, the Court of Appeal of New 

Zealand ruled that the Chicago Convention did not limit a court’s power to issue a search warrant 

for a CVR, nor did it prevent New Zealand’s Transport Accident Investigation Commission from 

 
140 Canada (Information Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25 

at para 40; Blood Tribe (Department of Health) v. Canada (Privacy Commissioner), 2006 FCA 

334 at para 24. 
141 Chambers Decision at para 54, AR, Tab 2, quoting from Air France at paras 134-136. 
142 Chambers Decision at para 55, AR, Tab 2. 
143 Laporte Aff. at para 88, CAR, Vol. 4, Tab Z. 
144 Laporte Aff. at para 88, CAR, Vol. 4, Tab Z. 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc25/2011scc25.html#par40
https://www.canlii.org/en/ca/fca/doc/2006/2006fca334/2006fca334.html#par24
https://canlii.ca/t/270zv#par134
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appending a portion of the CVR transcript to its public report.145 This decision opened the CVR to 

public access through both safety investigations and separate legal proceedings. 

104. The Court of Appeal’s decision in Airline Pilots motivated New Zealand’s Parliament to 

amend the Transport Accident Investigation Commission Act 1990 (“TAICA”) in 1999.146 The 

parliamentary debates over these amendments illustrate legislators’ concerns that, in response to 

Airline Pilots, flight crews changed their behaviour. As Member of Parliament Trevor Mallard 

noted in his remarks on the amending bill at second reading: 

But it is also my understanding – and it is a major worry to me – that there is now a 

standard procedure for pilots flying around New Zealand, or to and from New Zealand, 

to turn off these cockpit voice recorders. They pull the plug on them, or the fuse – or 

whatever it is. Because of the lack of assurance in the law, we have a situation in New 

Zealand now, and have had for a period of time, because of the lack of assurance in 

the law, whereby when there are investigations into incidents, some of the most 

important and valuable material – that is, what happens in the cockpit of the aircraft – 

is just not being made available to the people who are investigating the incidents. That 

is very, very serious, indeed. 

[…] 

If we cannot convince the pilots that these cockpit voice recorders will not be used for 

prosecution, then – notwithstanding this law and the requirement to have these 

recorders fitted – they will continue to pull the pins on them. If that happens, we might 

as well not have the recorders at all. The serious consequence of that action is that for 

the hundreds of incidents that occur – incidents and not accidents – the knowledge of 

safety that could be developed from the incidents and the pilots’ reactions to them will 

be lost.147 

105. In response to these concerns, New Zealand’s Parliament amended the TAICA to 

significantly curtail the use of CVR evidence in court proceedings, effectively reversing the Airline 

 
145 New Zealand Airline Pilots Association v. the Attorney General, [1997] 3 NZLR 269 at pp. 

293 and 300 [“Airline Pilots”], ABOA, Tab 2.  
146 Transport Accident Investigation Commission Amendment Act 1999 (NZ), 1999/113. The 

Minister of Transport, who introduced the Bill at second reading, points out that the purpose of 

the amendments was in direct response to the Airline Pilots decision: NZ, Hansard, Second 

Reading: Transport Accident Investigation Amendment Bill (Vol. 574) 8 December 1998 

(Maurice Williamson), Accessed online on December 14, 2021: 

www.parliament.nz/en/pb/hansard-debates/historical-hansard/#V508, ABOA, Tab 3, p. 2.  

147 NZ, Hansard, Second Reading: Transport Accident Investigation Amendment Bill (Vol. 574) 

8 Dec 1998 (emphasis added), ABOA, Tab 3, p 5.  

https://www.legislation.govt.nz/act/public/1999/0113/latest/whole.html#DLM43033
http://www.parliament.nz/en/pb/hansard-debates/historical-hansard/#V508
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Pilots decision. The newly adopted section 14F(3) incorporated a balancing test similar to the one 

set out under s. 28(6) of the CTAISB Act, and similar to the balancing test mandated in Annex 13, 

Article 5.12 of the Chicago Convention.148 As evidenced by the debates at the time, New Zealand’s 

Parliament intended the balancing test under section 14F(3) to set a high threshold for disclosure, 

striking a balance in favour of airline safety: 

The Bill sets out the criteria that the High Court must consider in determining whether 

to order the disclosure of such records. The test in the Bill is intentionally high in order 

to give some level of comfort to the pilots and to ensure that the safety role of the 

transport investigation authorities is not compromised.149  

106. New Zealand’s experience illustrates that the link between CVR confidentiality and the 

integrity of safety investigations is neither hypothetical nor tenuous.  

107. The Chambers Judge nonetheless heard evidence that the United States takes a different 

approach to CVR confidentiality, and that countries around the world “vary in the degree to which 

they require the CVR information to be disclosed or withheld.”150 That may well be so. However, 

the existence of differences in practice between jurisdictions does not change the fact that 

Parliament has identified a link between the maintenance of pilot privacy through the creation of 

privilege over the CVR, on the one hand, and the ability of TSB investigators to successfully 

determine the causes and contributing factors of accidents after they occur. This is not a baseless 

connection; indeed, the importance given to pilot privacy, as a matter of safety, echoes the 

approach mandated of contracting states by the Chicago Convention.  

108. In enacting and maintaining the privilege over on-board recordings in s. 28 and the balancing 

exercise in s. 28(6) of the CTAISB Act, Parliament has affirmed the connection between pilot 

privacy and safety, and made a policy decision to protect CVRs from routine disclosure. Any 

 
148 Transport Accident Investigation Commission Act 1990 (NZ), 1990/99. Section 14F(3) 

provides that “the court may order the disclosure of a record under this section if the court 

determines, on the balance of probabilities, that the interests of justice in the disclosure of the 

record outweigh the adverse domestic and international impact the disclosure may have on the 

investigation to which the record relates or any future investigation into an accident or incident.” 

149 NZ, Hansard, Second Reading: Transport Accident Investigation Amendment Bill (Vol. 574) 

8 Dec 1998 (Gavan Herlihy), (emphasis added), ABOA, Tab 3, p 7. 
150 Chambers Decision at paras 37-40, AR, Tab 2. 

https://www.legislation.govt.nz/act/public/1990/0099/latest/whole.html#DLM221868
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interpretation of the balancing test that alters this policy choice and makes the privilege illusory, 

as does the Air France test adopted by the courts below, improperly intrudes upon this valid 

legislative choice and constitutes an error of law. 

PART IV – COSTS SUBMISSIONS 

109. The TSB has brought this appeal to defend the important privileges created under the 

CTAISB Act. Given that the public interest is engaged, and that the TSB has no interest in the 

underlying class proceeding, the TSB seeks no costs and asks that no costs be awarded against it. 

PART V – ORDER SOUGHT 

110. The TSB asks that the appeal be allowed. Given that the Chambers Judge reached 

conclusions regarding the content of the CVR without the benefit of the TSB’s submissions,151 the 

matter should be remitted to a different judge.152 

PART VI - SUBMISSIONS ON IMPACT OF ANY SEALING ORDER 

111. The Supreme Court of Nova Scotia is in possession of the CVR, which, pursuant to Rule 

85.06 of the Nova Scotia Civil Procedure Rules, is deemed not to be part of the public court record 

and is being kept confidential until a determination of the status of its privilege is made pursuant 

to s. 28(6) of the CTAISB Act. The CVR is, however, not part of the record before this Court, such 

that there is no impact on the matters to be decided on this appeal. 

All of which is respectfully submitted this 10th day of January, 2022. 

 

_______________________________ 

Richard W. Norman 

David P. Taylor 

M. Alyssa Holland 

 

Counsel for the Appellant, 

Transportation Safety Board of Canada 

  

 
151 Chambers Decision at paras 48-49, AR, Tab 2. 
152 Freyberg v. Fletcher Challenge Oil & Gas Inc., 2006 ABCA 336 at para 5. 

https://canlii.ca/t/1pzrs#par5
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PART VIII – STATUTORY PROVISIONS 

Canadian Transportation Accident Investigation and Safety Board Act, SC 1989, c. 3 

 

Object of the Board Mission du Bureau 

7 (1) The object of the Board is to advance 

transportation safety by  

(a) conducting independent 

investigations, including, when 

necessary, public inquiries, into selected 

transportation occurrences in order to 

make findings as to their causes and 

contributing factors;  

(b) identifying safety deficiencies as 

evidenced by transportation occurrences;  

(c) making recommendations designed to 

eliminate or reduce any such safety 

deficiencies; and  

(d) reporting publicly on its 

investigations and on the findings in 

relation thereto 

7 (1) Le Bureau a pour mission de 

promouvoir la sécurité des transports : 

a) en procédant à des enquêtes 

indépendantes, y compris des 

enquêtes publiques au besoin, sur les 

accidents de transport choisis, afin 

d’en dégager les causes et les 

facteurs;  

b) en constatant les manquements à 

la sécurité mis en évidence par de 

tels accidents;  

c) en faisant des recommandations 

sur les moyens d’éliminer ou de 

réduire ces manquements;  

d) en publiant des rapports rendant 

compte de ses enquêtes et présentant 

les conclusions qu’il en tire. 

Power of a court or coroner Pouvoir du tribunal ou du coroner 

28 (6) Notwithstanding anything in this section, 

where, in any proceedings before a court or 

coroner, a request for the production and 

discovery of an on-board recording is made, the 

court or coroner shall  

(a) cause notice of the request to be 

given to the Board, if the Board is not a 

party to the proceedings;  

(b) in camera, examine the on-board 

recording and give the Board a 

reasonable opportunity to make 

representations with respect thereto; and 

( 

(c) if the court or coroner concludes in 

(6) Par dérogation aux autres dispositions 

du présent article, le tribunal ou le coroner 

qui, dans le cours de procédures devant lui, 

est saisi d’une demande de production et 

d’examen d’un enregistrement de bord 

examine celui-ci à huis clos et donne au 

Bureau la possibilité de présenter des 

observations à ce sujet après lui avoir 

transmis un avis de la demande, dans le 

cas où celui-ci n’est pas partie aux 

procédures. S’il conclut, dans les 

circonstances de l’espèce, que l’intérêt 

public d’une bonne administration de la 

justice a prépondérance sur la protection 

conférée à l’enregistrement par le présent 

article, le tribunal ou le coroner en ordonne 
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the circumstances of the case that the 

public interest in the proper 

administration of justice outweighs in 

importance the privilege attached to the 

on-board recording by virtue of this 

section, order the production and 

discovery of the on-board recording, 

subject to such restrictions or conditions 

as the court or coroner deems 

appropriate, and may require any person 

to give evidence that relates to the on-

board recording. 

la production et l’examen, sous réserve des 

restrictions ou conditions qu’il juge 

indiquées; il peut en outre enjoindre à 

toute personne de témoigner au sujet de cet 

enregistrement. 

Power of a court or coroner  Pouvoir du tribunal ou du coroner 

30 (5) Notwithstanding anything in this section, 

where, in any proceedings before a court or 

coroner, a request for the production and 

discovery of a statement is contested on the 

ground that it is privileged, the court or coroner 

shall 

(a) in camera, examine the statement; 

and  

(b) if the court or coroner concludes in 

the circumstances of the case that the 

public interest in the proper 

administration of justice outweighs in 

importance the privilege attached to the 

statement by virtue of this section, order 

the production and discovery of the 

statement, subject to such restrictions or 

conditions as the court or coroner deems 

appropriate, and may require any person 

to give evidence that relates to the 

statement. 

30 (5) Par dérogation aux autres 

dispositions du présent article, le tribunal 

ou le coroner qui, dans le cours de 

procédures devant lui, est saisi d’une 

demande de production et d’examen d’une 

déclaration examine celle-ci à huis clos 

lorsque la demande est contestée au motif 

que la déclaration est protégée. S’il 

conclut, dans les circonstances de l’espèce, 

que l’intérêt public d’une bonne 

administration de la justice a 

prépondérance sur la protection conférée à 

la déclaration par le présent article, le 

tribunal ou le coroner en ordonne la 

production et l’examen, sous réserve des 

conditions ou restrictions qu’il juge 

indiquées; il peut en outre enjoindre à 

toute personne de témoigner au sujet de 

cette déclaration. 
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