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PART I - OVERVIEW AND STATEMENT OF FACTS 
A. Overview 
1. This appeal is about whether victims of a serious plane crash should be deprived of key 

evidence captured in real time by the aircraft’s cockpit voice recorder (“CVR”). If granted, the 

appeal would significantly undermine the ability of the Plaintiffs and the trier of fact to determine 

responsibility for the crash and, accordingly, to ensure that justice is done. 

2. The statutory privilege over CVRs serves an important purpose: it protects pilots from daily 

invasions of privacy by their employers, and from the possibility of having their own words used 

against them in the rare event of a criminal prosecution or disciplinary proceeding. But where that 

purpose has the potential to interfere with the fact-finding role of civil courts, the statute requires 

courts to apply a balancing test to weigh the competing interests on a case-by-case basis. Here, the 

Chambers Judge engaged in a thorough review of the evidence, weighed the competing interests, 

and ordered the CVR to be produced. 

3. This appeal is simply an attempt by the Transportation Safety Board of Canada (“TSB”) to 

have this Court engage in a reweighing of those interests. The TSB attempts to avoid this fact by 

arguing that the lower court erred in law by applying “too low a threshold” and not adopting a 

“miscarriage of justice” test that has no basis in the Canadian Transportation Accident 

Investigation and Safety Board Act (“CTAISB Act”) or Canada’s international agreements 

regarding the use of CVRs. 

4. The TSB also asks this Court to mandate the reception of ex parte submissions without any 

evidence of exceptional circumstances. Its argument is not based on clear and unambiguous 

language that Parliament uses when it intends to deprive litigants of their fundamental right to be 

heard. It relies on a strained interpretation of the term “in camera” in the English version of the 

CTAISB Act and ignores the plain meaning of the French version. It attempts to brush over the 

specific provisions of the CTAISB Act with broad appeals to its general purpose and objects. 

5. The TSB is unable to credibly explain why it could not make adequate submissions about 

the CVR in open court, or how ex parte submissions would have made a difference to the outcome 

of the chambers application. 
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B. Facts 
Background 

6. On March 29, 2015, Air Canada flight 624 crashed 740 feet short of the runway at Halifax 

International Airport while attempting to land in a snowstorm. The aircraft carried 133 passengers 

and 5 crew members. 

7. The TSB investigated the accident pursuant to the authority granted to it under the CTAISB 

Act, and released its final report (the “TSB Report”) on May 18, 2017.1 In the course of the TSB’s 

investigation: 

(a) it recovered the CVR from the aircraft, downloaded its contents, then erased the 

CVR and returned it to Air Canada;2 

(b) TSB investigators reviewed the CVR, considered all information contained on it, 

and used that data in conjunction with the Flight Data Recorder (“FDR”)3 to 

“recreate the cockpit environment”;4 

(c) it relied on information from the CVR when writing the TSB Report, including 

direct quotations;5 

(d) it relied on the CVR, witness statements, and air traffic control recordings when 

examining communications within the cockpit, including communications between 

the pilots, the pilots and cabin crew, and the pilots and air traffic control;6 

 
1 Affidavit of Jean L. Laporte made June 17, 2019 (“Laporte Affidavit”), (Appellant’s Record 
“AR”, Vol. 4 Part II, Tab Z, Exhibit A, p. 1882) 
2 Laporte, para. 51-52 (AR, Vol. 4, Part II, p. 1860-1861). 
3 A Flight Data Recorder is a device that records certain data about the state of the aircraft, such 

as altitude, indicated airspeed, and control inputs. It does not record audio. See Canadian 

Aviation Regulations (SOR 96-433)(“CAR”) Standard 625, Schedule 2 and 3. 
4 Laporte Affidavit, para. 57 (AR, Vol. 4, Part II, p. 1862); para. 62 (AR, Vol. 4, Part II, p. 1864) 
5 Laporte Affidavit, para. 63 (AR, Vol. 4, Part II, p. 1864) 
6 Laporte Affidavit, para. 64 (AR, Vol. 4, Part II, p. 1864) 

https://tc.canada.ca/en/corporate-services/acts-regulations/list-regulations/canadian-aviation-regulations-sor-96-433/standards/standard-625-aircraft-equipment-maintenance-standard/standard-625-schedule-2-aeroplane-flight-data-recorder-fdr-specifications-canadian-aviation
https://tc.canada.ca/en/corporate-services/acts-regulations/list-regulations/canadian-aviation-regulations-sor-96-433/standards/standard-625-aircraft-equipment-maintenance-standard/standard-625-schedule-3-aeroplane-digital-flight-data-recorder-dfdr-specifications-canadian
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(e) it interviewed the flight crew and obtained privileged witness statements from them 

on March 29, 2015;7 

(f) the TSB did not use the CVR when conducting witness interviews;8 and, 

(g) the TSB did not use the CVR at “any investigation meetings involving outside 

parties”9 and has not shared CVR data “with any of the parties to this litigation 

outside of the investigation process”.10 

8. Injured passengers are not entitled to participate in the TSB investigation,11 and the TSB 

Report is not admissible to prove fault. The Plaintiffs do not know what CVR data was shared with 

other parties to the litigation during the TSB investigation process. 

9. The Plaintiffs filed a proposed class action on April 28, 2015. On December 13, 2016, the 

Supreme Court of Nova Scotia certified the class action against Air Canada, Airbus, NAV Canada, 

Halifax International Airport Authority (“HIAA”), the Attorney General of Canada (representing 

Transport Canada), and John Doe #1 and John Doe #2 (the pilots).12 The Plaintiffs allege the 

accident was caused by a combination of factors including: inadequate training of the pilots by Air 

Canada and Airbus; provision of inadequate runway lighting and instrument landing systems by 

 
7 Laporte Affidavit, para. 97 (AR, Vol. 4, Part II, p. 1877); Both pilots have claimed privilege 

over “all communications with Transportation Safety Board of Canada” in their affidavits 

disclosing documents and electronic information. 
8 Laporte Affidavit, para. 52 (AR, Vol. 4, Part II, p. 1860-1861) 
9 Laporte Affidavit, para. 52 (AR, Vol. 4, Part II, p. 1862) [emphasis added]. 
10 Laporte Affidavit, para. 58 (AR, Vol. 4, Part II, p. 1862) [emphasis added]. 
11 Canadian Transportation Accident Investigation and Safety Board Act (“CTAISB Act”), S.C. 

1989, c. 3 (“CTAISB Act”), s. 22(2) authorizes the Board to invite an observer who “has a direct 

interest in the subject-matter of the investigation and will contribute to achieving the Board’s 

object.” The Board interprets this section to permit operators and manufacturers to observe 

investigations, but not injured passengers: Investigation Process, Transportation Safety Board of 

Canada: https://www.tsb.gc.ca/eng/enquetes-investigations/index.html. 
12 Carroll-Byrne v. Air Canada, 2016 NSSC 354. The Court did not certify certain claims against 

Transport Canada regarding its role as regulator, but did certify claims regarding its role as 

owner/occupier of the airport property. 

https://laws-lois.justice.gc.ca/eng/acts/c-23.4/page-3.html#h-75708
https://www.tsb.gc.ca/eng/enquetes-investigations/index.html
https://www.canlii.org/en/ns/nssc/doc/2016/2016nssc354/2016nssc354.html?resultIndex=1
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NAV Canada, HIAA, and Transport Canada; and inaccurate weather observations and 

communications by NAV Canada to the flight crew. 

10. Examinations for discovery took place in late 2017, including examinations of both pilots 

and a corporate representative of Air Canada. In June 2018, Airbus wrote to the TSB to request 

production of the CVR.13 A motion followed because, pursuant to s. 28(2) and (6) of the CTAISB 

Act, the TSB cannot produce the CVR without a court order. Those provisions read as follows: 

28(2) Every on-board recording is privileged and, except as provided by this 
section, no person, including any person to whom access is provided under this 
section, shall 

(a) knowingly communicate an on-board recording or permit it to be 
communicated to any person; or 
 (b) be required to produce an on-board recording or give evidence related 
to it in any legal, disciplinary or other proceedings. 

28(6) Notwithstanding anything in this section, where, in any proceedings before a 
court or coroner, a request for production and discovery of an on-board recording 
is made, the court or coroner shall 

(a) cause notice of the request to be given to the Board, if the Board is not 
a party to the proceedings; 
(b) in camera, examine the on-board recording and give the Board a 
reasonable opportunity to make representations with respect thereto; and 
(c) if the court or coroner concludes in the circumstances of the case that 
the public interest in the proper administration of justice outweighs in 
importance the privilege attached to the on-board recording by virtue of this 
section, order the production and discovery of the on-board recording, 
subject to such restrictions or conditions as the court or coroner deems 
appropriate, and may require any person to give evidence that relates to the 
on-board recording. 

The CVR Motion 
11. In advance of the hearing, counsel for the TSB advised the court that the TSB “seeks 

permission” to make “Ex parte representations concerning the contents of the CVR in this case.”14 

The TSB advised: 

The representations which it intends to make on an ex parte basis involve the 
contents of the CVR/transcript and the alternative sources of availability of the 

 
13 Affidavit of John P. Brown made April 17, 2019 (“Brown Affidavit”), (AR, Vol. 3 Part II, Tab 
T, Exhibit C, p. 1413) 
14 Letter dated May 29, 2019 from Richard Norman, Cox and Palmer to The Honourable Justice 
Denise Boudreau, Supreme Court of Nova Scotia  (AR, Vol. 3 Part II, Tab U, p. 1512) 
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information contained on it. They would also be intended to assist the Court in 
interpreting technical aspects of the recording/transcript. TSB does not oppose 
providing a brief summary of its submissions to the other parties if the Court 
concludes that it is appropriate to hear ex parte submissions from the TSB.15 

12. The moving parties – the Plaintiffs, Airbus, NAV Canada, and HIAA – provided written 

argument opposing the TSB’s request to make ex parte submissions,16 to which the TSB replied  

in writing.17 The Chambers Judge heard oral argument on the issue of ex parte submissions at the 

hearing of the CVR motion on July 3, 2019. 

13. At the hearing, the TSB explained that one form of submission it might make ex parte was 

“to potentially code the transcript page by page to explain what other sources of information may 

be available to provide whatever is on that page of the CVR transcript.”18 The TSB did not provide 

a formal summary of the submissions it desired to make, but it did make relevant comments during 

the portion of the hearing dealing with production of the CVR: 

(a) it urged the court to consider “whether there are other sources of information that 

could reliably be used instead of the CVR to prove pretty much the same thing 

which the moving parties want to prove.”19 

(b) it identified the FDR,20 air traffic control recordings,21 and “contemporaneous 

witness statements of the pilots”22 as alternative sources of information the parties 

could rely on. It did not identify other possible sources of information. 

14. The TSB’s COO, Mr. Laporte, identified the privileged witness statements of the pilots as 

alternative sources of information in his affidavit. He suggested that the statements could be used 

 
15 Letter dated May 29, 2019 from Richard Norman, Cox and Palmer to The Honourable Justice 
Denise Boudreau, Supreme Court of Nova Scotia (AR, Vol. 3 Part II, Tab U, p. 1519) 
16 SCNS Joint Submissions of the Plaintiffs, Airbus, Nav Canada and HIAA, June 12, 2019 (AR, 
Vol. 3 Part II Tab V) 
17 SCNS Intervenor (TSB) Submissions, June 17, 2019 (AR, Vol. 3 Part II Tab Y) 
18 Transcript of SCNS hearing of July 3, 2019 (“SCNS Transcript – July 3 2019”) (AR Vol. 2 
Part II, Tab M, p. 585), line 9-15. 
19 SCNS Transcript – July 3, 2019 (AR Vol. 2 Part 2, Tab M, p. 490), line 10-15 
20 SCNS Transcript – July 3, 2019 (AR Vol. 2 Part 2, Tab M, p. 495), line 2-9 
21 SCNS Transcript – July 3, 2019 (AR Vol. 2 Part 2, Tab M, p. 496), line 15-21 
22 SCNS Transcript – July 3, 2019 (AR Vol. 2 Part 2, Tab M, p. 497), line 17-22 
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to refresh the pilots’ memories if the privilege was lifted via court order or voluntarily by the 

pilots.23 

15. The Chambers Judge also heard extensive submissions on production of the CVR from the 

TSB, the intervenor Air Canada Pilots’ Association, and all parties that wished to participate. At 

the conclusion of the hearing, the Chambers Judge reserved judgment and advised that he would 

listen to the CVR before determining if he would receive ex parte submissions from the TSB, or 

further submissions from all parties before deciding the underlying motion.24 

The Chambers Decision 
16. On September 4, 2019, the Chambers Judge gave oral reasons regarding the TSB’s request 

to make ex parte submissions25 and ordered production of the CVR with written reasons to 

follow.26 

Reasons relevant to the request to make ex parte submissions 
17. The Chambers Judge was not prepared to receive ex parte submissions on the facts of the 

case before him: 

So, having reviewed the contents of the cockpit voice recorder and the transcripts, 
I have concluded that it’s not necessary for me to resolve the question of whether 
the statute permits the TSB to make representations on an ex parte basis. Even if 
that is permitted, which is something I’m not convinced of, to be quite frank, I 
would not be prepared to receive such representations in this case.27 

18. He explained why it was unnecessary for him to hear either type of submission the TSB 

had advised it intended to make ex parte. First, with respect to the submissions the TSB said would 

assist with interpretation of technical aspects, the Chambers Judge decided: 

I can say that I had no difficulty in understanding the privileged materials and how 
they relate to the pleadings.28 

 
23 Laporte Affidavit, para. 97-100 (AR Vol. 4 Part II, p. 1877-1878) 
24 SCNS Transcript – July 3, 2019 (AR Vol. 2 Part II, Tab M, p. 586 – 588), line 20 to p. 587 line 
11 and p. 587 line 25 to p. 588 line 22 
25 Transcript of SCNS hearing of September 4, 2019 (“SCNS Transcript - Sept 4 2019”) (AR 
Vol. 1 Part II, Tab C, p. 35), line 21-23 
26 SCNS Transcript - Sept 4 2019 (AR Vol. 1 Part  II, Tab C, p. 37), line 13-18. 
27 SCNS Transcript – Sept 4 2019 (AR Vol. 1 Part  II, Tab C, p. 35), line 24-25 and p. 36, line 1-
8 
28 SCNS Transcript – Sept 4 2019 (AR Vol 1 Part II, Tab C, p. 36), line 14-16. 
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19. Second, with respect to alternative sources of information, the Chambers Judge made the 

following findings of fact in his written reasons: 

(a) The TSB Report refers to pilot communications that are relevant and material to the 

TSB’s determination of causation. These communications include “those captured 

only by the CVR”.29 

(b) The flying crew were asked questions during discovery examinations “which are 

material to the issues in the litigation, but which could not be answered, apparently 

due to the impaired memory of the officers. The Captain, in particular, could not 

recall many important details that the TSB found important to report on.”30 

(c) While there are sources other than the CVR that could fill the gaps for “some 

questions” the flight crew could not answer, the “discovery evidence of these two 

officers has been demonstrated to be necessary to answering important questions, 

and since they have not been able to do so satisfactorily, the CVR represents the 

only way to get that information.”31 

(d) “The production of the CVR has important evidentiary value and is necessary.”32 

Reasons relevant to the decision to produce the CVR 
20. The Chambers Judge’s written reasons explain how he performed the statutory balancing 

test, guided by Chief Justice Strathy’s decision in Air France.33 Before applying the test, he 

listened to the CVR and determined that its contents were reliable.34 He then considered if its 

contents were relevant by reviewing the allegations made against Air Canada, the HIAA, NAV 

Canada, Airbus, and Transport Canada. He concluded that: 

The pleadings make the flying officers’ perceptions, observations, considerations 
and decision-making in electing to land where they did, when they did, and the 

 
29 Written Reasons for Decision of the Honourable Justice Patrick J. Duncan, Supreme Court of 
Nova Scotia, Nov 19, 2019 (“Chambers Decision”), para. 29 (AR, Vol 1 Part II, Tab D p. 54)  
30 Chambers Decision, para 46 (AR, Vol. 1 Part II, Tab D, p. 57) 
31 Chambers Decision, para. 48 (AR, Vol. 1 Part II, Tab D, p. 57) 
32 Chambers Decision, para. 49 (AR, Vol. 1 Part II, Tab D, p. 57) 
33 Société Air France v. Greater Toronto Airports Authority, 2009 CanLII 69321 (ONSC), 
affirmed 2010 ONCA 598 (CanLII) [Air France]. 
34 Chambers Decision, para. 16 (AR, Vol. 1 Part II, Tab D, p. 51) 

https://www.canlii.org/en/on/onsc/doc/2009/2009canlii69321/2009canlii69321.html?autocompleteStr=2009%20CanLII%2069321%20&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2010/2010onca598/2010onca598.html?resultIndex=1
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manner in which they elected to execute the landing, central to the action of the 
plaintiffs.35 

21. He confirmed that his review of the pleadings, the TSB report, and the CVR made it clear 

that the recording contains “relevant and material information to the issues in this litigation.”36 

22. The first step the Chambers Judge took in applying the balancing test was to review all of 

the affidavit evidence that spoke to the importance of the privilege.37 This included the affidavits 

from Jean Laporte (the TSB’s COO) and Daniel Cadieux (National Chair for the Air Canada Pilots 

Association). It also included the affidavits of Jim Hall (former Chairman of the National 

Transportation Safety Board in the United States, retained by the Plaintiffs) and Thomas Haueter 

(an American independent aviation accident investigator, retained by Airbus). 

23. The Chambers Judge then reviewed discovery evidence given by the Captain and First 

Officer.38 He made findings of fact that there were significant gaps in their memories and that 

other available sources could not fill those gaps: “…the CVR represents the only way to get that 

information.”39 

24. In the next step, the Chambers Judge considered factors that impacted the public interest 

in the administration of justice.40 He considered the litigation before the court to be “important”.41 

He noted that the TSB report identifies a number of failures leading to the accident that “appear to 

rest, to varying degrees and with varying consequences, on each of the defendants.”42 He agreed 

with Chief Justice Strathy’s holding in Air France that the public interest in the administration of 

justice refers to fairness in the trial process, “a trial in which the party can fairly make out its case 

and can fairly meet the case of the other party.”43 He agreed that this public interest goes beyond 

the interests of the parties and relates to the “integrity of the judicial fact-finding process and the 

reliability of the evidence before the court”.44 He emphasized that in this case, there are issues of 

 
35 Chambers Decision, para. 23 (AR, Vol. 1 Part II, Tab D, p. 53) 
36 Chambers Decision, para. 31 (AR, Vol. 1 Part II, Tab D, p. 54) 
37 Chambers Decision, para. 32-44 (AR, Vol. 1 Part II, Tab D, p. 54-56) 
38 Chambers Decision, para. 45-49 (AR, Vol. 1 Part II, Tab D, p. 57) 
39 Chambers Decision, para. 48 (AR, Vol. 1 Part II, Tab D, p. 57) 
40 Chambers Decision, para. 50-53 (AR, Vol. 1 Part II, Tab D, p. 57-58) 
41 Chambers Decision, para. 50 (AR, Vol. 1 Part II, Tab D, p. 57) 
42 Chambers Decision, para. 50 (AR, Vol. 1 Part II, Tab D, p. 57) 
43 Chambers Decision, para. 51-52 (AR, Vol. 1 Part II, Tab D, p. 57-58) 
44 Chambers Decision, para. 51-52 (AR, Vol. 1 Part II, Tab D, p. 57-58) 
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trial fairness and the objectives of class proceedings to consider. Finally, he considered the 

potential impact on settlement to be important: “greater transparency generally encourages faster 

resolution of disputes at less cost to the parties, which is in the public interest as well as that of 

parties to litigation.”45 

25. The Chambers Judge then made findings about the importance of the privilege that he 

expressed by adopting comments made by Chief Justice Strathy in Air France.46 This was because 

“the facts and submissions in this motion are very similar to those that the Chief Justice was 

considering.” These findings include: 

(a) the privilege is intended to protect the pilots’ privacy; 

(b) privacy is protected because purely personal communications that are irrelevant to 

the case, if there are any recorded, would not be produced; 

(c) judicial examination would also screen out irrelevant exclamations in the agony of 

impending impact; 

(d) a more general interest in privacy is largely illusory in this case because the TSB 

report has already disclosed the substance of these conversations to the public; 

(e) production of the conversations to the parties to the litigation, subject to a 

confidentiality order, would not be a greater invasion of privacy than publication 

of the TSB report; 

(f) a second reason for the privilege is to encourage open and timely communications 

between flight crew; and, 

(g) there would be no “chilling effect” on flight crews if the CVR was produced to the 

parties in the litigation. 

26. Based on the facts before him, the Chambers Judge found that the public interest in the 

administration of justice outweighed the importance of the privilege in this case. He summarized 

the factors he took into account in the weighing exercise:47 

 
45 Chambers Decision, para. 53 (AR, Vol. 1 Part II, Tab D, p. 58) 
46 Chambers Decision, para. 54-55 (AR, Vol. 1 Part II, Tab D, p. 58-60) 
47 Chambers Decision, para. 63-68 (AR, Vol. 1 Part II, Tab D, p. 61) 
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(a) The contents of the CVR are relevant and reliable. 

(b) The contents did not include private or scandalous material. 

(c) The litigation is important in both personal and in monetary terms. 

(d) There is an important public interest that the process for determining the claims is 

fair to all parties and provides the best opportunity to the court to fulfill its function. 

(e) There is an important behaviour modification objective of a class action. The public 

interest in this objective is better served with transparency in the litigation process. 

(f) The flight crew’s discovery evidence showed gaps in their ability to provide 

important material facts about their conduct at material times. 

(g) Release of the CVR, subject to the confidentiality order, would not interfere with 

aviation safety, damage relations between pilots and their employers, or impede 

investigation of accidents. 

27. The Chambers Judge’s order includes provisions to ensure that the CVR is only accessed 

by those who need it for the purposes of the litigation.48 This includes counsel, the court, and 

experts assisting with the prosecution or defence of the action. The CVR may also be shared with 

parties, their full-time employees, and their insurers on the condition that counsel believe it is 

reasonably necessary for the purposes of the action. Individuals must first review the order and 

agree they will be bound by it. Any documents that contain information from the CVR must be 

filed under seal. 

The Court of Appeal 
28. The Court of Appeal rejected the TSB’s argument that the Chambers Judge should have 

permitted it to make ex parte submissions. It held that there is a clear distinction between “in 

camera” and “ex parte”,49 and that the plain language of the CTAISB Act could not support the 

 
48 SCNS Order of The Honourable Justice Duncan dated December 18, 2019 (AR, Vol 1 Part II, 
Tab B) 
49 Reasons for Judgment of the Nova Scotia Court of Appeal, April 16, 2021 (“Court of Appeal 
Judgment”), para. 25 (AR, Vol. 1 Part I, Tab 4, p. 51) 
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TSB’s interpretation.50 It held that a contextual analysis of the CTAISB Act did not change the 

plain meaning, and that the TSB had not demonstrated its proposed submissions were necessary.51 

29. Regarding the order for production of the CVR, the Court of Appeal held that it was proper 

for the Chambers Judge to rely on the Air France test because it was supported by the language of 

the CTAISB Act.52 The Court noted that “the only material distinction” between the test in Hyde 

Park53 and Air France was the addition of “the possibility of a miscarriage of justice” as a required 

threshold for producing a CVR, which it rejected as “ill-suited to the prospective balancing 

required by s. 28(6)(c)”.54 

30. The Court of Appeal concluded that the Chambers Judge had properly weighed the public 

interest in the administration of justice against privacy and safety, that he applied no wrong 

principle and did not misapprehend the evidence. As his decision was entitled to deference, the 

Court dismissed the Appeal.55 

PART II - STATEMENT OF ISSUES 
31. The following questions are at issues in this appeal: 

(a) Does s. 28(6)(b) of the CTAISB Act entitle the TSB to make ex parte submissions 

to a court prior to any decision to release a CVR? 

(b) What is the correct test to be applied by a court deciding whether to order 

production of the contents of a CVR pursuant to s. 28(6)(c) of the CTAISB Act? 

PART III - ARGUMENT 
A. Standard of Review 
32. The Plaintiffs agree with the TSB that the first question as framed – whether the CTAISB 

Act entitles the TSB to make ex parte submissions – is a question of law reviewable on a standard 

of correctness. It is the plaintiffs’ position that the CTAISB Act does not entitle the TSB to make 

ex parte submissions, but a judge has an inherent discretion to receive ex parte submissions in 

 
50 Court of Appeal Judgment, para. 24 (AR, Vol. 1 Part I, Tab 4, p. 51) 
51 Court of Appeal Judgment, para. 45-47 (AR, Vol. 1 Part I, Tab 4, p.55) 
52 Court of Appeal Judgment, para. 61-62 (AR, Vol. 1 Part I, Tab 4, p. 59-60) 
53 Wappen-Reederei GmbH & Co. KG v. Hyde Park (The), 2006 FC 150 (CanLII), [2006] 4 FCR 
272, [Hyde Park]. 
54 Court of Appeal Judgment, para. 56-58 (AR, Vol. 1 Part I, Tab 4, p. 58-59) 
55 Court of Appeal Judgment, para. 86 (AR, Vol. 1 Part I, Tab 4, p. 69 ) 

https://www.canlii.org/en/ca/fct/doc/2006/2006fc150/2006fc150.html?autocompleteStr=%5B2006%5D%204%20FCR%20272%2C%202006%20&autocompletePos=1
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appropriate cases. This discretion should not be interfered with unless the judge made an error in 

principle or the decision was plainly wrong.56 

33. The second question as framed by the TSB – what is the correct test to be applied when 

deciding whether to order production of a CVR –  is also a question of law subject to a standard 

of correctness. But all parties agree that the correct test is a balancing test. The TSB is not actually 

asking this Court to decide which test should be applied. It is instead asking this Court to reweigh 

factors properly considered by the Chambers Judge. Throughout its factum, the appellant argues 

that the Chambers’ Judge gave insufficient weight to some factors and too much weight to other 

factors.57 This is a question of mixed fact and law which is subject to review on a standard of 

palpable and overriding error.58 

34. The TSB also implicitly and explicitly challenges numerous findings of fact made by the 

Chambers Judge. These findings of fact include that the CVR is the only source of important 

evidence in the case,59 and that aviation safety will not be negatively impacted if the CVR is 

produced.60 The Chambers Judge’s findings of fact cannot be overturned on this appeal absent 

demonstration of a palpable and overriding error,61 and the TSB cannot succeed on this appeal 

without overturning these facts. 

B. Section 28(6)(b) of the CTAISB Act does not mandate ex parte submissions 
35. The question of law that the TSB has raised is whether s. 28(6)(b) of the CTAISB Act 

entitles it to make ex parte submissions when a party to litigation applies for production of a CVR. 

Put another way, the question is whether s. 28(6)(b) mandates reception of ex parte submissions 

by the court. It is plain that it does not. Section 28(6)(b) reads: 

28(6) Notwithstanding anything in this section, where, in any proceedings before a 
court or coroner, a request for the production and discovery of an on-board 
recording is made, the court or coroner shall 

 
56 Cowper-Smith v. Morgan, 2017 SCC 61, para. 46  
57 Factum of the Appellant, The Transportation Safety Board of Canada, January 10, 2022 (“TSB 
Factum”), para. 6, 55, 58, 60-62, 67. 
58 Housen v. Nikolaisen, 2002 SCC 33 [Housen], para. 36-37; Canada (Director of Investigation 
and Research) v. Southam Inc., [1997] 1 SCR 748 [Canada v. Southam], para. 43-44 
59 See facts summarized at paragraph 19 above. 
60 Chambers Decision, para. 54-55 (citing para. 134-136 of Air France) (AR, Vol. 1 Part II, Tab 
D, p.58-60) and para. 68 (AR, Vol. 1 Part II, Tab D, p.61) 
61 Housen, para. 25. 

https://canlii.ca/t/hp9mm#par46
https://canlii.ca/t/51tl#par36
https://canlii.ca/t/1fr34#par43
https://canlii.ca/t/51tl#par25


13 

(b) in camera, examine the on-board recording and give the Board a 
reasonable opportunity to make representations with respect thereto; 

36. For the TSB’s argument to be successful, this Court must conclude: 

(a) Parliament used the term in camera when it meant ex parte; 

(b) Parliament intended the term in camera (read as ex parte) to apply both to “examine 

the on-board recording” and to “give the Board a reasonable opportunity to make 

representations thereto”; 

(c) Parliament used the expression “reasonable opportunity”, but did not intend for the 

court to exercise discretion in how it received representations from the TSB; 

(d) Parliament intended to give more protection to submissions from the TSB than to 

submissions from the military Airworthiness Investigative Authority in parallel 

provisions of the Aeronautics Act dealing with military-civilian accidents: 

Principles of Statutory Interpretation 
37. The principles of statutory interpretation are well-established. The words of an Act are to 

be read in their entire context and in their grammatical and ordinary sense harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament. When the words of a 

provision are precise and unequivocal, the ordinary meaning of the words plays a dominant role 

in the interpretive process. When the words can support more than one reasonable meaning, the 

ordinary meaning of the words plays a lesser role.62 

38. The French and English versions of an act of Parliament are equally authoritative. A court 

should take a two-step approach when determining the shared meaning of English and French 

versions of a statute. First, the court should determine if a shared meaning can be found. If one 

version is ambiguous while the other is plain and unequivocal, the shared meaning will be the 

version that is plain and unambiguous. Second, the court should determine if the shared meaning 

is consistent with Parliament’s intent.63 

 
62 Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54, [2005] 2 SCR 601, para. 10 [citations 
omitted] 
63 R. v. S.A.C., 2008 SCC 47 , [2008] 2 S.C.R. 675, para. 15-16 

https://canlii.ca/t/1ls81#par10
https://canlii.ca/t/1zvxj#par15
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39. Every word in a statute is presumed to make sense and have a function. To the extent it is 

possible to do so, courts should avoid adopting constructions that render any portion of a statute 

meaningless or redundant.64 

40. A court should not infer that Parliament intended to enact procedures that run contrary to 

principles of natural justice without express and unambiguous language.65 

41. Interpretations favouring harmony between statutes that deal with similar subjects should 

prevail over discordant interpretations.66 

Interpretation of s. 28(6)(b) 
In Camera and Ex Parte  

42. This Court has previously approved of the definition of “in camera” as “…when the judge 

either hears it in his private room, or causes the doors of the court to be closed and all person, 

except those concerned in the case, to be excluded.”67 

43. There are a variety of definitions for “ex parte” including “a proceeding by one party in 

the absence of another”, “one side only”, “by or for one party”, “done for, on behalf of, or on the 

application of one party only”68, and “a proceeding, or a procedural step, that is taken or granted 

at the instance of and for the benefit of one party only, without notice to or argument by any 

adverse party.”69 An ex parte application is not just one made without notice as the TSB argues;70 

it includes submissions made by one party in the absence of other parties. 

44. Courts are well aware of the differences between the two terms. As stated by this Court: 

Ex parte proceedings need not be held in camera. Indeed, ex parte submissions are 
often made in open court (in interlocutory matters, for example). In fact, an order 
will still be considered ex parte where the other party happens to be present at the 
hearing but does not make submissions (for instance, because of insufficient 

 
64 Placer Dome Canada v. Ontario (Minister of Finance), 2006 SCC 20, [2006] 1 SCR 715, 
para. 45 
65 Ocean Port Hotel Ltd. v. British Columbia, 2001 SCC 52, [2001] 2 SCR 781, para. 21-22. 
66 Pointe-Claire (City) v. Quebec (Labour Court), [1997] 1 SCR 1015, 1997 CanLII 390, para. 
61 
67 C.B. v. The Queen, [1981] 2 SCR 480, 1981 CanLII 213, p. 493, citing Jowitt’s Dictionary of 
English Law, 2nd edition 
68 Northcoast Forest Products Ltd. v. Wood Bros. Lumber & Building Supplies Ltd. et al., 1984 
CanLII 2308 (SKQB) para. 6 
69 Ruby v. Canada (Solicitor General), 2002 SCC 75, [2002] 4 SCR 3 [Ruby] para. 25. 
70 TSB Factum para. 45 

https://canlii.ca/t/1nb6r#par45
https://canlii.ca/t/520r#par21
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii390/1997canlii390.pdf#page=40
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii390/1997canlii390.pdf#page=40
https://www.canlii.org/en/ca/scc/doc/1981/1981canlii213/1981canlii213.pdf#page=14
https://canlii.ca/t/g7qlx#par6
https://canlii.ca/t/1k7#par25
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notice). On the other hand, other ex parte proceedings are, by necessity, not held in 
public. An application for a wiretap authorization, for instance, must be made both 
ex parte and in camera.71 

45. Likewise, Parliament understands the differences between the terms. In Hunter, the Federal 

Court of Appeal carefully reviewed federal statutes that included provisions for dealing with 

applications for disclosure of confidential and sensitive information. These statutes include a 

variety of techniques specified by Parliament, including procedures that allow for both in camera 

and ex parte hearings.72 The CTAISB Act itself uses both terms.73 

46. The TSB also understands the differences between the terms, as demonstrated by its initial 

letter to the court which consistently distinguished between in camera and ex parte.74 The 

definition of in camera relied on by the TSB in that letter was “1. In the judge’s private chambers; 

2. In the courtroom with all spectators excluded”.75 

47. Simply put, “in camera” does not mean what the TSB is asking this court to say it means. 

The ordinary and grammatical meaning of s. 28(6)(b) is: 

(a) the judge shall listen to the CVR in his or her private office; and, 

(b) the judge shall give the TSB a reasonable opportunity to make submissions. 

“In camera” does not modify “reasonable opportunity to make representations” 
48. The English version of s. 28(6)(b) is potentially ambiguous. Read grammatically, “in 

camera” could modify “examine the on-board recording” and “give the Board a reasonable 

opportunity to make representations”, or it could modify only the former. The French version of 

s. 28(6)(b) is unambiguous. The relevant portion of the section reads: 

28(6) Par dérogation aux autres dispositions du présent article, le tribunal ou le 
coroner qui, dans le cours de procédures devant lui, est saisi d’une demande de 
production et d’examen d’un enregistrement de bord examine celui-ci à huis clos 
et donne au Bureau la possibilité de présenter des observations à ce sujet après lui 

 
71 Ruby, para. 26 
72 Hunter v. Canada, 1991 CanLII 8251 (FCA) [Hunter], para. 32-33  
73 CTAISB Act, s. 19(3) permits a warrant to be issued on an ex parte application. 
74 Letter dated May 29, 2019 from Richard Norman, Cox and Palmer to The Honourable Justice 
Denise Boudreau, Supreme Court of Nova Scotia  (AR, Vol. 3 Part II, Tab U, p. 1514-1519) 
75 Letter dated May 29, 2019 from Richard Norman, Cox and Palmer to The Honourable Justice 
Denise Boudreau, Supreme Court of Nova Scotia  (AR, Vol. 3 Part II, Tab U, p. 1515) 

https://canlii.ca/t/1k7#par26
https://canlii.ca/t/gbnq5#par32
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/page-3.html
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avoir transmis un avis de la demande, dans le cas où celui-ci n’est pas partie aux 
procédures. … 

49. There are two relevant clauses to consider: “examine celui-ci à huis clos” and “donne au 

Bureau la possibilité de présenter des observations à ce sujet”. The expression “à huis clos” cannot 

be read to modify the second clause. If Parliament had intended to mandate that the TSB’s 

submissions be made à huis clos, it could have used a phrase such as “le tribunal … examine celui-

ci et donne au Bureau la possibilité de présenter des observations à ce sujet à huis clos”. 

50. Therefore, the shared meaning between the French and English versions that is harmonious 

with the scheme of the CTAISB Act is: 

(a) the judge shall listen to the CVR in his or her private office (à huis clos); and, 

(b) the judge shall give the TSB a reasonable opportunity to make submissions (donne 

au Bureau la possibilité de présenter des observations). 

“Reasonable” opportunity to make representations 
51. The TSB seeks an interpretation of s. 28(6)(b) that removes the court’s discretion to control 

its own procedures. Its argument focuses on the placement of a comma and does not consider the 

entire text of the provision. In particular, its argument ignores a crucial word: “reasonable”. 

52. As Justice Decary explained in Hunter, the word “reasonable” implies that Parliament 

intended a range of possible procedures: 

Had Parliament intended to prevent any form of access by counsel during the 
judicial review, it would have been easy to say so in very few words. But why refer 
to “reasonable” precaution, why say “including” why add “when appropriate”, why 
give two examples, i.e. ex parte representations and hearings in camera, if the 
purpose is to impose upon the court the absolute duty, in all proceedings, whatever 
the record at issue, whatever the party, whatever the counsel, to ensure that the 
information will not be communicated to anyone? If Parliament had intended to 
give the court no choice but to close the door on any form of communication 
pending the proceedings, would it not have used in s. 47 language similar to that 
used in ss. 35 and 52, or to that used in the Canadian Security Intelligence Service 
Act or in the Immigration Act?76 

53. Parliament chose to qualify the TSB’s right to make representations with the expression 

“reasonable opportunity”. The use of the word “reasonable” is a clear sign that Parliament intended 

judges to exercise their discretion in receiving representations from the TSB. This is exactly what 

 
76 Hunter, para. 38 

https://canlii.ca/t/gbnq5#par38
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the Chambers Judge did in this case: he heard the facts and the TSB’s argument on ex parte 

submissions and determined that he did not need further submissions to decide the main motion. 

54. The TSB’s interpretation would empty “reasonable” of meaning in s. 28(6)(b). It would 

mandate the court to receive ex parte submissions from the TSB in every case, regardless of 

circumstances. If this is the interpretation Parliament intended, it would have said so clearly instead 

of affirming that the judge retained discretion through use of the word “reasonable”. 

Parallel provisions do not mandate ex parte submissions 
55. The TSB places significant reliance on provisions of the Aeronautics Act relating to 

disclosure of security measures.77 As discussed in more detail below,78 this reliance is misplaced. 

The reasons to protect security measures are very different from the reason to protect CVRs. A far 

better comparison are the provisions Parliament enacted in Part II of the Aeronautics Act regarding 

the investigation of accidents involving military aircraft.  

56. The TSB does not investigate military aviation accidents. A separate body, referred to as 

the Airworthiness Investigation Authority in the Aeronautics Act, is responsible for investigating 

accidents that involve military aircraft and civilians.79 The powers and responsibilities of the 

Authority mirror those of the TSB: the purposes, powers of investigators, and treatment of draft 

reports, on-board recordings, statements, and evidence of investigators are essentially the same. 80 

The Minister of Transport confirmed the similarities were intentional at second reading of the bill 

introducing these provisions: 

It would give our military flight safety investigators the tools they need to fully 
investigate flight safety occurrences involving civilians by giving them the power 
to search premises, seize documents and take statements. These tools are parallel 
to those available to the investigators working for the Transportation Safety Board 
which investigates aviation occurrences not related to military aviation safety.81 

 
77 TSB Factum, para. 51-54 
78 See discussion at paragraphs 69-71. 
79 Aeronautics Act, RSC 1985, c. A-2, s. 10(1), 12(1). 
80 Sections 12 (Purposes), 14 (Powers of Investigators), 18 (Draft Reports), 22 (On-board 
Recordings), 24.1 (Statements), and 24.3-24.4 (Evidence of Investigators) of the Aeronautics Act 
mirror sections 7, 19, 24, 28, 30, 32-33 of the CTAISB Act, respectively. 
81 Parliament of Canada, House of Commons Debates, Hansard Official Report, 41st Parliament, 
2nd Session, Volume 147, Number 004, Monday October 21, 2013 p. 1220 

https://laws-lois.justice.gc.ca/eng/acts/a-2/page-9.html#h-8564
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-9.html#h-8596
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-9.html#h-8596
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-9.html#h-8596
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-10.html#h-8688
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-10.html#h-8770
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-11.html#docCont
https://laws-lois.justice.gc.ca/eng/acts/a-2/page-11.html#h-8876
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75426
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75561
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75708
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75791
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75791
https://laws-lois.justice.gc.ca/eng/acts/c-23.4/FullText.html#h-75881
https://www.ourcommons.ca/DocumentViewer/en/41-2/house/sitting-4/hansard
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57. There is one crucial difference for the purposes of this appeal: the English version of the 

section regarding production of a CVR is more clearly drafted in the Aeronautics Act: 

22(8) Despite anything in this section, if, in any proceedings before a court or 
coroner, a request for the production and discovery of an on-board recording is 
made, the court or coroner shall 
 … 

(b) examine the on-board recording in camera and give the Authority a 
reasonable opportunity to make representations with respect to it; and 
(c) if the court or coroner concludes in the circumstances of the case that 
the public interest in the proper administration of justice outweighs in 
importance the privilege attached to the on-board recording by virtue of this 
section, order the production and discovery of the on-board recording, 
subject to any restrictions or conditions that the court or coroner considers 
appropriate, and may require any person to give evidence that relates to it.82 

58. In French, the relevant portion of s. 22(8) of the Aeronautics Act is identical to s. 28(6) in 

the CTAISB Act: 

Aeronautics Act CTAISB Act 

22 (8) Par dérogation aux autres dispositions 
du présent article, le tribunal ou le coroner qui, 
dans le cours d’une instance, est saisi d’une 
demande de production et d’examen d’un 
enregistrement de bord examine celui-ci à 
huis clos et donne au directeur la possibilité 
de présenter des observations à ce sujet 
après lui avoir transmis un avis de la demande, 
dans le cas où celui-ci n’est pas partie à 
l’instance…  

28 (6) Par dérogation aux autres dispositions 
du présent article, le tribunal ou le coroner qui, 
dans le cours de procédures devant lui, est saisi 
d’une demande de production et d’examen 
d’un enregistrement de bord examine celui-
ci à huis clos et donne au Bureau la 
possibilité de présenter des observations à 
ce sujet après lui avoir transmis un avis de la 
demande, dans le cas où celui-ci n’est pas 
partie aux procédures…  

59. Both versions of s. 22(8) of the Aeronautics Act, and the French version of s. 28(6) of the 

CTAISB Act, are unambiguous: the court is to examine the CVR in camera, and then give the TSB 

(or Authority) a reasonable opportunity to make representations. The ambiguity in the English 

version of s. 28(6) must be resolved in favour of this shared meaning. 

Object of the CTAISB Act 
60. The Plaintiffs agree with the TSB that the primary objective of the CTAISB Act is to 

advance safety. But it is not necessary for the TSB to make ex parte submissions to achieve this 

 
82 Aeronautics Act, s. 22(8), enacted by the Safeguarding Canada’s Seas and Skies Act, S.C. 
2014, c. 29, s. 19. 

https://laws-lois.justice.gc.ca/eng/acts/a-2/page-10.html#h-8770
https://laws.justice.gc.ca/eng/AnnualStatutes/2014_29/page-2.html#h-8
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objective: in previous cases such as Air France and Cohen,83 the TSB did not seek permission to 

make ex parte submissions at all. In the case under appeal, the TSB did not suggest that it needed 

to make ex parte submissions to explain the importance of the privilege or any impact on aviation 

safety. The Chambers Judge found, as a matter of fact, that aviation safety would not be negatively 

impacted by production of the CVR.84 This finding was informed by evidence that there had not 

been a negative impact on safety in the United States by the routine release of CVR transcripts to 

the public.85 

61. The TSB’s proposed ex parte submissions related only to explaining the contents of the 

CVR and giving more detail about alternative sources of information, neither of which the 

Chambers Judge found to be necessary.86 

62. There is nothing unusual about litigants making submissions about privileged materials in 

open court: it is regularly done in the context of disputes over litigation and solicitor-client 

privilege. Counsel are typically capable of providing evidence and argument at an appropriate level 

of detail that does not reveal the specifics of privileged material but permits the judge to reach a 

decision. There is nothing in the CTAISB Act, its objects, or in the evidence led on the motion, that 

would require this Court to read in a requirement for ex parte submissions. 

63. Broad appeals to the objects of the CTAISB Act cannot overcome its plain wording, 

especially in light of fundamental premises our judicial system is built on, including: (1) that trials 

take place in open court; (2) that the procedure followed is an adversarial one; and (3) the rules of 

natural justice apply, including that a party has a right to hear everything that is relevant to a court’s 

decision.87 Parliament would have used clear language if it had intended to mandate a procedure 

that undermines these fundamental premises. 

Inherent Discretion to accept ex parte submissions 
64. In exceptional circumstances, it may be necessary for a judge to hear ex parte submissions. 

Judges have discretion to accept these submissions – even without explicit statutory direction – as 

a result of their inherent jurisdiction to control the court’s procedures. This inherent discretion 

 
83 Cohen v. Northern Thunderbird Air, 2017 BCSC 315 
84 Chambers Decision, para. 68 (AR, Vol. 1 Part II, Tab D, p. 61) 
85 Chambers Decision, para. 41-42 (AR, Vol. 1 Part II, Tab D, p. 56) 
86 See findings of fact summarized at paragraphs 17 to 19. 
87 Hunter, para. 26-28; Ruby, para. 40 

https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc315/2017bcsc315.html?resultIndex=1
https://canlii.ca/t/gbnq5#par26
https://canlii.ca/t/1k7#par40
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underlies the result in the Herman88 case dealing with security measures that the TSB relies on. In 

an appropriate case, a judge might exercise his or her discretion to permit the TSB to make ex 

parte submissions on an application for production of the CVR. 

Inherent Jurisdiction 
65. A court has inherent jurisdiction to control its own procedures to ensure “due process, 

prevent vexation and to do justice according to law between the parties.”89 This jurisdiction can 

only be ousted by clear and precise statutory language.90 

66. This Court has confirmed that “the circumstances in which a court will accept ex parte 

submissions are exceptional” and “the circumstances in which a court will be obliged to hear ex 

parte submissions at the request of one party are even more exceptional.”91 An example of an 

exceptional circumstance is when a court is required to determine a claim of informer privilege, 

which has been described as “nearly absolute”, subject only to the “innocence at stake” 

exception.92 Although there is no statutory requirement to conduct proceedings ex parte, this Court 

has held that ex parte procedures are mandatory when an issue of informer privilege is raised. 

However, the ex parte procedures should be as limited as possible, and trial judges should use their 

broad discretion to craft appropriate procedures.93 

67. In theory, a judge might also exercise their discretion to receive ex parte submissions in 

exceptional circumstances involving solicitor-client privilege. The British Columbia Court of 

Appeal considered whether this procedure was appropriate in Donell v. GJB Enterprises after 

having reviewed an ex parte factum: 

While [R. v. Basi, Smith v. Jones, and Named Person] support ex parte in camera 
proceedings I would not import such proceedings automatically or casually into the 
procedure for considering solicitor-client privilege. One important distinction 
between informer and solicitor-client privilege is the safety of the informer. 
… 

 
88 R. v. Herman, 2017 BCSC 241 
89 Endean v. British Columbia, 2016 SCC 42, para. 60 
90 R. v. Rose, [1998] 3 S.C.R. 262, para. 133 
91 Ruby, para. 38 
92 R. v. Basi, 2009 SCC 52 [Basi], para. 37 
93 Basi, para. 52-55 

https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc241/2017bcsc241.html?autocompleteStr=2017%20BCSC%20241&autocompletePos=1
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https://www.canlii.org/en/ca/scc/doc/1998/1998canlii768/1998canlii768.html?autocompleteStr=%5B1998%5D%203%20S.C.R.%20262&autocompletePos=1
https://canlii.ca/t/1k7#par38
https://canlii.ca/t/26mxq#par37
https://canlii.ca/t/26mxq#par52
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In my view, courts should avoid in camera proceedings when it is feasible to do so; 
in camera ex parte proceedings more so.94 

68. There is no basis, statutory or otherwise, for a different rule here. In camera ex parte 

submissions will rarely be necessary, but the court retains discretion to allow them in exceptional 

circumstances.95 

Herman was a discretionary decision 
69. In the Herman case relied on by the TSB, the accused was alleged to have attempted to 

transport large amounts of marijuana and hashish in checked baggage on a domestic flight. He 

sought disclosure of information in the possession of the Canadian Air Transport Security 

Authority (“CATSA”) to use as evidence in an anticipated s. 8 Charter challenge regarding the 

validity of the search of his baggage. The court held an in camera ex parte hearing where it 

received evidence and submissions from CATSA. Mr. Herman submitted that he should receive a 

summary of the evidence from that hearing so he could make meaningful submissions. The 

chambers judge provided a summary of the evidence in his final reasons, but did not give Mr. 

Herman a right to respond. He held that the withheld information pertained to procedures that 

“form an integral part of the means by which aviation security is implemented in Canadian 

airports”96 which, “if made public, could jeopardize aviation security by enabling those who intend 

to do harm from knowing the means to avoid the discovery of threats to aviation security.”97 

70. Mr. Herman did not argue that he and his counsel had a right to attend the in camera 

hearing. The chambers judge did not interpret s. 4.79 of the Aeronautics Act to determine if the 

phrase “in camera, examine the security measure and give the Minister a reasonable opportunity 

to make representations with respect to it” permitted or mandated the reception of ex parte 

submissions. The case simply proceeded that way. This fact has been recognized by the Canadian 

Human Rights Tribunal,98 and by the Court of Appeal in this case.99 

 
94 Donell v. GJB Enterprises, 2012 BCCA 135[Donell], para. 79-82 
95 Donell, para. 82 
96 Herman, para. 42 
97 Herman, para. 45-47 
98 Mahood v. Canadian Air Transport Security Authority, 2017 CHRT 19 (CanLII), para. 33 
99 Reasons for Judgment of the Nova Scotia Court of Appeal, April 16, 2021 (“Court of Appeal 
Judgment”), para. 41 (AR, Vol. 1 Part I, Tab 4, p. 54) 
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71. There is no need to read “ex parte” into s. 4.79 of the Aeronautics Act. It was within the 

discretion of the chambers judge (with the apparent agreement of the parties in the case) to conduct 

the in camera hearing ex parte because he felt it was necessary to prevent those who intend to do 

harm from knowing how to avoid security measures. There may be other cases involving security 

measures where a judge would decide it was not necessary to conduct a hearing ex parte. 

72. Similarly, there is no need to read “ex parte” into s. 28(6)(b) of the CTAISB Act on this 

appeal. If there are exceptional circumstances in future cases, a chambers judge could exercise 

discretion to receive ex parte submissions from the TSB. It is difficult to predict what these 

circumstances might be, but the judges who hear evidence about their necessity in future cases will 

be best placed to determine when ex parte submissions are warranted. 

The Chambers Judge properly exercised his discretion 
73. In the decision under appeal, the TSB did not lead any evidence or argue that there were 

exceptional circumstances which the chambers judge should consider in exercising his discretion. 

It focused on whether the statute mandated the reception of ex parte submissions. The Chambers 

Judge did not accept this argument, but nevertheless determined that he “would not be prepared to 

receive such representations in this case”100 because he did not need the TSB’s assistance in 

understanding the CVR, and he was capable of determining the availability of other evidence 

without hearing further from the TSB. 

74. The TSB argues that the Chambers Judge did not consider other ways of filling gaps in the 

evidence,101 and “he did not consider whether there were alternative mechanisms, beyond 

production of the CVR, through which the parties could obtain the evidence sought.”102 This is an 

attempt to undermine clear findings of fact that there were relevant communications “captured 

only by the CVR”103 and the “CVR represents the only way to get that information”.104 These 

findings of fact, and the Chamber Judge’s discretionary decision not to receive ex parte 

submissions can only be interfered with if there was a palpable and overriding error. 

 
100 Transcript of Oral Decision of The Honourable Justice Patrick J. Duncan (NSCS), (AR, Vol. 
1 Part I, Tab 1, p. 8), line 4-8 
101 TSB Factum para. 61. 
102 TSB Factum para. 62. 
103 Chambers Decision, para. 29 (AR, Vol 1 Part II, Tab D, p. 54) 
104 Chambers Decision, para. 48 (AR, Vol 1 Part II, Tab D, p. 57) 
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C. S. 28(6)(c) requires the court to apply a discretionary balancing test 
75. Section 28(6)(c) reads as follows: 

28(6) Notwithstanding anything in this section, where, in any proceedings before a 
court or coroner, a request for the production and discovery of an on-board 
recording is made, the court or coroner shall 

(c) if the court or coroner concludes in the circumstances of the case that 
the public interest in the proper administration of justice outweighs in 
importance the privilege attached to the on-board recording by virtue of this 
section, order the production and discovery of the on-board recording, 
subject to such restrictions or conditions as the court or coroner deems 
appropriate, and may require any person to give evidence that relates to the 
on-board recording. 

76. The statute explicitly requires the court to apply a balancing test: it must determine if the 

public interest in the administration of justice outweighs the importance of the CVR privilege. This 

statutory test is consistent with Canada’s international obligations under the Chicago 

Convention105 and related guidance materials. Neither the statute nor these extrinsic materials 

require a judge to assign a particular weight to either of the principles under consideration.  

77. The TSB argues that there is a conflict between the Hyde Park test and the Air France that 

must be resolved. However, both Hyde Park and Air France properly recognize that the statute 

requires the court to apply a balancing test. The only real difference between the two tests is that 

one of the factors considered in Hyde Park was whether there would be a miscarriage of justice if 

production was not ordered. In Air France, the court did not consider it necessary to find that there 

would be a miscarriage of justice for the public interest in the administration of justice to outweigh 

the importance of the privilege. 

78. The recent introduction of requirements for railways to install Locomotive Voice and 

Video Recorders does not mean the balancing test should be adjusted. In fact, it affirms that railway 

workers and Parliament were not concerned about the balancing test as carried out in Air France. 

79. The Chambers Judge applied a balancing test as he was required to do by statute. This court 

cannot interfere with the discretion he exercised in conducting the balancing test absent a palpable 

 
105 Laporte Affidavit at Exhibit “C” ICAO,  Annex 13 to the Convention on International Civil 
Aviation: Aircraft and Incident Investigation, 11th ed., July 2016 (“Chicago Convention”) (AR, 
Vol 4 Part II, Tab Z, p. 2031) 
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and overriding error. The TSB argues that the Chambers Judge gave too much weight to some 

factors and not enough to others, but does not and cannot point to a palpable and overriding error. 

80. The TSB’s concern that CVRs may be produced frequently when applied for in civil 

litigation is based on a misapprehension of the rationale for the privilege. The basis for the 

privilege is not undermined by the occasional production of CVRs in civil suits when the public 

interest warrants it. The statutory privilege continues to protect the privacy of pilots in far more 

important ways, including from eavesdropping by their own employers and from criminal and 

disciplinary action. 

The Balancing Test 
81. The TSB concedes, as it must, that s. 28(6)(c) requires the court to carry out a balancing 

test.106 As this Court described in Southam, “[a] balancing test is a legal rule whose application 

should be subtle and flexible, but not mechanical.”107 Unless the TSB can identify crucial factors 

that must be considered, but were not, or factors that were considered when they should not have 

been, this court must give substantial deference to the weight given to each factor by the courts 

below and to the ultimate balancing decision. As the Court explained in Southam, “A test would 

be stilted and impossible of application if it purported to assign fixed weights to certain factors”.108 

The TSB’s argument that certain factors should be given supreme weight contradicts this guidance. 

Factors to be considered in the balancing test 
82. The test applied in Air France was a discretionary balancing test as prescribed by statute:  

In order to apply the statutory test in s. 28 of the TSB Act, I must first consider the 
content of the CVR and the circumstances of this case. I must then determine 
whether, in the circumstances of the case, the public interest in the proper 
administration of justice outweighs in importance the privilege attached to the on-
board recording by virtue of that section. This in turn requires that I consider the 
meaning and content of the “public interest in the proper administration of justice” 
and the “importance of the privilege attached to the CVR”. This necessarily 
involves a balancing of the two interests. If, having engaged in this balancing 
process, I determine that production is desirable, I may impose such restrictions 
and conditions as I deem appropriate.109 

83. Chief Justice Strathy summarized the factors considered in conducting the balancing test: 

 
106 TSB Factum, para. 30 
107 Canada v. Southam, para. 43 
108 Canada v. Southam, para. 43 
109 Air France, para. 110 
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Simply by way of summary, and without being exhaustive, the factors that I have 
considered in this case, which to some extent expands those considered by Gauthier 
J. in The “Hyde Park” are as follows: 
1. The CVR: contains highly relevant, probative and reliable evidence that is 
central to the issues in the litigation. 
2. The circumstances of the case include: 

(a) it is important and substantial litigation involving a class of some 300 
people and damages in the hundreds of millions of dollars; 
(b) there is a large volume of evidence from other sources including FDR 
data, air traffic control data and evidence from the pilots; 
(c) there is some concern about the reliability of the pilots’ evidence; 
(d) the CVR has already been used to refresh the pilots’ recollections; 
(e) one of the pilots consents to the release of the CVR; the other, and Air 
France, take no position; 
(f) the CVR contains no personal communications or communications of a 
sensational or disturbing nature; 
(g) there are no pending disciplinary or criminal proceedings against the 
pilots; 
(h) concerns as to privacy can be addressed pursuant to the existing 
confidentiality order and the limited scope of disclosure of the CVR. 

3. The public interest in the administration of justice: without the CVR evidence 
in this case, there is a real risk that the parties, and the trier of fact, will not have 
the best and most reliable evidence concerning the central issue in these cases. 
4. The importance of the privilege attaching to the CVR: there is no basis on 
which one could conclude that the release of the CVR in this case, under appropriate 
restrictions of confidentiality, would interfere with aviation safety, would damage 
relations between pilots and their employers, or would impede investigation of the 
aviation accidents. [Emphasis in original.] 

84. The TSB has not identified any factors that should not have been considered in the Air 

France test. Instead, it says that the Air France test “departs from the high threshold … applied in 

previous jurisprudence (requiring the party seeking production to demonstrate ‘exceptional 

circumstances’)”,110 and gives “enormous weight to the CVR’s relevance and reliability” and 

“dismisses concerns about the importance of preserving the privilege for the integrity of safety 

investigations”. 

 
110 TSB factum, para. 55 
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85. These arguments are really about weight. The TSB does not want the test to be whether the 

public interest in the administration of justice outweighs the importance of the privilege. It wants 

the test to be whether the public interest in the administration of justice massively outweighs the 

importance of the privilege. The plain language of the statute does not support this interpretation: 

had Parliament wanted to tip the scales in favour of the privilege, it would have used language 

such as “exceptional circumstances” or “special cause” rather than setting out a discretionary 

balancing test. 

86. With respect to the weight given to the CVR’s relevance, the TSB mischaracterizes how 

this factor was handled in Air France. It argues that “the Air France approach distorts the test into 

one that favours disclosure as long as a single factor – relevance – is made out.”111 There is a 

difference between evidence that is merely relevant, in that it touches on an issue in litigation, and 

evidence that is material to important issues. It is clear from Chief Justice Strathy’s reasons in Air 

France that he was aware of this difference, and that mere relevance would not be enough to order 

production. After determining that the contents of the CVR were relevant in that they did not deal 

with private irrelevant conversations,112 Chief Justice Strathy considered their importance to the 

case: “I have no doubt whatsoever that the contents of the CVR are highly relevant, probative and 

reliable and that they are of incalculable value in the investigation of this accident.”113 He also 

found that the communications between the pilots “will be central to liability”.114 These findings 

demonstrate that the relevance considered in the balancing test was different from mere relevance 

that might support production of documents from third parties in an ordinary case. 

87. There are two very similar factors the TSB appears to say should be included in the 

balancing test: “the possibility of a miscarriage of justice” and the “insufficient available evidence 

test”.115 However, the TSB would require these to be necessary factors for an applicant to succeed. 

In other words, the TSB’s argument would require replacement of the discretionary balancing test 

with one of two purely mechanical tests: if the applicant does not prove a real possibility of a 

miscarriage of justice then the CVR would not be produced regardless of other factors; if the 

 
111 TSB factum, para. 64 
112 Air France, para. 111-112 
113 Air France, para. 113 [emphasis in original]. 
114 Air France, para. 116 
115 TSB Factum, para. 59 
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applicant does not prove that there is insufficient available evidence to make out its case absent 

the CVR, the CVR would not be produced regardless of other factors. 

88. These factors are not supported by the wording of the statute or by previous case law as 

being determinative of the outcome of the balancing test. Hyde Park, in particular, did not establish 

that a miscarriage of justice was necessary to overcome the privilege. Justice Gauthier included it 

as one of the factors that should be considered: 

(i) the nature and subject-matter of the litigation; 
(ii) the nature and probative value of the evidence in the particular case and how 
necessary this evidence is for the proper determination of a core issue before the 
Court; 
(iii) whether there are other ways of getting this information before the Court; 
(iv) the possibility of a miscarriage of justice. 116 

89. Although the possibility of a miscarriage of justice was one of the factors to be considered, 

Justice Gauthier did not consider that factor by itself to be determinative of the question: if it was 

always necessary to establish a possible miscarriage of justice, then the second factor identified by 

Justice Gauthier – the nature and probative value of the evidence as it relates to a core issue in the 

case – would be unnecessary. A real possibility of a miscarriage of justice should certainly be 

treated by all judges as weighing heavily in favour of production. But its absence cannot guarantee 

that the importance of the privilege will outweigh the public interest in the administration of 

justice. 

90. On the facts, Justice Gauthier found that the “recordings and the transcript are of little 

evidentiary value in this case.”117 As a result, she did not consider whether the recordings should 

be produced if they contained important evidence but the plaintiff could not prove a possibility of 

a miscarriage of justice. Justice Gauthier also did not perform any significant analysis of the 

importance of the privilege because the value of the evidence was so low. 

91. It is not an error in law to conduct a balancing test without treating “possibility of 

miscarriage of justice” or “insufficient evidence to make out one’s case” as determinative factors. 

Doing so would rewrite the statutory balancing test and override the Chambers Judge’s 

responsibility to apply the test in a subtle and flexible way as Southam requires. 

 
116 Hyde Park, para. 74 
117 Hyde Park, para. 76 
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Statutory history and international obligations 
92. The TSB argues that more weight must be given to the importance of the privilege because 

of “legislative intent in enacting and extending the privilege”.118 None of the legislative history it 

points to supports its argument that the balancing test should require an applicant to prove the 

possibility of a miscarriage of justice. Parliament left that question to be determined by the courts 

after hearing evidence about the privilege, as was done in Air France and the case under appeal.  

93. The first version of the CVR privilege was introduced in 1983, following recommendations 

from the Dubin Commission. It is clear from the Minister of Transportation’s introduction of the 

bill at second reading that the privilege provisions were intended to create a balance, not a near-

absolute privilege: 

The privilege provisions in the Bill have been developed as a set of compromises 
after long consideration of the arguments on both sides, the individual and the 
public interest. I believe that they strike the balance required to provide adequate 
protection to ensure that evidence is forthcoming while, at the same time, respecting 
the general principle in favour of public disclosure and the over-all policy thrust of 
the Access to Information Act.119 

94. Likewise, Canada’s international obligations do not impose a requirement to perform the 

statutory balancing test in a mechanical way that turns on proving the possibility of a miscarriage 

of justice. Section 28(6)(c) represents Canada’s implementation of its obligations under Article 

5.12 of Annex 13 to the Chicago Convention. That article provides: 

The State conducting the investigation of an accident or incident shall not make the 
following records available for purposes other than accident or incident 
investigation, unless the appropriate authority for the administration of justice in 
that State determines their disclosure outweighs the adverse domestic and 
international impact such action may have on that or any future investigations: … 

(d) cockpit voice recordings and transcripts from such recordings120 
95. Guidance for the application of Article 5.12 is provided in ICAO Document 10053, The 

Manual on Protection of Safety Information,121 Chapter 3. This guidance makes clear that states 

have broad discretion in how they meet their obligations under Annex 13: 

 
118 TSB Factum, p. 24, s. 2 
119 Parliament of Canada, House of Commons Debates, Official Report, 32nd Parliament, 1st 
Session, Volume 23, June 28, 1983, p. 26843 
120 Chicago Convention, Annex 13, Article 5.12(AR, Vol 4 Part II, Tab Z, p. 2063) 
121 ICAO Document 10053: Manual on Protection of Safety Information, Part I – Protection of 
Accident and Incident Investigation Records (First Edition 2016) (“ICAO Doc 10053”)  
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The balancing test requires that the factors in favour of providing the investigation 
record for purposes other than an investigation need to be weighed against the 
factors in favour of retaining the protections for the record and not allowing it to be 
disclosed or used for the stated purpose. The other purposes for which a record 
might be sought are not specified and may be diverse. A judicial authority might 
want an air traffic control recording as evidence in a case, the next of kin might 
want to listen to the cockpit voice recording, or the regulator might want a witness 
statement to inform a safety audit process. A record could be of interest to an array 
of different people and organizations.122 

96. Far from limiting disclosure to exceptional circumstances, this guidance makes it clear that 

the international aviation community considers it acceptable to disclose protected materials, 

including CVRs, to a wide range of people for a wide range of purposes, so long as a judicial 

authority applies a balancing test. In Canada, the bar is set high because disclosure is limited to 

cases where the public interest in the administration of justice is at stake. In other countries it may 

be much lower. ICAO contemplates that CVR transcripts might be released to the public for the 

purposes of freedom of information: 

…in cases where disclosure or use of a record is sought by the media pursuant to a 
freedom of information or “sunshine” law, an administrative body may be 
considered an appropriate authority123 
… 
Where the public disclosure or use relates to a public interest connected with 
Freedom of Information laws, the factors involved might relate to transparency and 
openness in government. In an aviation safety context, another factor to consider 
might be the public’s concern to understand any safety issues that might affect them 
as participants in the industry or as travellers.124 

97. With respect to the administration of justice, the guidance material advises: 

If the proposed disclosure or use relates to the “administration of justice”, then the 
factors raised might involve the “right to a fair trial” and the “public’s confidence 
in the judicial system”.125 

98. Chief Justice Strathy identified similar factors to the guidance material in Air France: 

[123] It seems to me that, in this context, the “public interest in the proper 
administration of justice” refers primarily to the public interest in the fairness of 
the trial process – a trial in which the party can fairly make out its case and can 
fairly meet the case of the other party. 

 
122 ICAO Doc 10053, s. 3.3.3 
123 ICAO Doc 10053, s. 3.3.12 
124 ICAO Doc 10053, s. 3.3.37.2 
125 ICAO Doc 10053, s. 3.3.37.1 
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… 
[126] In considering the public interest in the administration of justice, it is worth 
keeping in mind that it is an interest that extends beyond the immediate interests of 
the parties. The public interest in the administration of justice includes an interest 
in the integrity of the judicial fact-finding process and the reliability of the evidence 
before the court. 

99. The balancing test as described by Chief Justice Strathy in Air France is consistent with 

Canada’s international obligations. 

Other jurisdictions 
100. Some jurisdictions regularly release CVRs or transcripts. Other jurisdictions apply a 

balancing test which is left to the discretion of a judicial authority. There appear to be very few 

decisions dealing with CVRs worldwide,126 but the examples given below confirm that Canada’s 

implementation of its international obligations is not unusual. 

101. Thomas Haueter, an independent aviation accident investigator, gave evidence about 

public release of CVRs in other countries. In Sweden, authorities play the CVR to the public 

because they believe it is in the best interests of safety and transparency. Other states, including 

the UK and France provide transcripts of relevant portions of the CVR.127 In the United States, 

CVR transcripts are routinely made public.128 This was confirmed by Jim Hall, former Chairman 

of the NTSB. In his opinion, the release of CVR transcripts has not had a negative impact on 

aviation safety; in fact, it promotes safety because it enables members of the public and aviation 

industry to better understand the factors leading to an accident.129 

102. The European Union’s main accident investigation legislation is contained in EU 

Regulation 996/2010. Article 14 identifies sensitive information that is protected by the regulation, 

including CVRs. The balancing test used when disclosure of a CVR is sought reads as follows: 

3. Notwithstanding paragraphs 1 and 2, the administration of justice or the authority 
competent to decide on the disclosure of records according to national law may 
decide that the benefits of the disclosure of the records referred to in paragraphs 1 

 
126 ICAO Safety – Accident Investigation Section, Protection of Investigation Records List of 
decisions of States Competent Authority (Respondent’s Book of Authorities, Tab 1) 
127 Affidavit of Thomas E. Haueter made June 20, 2019 (filed June 24, 2019) (“Haueter 
Affidavit”), para 37 (AR, Vol. 4 Part II, page 2452-2453) 
128 Haueter Affidavit, para 38 (AR, Vol. 4 Part II, page 2453) 
129 Affidavit #1 of Jim Hall made June 12, 2019 (filed June 18, 2019) (“Hall Affidavit”), para. 
10-12, 17-20 and 23(AR, Vol. 4 Part II, page 2352, 2354-2355)  
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and 2 for any other purposes permitted by law outweigh the adverse domestic and 
international impact that such action may have on that or any future safety 
investigation. Member States may decide to limit the cases in which such a decision 
of disclosure may be taken, while respecting the legal acts of the Union. 

103. A Scottish court applied similarly-worded domestic legislation in a case brought by The 

Lord Advocate for production of a CVR. The case arose out of the crash of a helicopter carrying 

workers to an oil platform that killed four passengers. Police Scotland claimed that they needed 

the CVR to conduct their own investigation, independent of the Scottish Civil Aviation Authority’s 

safety group. The court reviewed the Chicago Convention and the domestic legislation which 

implemented it and concluded: 

The central issue which falls to be determined in this case is whether the public 
interest in the disclosure of the CVFDR that was being carried in G-WNSB at the 
time of the accident outweighs any adverse domestic and international impact that 
such action may have on this or any future safety investigation. The court must, 
therefore, carry out a balancing exercise.130 

104. The Scottish court heard arguments similar to those made by the TSB that disclosure of the 

CVR could have an adverse impact on the ability of the Board to investigate future accidents, 

because pilots might erase CVRs. The court rejected this argument. It found that investigators did 

not need the cooperation of pilots to obtain the CVR following an accident: it is a criminal offence 

to interfere with the proper operation of a CVR. By contrast, the court noted that cooperation is 

required when investigators seek witness statements following an accident. A court might be 

persuaded that production of a witness statement could reduce the likelihood of future 

cooperation.131 

105. The Scottish court also rejected the argument that CVRs would “routinely” be disclosed: 

“They can only be ordered to do so in a particular case if the tests laid down… are met. Each case 

will turn on its own facts and circumstances.”132 On the facts of the case, the court held that data 

on the CVR was “strictly necessary for the purposes of the police investigation” and that “the 

 
130 Opinion of Lord Jones, Scottish Courts and Tribunals re Petition of Frank Mulholland QC, 
The Lord Advocate re Order in terms regulation 18 of the Civil Aviation Regulations 1996, 
[2015] CSOH 80 [Lord Advocate], para. 20 
131 Lord Advocate, para. 55-56 
132 Lord Advocate, para. 58 
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benefits of disclosure outweigh the adverse domestic and international impact that disclosure may 

have.”133 

106. A similar result was reached in an earlier Australian case involving two aircraft that 

collided on a runway. The operator of one of the aircraft sought production of the CVR from the 

other aircraft. The case was decided at a time when the installation of CVRs was based on an 

agreement between operators and the Australian civil aviation authority that limited their use. 

Production was resisted on the basis of Crown privilege, namely that a document should not be 

produced if it would be harmful to the public interest. The court applied the following test: 

…the court must weigh the competing considerations and determine whether on 
balance the public interest is better served by production or refusing production. In 
each case it is a matter of weighing the detriment supposed to flow from production 
against the prejudice to the administration of justice which may result from a refusal 
to order production.134 

107. The court considered evidence that a pilots’ union had instructed its members to turn off 

CVRs so they could not be used in future investigations. The court accepted that this threat was 

real, but found that the harm would not come from production of the CVR itself but from industrial 

action by pilots who disagreed with a discretionary court order.135 The court found that the 

information on the CVR might “significantly, even decisively, influence the outcome of the 

action”. It ordered production of the CVR because of the importance of the administration of 

justice and the need to maintain public confidence in it. Public confidence was particularly 

important because of the threat from an industrial union to terminate the use of CVRs and cause 

harm to the public interest.136 

108. Although this case was decided in the absence of legislation implementing the Chicago 

Convention, it is an example of the application of a similar balancing test to arguments that were 

considered by the Chambers Judge in the case under appeal. 

 
133 Lord Advocate, para. 61 
134 Australian National Airlines Commission v. Australia, H.C. of A. 1975, 582 [Australian 
National Airlines], p. 592 
135 Australian National Airlines, p. 592 
136 Australian National Airlines, p. 593 
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https://www.icao.int/safety/airnavigation/AIG/Database2Docs/AUSTRALIAN%20NATIONAL%20AIRLINES%20COMMISSION%20v.%20THE%20COMMONWEALTH%20%20.pdf#page=5
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Other Privileges in the CTAISB Act 
109. The TSB argues that the CVR privilege should be treated identically to the privilege over 

witness statements because they are “subject to the same test for production as on-board 

recordings.”137 This argument misapprehends how balancing tests work. A judge may give 

different weight to the importance of the privilege over witness statements than to the importance 

of the privilege over CVRs, and may also consider that each would have a different impact on the 

administration of justice. 

110. The reasons given in the Scottish decision for different treatment of statements and CVRs 

are compelling. Witness statements require active cooperation after an accident occurs. CVRs do 

not require active cooperation. They will be available so long as pilots comply with their statutory 

obligations before an accident occurs, and do not commit an offence after an accident occurs. The 

Canadian Aviation Regulations require CVRs to be operated continuously from the first 

application of electric power before a flight until the removal of electric power after a flight.138 It 

is an offence to erase any communications that have been recorded by a CVR.139 

111.  A witness statement is obtained after an accident has occurred. A pilot giving a statement 

typically has time to consider what information to share with investigators, and may have consulted 

with a lawyer. The pilot will know that the statement will be used to inform the TSB’s accident 

report, and that potential litigants may rely on the report to assist their investigation, or seek a copy 

of the statement itself. If the pilot believes it is likely the statement will be made available outside 

of the investigation, the pilot may not give a statement at all or may more carefully tailor their 

responses. Mr. Laporte says that the TSB considers this to be a risk.140 

112. On the other hand, pilots are required to operate CVRs continuously on every flight. Pilots 

do not know in advance if an accident will occur. When an accident does occur, pilots have duties 

to attend to including ensuring that the aircraft is shutdown to reduce the risk of fire, and assisting 

passengers with evacuation. Pilots often suffer injuries in accidents and need to focus on their own 

 
137 TSB Factum, para. 83 
138 CARs 605.34(3) and Schedule 2 to Part I Subpart 3 
139 CARs 605.34(5) and Schedule 2 to Part I Subpart 3 
140 Laporte Affidavit, para. 82-83 (AR, Vol 4  Part II, p.1871) 
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well-being. Even if they did have time to worry about a CVR, pilots are professionals who should 

not be presumed likely to commit an offence by erasing the CVR.141 

113. On the administration of justice side of the scale, a judge could consider the 

contemporaneous recording from a CVR to offer far more cogent and important evidence on key 

issues in a case than a witness statement, even one given shortly after the accident. Memories do 

not just fade with time; they are often not accurate when first formed due to frailties in human 

perception, attention, and storage of memories.142 

114. Given these differences, there are very good reasons why judges may reach different 

outcomes when considering whether to order production of a CVR as compared to a witness 

statement. Decisions regarding witness statements cannot dictate the weights that should be given 

to the factors considered in the balancing test for disclosure of a CVR. 

The Transportation Modernization Act did not change the test 
115. The TSB argues that, because Parliament enacted legislation in 2018 that introduces 

requirements for Locomotive Voice and Video Recorders (“LVVRs”), this Court should conclude 

that production of CVRs in civil litigation should be an “exceptional measure”.143 

116. Air France was decided in 2009 and upheld in 2010. It was followed in Ontario in 2014,144 

and in British Columbia in 2017.145 If the balancing test, as applied in Air France was a concern 

to rail workers, to the TSB, or to Parliament, the CTAISB Act could have been amended in 2018 to 

change the balancing test. In fact, the Transportation Modernization Act added two subsections to 

section 28 of the CTAISB Act.146 Even though section 28 was amended, no changes were made to 

section 28(6), which sets out the balancing test for production of CVRs. 

117. The record demonstrates that rail workers were not concerned with the use of CVRs or 

LVVRs in civil litigation. Their concerns were that the proposed amendments were reducing 

privacy rights because they were giving railway employers the ability to access LVVRs outside of 

 
141 Laporte Affidavit, Exhibit E - Dubin Commission Inquiry (AR, Vol. 4 Part II, p. 2115) 
142 R. v. Burke, [1996] 1 SCR 474, 1996 CanLII 299, para. 52 
143 TSB Factum, para. 94. 
144 Jetport Inc. v. Global Aerospace Underwriting Managers, 2014 ONSC 6860 [Jetport], 
para.15-21 
145 Cohen v. Northern Thunderbird Air, 2017 BCSC 315, para. 22 
146 Transportation Modernization Act, S.C. 2018 c. 10, s. 67(2) 

https://canlii.ca/t/1frb7#par52
https://canlii.ca/t/gfdrk#par15
https://canlii.ca/t/gxp2g#par22
https://laws-lois.justice.gc.ca/eng/annualstatutes/2018_10/page-10.html#h-5
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litigation. This can be seen from submissions made by Unifor, a union representing rail workers, 

and the Canadian Privacy Commissioner. 

118. Unifor’s position paper expressed concern that the legislation “will allow railway 

companies and governmental agencies to access and make use of data gathered using LVVRs.”147 

Specifically, it believed that “employers will use this technology as a disciplinary tool”, that 

“Railway companies would be permitted to monitor randomly selected LVVR data on an ongoing 

basis”148, that American subsidiaries of Canadian railway companies would access the data once 

trains have left Canada,149 and that Unifor members “will be subject to ongoing surveillance by 

their employer.”150 

119. The Privacy Commissioner wrote to the committee considering the bill to identify his 

concerns. Again, the concerns were about surveillance from railway employers: “allowing rail 

companies to have broad access to audio and video data for non-investigatory purposes has a 

greater impact on privacy, and could open the door to potential misuse of the data or function 

creep.”151 No concerns were expressed about litigants applying for production of LVVRs 

following an accident. 

120. Despite these concerns, legislation was passed that permitted employers to access LVVRs 

absent an accident for proactive safety purposes.152 Parliament gave railway employers rights to 

access LVVRs in the absence of an accident, despite concerns being expressed by workers and the 

Privacy Commissioner. It made no changes to the balancing test, even though it made other 

amendments to section 28. The relevant conclusion to be drawn from this legislation is that 

Parliament was satisfied that the courts were applying the balancing test appropriately. 

 
147 Laporte Affidavit, Exhibit G – Bill C-49: Unifor’s Response to the Transportation 
Modernization Act 25 Aug 2017 (AR, Vol. 4 Part II, p. 2141) 
148 Laporte Affidavit, Exhibit G – Bill C-49: Unifor’s Response to the Transportation 
Modernization Act 25 Aug 2017 (AR, Vol. 4 Part II, p. 2142) 
149 Laporte Affidavit, Exhibit G – Bill C-49: Unifor’s Response to the Transportation 
Modernization Act 25 Aug 2017 (AR, Vol. 4 Part II, p. 2142) 
150 Laporte Affidavit, Exhibit G – Bill C-49: Unifor’s Response to the Transportation 
Modernization Act 25 Aug 2017 (AR, Vol. 4 Part II, p. 2142) 
151 Laporte Affidavit,  Exhibit I – Letter from Privacy Commissioner of Canada to Chair, 
Standing Committee on Transport, Infrastructure and Communities, Sept 17, 2017 (AR, Vol. 4 
Part II, p. 2152) 
152 See summary of these provisions at para. 88 of TSB factum. 
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Application of the balancing test by the Chambers Judge 
121. The Chambers Judge took guidance from Air France when considering the motion. This 

reliance was appropriate: there has been no negative judicial commentary on Air France since it 

was decided over 11 years ago. The TSB has also previously relied on Air France as good authority 

when it made representations to the court in the Cohen decision.153 

122. The Chambers Judge made a threshold determination of relevance and materiality before 

proceeding with the balancing test.154 The Chambers Judge did not, as the TSB argues, give 

“overwhelming weight to the CVR’s relevance and reliability”.155 

123. The remainder of the Chambers Judge’s reasons demonstrate that he considered all of the 

evidence before him, made necessary findings of fact, and carefully exercised his discretion in 

balancing two competing interests, as required by statute. His findings of fact are well-supported 

by the evidence. His decision was not influenced by the consideration of improper factors, and he 

considered all factors that he was required to. In these circumstances, this Court cannot interfere 

with the Chambers Judge’s application of the balancing test. 

124. The TSB is critical that the Chambers Judge agreed with and adopted findings from Air 

France, including that privacy interests were illusory, because of two factual differences.156 

However, the Chambers Judge was well-aware of these differences: (1) in Air France, the TSB 

used the CVR to refresh the pilots’ memories; and (2) one of the pilots in Air France consented to 

release of the CVR. The Chambers Judge explicitly took these differences into account when 

conducting the balancing test, and did not find them to be compelling enough to lead to a different 

outcome.157 

125. The facts of the case support the Chambers Judge’s conclusion that a more general interest 

in privacy was illusory in the circumstances. The TSB Report contains numerous references to 

communications that took place in the cockpit. Any member of the public – including Air Canada 

 
153 Cohen v. Northern Thunderbird Air, Supreme Court of British Columbia, Vancouver Registry 
No. S130410, Application Response of the Transportation Safety Board filed January 30, 2017, 
paragraph 13 (Respondent’s Book of Authorities, Tab 2) 
154 Chambers Decision, para 31 (AR, Vol. 1 Part II, Tab D, p. 54) 
155 TSB factum, para. 6. 
156 TSB Factum, para. 66. 
157 Chambers Decision, para 57-58 (AR, Vol. 1 Part II, Tab D, p. 60) 
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employees responsible for supervision and discipline of the flight crew – can read the report and 

reach reasonable conclusions about what must have been said. This reality is contemplated by the 

CTAISB Act: “but the Board shall not refrain from fully reporting on the causes and contributing 

factors merely because fault or liability might be inferred from the Board’s findings.”158 

126. Although members of the public can draw inferences from the TSB Report, litigants cannot 

make use of this information. As stated in the Jetport case: 

If the privilege attaching to the CVR in this case is overridden on this motion, the 
only harm is that the pilots’ communications will be disclosed to the parties to the 
lawsuit and to their counsel.  However, the pilots’ conduct has already been subject 
to the scrutiny of the TSB, which has prepared a report that has been released to the 
public so their privacy interests have already been infringed to some extent simply 
by the TSB investigation process. 
… 
However, to deny production of the CVR would compromise the integrity of the 
trial process by preventing access to a very relevant and reliable piece of evidence.  
Refusing production would cause the greater harm and accordingly, I hereby order 
that the CVR be produced, subject to a confidentiality order.159 
The continued importance of the privilege 

127. It is misleading to suggest that the privilege was “eviscerated”160 by the decisions below. 

First, the privilege continues to protect CVRs in civil litigation. Second, the privilege will always 

protect the privacy of pilots in other meaningful ways. 

Continued protection in civil litigation 
128. Litigants do not apply for production of CVRs in every lawsuit involving a CVR-equipped 

aircraft. As demonstrated by the history of this case, any motion can be very costly, both in terms 

of time and money. Even without appeals, a motion for production of a CVR is not simple. Counsel 

have to exercise judgment to determine what is in the best interests of their clients. In some cases, 

counsel will determine that they can fairly make out their case without the CVR. In others, 

applications for CVRs will fail. 

 
158 CTAISB Act, s. 7(2) 
159 Jetport, para. 23 
160 TSB Factum, para. 5. 
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129. If a CVR is produced, the court is required to consider making the order “subject to such 

restrictions or conditions as the court or coroner deems appropriate”.161 The order in this case 

restricts access to only those individuals who need access for the purposes of litigation, including 

by limiting access by parties and their employees unless deemed necessary by counsel. 

130. Where CVRs contain private and irrelevant communications, those will also be protected 

by the privilege even if the court orders production of the remainder of the CVR. As stated by 

Chief Justice Strathy in Air France: 

 I cannot see any purpose in the disclosure of purely personal conversations 
between pilots except in the exceptional case where there is a concern that those 
conversations have interfered with the performance of their duties. Third, it goes 
without saying that no purpose would be served by the disclosure of utterances of 
pilots in the agony of impending impact except to the very rare and unusual extent 
where the utterances are directly relevant to an issue.162 

131. When a CVR does contain such information, the court can order that only relevant portions 

be produced. The relevant portions will typically contain professional, non-personal, 

communications about the operation of the aircraft. These kinds of communications do not engage 

privacy interests in the same way that information about a pilot’s private life would.163 

Importance of the privilege outside civil litigation 
132. Aviation accidents are rare. Lawsuits arising out of aviation accidents are even more rare. 

There are far more important privacy concerns that are protected by the privilege, including: 

(a) protection from use in criminal cases; 

(b) protection from use in disciplinary proceedings; and, 

(c) protection from employers eavesdropping on their pilots after every flight. 

133. If an application for production of a CVR were pursued for use in criminal cases or 

disciplinary proceedings, a court would likely give different weight to the factors considered in 

the balancing test. As expressed in the Dubin Commission Report: 

Different considerations apply to criminal proceedings which may be taken against 
pilots. The cockpit voice recorder is mandatory. To permit of its use in criminal 

 
161 CTAISB Act, s. 28(6)(c). 
162 Air France, para. 71 
163 Canada (Information Commissioner) v. Canada (Transportation Accident Investigation and 
Safety Board), 2006 FCA 157, [2007] 1 FCR 203, para. 52-54 
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proceedings against the pilot would be to run counter to one of our most basic 
tenets: nemo debet se-ipsem accusare – no one is required to incriminate himself. 
… 
The reasons which favour prohibition of the use of cockpit voice recorders in 
criminal proceedings are, in my opinion, equally applicable to disciplinary 
proceedings. 164 

134. Production of a CVR in a civil case would not undermine the value of the privilege in these 

contexts. 

135. Perhaps the most important job that the privilege accomplishes is to protect pilots from 

eavesdropping by their own employers. Without the privilege, employers could download CVR 

recordings and listen to personal and private conversations between their pilots after every flight. 

The privilege therefore works to protect pilots on a daily basis. 

136. The evidence shows that this daily protection from employers is the primary interest of 

pilots. This is made clear in the submissions regarding the addition of LVVRs to locomotives 

discussed above.165 Similar concerns were expressed by Daniel Cadieux, the National Chair of the 

Air Canada Pilots Association. Mr. Cadieux explained that pilots have insisted that provisions be 

included in their collective agreements prohibiting employers from using CVRs to punish pilots 

because “reprisals by our employer is a significant fear”.166 

137. Commissioner Dubin also found that access to CVRs by employers was a concern of pilots: 

Agreements or understandings exist between the various major airlines and their 
crews as to the limited use to be made by the former of cockpit voice recorders. The 
emphasis of these agreements or undertakings is to ensure that cockpit voice 
recorders will not be used for disciplinary purposes.167 

138. The confidentiality order in this case protects the flight crew from disciplinary action by 

Air Canada: the CVR can only be shared with Air Canada employees if their counsel considers it 

necessary for the purposes of the action. Disclosure of the CVR will not undermine this important 

reason for the privilege. 

 
164 Laporte Affidavit, Exhibit E- Dubin Commission Inquiry (AR, Vol. 4 Part II, p. 2115-2116) 
165 See paragraphs 117 - 119 above. 
166 Daniel Cadieux Affidavit made May 10, 2019, para 21-23 (AR, Vol. 3 Part II , Tab X, p. 
1717) 
167 Laporte Affidavit, Exhibit E - Dubin Commission Inquiry (AR, Vol. 4 Part II, p. 2107) 
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139. Finally, the importance of the privilege in protecting pilots from their employers is 

highlighted by the fact that the privilege cannot be overcome by an employer seeking to use the 

CVR in disciplinary proceedings. In contrast, there is an explicit balancing test to be used in civil 

litigation that arises out of a recommendation from the Dubin Commission: 

If the cockpit voice recorder were absolutely privileged as contended for by 
CALPA, an injured passenger or the estate of a deceased passenger might be 
deprived of the only evidence available with respect to the cause of the accident. 
This would decide, once and for all, against the public interest in the administration 
of justice.  On the other hand, if the tapes were only producible on an order of a 
judge in civil proceedings, he would be in a position to weigh the public interest in 
the administration of justice against the public interest in maintaining 
confidentiality. In weighing these interests, the judge would be able to take into 
account the damage to the relationship of the pilots and their employers, the 
availability of the evidence from other sources, the effect of the production of the 
document on aviation safety and any other submissions which might support a 
ruling in favour of privilege if objection is taken to production, as well as to the 
cogency of the material.168 

140. The chambers decision in this case is exactly what Commissioner Dubin was 

contemplating when he wrote his passage. The TSB’s appeal must fail. 

PART IV - SUBMISSIONS REGARDING COSTS 
141. The Respondents request their costs because the TSB’s appeals have delayed the 

prosecution of the class action for over two years. 

PART V - ORDER REQUESTED 
142. The Respondents request that the appeal be dismissed. 

 

DATED at Vancouver, BC this 25th day of February, 2022. 
 
 

    
Counsel for the Respondents,  
Jamie Thornback 

  

 
168 Laporte Affidavit, Exhibit E - Dubin Commission Inquiry (AR, Vol. 4 Part II, p. 2115) 
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PART VI - IMPACT OF CONFIDENTIALITY ORDER 
143. The CVR is not in the record before this Court. As a result, there are no orders, publication 

bans, restrictions on public access, or other information in the file that could have an impact on 

the Court’s reasons. 
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