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PART I - OVERVIEW AND FACTS 

1. Overview 

1. This appeal involves the interpretation of s. 28(6) of the Canadian Transportation Accident 

Investigation and Safety Board Act (the “Act”). It is an opportunity to reaffirm the following core 

principles of statutory interpretation:  

(a) Parliamentary sovereignty: The responsibility for setting policy in a democracy 

rests with Parliament and the provincial legislatures, not the courts. The interpretation 

of legislation begins with and is rooted in the text of the statute and consideration of 

the specific words chosen (and omitted) by Parliament.  

(b) Bilingual interpretation: The English and French versions of a federal statute are 

equally authoritative when attempting to discern Parliament’s intent.  

(c) Audi alteram partem: Except in exceptional circumstances, court hearings take place 

in open court in the presence of the parties and their counsel, and each party is 

entitled to see and respond to everything which is relevant to the court’s decision. 

Where a statute is subject to two plausible interpretations, an interpretation consistent 

with these fundamental principles of our justice system must be preferred.  

2. This appeal arises from a certified class action brought on behalf of passengers on board 

Air Canada Flight 624 when it crashed short of the runway at the Halifax Stanfield International 

Airport during a snowstorm on March 29, 2015.  

3. Among other things, the common issues for trial focus on whether any act or omission by 

Air Canada or its pilots, including with respect to the landing, breached the requisite standard of care 

and caused or contributed to the crash. To determine these issues, the trial court will require evidence 

regarding what transpired in the cockpit during the critical period leading up to the crash. 

4. There is a real-time, verbatim recording of exactly what transpired during this period of time 

because the aircraft was outfitted with a Cockpit Voice Recorder (the “CVR” or “on-board 

recording”). The CVR contains reliable evidence that is relevant to material issues in this litigation. 

In many respects, it is also the only evidence available because the pilots do not remember critical 

events. Without the CVR, important information regarding the pilots’ discussions, awareness, 
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observations, and decision-making leading up to and culminating in the crash will not be available at 

trial.  

5. The Defendant/Respondent, Airbus S.A.S. (“Airbus”), moved for production of the CVR 

pursuant to s. 28(6) of the Act. The Chambers Judge concluded that the statutory test for production 

was met, and ordered production of the CVR subject to an extensive confidentiality order. Before 

doing so, he reviewed the CVR in chambers, and gave the Appellant, the Transportation Safety 

Board of Canada (the “TSB”), and the Air Canada Pilots Association (the “ACPA”), an opportunity 

to make both oral and written submissions inter partes. The Chambers Judge rejected the TSB’s 

request to make further submissions ex parte.  

6. The TSB is critical of the Chambers Judge for failing to permit ex parte submissions, and 

submits he applied the wrong test for production of the CVR. The appeal should be dismissed for the 

following reasons: 

Section 28 does not require ex parte submissions 

(a) It is clear from the text of s. 28(6) that it does not give the TSB the extraordinary 

ability to make submissions in the absence of the parties. While Parliament has 

expressly granted the right to make “ex parte” submissions in other circumstances, 

including in another section of the Act, neither the English nor the French version of 

s. 28(6) mention “ex parte” submissions. They refer to the judge reviewing the CVR 

“in camera” or “à huis clos”, and permit the TSB to make submissions, but words 

connoting the absence of the parties, such as “ex parte”, do not appear.  

(b) To the extent s. 28(6) contemplates any derogation from the audi alteram partem or 

open court principles by using the words “in camera” and “à huis clos”, it is clear 

from the French version of the statute that these terms merely qualify the judge’s 

examination of the on-board recording, and not the TSB’s ability to make 

submissions. 

(c) The TSB’s interpretation of the statute is inconsistent with the other indicators of 

legislative intent, which is to create a limited privilege principally to protect pilot 

privacy (for example, by preventing eavesdropping by employers and disclosure in 

litigation of irrelevant private communications). It is not necessary to permit the TSB 
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to make ex parte submissions in order to achieve that goal. A judge reviewing an on-

board recording alone in his chambers does not need the TSB’s assistance to 

distinguish between private and operational communications. 

(d) In short, the TSB is asking the Court to re-write s. 28(6) of the Act, and in a manner 

inconsistent with fundamental principles of justice. 

The test for production is set out in s. 28(6)(c) of the Act 

(e) Section 28(6)(c) of the Act requires the court to consider whether “in the 

circumstances of the case… the public interest in the proper administration of justice 

outweighs in importance the privilege attached to the on-board recording” before 

ordering production. The test applied by the Chambers Judge was first articulated by 

Justice Strathy (as he then was) in Société Air France v. Greater Toronto Airports 

Authority (“Air France”),1 and subsequently confirmed by the Court of Appeal for 

Ontario. The Air France articulation of the test is taken directly from the language in 

s. 28(6)(c) of the Act. In applying the test, the Chambers Judge considered all of the 

factors raised by the TSB, including concerns regarding pilot privacy and aviation 

safety. The Chambers Judge concluded that there are no concerns for pilot privacy in 

this case since the CVR does not contain any private communications, and the TSB’s 

safety concerns are “speculative” and without evidentiary support.  

(f) In the courts below, the TSB took the position that the test for production is that set 

out in Wappen-Reederei GmbH & Co. KG v. Hyde Park (The) (“Hyde Park”) 2 rather 

than Air France, and suggested that production be refused unless “there would be a 

miscarriage of justice”.3 While the TSB remains critical of the Air France 

formulation of the test, it now appears to be advocating that the party seeking 

production must show that the evidence contained in the CVR is not otherwise 

available. To the extent the TSB’s position is that there is some threshold requirement 

for production, such as establishing a miscarriage of justice or demonstrating that the 

                                                 
1 Société Air France v. Greater Toronto Airports Authority, 2009 CanLII 69321 (ON SC), aff’d 

Société Air France v. NAV Canada, 2010 ONCA 598. 
2 Wappen-Reederei GmbH & Co. KG v. Hyde Park (The), 2006 FC 150. 
3 TSB Court of Appeal Factum, at para. 110, Respondent’s Record (“R.R.”), Tab 2 at 67. 

https://www.canlii.org/en/on/onsc/doc/2009/2009canlii69321/2009canlii69321.html?autocompleteStr=air%20france%202009&autocompletePos=4
https://www.canlii.org/en/on/onca/doc/2010/2010onca598/2010onca598.html
https://www.canlii.org/en/ca/fct/doc/2006/2006fc150/2006fc150.html?autocompleteStr=Wappen-Reederei%20GmbH%20%26%20Co.%20KG%20v.%20Hyde%20Park%20(The)%2C%202006%20FC%20150&autocompletePos=1
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evidence contained in the CVR is not otherwise available, it is inconsistent with the 

language of s. 28(6)(c) which contemplates a weighing of interests. 

7. In any event, neither of the two issues raised on appeal has any impact on the outcome of this 

particular case given the factual findings made by the Chambers Judge which are entitled to 

deference on appeal: 

(a) Even if the Court concludes that s. 28 of the Act requires or permits ex parte 

submissions, the Chambers Judge concluded he did not require further submissions 

from the TSB because he had no difficulty understanding the contents of the CVR.4 

Any error is immaterial.  

(b) It is irrelevant whether the test for production is that set out in Air France, Hyde 

Park, or any of the other authorities relied on by the TSB. Every identified 

articulation of the test is met given the key factual findings made by the Chambers 

Judge in this case: (i) the CVR contains reliable evidence that is relevant to material 

issues in this litigation and not otherwise available to the parties; (ii) there are no 

concerns for pilot privacy because the CVR does not contain any private material; 

and (iii) the TSB’s concerns regarding safety and the possible “chilling effect” of 

production on pilot communications are speculative and not borne out by the 

evidence.  

2. Facts 

A. The Crash 

8. On March 28, 2015, the Defendants, John Doe #1 (the “Captain”) and John Doe #2 

(the “First Officer”), were flying Air Canada Flight 624 from Toronto to Halifax.5 There were 133 

passengers and five crew members on board.6  

9. On the approach to the airport there was heavy snowfall, high winds, low cloud ceiling, and 

low visibility. Due to the poor weather conditions, the pilots circled the airport for approximately 30 

                                                 
4 Transcript of Oral Decision of the Honourable Justice Patrick J. Duncan (“Chambers Judge Oral 

Reasons”), Appellant’s Record (“A.R.”), Part I, vol. 1, Tab 1 at 7-8. 
5 Amended Notice of Action (“Claim”), A.R., Part II, vol. 1, Tab F at 92-93, paras. 19-21.  
6 Notice of Defence with Crossclaim of Airbus S.A.S (“Airbus Defence”), A.R., Part II, vol. 1, Tab 

G at 113, para. 16. 
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minutes. They advised the passengers that the weather conditions prevented the scheduled landing 

and they were waiting for improved visibility and the cloud ceiling to lift before attempting to land.7 

10. Eventually, the pilots were cleared to attempt to land. As the aircraft descended, it drifted 

below the vertical descent flight path set by the pilots. As a result, when the pilots continued the 

landing without adjusting the flight path angle and speed of the aircraft, it hit the ground 

approximately 225 meters short of the runway.8 The aircraft became airborne again after the initial 

impact, hit the ground a second time shortly before the start of the runway, and skidded forward 

eventually coming to rest about 579 meters down the runway.9 

B. The Allegations Against Air Canada and the Pilots 

11. A class action was commenced on behalf of the passengers on board the flight when it 

crashed. The class action was subsequently certified on consent.10   

12. Among other things, the plaintiffs allege that Air Canada and the pilots were negligent. 

Accordingly, a number of the common issues for trial focus on whether any act or omission by 

Air Canada or its pilots, including with respect to the landing, breached the requisite standard of care 

and caused or contributed to the crash.11 This includes a claim of negligence by Airbus for alleged 

failure to provide adequate instructions and training in relation to the aircraft and aircraft systems that 

would be pertinent to the possible causes of the accident. 

13. To determine these common issues, the trial court will require evidence regarding what 

transpired in the cockpit during the critical period leading up to the crash while the pilots circled the 

airport, discussed their options, made a decision to attempt to land, and then attempted to execute that 

landing.12 For example, evidence will be required regarding: (i) whether the pilots considered 

changing the flight plan after receiving reports that visibility had decreased and another plane 

unsuccessfully attempted to land; (ii) whether the pilots noticed on final approach that the aircraft 

                                                 
7 Airbus Defence, A.R., Part II, vol. 1, Tab G at 113, at paras. 17-19. 
8 Ibid, at para. 20.  
9 Ibid, at para. 23. 
10 Claim, A.R., Part II, vol. 1, Tab F at 89 and 91, paras. 9(h) and 10-14; Carroll-Byrne v. Air 

Canada, 2016 NSSC 354, at paras. 1-2.  
11 Canada (Transportation Safety Board) v. Carroll-Byrne, 2021 NSCA 34, at para. 8 (the “Appeal 

Decision”), A.R., Part I, vol. 1, Tab 4. See also Certification Order of the Honourable Justice Denise 

Boudreau, dated December 14, 2016, R.R., Tab 1.  
12 Ibid, at paras. 64-66. 

https://canlii.ca/t/gxn12#par1
https://www.canlii.org/en/ns/nsca/doc/2021/2021nsca34/2021nsca34.html?autocompleteStr=byrne%20nsca&autocompletePos=2
https://canlii.ca/t/jfc9s#par64
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had drifted dangerously below and diverged from their pre-set vertical descent flight path angle; and 

(iii) what conversations, if any, the pilots had about the divergence and what steps, if any, they took 

to attempt to correct it. 

C. The TSB Report and Reliance on the CVR 

14. The TSB investigated the crash and prepared a public report setting out its findings 

(the “TSB Report”).  

15. The TSB Report refers to and relies on information obtained from the CVR. This is provided 

by s. 28(3) and (4) of the Act, which permit the TSB to obtain on-board recordings for use during 

investigations of aviation occurrences, and report contents related to the causes or contributing 

factors of occurrence or the identification of safety deficiencies.13 Pursuant to s. 7 of the Act, the 

findings made by the TSB are not binding on the parties to legal proceedings and may not be 

construed as assigning fault or determining civil liability.14 

16. In the TSB Report, the TSB confirmed that the CVR had a recording capacity of 120 minutes 

and maintained power until about the time of the second impact.15 The CVR memory was 

“downloaded successfully” and contains a “good-quality audio recording of the occurrence flight”.16 

As a result, the CVR contains a real time, verbatim recording of all of the discussions between the 

pilots and other cockpit sounds (such as alarms) during the key time period in issue in this litigation.  

17. While the TSB objects to the parties having access to this critical evidence for purposes of 

this class action litigation, it admits it was necessary for it to rely on the contents of the CVR for 

purposes of its own investigation and report, including to support its findings regarding causation and 

to identify substantive safety deficiencies.17  

18. The CVR is not only highly reliable evidence regarding exactly what happened during the key 

period in issue in this litigation, in many respects it is the only evidence available because of gaps 

                                                 
13 Canadian Transportation Accident Investigation and Safety Board Act, S.C. 1989, c. 3, s. 28 (the 

“Act”).  
14 Ibid, ss. 7(3) and (4).  
15 TSB Report, A.R., Part II, vol. 3, Tab T at 1443. 
16 Ibid. See also Affidavit of Jean L. Laporte, A.R., Part II, vol. 4, Tab Z at 1860-1861, 1864 and 

1882.  
17 TSB Report, A.R., Part II, vol. 3, Tab T at 1423. 

https://www.canlii.org/en/ca/laws/stat/sc-1989-c-3/latest/sc-1989-c-3.html?autocompleteStr=Transportation%20Accident%20Investigation%20and%20Safety%20Board%20Act&autocompletePos=1
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and inconsistencies in the pilots’ recollection of events. At their examinations for discovery, the 

pilots could not remember what they discussed or what they observed and commented on during the 

flight.18 This leaves gaps in the evidence in respect of key events that are at the heart of the common 

issues.19  

D. The Production Motion 

19. As a result of the gaps in the pilots’ discovery evidence, Airbus moved for production from 

the TSB of the CVR and any associated transcripts. The motion was supported by the Plaintiffs and 

the Defendants, NAV Canada and the Halifax International Airport Authority. 

20. Although not parties to this litigation, the TSB and ACPA were granted intervener status and 

permitted to make written and oral submissions with respect to production of the CVR. The TSB, 

ACPA, and the Defendants, Air Canada and the pilots, opposed the motion.  

21. In addition to making both written and oral submissions with respect to production of the 

CVR inter partes, the TSB also asked to make submissions ex parte. The moving parties opposed the 

request.  

                                                 
18 For example, during the Captain’s examination for discovery, he could not remember whether he 

and the First Officer considered changing the flight plan (for example, by diverting to Montréal) after 

receiving a report that visibility in Halifax had decreased to a quarter statute mile. The Captain also 

could not remember whether he discussed the significance of the weather update with the First 

Officer, or the impact of the information on his decision to attempt to land at Halifax. Similarly, the 

First Officer could not recall what specific conversations he had with the Captain during the go-

around briefing: Examination for Discovery Transcript of the First Officer dated October 20, 2017 

(“First Officer’s Transcript”), at pp. 72-73, qq. 339-341 and p. 75, q. 349, A.R., Part II, vol. 3, Tab 

Q at 1188-1189 and 1191; Examination for Discovery Transcript of the Captain dated October 19, 

2017 (“Captain’s Transcript”) at pp. 88-89, qq. 472-478, p. 92, q. 498, pp. 146-147, qq. 752-755, 

A.R., Part II, vol. 2, Tab P at 978-979, 982 and 1036-1037.  

19 Brief of Airbus S.A.S. re: CVR Motion dated June 10, 2019, A.R., Part II, vol. 3, Tab S at 1294-

1298. See also Excerpts from the Transportation Safety Board Report that Address the Evidentiary 

Gaps in the Pilots’ Evidence at the Examinations for Discovery, A.R., Part II, vol. IV, Tab JJ.  
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E. The Chambers Judge Denied the TSB’s Request to Make Secret Submissions 

22. The Chambers Judge declined the TSB’s requests to provide additional submissions ex parte 

after reviewing the CVR alone in his chambers and gave oral reasons for this decision. Among other 

things, he explained:  

So, having reviewed the contents of the cockpit voice recorder and the transcripts, I have 

concluded that it’s not necessary for me to resolve the question of whether the statute permits 

the TSB to make representations on an ex parte basis. Even if that is permitted, which is 

something I’m not convinced of, to be quite frank, I would not be prepared to receive such 

representations in this case… 

 

I can say that I had no difficulty in understanding the privileged materials and how they relate 

to the pleadings… 

 

My review of the CVR demonstrates a flight crew focused on operational issues engaging in 

professional conversations, at least some of which are relevant to the issues raised by the 

pleadings. Having regard to the questions I must answer in determining the Motion, there is 

nothing in that material that would support a conclusion that it was appropriate or necessary 

to take the extraordinary step of a (inaudible) from one party of several in a Motion on an 

ex parte basis.20 

 

23. The Chambers Judge also released written reasons. He concluded that the conditions of 

s. 28(6)(b) of the Act had been met because he reviewed the CVR in camera and permitted the TSB 

to make written and oral submissions inter partes.21 

F. The Chambers Judge Ordered Production of the CVR 

24. The Chambers Judge began his reasons regarding production of the CVR by setting out the 

full text of the relevant provisions of the Act. He confirmed that the privilege created by these 

provisions is not absolute, and the test for production is set out in s. 28(6)(c) of the Act which states 

the court “shall” order production of the on-board recording “if the court… concludes in the 

circumstances of the case that the public interest in the proper administration of justice outweighs in 

importance the privilege attached to the on-board recording by virtue of this section”.22   

                                                 
20 Chambers Judge Oral Reasons, A.R., Part I, vol. 1, Tab 1 at 7-8.  
21 Carroll-Byrne v. Air Canada, 2019 NSSC 339, at para. 11 (the “Chambers Judge Decision”), 

A.R., Part I, vol. 1, Tab 2 at 35-37. 
22 Ibid, at paras. 6-8, A.R., Part I, vol. 1, Tab 2.  

https://www.canlii.org/en/ns/nssc/doc/2019/2019nssc339/2019nssc339.html
https://canlii.ca/t/j3g22#par6
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25. The key finding made by the Chambers Judge with respect to the first part of the statutory test 

is not merely that the CVR contains reliable evidence that is relevant to material issues in the 

litigation, but also that, in many respects, it is the only evidence regarding those important issues.23  

26. The TSB erroneously submits that the Chambers Judge refused “to permit the TSB to make 

submissions on this issue”, and failed to consider “other ways of filling such “gaps” [in the 

evidence], such as reliance on the [Flight Data Recorder] or evidence from other witnesses”.24 The 

Chambers Judge not only permitted the TSB to make submissions regarding this issue, he carefully 

considered and rejected them: 

[48] Counsel for the respondents submitted that there are other sources than the CVR to 

obtain the information that would fill the evidentiary gaps. While that was true for some 

questions, my overall observation is that the discovery evidence of these two officers has 

been demonstrated to be necessary to answering important questions, and since they have not 

been able to do so satisfactorily, the CVR represents the only way to get that information.25 

 

27. Notably, the TSB did not require ex parte submissions to address the gaps in the evidence. 

The gaps were identified by the moving parties based on an analysis of the TSB Report and the 

pilots’ discovery evidence.  

28. The TSB’s suggestion that the Chambers Judge failed “to consider factors favouring the 

privilege at the second stage”, or concluded that “if the contents of the CVR are relevant to the 

question in issue, the privilege is set aside and the CVR is to be disclosed”, is also without merit.26 

The Chambers Judge expressly confirmed that the fact “the CVR has important evidentiary value and 

is necessary… does not end the analysis”.27 He then went on to the second step of the statutory test to 

consider the factors relating to the importance of the privilege. He expressly considered all of the 

factors raised by the TSB, including concerns regarding pilot privacy and aviation safety.28  

                                                 
23 Chambers Judge Decision, at paras. 23, 29, 30, 31, 46, 48, 49, 50 and 67, A.R., Part I, vol. 1, Tab 

2.  
24 Factum of the Appellant in the Supreme Court of Canada, Transportation Safety Board of Canada 

(“A.F.”), at para. 61. 
25 Chambers Judge Decision, at para. 48, A.R., Part I, vol. 1, Tab 2. See also Transcript of Motion, 

A.R., Part II, vol. 2, Tab M at 495. 
26 A.F., at para. 66.  
27 Chambers Judge Decision, at para. 49, A.R., Part I, vol. 1, Tab 2.  
28 Ibid, at paras. 34-44 and 54-60.  

https://canlii.ca/t/j3g22#par23
https://canlii.ca/t/j3g22#par48
https://canlii.ca/t/j3g22#par49
https://canlii.ca/t/j3g22#par34
https://canlii.ca/t/j3g22#par54


- 10 - 

 

 

29. After reviewing the CVR, the Chambers Judge concluded the pilots’ privacy interests would 

not be inappropriately invaded by release of the CVR “under the very stringent conditions proposed”, 

notably observing that the CVR “does not contain any private or scandalous material”.29   

30. The Chambers Judge also endorsed the following comments of Chief Justice Strathy 

regarding the issue of pilot privacy more generally: 

In my view, the concern is largely illusory for the reasons identified in the report of the 

[Dubin Commission which gave rise to the statutory privilege]. Much of the content of the 

communications between the pilots has already been disclosed in the report of the TSB 

which, although not quoting the conversations verbatim, has given its own summary of them. 

The pilots’ privacy has already been infringed by the disclosure in the TSB report of the 

substance of their communications and conversations. This report has been publicly released 

and posted on the TSB website. I fail to see how the disclosure of the actual conversations, to 

the parties to this litigation, for use only in this litigation and subject to a confidentiality 

order, could be a more serious invasion of the pilots’ privacy than the public disclosure of the 

report itself.30  

 

31. The Dubin Commission,31 and Chief Justice Strathy32 and the Court of Appeal for Ontario33 

in Air France, all rejected the TSB’s  “speculative” concerns regarding aviation safety. As stated by 

the Court of Appeal in Air France: “the appellant’s suggestion of a chilling effect from production 

has no evidentiary basis and is nothing more than speculation”.34 The Chambers Judge reached the 

same conclusion. In doing so, he had regard to the following evidence and considerations: 

(a) The safety concerns raised by the TSB have not been experienced in many other 

jurisdictions that routinely disclose on-board recordings. For example, transcripts of 

conversations relevant to accident investigations are required to be publicly disclosed 

in the U.S., including in respect of Canadian flights to the U.S. The Chambers Judge 

accepted expert evidence that in more than 50 years of experience, the U.S. National 

Transportation Safety Board (the “NTSB”) has found no evidence that disclosure had 

                                                 
29 Ibid, at paras. 64 and 68.  
30 Air France (ON SC), supra note 1, at para. 133.  
31  Canada, Commission of Inquiry on Aviation Safety, The Honourable Mr. Justice Charles L. 

Dubin, Report of the Commission of Inquiry on Aviation Safety, (the “Dubin Commission Report”), 

vol. 1 at 234.  
32 Air France (ON SC), supra note 1, at para. 135. 
33 Air France (ON CA), supra note 1, at para. 29.   
34 Ibid.  

https://canlii.ca/t/j3g22#par64
https://canlii.ca/t/270zv#par133
https://publications.gc.ca/site/eng/9.831793/publication.html?wbdisable=true
https://canlii.ca/t/270zv#par135
https://canlii.ca/t/2cld9#par29
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a negative impact on aviation safety, pilot communications in the cockpit, or witness 

cooperation with investigations.35 

(b) Air Canada flies into the U.S., so its flight crews are already subject to the U.S. 

disclosure requirements if an accident involving them is investigated by the NTSB. 

“No evidence has been led to indicate that complying with these provisions for the 

NTSB has had the chilling effects predicted”.36 

(c) The TSB’s concerns regarding a possible chilling effect on communications between 

pilots carried no weight with the Dubin Commission, which concluded that on-board 

recordings can be released by the court, in appropriate cases, without impairing 

aviation safety.37 

(d) The Chambers Judge did not accept that pilots will curtail critical communications, 

endangering themselves and their passengers, because of the possibility 

communications might be produced in some future legal proceedings in the event of 

an accident.38  

32. Having regard to all of these factors, the Chambers Judge concluded “in the circumstances of 

this case, the public interest in the administration of justice outweighs the importance attached to the 

statutory privilege protecting the cockpit voice recorder”, and ordered production of the CVR to the 

parties.39 

33. After soliciting further submissions on the issue, including from the TSB, the Chambers 

Judge imposed strict terms and conditions to ensure the contents of the CVR are protected and 

produced only to the minimal extent necessary to ensure the proper administration of justice. Among 

other things, the Chambers Judge ordered: (i) the CVR shall not be used for any purpose other than 

for the litigation; (ii) all copies of the CVR will have a label indicating it is a protected document and 

solely for use in the litigation; (iii) the CVR may only be disclosed to a limited set of individuals, 

including counsel for a party, any named party or employee of a party to the litigation, experts 

                                                 
35 Chambers Judge Decision, at para. 41, A.R., Part I, vol. 1, Tab 2.  
36 Ibid, at para. 42. 
37 Ibid, at para. 54; Dubin Commission Report, supra note 31 at 234.  
38 Chambers Judge Decision, at paras. 54-55.  
39 Ibid, at para. 63.  

https://canlii.ca/t/j3g22#par41
https://canlii.ca/t/j3g22#par42
https://canlii.ca/t/j3g22#par54
https://canlii.ca/t/j3g22#par54
https://canlii.ca/t/j3g22#par63
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involved in the litigation, and Court staff; (iv) before the CVR is disclosed to any person, counsel 

must provide that person with a copy of the Order of the Chambers Judge and secure that persons’ 

agreement to be bound by the Order; (v) in the event any portion of the CVR is included with or 

disclosed in court documents, those documents shall be delivered under seal for filing and shall be 

kept filed under seal.40 

G.  The Appeal Decision  

34. The TSB’s appeal was dismissed by a unanimous panel of the Court of Appeal. 

35. Regarding the issue of ex parte submissions, the Court of Appeal noted that the language of 

s. 28(6) does not authorize the TSB to make ex parte submissions;41 the absence of the words 

ex parte in both the English and French versions leaves no ambiguity.42 Moreover, there is a clear 

distinction between “in camera” and “ex parte”, which appears throughout legislation, including in 

the Act. The words have “well known and different legal meanings.”43  In any event, the TSB failed 

to describe how its ex parte submissions would have had any impact on the court’s analysis, and the 

Chambers Judge concluded he needed no assistance understanding the contents of the CVR.44 As a 

result, even if the Act requires ex parte submissions, the TSB failed to “establish that the error was 

material in the sense of potentially affecting the outcome”.45 

36. The Court of Appeal rejected the TSB’s submission that the Chambers Judge erred by 

applying the test for production described in Air France rather than Hyde Park. As confirmed by the 

court, “[t]he criteria in Hyde Park—looking at the subject matter of the litigation, the nature, 

necessity and probative value of the evidence, as well as alternative means of obtaining the same 

information—are all subsumed in the Air France analysis. The only material distinction is Hyde 

Park’s addition of ‘the possibility of a miscarriage of justice’”.46 The court observed that the 

“miscarriage of justice” test has no apparent basis in the legislation and was rejected by Chief Justice 

                                                 
40 Order of Justice Duncan dated December 18, 2019, A.R., Part II, vol. 1, Tab B.  
41 Appeal Decision, at para. 24, A.R., Part I, vol. 1, Tab 4. 
42 Ibid, at para. 30. 
43 Ibid, at para. 25. 
44 Ibid, at para. 45. 
45 Ibid, at para. 47. 
46 Ibid, at para. 56.  

https://canlii.ca/t/jfc9s#par24
https://canlii.ca/t/jfc9s#par30
https://canlii.ca/t/jfc9s#par25
https://canlii.ca/t/jfc9s#par45
https://canlii.ca/t/jfc9s#par47
https://canlii.ca/t/jfc9s#par56
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Strathy and the Court of Appeal for Ontario in Air France. It is a test originating in the Criminal 

Code, where it is applied retrospectively on appellate review.47 The Court of Appeal concluded: 

The “possibility of a miscarriage of justice” test described in Hyde Park was rejected in 

Air France as a bar too high, considering the balancing language of s. 28 of the Act and the 

difficulty of applying such a test prospectively. These are strong reasons to reject the 

“possibility of a miscarriage of justice” test, and Justice Duncan clearly agreed.48 

 

37. The Court of Appeal found no reason to interfere with the Chambers Judge’s application of 

the statutory test to the circumstances of this case. 

PART II - ISSUES 

38. This appeal raises two issues: 

(a) Does s. 28(6)(b) of the Act entitle the TSB to make submissions in the absence of the 

parties to a court prior to any decision to release an on-board recording (in this case, a 

CVR)? 

(b) What is the test to be applied by a court deciding whether to order production of the 

contents of an on-board recording (in this case, a CVR) pursuant to s. 28(6)(c) of the 

Act?  

PART III - ARGUMENT 

1. The Standard of Review  

39. The standard of review for both issues is correctness. However, if the Court concludes that ex 

parte submissions can be permitted, rather than required, the decision of the Chambers Judge to deny 

the TSB’s request is discretionary and entitled to deference. Similarly, if the Chambers Judge applied 

the correct test for production of the CVR, his application of that test to the facts of this case is owed 

deference on appeal.49 The findings of fact made by the Chambers Judge and his exercise of 

discretion are also entitled to deference.50  

                                                 
47 Ibid, at para. 57.  
48 Ibid, at para. 59. 
49 Canadian Broadcasting Corp. v. Manitoba, 2021 SCC 33, at para. 88; Cowper‑Smith v. Morgan, 

2017 SCC 61, at para. 46; Bank of Montreal v. Marcotte, 2014 SCC 55, at para. 24; Air France (ON 

CA), supra note 1, at para. 16. See also TSB Court of Appeal Factum, at para. 39, R.R. Tab 2 at 41. 
50 Housen v. Nikolaisen, 2002 SCC 33, at para. 10 and 36-37. See, e.g., AIC Limited v. Fischer, 2013 

SCC 69, at para. 65. 

https://canlii.ca/t/jfc9s#par57
https://canlii.ca/t/jfc9s#par59
https://canlii.ca/t/jj7kf#par88
https://canlii.ca/t/hp9mm#par46
https://canlii.ca/t/g91dq#par24
https://canlii.ca/t/2cld9#par16
https://canlii.ca/t/51tl#par10
https://canlii.ca/t/51tl#par36
https://canlii.ca/t/g2bhl#par65
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2. Section 28(6)(b) of the Act does Not Require Ex Parte Submissions 

A. The TSB’s New Position 

40. The position now taken by the TSB is different than, and inconsistent with, its position in the 

courts below.  

41. In the courts below, the TSB expressly sought “to make ex parte submissions to the Court 

with respect to the contents of the CVR”.51 It conceded the words ex parte and in camera are not the 

same,52 and that “ex parte” means “in the absence of the parties”.53 It acknowledged the words 

“ex parte” do not appear in s. 28(6) of the Act,54 and there is no case in which the words in camera 

have ever previously been interpreted to permit, let alone require, ex parte submissions by the TSB.55  

42. The TSB has now reversed its position. It now contends the words ex parte do not in fact 

mean “in the absence of the parties”. Instead, it submits those words refer narrowly only to 

circumstances in which a party has not been given notice.56 According to the TSB, it no longer seeks 

to make “ex parte” submissions (as it has narrowly redefined those words). Rather, it now asserts it is 

seeking to make “in camera” submissions, but argues the words “in camera” necessarily include the 

right to make submissions “in the absence of the parties” (i.e., the definition it previously attributed 

to the words “ex parte”).57  

43. As confirmed by the courts below, the TSB’s previous position was untenable, including 

because its request to make ex parte submissions has no basis in the text of s. 28(6).  

44. The TSB’s new position is equally untenable because: (i) it requires redefining the words 

ex parte and in camera in a manner inconsistent with their ordinary meaning and use; (ii) even if 

those words are redefined in the manner suggested by the TSB, it is still not entitled to make 

submissions “in the absence of the parties” because it is clear from the French version of s. 28(6) that 

                                                 
51 Brief of Transportation Safety Board, A.R., Part II, vol. 3, Tab U at 1511 and 1519, emphasis 

added. See also TSB Court of Appeal Factum, at paras. 5, 24-25, 49, 52, 57, 59-60, 66-68, 71, 80 and 

88, R.R. Tab 2 at 30, 36, 44, 45-48, 51-53, 55-56 and 59; Reply Submissions of Transportation 

Safety Board, A.R., Part II, vol. 3, Tab Y at 1843-1844. 
52 Brief of Transportation Safety Board, A.R., Part II, vol. 3, Tab U at 1515.  
53 Ibid at 1515.  
54 Ibid at 1514.  
55 Ibid at 1512.  
56 A.F., at paras. 45-48.  
57 Ibid, at para. 46.  
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the words “in camera” and “à huis clos” only qualify the judge’s examination of the on-board 

recording, and not the TSB’s ability to make submissions; and (iii) the TSB’s interpretation of the 

statute is inconsistent with the other indicators of legislative intent.  

B. The Text of s. 28(6) – The words used (and not used) by Parliament 

45. As confirmed by this Court, “the responsibility for setting policy in a parliamentary 

democracy rests with the legislature, not with the courts.”58 As a result, the goal of statutory 

interpretation is to discern legislative intent “by examining statutory text in its entire context and in 

its grammatical and ordinary sense, in harmony with the statute’s scheme and objects.”59 While the 

purpose and policy considerations may be relevant to the analysis, they “cannot be permitted to 

distort the actual words of the statute”.60 

46. Moreover, as stated in R. v. D.L.W., “[w]hen Parliament uses a term with a legal meaning, it 

intends the term to be given that meaning.  Words that have a well-understood legal meaning when 

used in a statute should be given that meaning unless Parliament clearly indicates otherwise.”61  

47. The words used by Parliament in s. 28(6) of the Act are “in camera”. Words connoting the 

ability to make secret submissions, such as “ex parte” or “in the absence of the parties”, do not 

appear in either the English or French versions of the provision. 

48. Before the Court of Appeal, the TSB “acknowledge[d] that the terms ‘in camera’ and ‘ex 

parte’ are not synonymous”.62 In the TSB’s factum before that court it contended that the Black’s 

Law Dictionary definitions of these words are most pertinent: 

“In camera” is not defined in the Act. TSB says that the most pertinent definition comes from 

Black’s Law Dictionary [citation omitted]: “1. In the judge’s private chambers; 2. In the 

courtroom with all spectators excluded”. 

                                                 
58 TELUS Communications Inc. v. Wellman, 2019 SCC 19, at para. 79. 
59 Michel v. Graydon, 2020 SCC 24, at para. 21. See also R. Ekins, The Nature of Legislative Intent 

(Oxford, U.K.: Oxford University Press, 2012) at 246, RBOA Tab 13. 
60 Wellman, supra note 58, at para. 79; R. v. Khill, 2021 SCC 37, at para. 111; MediaQMI inc. v. 

Kamel, 2021 SCC 23, at para. 39, citing Sun Indalex Finance, LLC v. United Steelworkers, 2013 

SCC 6, at para. 174; Reference re Broadcasting Regulatory Policy CRTC 2010-167 and 

Broadcasting Order CRTC 2010-168, 2012 SCC 68, at paras. 22-23. 
61 2016 SCC 22, at para. 20. See also Owners, Strata Plan LMS 3905 v. Crystal Square Parking 

Corp., 2020 SCC 29, at para. 39.  
62 TSB Court of Appeal Factum, at para. 58, R.R. Tab 2 at 47.  

https://canlii.ca/t/hzjnp#par79
https://canlii.ca/t/j9p0r#par21
https://canlii.ca/t/hzjnp#par79
https://canlii.ca/t/jjlbr#par111
https://canlii.ca/t/jg40v#par39
https://canlii.ca/t/fvxss#par174
https://canlii.ca/t/fv76k#par22
https://canlii.ca/t/gs0p6#par20
https://canlii.ca/t/jb62z#par39
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“Ex parte” means in the absence of the other parties. The Latin words ex parte, translated 

literally, mean “from one side or party only”. According to Black’s Law Dictionary [citation 

omitted], “ex parte” means “On or from one party only, usu. without notice to or argument 

from the adverse party”.63  

49. Courts have consistently held that the term ex parte refers to the right to make submissions in 

the absence of the other parties. For example, in Kane v. Bd. of Governors of U.B.C., Dickson J. 

(as he then was) unequivocally reaffirmed this point of law and also noted that, in principle, ex parte 

proceedings are contrary to natural justice.64 

50. Accordingly, the term in camera does not include a right to make submissions in the absence 

of other parties. That is the meaning of the term ex parte. As this Court has confirmed, “in camera” 

or “à huis clos” means that “the hearing is not open to the public”,65 whether this occurs in the 

courtroom or in the judge’s private chambers. 

51. Contrary to the TSB’s submission in this Court, it is also apparent from these definitions that 

the term ex parte does not refer narrowly only to circumstances in which a party has not been given 

notice. While the term ex parte includes circumstances in which a party has not been given notice 

(because the necessary implication is the proceeding will take place in the absence of the party and 

the party will not be able to hear and make submissions), it is not limited only to such circumstances. 

                                                 
63 TSB Court of Appeal Factum, at paras. 59-60, emphasis added, R.R. Tab 2 at 47-48. See also 

Black’s Law Dictionary, 10th ed, sub verbo “ex parte proceeding”: “A proceeding in which not all 

parties are present or given the opportunity to be heard”, RBOA Tab 4.  

64 Kane v. Bd. of Governors of U.B.C., [1980] 1 S.C.R. 1105 at 1113-1114. See, e.g., Errington v. 

Minister of Health, [1934] 1 K.B. 249 at 268, RBOA Tab 2; Alliance des Professeurs Catholiques de 

Montréal v. Quebec Labour Relations Board, [1953] 2 S.C.R. 140 at 154; Dasmesh Holdings Ltd. v. 

McDonald (1985), 60 BCLR 80, at para. 10 (BC CA); Moray Seafoods Ltd. v. Nasco Canada Ltd., 

2006 NLCA 29, at para. 35, per Wells C.J.N.L. (Welsh and Rowe JJ.A. concurring). See also Code 

de procédure civile, RLRQ, ch. C-25.01, art. 17: “Le tribunal ne peut se prononcer sur une demande 

ou, s’il agit d’office, prendre une mesure qui touche les droits d’une partie sans que celle-ci ait été 

entendue ou dûment appelée”, emphasis added; Nouveau Code de procédure civile (France), art. 14. 

65 Ruby v. Canada, 2002 SCC 75, at paras. 26 and 28; R. v. Basi, 2009 SCC 52, at paras. 38 and 41; 

R. v. B., (1980) 53 CCC (2d) 561 (MB CA) at 566, rev’d on other grounds [1981] 2 S.C.R. 480 at 

489 and 493. And, in Québec, Code of Civil Procedure, RLRQ, c. C-25.01, art. 12-13 and 15.  
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It refers to any situation in which one party is excluded, regardless of whether they have notice. The 

inference urged by the TSB that if a party is given notice then the proceeding is not ex parte is 

premised on a logical fallacy—“denying the antecedent” or “fallacy of the inverse” (If A, then B. Not 

A, therefore not B.).   

52. This Court’s decision in R. v. Basi,66 relied on by the TSB, confirms the distinction between 

in camera and ex parte proceedings. It is also an example of an ex parte proceeding in which the 

excluded party had notice. The issue on appeal was “whether the trial judge erred in permitting 

defence counsel to attend the in camera hearing sought by the Crown”.67 As explained by the Court, 

“the Crown insisted on an in camera and ex parte hearing for that purpose”.68 Defence counsel had 

notice of the Crown’s position and “objected to the ex parte nature of the hearing”.69 The Court noted 

that it had addressed the in camera aspect of the hearings in a previous decision, but “was not called 

upon to consider whether the hearings must proceed ex parte as well”.70 The Court described an 

ex parte proceeding as one in which the accused and defence counsel are “excluded”,71 and directed: 

“trial judges should adopt all reasonable measures to permit defence counsel to make meaningful 

submissions regarding what occurs in their absence”.72 Clearly, in these circumstances, the 

proceedings are “ex parte” despite the fact that notice has been provided to the excluded party.   

53. The provisions discussed below from the Access to Information Act also contemplate ex parte 

hearings conducted on notice to the excluded party, and further undermine the TSB’s narrow 

interpretation of the term ex parte.73 

54. Accordingly, to the extent that s. 28(6) of the Act authorizes steps to be taken in camera, that 

is distinct from and does not include submissions in the absence of the parties.  

                                                 
66 Basi, supra note 65. 
67 Ibid, at para. 3. 
68 Ibid, at para. 9. 
69 Ibid, at para. 10. 
70 Ibid, at para. 41. 
71 Ibid, at para. 53.  
72 Ibid, at para. 55. 
73 See paras. 65-67, below.  

https://canlii.ca/t/26mxq#par3
https://canlii.ca/t/26mxq#par9
https://canlii.ca/t/26mxq#par10
https://canlii.ca/t/26mxq#par41
https://canlii.ca/t/26mxq#par53
https://canlii.ca/t/26mxq#par55
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C. “In camera” and “à huis clos” qualify the examination of the CVR, not the 

TSB’s submissions 

55. Even if the words “in camera” and “ex parte” are redefined as urged by the TSB, it is still not 

entitled to make submissions in the absence of the parties because it is clear from the French version 

of s. 28(6) that the words “in camera” and “à huis clos” only qualify the judge’s examination of the 

on-board recording, and not the TSB’s ability to make submissions. 

56. It is well established that the English and French versions of federal legislation are equally 

authoritative.74 The Court has developed a two-step framework to interpret bilingual legislation. 

First, it must be determined “whether there is discordance between the English and French versions 

of the provision and, if so, whether a shared meaning can be found.”75 Second, “it must be 

determined whether the shared meaning is consistent with Parliament’s intent.”76 

57. In a number of leading cases, this Court has concluded that the shared meaning “trumps other 

evidence of legislative intent.”77 For example, in R. v. Mac, Bastarache J. held that “any ambiguity 

arising from the English version is resolved by the clear and unambiguous language of the French 

version of [the statutory provision]. There is therefore no need to resort to further rules of statutory 

interpretation.”78 However, there are some cases in which this Court has continued to rely on the 

second step.79 While it has been argued that the second step violates the equal status rule, the issue is 

irrelevant for purposes of this appeal because the other indicators of legislative intent also undermine 

the interpretation proposed by the TSB.80  

58. The following are the English and French versions of s. 28(6) of the Act: 

                                                 
74 See, e.g., The King v. Dubois, [1935] S.C.R. 378 at 382, 401 and 403; Re Manitoba Language 

Rights, [1985] 1 S.C.R. 721 at 774-75 and 777-78; M. Doucet, “Le bilinguisme législatif”, in M. 

Bastarache and M. Doucet, eds., Les droits linguistiques au Canada, 3rd ed. (Cowansaville: Éditions 

Yvon Blais, 2013) at 224-25 and 232-38, RBOA Tab 11. 
75 R. v. S.A.C., 2008 SCC 47, at para. 15. 
76 Ibid, at para. 16.  
77 R. Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Toronto: LexisNexis, 2014), at para. 

5.58, RBOA Tab 14.  
78 2002 SCC 24, at para. 6. See also R. v. Daoust, 2004 SCC 6, at para. 44; Sunshine Transit Service 

a/o Sunshine Limousine Service v. The Taxicab, 2014 MBCA 33, at para. 32. 
79 See, e.g., Doré v. Verdun (City), [1997] 2 S.C.R. 862, at para. 25, citing The Queen v. Cie Imm. 

BCN Ltée, [1979] 1 S.C.R. 865.  
80 M. Bastarache et al., The Law of Bilingual Interpretation (Toronto: LexisNexis, 2008) at 90-92, 

RBOA Tab 10.  

https://www.canlii.org/en/ca/scc/doc/1935/1935canlii1/1935canlii1.html?autocompleteStr=%5B1935%5D%20S.C.R.%20378%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii33/1985canlii33.html?autocompleteStr=%5B1985%5D%201%20S.C.R.%20721%20&autocompletePos=1
https://canlii.ca/t/1zvxj#par15
https://canlii.ca/t/1zvxj#par15
https://canlii.ca/t/51t0#par6
https://canlii.ca/t/1gd51#par44
https://canlii.ca/t/g6b1h#par32
https://canlii.ca/t/1fqzj#par25
https://www.canlii.org/en/ca/scc/doc/1979/1979canlii12/1979canlii12.html?autocompleteStr=The%20Queen%20v.%20Cie%20Imm.%20BCN%20Lt%C3%A9e%2C%20%5B1979%5D%201%20S.C.R.%20865&autocompletePos=1
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28 (6) Notwithstanding anything in this section, where, in any proceedings before a court or 

coroner, a request for the production and discovery of an on-board recording is made, the 

court or coroner shall  

(a) cause notice of the request to be given to the Board, if the Board is not a party to 

the proceedings;  

(b) in camera, examine the on-board recording and give the Board a reasonable 

opportunity to make representations with respect thereto; and  

(c) if the court or coroner concludes in the circumstances of the case that the public 

interest in the proper administration of justice outweighs in importance the privilege 

attached to the on-board recording by virtue of this section, order the production and 

discovery of the on-board recording, subject to such restrictions or conditions as the 

court or coroner deems appropriate, and may require any person to give evidence that 

relates to the on-board recording.81  

… 

28 (6) Par dérogation aux autres dispositions du présent article, le tribunal ou le coroner qui, 

dans le cours de procédures devant lui, est saisi d’une demande de production et d’examen 

d’un enregistrement de bord examine celui-ci à huis clos et donne au Bureau la possibilité 

de présenter des observations à ce sujet après lui avoir transmis un avis de la demande, 

dans le cas où celui-ci n’est pas partie aux procédures. S’il conclut, dans les circonstances 

de l’espèce, que l’intérêt public d’une bonne administration de la justice a prépondérance sur 

la protection conférée à l’enregistrement par le présent article, le tribunal ou le coroner en 

ordonne la production et l’examen, sous réserve des restrictions ou conditions qu’il juge 

indiquées; il peut en outre enjoindre à toute personne de témoigner au sujet de cet 

enregistrement.82 

59. The French version helps understand the meaning of the English version because it is clear 

and unequivocal—only the examination of the on-board recording is to take place “à huis clos” (i.e., 

behind closed doors). The phrase “à huis clos” appears after the words “examine celui-ci” and before 

the remainder of the phrase, which speaks to the TSB’s ability to make submissions: “…et donne au 

Bureau la possibilité de présenter des observations à ce sujet…”. The judge is to review the on-board 

recording in camera, and the judge is to give the TSB a reasonable opportunity to make submissions 

about the request for disclosure of the on-board recording. When the judge reviews the CVR in the 

absence of the public, the scheme of the Act authorizes him to do so alone given that “access” to the 

CVR cannot be granted until the court has ordered the production and discovery of the on-board 

                                                 
81 Act, supra note 13, s. 28(6), emphasis added.  
82 Loi sur le Bureau canadien d’enquête sur les accidents de transport et de la sécurité des 

transports, L.C. 1989, ch. 3, art. 28(6), emphasis added.  

https://www.canlii.org/fr/ca/legis/lois/lc-1989-c-3/derniere/lc-1989-c-3.html
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recording.83 This is consistent with the general practice followed for claims of solicitor-client 

privilege.84   

60. This legislative intent is crystalized in s. 22(8) of the Aeronautics Act,85 a similar provision 

enacted more recently, and relied on by the TSB in its factum.86 The Aeronautics Act authorizes 

investigations of military-civilian occurrences by the Airworthiness Investigative Authority 

(the “Authority”). Like the Act, s. 22 of the Aeronautics Act creates a limited statutory privilege for 

on-board recordings, and an exemption for investigations regarding the causes or contributing factors 

of occurrences and the identification of safety issues. Section 22(8) of the Aeronautics Act also 

contemplates a request for production and discovery of an on-board recording for use in a legal 

proceeding. The French version of s. 22(8), which deals with the examination of the on-board 

recording by the court and representations by the investigating authority, is identical to the 

corresponding provision in the French version of the Act. However, Parliament appears to have 

clarified the English version of the Aeronautics Act to make clear that the words in camera only 

qualify the examination of the on-board recording by the court. Section 22(8)(b) of the Aeronautics 

Act states: “the court… shall… (b) examine the on-board recording in camera and give the Authority 

a reasonable opportunity to make representations with respect to it”. The French version cannot mean 

both “in camera examine the on-board recording” and “examine the on-board recording in camera”. 

Parliament’s most recent pronouncement on the issue in the Aeronautics Act should prevail.   

61. Accordingly, to the extent placement of the comma in the English version of s. 28(6)(b) of the 

Act creates any ambiguity, the French version resolves it.87 As the Court held in R. v. S.A.C., where 

                                                 
83 Act, supra note 13, s. 28(2) and (6)(c). See also Appeal Decision, at para. 42, A.R., Part I, vol. 1, 

Tab 4: “Plainly read, s. 28(6) authorizes the Court—not the parties—to listen to the cockpit recorder 

in camera. The Board—which is not a party in the ordinary sense—is then given an opportunity to 

make representations with respect to the recording—something non-parties ordinarily cannot.” 

84 See, e.g., Redhead Equipment v. Canada (Attorney General), 2016 SKCA 115, at para. 8 and 50, 

citing Dixon v. Canada (1991), 6 CPC (3d) 56 (ONSC), at paras. 34-35, RBOA Tab 1. 
85 RSC 1985, c A-2. See Safeguarding Canada's Seas and Skies Act, SC 2014, c 29. 
86 A.F., at para. 96.  
87 See, e.g., Manning Timber Products Ltd. v. Minister of National Revenue, [1952] 2 S.C.R. 481 at 

484, per Taschereau J.; CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, at para. 

20. See also Bastarache et al., The Law of Bilingual Interpretation, supra note 80 at 54-55, RBOA 

Tab 10. 

https://canlii.ca/t/jfc9s#par42
https://canlii.ca/t/gt8sx#par8
https://canlii.ca/t/gt8sx#par50
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-a-2/latest/rsc-1985-c-a-2.html#Privilege__252450
https://www.canlii.org/en/ca/laws/astat/sc-2014-c-29/latest/sc-2014-c-29.html?autocompleteStr=skies%202014&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1952/1952canlii55/1952canlii55.html?autocompleteStr=%5B1952%5D%202%20S.C.R.%20481%20&autocompletePos=1
https://canlii.ca/t/1glp0#par20
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one version of the statute is ambiguous and the other is plain and unequivocal, the shared meaning of 

the statute is the one that is plain and unambiguous.88 

62. Even if the Court concludes that the English version of the provision is unambiguous such 

that the English and French versions appear inconsistent, the shared meaning is the French version 

because it is narrower. As LeBel J. held in Schreiber v. Canada (Attorney General), “where one of 

the two versions is broader than the other, the common meaning would favour the more restricted or 

limited meaning”.89 The interpretation urged by the TSB would permit secret submissions to a judge 

in the absence of parties directly affected by the decision. The French version of the provision is not 

only clear, as discussed further below, it is narrower in that it reflects a much more limited departure 

from principles that lie at the heart of our system of civil justice.  

D. Other indicators of legislative intent do not assist the TSB 

63. In the event the Court concludes it is necessary to engage in the second step of the statutory 

interpretation analysis despite the clear and unambiguous language of the French version of s. 28(6), 

the other indicators of legislative intent also undermine the interpretation urged by the TSB.  

64. First, it is evident from the scheme of the Act that Parliament distinguishes between 

in camera proceedings and ex parte submissions. Section 19(3) of the Act permits a judge to issue a 

warrant “on ex parte application” or “sur demande ex parte”.90  Having expressly used the term 

“ex parte” in other contexts in both the English and French versions of the Act, it must be concluded 

that Parliament made a deliberate decision not to grant that extraordinary power in the context of 

s. 28(6).91 Parliament is clearly aware that in camera proceedings and ex parte submissions are two 

different “techniques” that can be used to protect confidential information. As confirmed by the 

Federal Court of Appeal in Hunter v. Canada (Consumer & Corporate Affairs), Parliament must be 

                                                 
88 R. v. S.A.C., supra note 75, at para. 15.  
89 2002 SCC 62, at para. 56. See also R. v. S.A.C., supra note 75, at para. 15. 
90 Act, supra note 13, s. 19(3).  
91 Appeal Decision, at paras. 25, A.R., Part I, vol. 1, Tab 4. See also Ekins, supra note 59 at 257, 

RBOA Tab 13. 

https://www.canlii.org/en/ca/fca/doc/1991/1991canlii8251/1991canlii8251.html?autocompleteStr=hunter%20v%20canada&autocompletePos=3
https://canlii.ca/t/1zvxj#par15
https://www.canlii.org/en/ca/scc/doc/2002/2002scc62/2002scc62.html#par56
https://canlii.ca/t/1zvxj#par15
https://canlii.ca/t/jfc9s#par25
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presumed to have chosen the techniques for protecting confidentiality used in each statute 

deliberately.92 

65. The fact that Parliament clearly distinguishes between and deliberately employs these two 

techniques is also evident from other federal statutes. For example, in the context of requests to 

disclose sensitive government information, the Access to Information Act distinguishes between 

hearing applications in camera and making submissions ex parte. While the hearing is always 

in camera, it may or may not include ex parte submissions:  

Applications relating to international affairs or defence 

52 (1) An application under section 41 relating to a record or a part of a record that the head 

of a government institution has refused to disclose by reason of paragraph 13(1)(a) or (b) or 

section 15 shall be heard and determined by the Chief Justice of the Federal Court or by any 

other judge of that Court that the Chief Justice may designate to hear those applications. 

Special rules for hearings 

(2) An application referred to in subsection (1) or an appeal brought in respect of such 

application shall 

(a) be heard in camera; 

… 

Ex parte representations 

(3) During the hearing of an application referred to in subsection (1) or an appeal brought in 

respect of such application, the head of the government institution concerned shall, on the 

request of the head of the institution, be given the opportunity to make representations 

ex parte.93  

 

66. The French version of these provisions also clearly distinguish between in camera hearings 

and ex parte submissions. The words “à huis clos” are used for “in camera”, whereas the words 

“en l’absence d’une autre partie” (literally “in the absence of another party”) are used for “ex parte”.  

                                                 
92 Hunter v. Canada (Consumer & Corporate Affairs), 1991 CanLII 8251 (FCA), at para. 33. See 

also Wellman, supra note 58, at para. 79; Reference re Broadcasting, supra note 60, at paras. 22; 

Ekins, supra note 59 at 250, RBOA Tab 13. 
93 Access to Information Act, R.S.C. 1985, c. A-1, s. 52 (1), (2), (3). See also Canada Evidence Act, 

R.S.C., 1985, c. C-5, s. 38.11(1) and (2). 

https://www.canlii.org/en/ca/fca/doc/1991/1991canlii8251/1991canlii8251.html?autocompleteStr=hunter%20v%20canada&autocompletePos=3
https://canlii.ca/t/gbnq5#par33
https://canlii.ca/t/hzjnp#par79
https://canlii.ca/t/fv76k#par22
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-a-1/latest/rsc-1985-c-a-1.html?autocompleteStr=Access%20to%20Information%20Act%2C%20R.S.C.%201985%2C%20c.%20A-1&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html?autocompleteStr=Canada%20Evidence%20Act%2C%20R.S.C.%2C%201985%2C%20c.%20C-5&autocompletePos=1
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67. If the power to conduct a hearing in camera was the same as, or commensurate with, the 

power to require or permit ex parte submissions, s. 52(3) of the Access to Information Act would 

have no purpose. As McLachlin C.J. explained in McDiarmid Lumber Ltd. v. God’s Lake First 

Nation, “it is presumed that the legislature avoids superfluous or meaningless words, that it does not 

pointlessly repeat itself or speak in vain. Thus, ‘[e]very word in a statute is presumed to make sense 

and to have a specific role to play in advancing the legislative purpose’”.94  

68. Second, the interpretation of s. 28(6) urged by the TSB is not supported by the Dubin 

Commission Report, which gave rise to the qualified statutory privilege. As Chief Justice Strathy 

explained in Air France, the Dubin Report provides relevant context for the analysis.95 The Dubin 

Commission Report describes the purpose of the privilege as serving to prevent the publication of 

“conversations of a personal or private nature, which cast no light on the cause of the accident or 

incident” and which could prove “embarrassing”.96 The privilege is meant to protect pilots from an 

“unprecedented invasion of privacy” given that “no other employees are subjected to electronic 

eavesdropping in their work place”.97 Public safety is incidental to this purpose because, as was 

argued before the Dubin Commission, a failure to protect these privacy interests might lead pilots to 

tamper with the CVR, thus making the information inaccessible to transport safety officials.98   

69. Ex parte submissions from the TSB are not required to achieve the goal of protecting pilot 

privacy. The court does not require help from the TSB to distinguish between private and operational 

communications. As confirmed by the Chambers Judge in this case, he “had no difficulty in 

understanding the privileged materials”99 and confirming they did not contain any private or 

scandalous material.100 To the extent an on-board recording contains private communications, the 

TSB can submit inter partes that they should be redacted or otherwise protected before production. 

                                                 
94 2006 SCC 58, at para. 36. See also Placer Dome Canada Ltd. v. Ontario (Minister of Finance), 

2006 SCC 20, at para. 45; Canada v. Canada North Group Inc., 2021 SCC 30, at para. 64, per 

Côté J. 
95 Air France (ON SC), supra note 1, at para. 21.  
96 Dubin Commission Report, supra note 31 at 225; Air France (ON SC), supra note 1, at para. 31. 
97 Dubin Commission Report, supra note 31 at 225.  
98 Ibid at 225, 231 and 234. 
99 Chambers Judge Oral Reasons, A.R., Part I, vol. 1, Tab 1 at 8.  
100 Chambers Judge Decision, at para. 64, A.R., Part I, vol. 1, Tab 2. 

https://canlii.ca/t/1q553#par36
https://canlii.ca/t/1nb6r#par45
https://canlii.ca/t/jh6m8#par64
https://canlii.ca/t/270zv#par21
https://canlii.ca/t/270zv#par31
https://canlii.ca/t/j3g22#par64
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Notably, the Dubin Commission Report does not mention, let alone recommend, requiring or 

permitting ex parte submissions by accident investigators.101  

70. Third, while international law may be considered, such as the Convention on International 

Civil Aviation referred to by the TSB, it is Parliament’s intent that is ultimately controlling.102 In any 

event, the Convention on International Civil Aviation does not require ex parte submissions. It 

requires safeguards such as “in camera review” or “protective orders”, both of which are authorized 

by s. 28(6) of the Act and were used in this particular case.103 The interpretation of s. 28(6) of the Act 

confirmed in Air France and the courts below is in full compliance with international law.  

71. Fourth, as conceded by the TSB,104 no court has ever held that s. 28(6) of the Act requires the 

TSB to make ex parte submissions.105 As a result, the TSB relies on R. v. Herman, which considered 

the Aeronautics Act.106 As the Court of Appeal correctly observed, “the protected public interest [in 

that act] is not the same” and “Herman does not discuss or decide the issue of ex parte submissions – 

it simply proceeded in that manner.”107 The only decision squarely addressing the issue other than the 

present case is Canada (Attorney General) v. Mahood. That decision is directly contrary to the TSB’s 

position because the Federal Court confirmed a decision that ex parte submissions are not 

permitted.108 In doing so, the court held: (i) there is a clear distinction between in camera 

proceedings and ex parte submissions; (ii) when Parliament uses different terms in a single piece of 

legislation, they must be understood to have different meanings; (iii) the purpose of legislation 

cannot be permitted to overwhelm the words of the provision or another important purpose 

considered by Parliament, such as the proper administration of justice;109 and (iv) reading in an ex 

parte hearing would be “an extraordinary derogation from the requirement of natural justice”.110  

                                                 
101 Dubin Commission Report, supra note 31 at 229 and 234.  
102 Kazemi Estate v. Islamic Republic of Iran, 2014 SCC 62, at para. 60.  
103 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295, Annex 13, 

Appendix 2, s. 2.3(b).  
104 Brief of Transportation Safety Board, A.R., Part II, vol. 3, Tab U at 1512. 
105 Appeal Decision, at paras. 25 and 37, A.R., Part I, vol. 1, Tab 4. 
106 R. v. Herman, 2017 BCSC 215. 
107 Appeal Decision, at para. 41, A.R., Part I, vol. 1, Tab 4. See also Mahood v. Canadian Air 

Transport Security Authority, 2017 CHRT 19, at para. 33.  
108 2018 FC 366.  
109 Ibid, at paras. 4, 9 and 34-39.  
110 Ibid, at paras. 8, citing Mahood, supra note 107, at para. 44.  

https://canlii.ca/t/gdwht#par60
https://elibrary.icao.int/reader/229733/&returnUrl%3DaHR0cHM6Ly9lbGlicmFyeS5pY2FvLmludC9leHBsb3JlO3NlYXJjaFRleHQ9YW5uZXglMjAxMzttYWluU2VhcmNoPTE%3D?productType=eBook
https://elibrary.icao.int/reader/229733/&returnUrl%3DaHR0cHM6Ly9lbGlicmFyeS5pY2FvLmludC9leHBsb3JlO3NlYXJjaFRleHQ9YW5uZXglMjAxMzttYWluU2VhcmNoPTE%3D?productType=eBook
https://canlii.ca/t/jfc9s#par25
https://canlii.ca/t/jfc9s#par37
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc215/2017bcsc215.html?autocompleteStr=R.%20v.%20Herman%2C%202017%20BCSC%20215&autocompletePos=1
https://canlii.ca/t/jfc9s#par41
https://canlii.ca/t/h4zz9#par33
https://www.canlii.org/en/ca/fct/doc/2018/2018fc366/2018fc366.html?autocompleteStr=mahood%202018&autocompletePos=1
https://canlii.ca/t/hrct7#par4
https://canlii.ca/t/hrct7#par9
https://canlii.ca/t/hrct7#par34
https://canlii.ca/t/hrct7#par8
https://canlii.ca/t/h4zz9#par44
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72. Fifth, it is well established that the interpretation of legislation must be informed by general 

principles of law, or the “principes généraux du droit” in the civilian tradition.111 As Côté J. recently 

confirmed, “[t]he common law forms part of the context in which a legislature enacts statutes, and 

the legislature is presumed not to have intended to alter or extinguish common law rules in doing 

so.”112 Moreover, as this Court explained in C.M. Callow Inc. v. Zollinger, it can be useful to look to 

“legal sources from Quebec” in appeals from the common law provinces.113  

73. In Hunter, the Federal Court of Appeal described the principles fundamental to the Canadian 

justice system as follows:  

It can be safely said that the three fundamental premises on which our judicial system is 

based, are (1) that trials take place in open court, (2) that the procedure followed is an 

adversarial one, and (3) that rules of natural justice apply, amongst which is the rule that each 

party is entitled to see everything which is relevant to the court’s decision. 

It is a combination of these three principles which is at the source of the rule that hearings 

should not be conducted in camera, even less in private, that representations should not be 

made ex parte and that parties and their counsel should not be denied access to the material 

that is relevant to the court’s decision.114 

74. The core principle at issue in the instant case is audi alteram partem, which establishes that a 

judge must hear all sides. It involves a right to be heard and to hear the other side,115 and requires that 

the affected person be given notice and an opportunity to respond,116 in the presence of the other 

                                                 
111 See, e.g., Resolute FP Canada Inc. v. Hydro-Québec, 2020 SCC 43, at paras. 139-140 and 143; 

Ostiguy v. Allie, 2017 SCC 22, at para. 53.   
112 Crystal Square, supra note 61, at paras. 39 and 44. See also Toronto (City) v. C.U.P.E., Local 79, 

2003 SCC 63, at para. 20; Parry Sound (District) Social Services Administration Board v. 

O.P.S.E.U., Local 324, 2003 SCC 42, at para. 39; Ekins, supra note 59 at 260, RBOA Tab 13. 
113 2020 SCC 45, at paras. 58 and 60. See also Wastech Services Ltd. v. Greater Vancouver Sewerage 

and Drainage District, 2021 SCC 7, at paras. 108-110; Canada North, supra note 94, at paras. 42-43, 

45, 63, 65, per Côté J., and 109-110, 113 and 117, per Karakatsanis J. 
114 Hunter, supra note 92, at paras. 26-27.  
115 Supermarchés Jean Labrecque Inc. v. Flamand, [1987] 2 S.C.R. 219 at 233 and 236. See also 

Marciano (Séquestre de), 2012 QCCA 1881, at para. 40. 
116 See, e.g., Commission des Relations de Travail du Québec v. Canadian Ingersoll-Rand Company 

Limited et al., [1968] S.C.R. 695 at 701; Confederation Broadcasting (Ottawa) Ltd. v. Canadian 

Radio-Television Commission, [1971] S.C.R. 906 at 925-27; Charkaoui v. Canada (Citizenship and 

Immigration), 2007 SCC 9, at para. 53; Doucet-Boudreau v. Nova Scotia (Minister of Education), 

2003 SCC 62, at para. 104. 

https://canlii.ca/t/jc3b1#par139
https://canlii.ca/t/jc3b1#par143
https://canlii.ca/t/h32b7#par53
https://canlii.ca/t/jb62z#par39
https://canlii.ca/t/jb62z#par44
https://www.canlii.org/en/ca/scc/doc/2003/2003scc63/2003scc63.html?autocompleteStr=Toronto%20(City)%20v.%20C.U.P.E.%2C%20Local%2079%2C%202003%20SCC%2063&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2003/2003scc42/2003scc42.html?autocompleteStr=Parry%20Sound%20(District)%20Social%20Services%20Administration%20Board%20v.%20O.P.S.E.U.%2C%20Local%20324%2C%202003%20SCC%2042&autocompletePos=2
https://canlii.ca/t/jc6vt#par58
https://canlii.ca/t/jc6vt#par60
https://canlii.ca/t/jd1d6#par108
https://canlii.ca/t/jh6m8#par42
https://canlii.ca/t/jh6m8#par45
https://canlii.ca/t/jh6m8#par63
https://canlii.ca/t/jh6m8#par65
https://canlii.ca/t/jh6m8#par109
https://canlii.ca/t/jh6m8#par113
https://canlii.ca/t/jh6m8#par117
https://www.canlii.org/en/ca/fca/doc/1991/1991canlii8251/1991canlii8251.html?autocompleteStr=hunter%20v%20canada&autocompletePos=3
https://canlii.ca/t/gbnq5#par26
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii19/1987canlii19.html?autocompleteStr=%5B1987%5D%202%20S.C.R.%20219%20&autocompletePos=1
https://canlii.ca/t/ftd8g#par40
https://www.canlii.org/fr/ca/csc/doc/1968/1968canlii93/1968canlii93.html?autocompleteStr=%5B1968%5D%20RCS695%20&autocompletePos=1
https://www.canlii.org/fr/ca/csc/doc/1971/1971canlii141/1971canlii141.html?resultIndex=1
https://canlii.ca/t/1qljj#par53
https://www.canlii.org/fr/ca/csc/doc/2003/2003csc62/2003csc62.html?autocompleteStr=Doucet-Boudreau%20v.%20Nova%20Scotia%20(Minister%20of%20Education)%2C%202003%20SCC%2062&autocompletePos=1
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parties.117 It has long been recognized as a rule of “fundamental” or “natural” justice,118 and its 

importance is recognized by both the common law and civil law traditions.119 In Québec, for 

instance, it has been codified in art. 17 of the Code of Civil Procedure as a rule of public order.120  

75. A deviation from this principle should only be permitted when there is clear jurisdiction to do 

so. Jurisdiction can only be established in one of two ways: (i) by statute; or (ii) pursuant to the 

inherent jurisdiction of the court in exceptional circumstances.  

76. The TSB has never argued that the court has inherent jurisdiction to require or permit it to 

make ex parte submissions in this case. The TSB only raises the issue of statutory jurisdiction.121 

This issue was addressed in Alliance des Professeurs Catholiques de Montréal v. Quebec Labour 

Relations Board. As a result of the fundamental importance of the audi alteram partem principle in a 

free and democratic society, Rinfret C.J. observed “it would take nothing less than an express 

declaration by the legislature to set aside this requirement, which applies to all courts and bodies 

called upon to make a decision that would have the effect of nullifying a right possessed by an 

individual”.122 Similarly, in Kane v. Bd. of Governors of U.B.C., this Court explained that the rule 

                                                 
117 See, e.g., Kane, supra note 64 at 1114, notably citing Kanda v. Government of the Federation of 

Malaya, [1962] A.C. 322 at 337. 
118 Supermarchés Jean Labrecque, supra note 115 at 233. See also Hopkins v. Smethwick Local 

Board of Health, 24 Q.B. 712 at 715 (1890), RBOA Tab 3. 
119 J. M. Kelly, “Audi Alteram Partem” (1964),  9 Natural Law Forum 103 at 103, RBOA Tab 7. See 

also H. Corder, “The Content of the Audi Alteram Partem Rule in South African Administrative 

Law” (1980), 43 THRHR 156 at 174, RBOA Tab 6; D. Asser, “Audi et alteram partem: a limit to 

judicial activity”, in A. D. E. Lewis and D. J. Ibbetson, eds., The Roman Law Tradition (Cambridge, 

U.K.: Cambridge University Press, 1994) at 209-210, RBOA Tab 5. For instance, France has 

codified the principle in arts. 14-17 of its Code of Civil Procedure: Nouveau Code de procédure 

civile (France), art. 14-17. 

120 CQLR, c. C-25.01. See also L. Chamberland, ed., Le grand collectif: Code de procédure civile — 

Commentaires et annotations, vol. 1, Articles 1 à 309 (5th ed. 2020), art. 17, RBOA Tab 9.  
121 TSB Court of Appeal Factum, at para. 49, R.R. Tab 2 at 44; A.F., at paras. 27-28. 
122 Supra note 64 at 154, emphasis added (our translation), and also at 157, per Kerwin J., at 161, per 

Rand J., and at 166, per Fauteux J. See also Vidéotron ltée c. Industries microlec produits électriques 

inc., 1990 CanLII 3328 (QC CA), aff’d [1992] 2 S.C.R. 1065; Hunter, supra note 92, at paras. 41-42; 

L. Chamberland, ed., Le Grand Collectif – Code de procédure civile : Commentaires et annotations, 

vol. 1 (Articles 1 à 390), 5th ed. (Montréal: Éditions Yvon Blais, 2020), art. 17, RBOA Tab 9.  

https://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKPC/1962/1962_10.html&query=(Kanda)+AND+(v.)+AND+(Government)+AND+(of)+AND+(the)+AND+(Federation)+AND+(of)+AND+(Malaya)
https://www.legifrance.gouv.fr/codes/section_lc/LEGITEXT000006070716/LEGISCTA000006149639/#LEGISCTA000006149639
https://www.legisquebec.gouv.qc.ca/fr/document/lc/C-25.01
https://www.canlii.org/fr/qc/qcca/doc/1990/1990canlii3328/1990canlii3328.html?autocompleteStr=Vid%C3%A9otron%20lt%C3%A9e%20c.%20Industries%20microlec%20produits%20%C3%A9lectriques%20inc.%2C%201990%20CanLII%203328%20(QC%20CA)&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii29/1992canlii29.html?autocompleteStr=videotron&autocompletePos=1
https://www.canlii.org/en/ca/fca/doc/1991/1991canlii8251/1991canlii8251.html?autocompleteStr=hunter%20v%20canada&autocompletePos=3
https://canlii.ca/t/gbnq5#par41
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applies unless an authority is empowered by statute to act ex parte “expressly or by necessary 

implication”.123  

77. While the question on appeal does not engage the inherent jurisdiction of the court to permit 

ex parte proceedings, it is important to note that this jurisdiction is also very limited. As Dalphond 

J.A. (Rochon and Kasirer JJ.A. concurring) explained in Marciano (Séquestre de), ex parte 

proceedings are rare and permitted where there is a likelihood that property will disappear or 

irreparable harm will occur without an ex parte proceeding. He emphasized, however, that “[e]ven 

there, the judge will grant only temporary conclusions or conclusions subject to review.”124 These 

comments were echoed by this Court in Ruby.125  

78. This Court’s decision in Basi is an example of a situation in which ex parte submissions may 

be required to avoid irreparable harm in exceptional circumstances. It involved a claim of informer 

privilege under s. 37 of the Canada Evidence Act. Importantly, unlike s. 28(6) of the Act which 

requires an in camera review of the on-board recording and expressly addresses the TSB’s role in the 

proceeding, s. 37 of the Evidence Act does not prescribe how the proceedings concerning privilege 

must be undertaken (e.g., in open court, in camera, or ex parte). As a result, unlike this case, Basi did 

not involve the interpretation of a statutory procedure prescribed by Parliament, but rather the 

determination of an appropriate procedure where Parliament had not already addressed the issue.  

                                                 
123 Kane, supra note 64 at 1113. See also Ocean Port Hotel Ltd. v. British Columbia (General 

Manager, Liquor Control and Licensing Branch), 2001 SCC 52, at paras. 21-22.  
124 Supra note 115, at para. 41.  
125 Ruby, supra note 65, at para. 25. This is also the position adopted in French law, where a 

derogation from this rule is permitted only “[l]orsque la loi permet ou la nécessité commande qu’une 

mesure soit ordonnée à l’insu d’une partie”. However, art. 17 in fine of the French Code of Civil 

Procedure makes clear that an individual affected by said judgment “dispose d’un recours approprié 

contre la décision qui lui fait grief”. This latter is, of course, inapplicable when a provision forbids 

such recourse: P. Julien, “Ce que la raison ou la nécessité commande… (à partir des articles 17 et 462 

du Nouveau Code de procédure civile)”, in Mélanges Jacques Normand (Paris: Éditions du Juris-

Classeur, 2003), RBOA Tab 12; L. Cadiet, Code de procédure civile 2017, 3rd ed. (Paris: 

LexisNexis, 2016) at 44, RBOA Tab 8.  

https://canlii.ca/t/520r#par21
https://canlii.ca/t/ftd8g#par41
https://canlii.ca/t/1k7#par25
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79. In considering the appropriate procedure, the Court noted that informer privilege is “a class 

privilege” that has been described as “nearly absolute”, and is necessary to protect highly sensitive 

information that could, if shared, pose a direct risk to the security of the informant.126 While ex parte 

submissions are permitted in these exceptional circumstances, this Court emphasized that the accused 

and defence counsel should be “excluded from the proceedings only when the identity of the 

confidential informant cannot be otherwise protected”,127 and the court may craft procedures to 

minimize the intrusion upon the principles of natural justice.128  

80. The concerns raised in these various cases do not arise in respect of a motion for production 

of an on-board recording under s. 28(6) of the Act. There is no concern that the parties will act 

improperly or irrevocably. Moreover, the goal the limited privilege in s. 28(6) is principally directed 

at achieving—the protection of the privacy interests of the pilots—can be achieved without the need 

for ex parte submissions; namely, by the judge examining the on-board recording in camera and 

imposing “such restrictions or conditions as the court… deems appropriate”, such as redaction of any 

private communications,129 before granting access to its contents. Significantly, as cases on solicitor-

client privilege—a near absolute privilege—demonstrate, while ex parte submissions are sometimes 

permitted, they are not required.130 As a result, even if the court has inherent jurisdiction to permit ex 

parte submissions in this case, the “exceptional circumstances” test is not met. As confirmed by the 

Chambers Judge, he did not require additional ex parte submissions from the TSB in order to 

understand the contents of the CVR.131   

81. This case is also an example of the advantages of the adversarial process. By requiring the 

TSB to make submissions in the presence of the parties, they were able to hear and respond to the 

TSB’s “speculative” concerns regarding aviation safety and erroneous submission that the important 

information on the CVR is all available from other non-privileged sources.132  

                                                 
126 Basi, supra note 65, at paras. 22, 37, 41-42 and 44. 
127 Ibid, at para. 53, emphasis added.  
128 Ibid, at paras. 55-58.  
129 Act, supra note 13, s. 28(6).  
130 See, e.g., Donell v. GJB Enterprises Inc., 2012 BCCA 135, at paras. 77-82; Redhead, supra note 

84, at para. 8 and 50.  
131 Chambers Judge Oral Reasons, A.R., Part I, vol. 1, Tab 1 at 8. 
132 Appeal Decision, at para. 76, A.R., Part I, vol. 1, Tab 4; Chambers Judge Decision, at paras. 54-

55, A.R., Part I, vol. 1, Tab 2. See, e.g., Affidavit of Thomas Haueter, A.R., Part II, vol. 4, Tab GG; 
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E. Conclusion regarding ex parte submissions 

82. Accordingly, the TSB’s submission that s. 28(6) of the Act entitles it to make ex parte 

submissions is inconsistent with the text of both the English and French versions of the provision, 

and the other indicators of legislative intent. When s. 28(6) of the Act is engaged, the proper 

procedure is for the judge to review the on-board recording in camera in his chambers alone, and 

then permit the parties and the TSB to make submissions inter partes.  

83. In any event, even if s. 28(6) entitles the TSB to make ex parte submissions, it has no impact 

on the result of this particular case. As confirmed by the Court of Appeal, “if the Board is correct that 

the judge erred in law by denying it ex parte submissions, the Board must still establish that the error 

was material in the sense of potentially affecting the outcome... It has failed to do so.”133 

84. Accordingly, this aspect of the appeal should be dismissed.   

3. The Chambers Judges Applied the Proper Test for Production  

A. The TSB does not clearly articulate what it says the test is or should be 

85. While the TSB is critical of the Chambers Judge for applying the test for production set out in 

Air France, it does not clearly articulate what it says the correct test is or should be.  

86. In the courts below, the TSB relied primarily on Hyde Park, and argued that production 

should be refused unless “there would be a miscarriage of justice”.134 The TSB also made this 

argument in Air France where it was expressly rejected both by Chief Justice Strathy and the Court 

of Appeal for Ontario.135 As confirmed in Air France and the courts below, the “miscarriage of 

justice” test is difficult, if not impossible, to apply prospectively and was never intended to be used in 

that way.136 As explained by the Court of Appeal in this case, the notion of “miscarriage of justice” is 

more commonly used in the criminal law context.137 It originates in s. 686 of the Criminal Code 

                                                                                                                                                              

Affidavit of Jim Hall, A.R., Part II, vol. 4, Tab EE; Excerpts from the Transportation Safety Board 

Report that Address the Evidentiary Gaps in the Pilots’ Evidence at the Examinations for Discovery, 

A.R., Part II, vol. IV, Tab JJ. 
133 Appeal Decision, at para. 47, A.R., Part I, vol. 1, Tab 4. See also R. v. Cortes Rivera, 2020 SCC 

44. 
134 TSB Court of Appeal Factum, at para. 110, R.R. Tab 2 at 67. 
135 Air France (ON CA), supra note 1, at para. 25. 
136 Air France (ON SC), supra note 1, at para. 125; Appeal Decision, at paras. 57-59, A.R., Part I, 

vol. 1, Tab 4.  
137 Appeal Decision, at para. 57, A.R., Part I, vol. 1, Tab 4. 

https://canlii.ca/t/jfc9s#par47
https://www.canlii.org/en/ca/scc/doc/2020/2020scc44/2020scc44.html?autocompleteStr=cortes%20river&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2020/2020scc44/2020scc44.html?autocompleteStr=cortes%20river&autocompletePos=2
https://canlii.ca/t/2cld9#par25
https://canlii.ca/t/270zv#par125
https://canlii.ca/t/jfc9s#par57
https://canlii.ca/t/jfc9s#par57
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which involves retrospective appellate review of a conviction or verdict.138 For example, in the R. v. 

Khan case relied on by the TSB in its leave application, the court sought to determine when “an 

irregularity which occurred during a trial [can] be said to constitute a ‘miscarriage of justice’”.139 It is 

difficult if not impossible for a court to determine before trial whether failing to produce an on-board 

recording will result in a miscarriage of justice. This is an inquiry that can only reliably be 

undertaken after the trial is complete when the result, and reasons for the result, are known. 

87. It is also of note that the court in Hyde Park did not in fact hold that a moving party must 

establish there will be a miscarriage of justice if the on-board recording is not produced. Rather, the 

court identified “the possibility of a miscarriage of justice” as part of a non-exhaustive list of factors 

to be considered. None of the factors was identified by the court as a threshold requirement for 

production.140  

88. While the TSB still references Hyde Park in its materials before this Court, and asserts that 

Air France “departs from… previous jurisprudence”,141 it no longer appears to take the position there 

must be a miscarriage of justice, or a possibility of a miscarriage of justice, as a threshold 

requirement for production.142 It now appears to contend that “the party seeking production must 

show that the available evidence is insufficient to make out its case, and the evidence contained in the 

CVR is not otherwise available”.143 This test was also rejected in Air France.144 

89. To the extent the TSB’s position is that there is any threshold requirement for production, it is 

inconsistent with the language of s. 28(6) which expressly requires a weighing of interests. As the 

TSB itself appears to acknowledge, international law also mandates a balancing exercise.145 By 

contrast, the test articulated by Chief Justice Strathy in Air France, affirmed by the Court of Appeal 

for Ontario, and applied by the courts below finds support in the Dubin Commission Report and is 

taken directly from the text of s. 28(6) of the Act.  

                                                 
138 R.S.C., 1985, c. C-46. 
139 2001 SCC 86, at para. 69.   
140 Hyde Park, supra note 2, at paras. 74. 
141 A.F., at paras. 55-56.  
142 Ibid, at paras. 55, 59 and 81.  
143 Ibid, at paras. 59 and 85. 
144 Air France (ON SC), supra note 1, at para. 124. See also Air France (ON CA), supra note 1, at 

para. 20.  
145 A.F., at paras. 75 and 79; Convention on International Civil Aviation, supra note 103, ss. 4.1 and 

4.2. 

https://laws-lois.justice.gc.ca/eng/acts/c-46/page-106.html#h-130097
https://www.canlii.org/en/ca/scc/doc/2001/2001scc86/2001scc86.html?autocompleteStr=2001%20SCC%2086&autocompletePos=1
https://canlii.ca/t/1ml2h#par74
https://canlii.ca/t/270zv#par124
https://canlii.ca/t/2cld9#par20
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B. The Dubin Commission Report and the Purpose of the Provision 

90. The statutory privilege set out in s. 28(6) of the Act has its origin in the discussion and 

recommendations of the Dubin Commission, a federally appointed commission chaired by The 

Honourable Charles Dubin in 1981.  

91. The same safety concerns raised by the TSB in this appeal were raised before the Dubin 

Commission. Accident investigators and the pilots’ association argued that CVRs should only be 

used by accident investigators. They suggested that doing otherwise might compel pilots to tamper 

with CVRs.146 Despite these objections, the Dubin Commission emphasized that “absolute privilege 

is untenable”, given the CVR’s importance to “aviation safety” and “the public interest in the 

administration of justice”.147  

92. While the Dubin Commission did not accept the broader speculative concerns regarding 

safety, it recognized the important privacy considerations at play, and recommended “only so much 

of the transcript that is relevant to the issue at trial would form part of the public record”.148 It 

accordingly recommended against broader public disclosure pursuant to access to information 

legislation.149 It also outlined the “different considerations” that might arise in criminal and 

disciplinary proceedings against the pilots,150 which are not at issue in this case. Accordingly, the 

Dubin Commission recommended tailored measures to protect privacy without sacrificing trial 

fairness.  

93. The Dubin Commission is also the source of the statutory test for production set out in 

s. 28(6) of the Act. The Commission recommended that courts “weigh the public interest in the 

administration of justice against the public interest in maintaining confidentiality”.151 In weighing 

these interests, the Commission noted courts could take into account a non-exhaustive list of factors, 

including “the damage to the relationship of the pilots and their employers, the availability of the 

evidence from other sources, the effect of the production of the document on aviation safety and any 

other submissions which might support a ruling in favour of privilege if objection is taken to 

                                                 
146 Dubin Commission Report, supra note 31 at 225, 231 and 234. 
147 Ibid at 235.  
148 Ibid at 234.  
149 Ibid at 235.  
150 Ibid at 234-235.  
151 Ibid at 234, emphasis added.  
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production”.152 The Commission did not recommend any threshold precondition or requirement for 

production. There is no mention of a “miscarriage of justice”.  

94. In considering the test for production, the Dubin Commission referred to the decision of the 

High Court of Australia in Australian National Airlines Commission v. The Commonwealth of 

Australia, in which Mason J. explained that the “information recorded on the tape was relevant to the 

issues in the action… and might… significantly, even decisively, influence the outcome of the action. 

In the result, I concluded that on balance the public interest was better served by allowing, rather than 

refusing, inspection of the tape”.153 Accordingly, the court applied a balancing test, not a threshold 

test for production. The court also noted: “The withholding from parties of relevant and material 

documents, unless justified by the strongest considerations of public interest, is apt to undermine 

public confidence in the judicial process”.154  

95. As Chief Justice Strathy explained in Air France,155 these recommendations were adopted by 

Parliament when it enacted s. 28(6) of the Act.156  

C. The Air France Test is rooted in the text of s. 28(6) of the Act and the 

recommendations of the Dubin Commission giving rise to the statutory privilege 

96. The balancing framework outlined by Chief Justice Strathy in Air France begins with and is 

rooted in the text of the statute resulting from the Dubin Commission Report.157  

97. Section 28(6)(c) of the Act provides that a court “shall” order production of an on-board 

recording if “in the circumstances of the case… the public interest in the proper administration of 

justice outweighs in importance the privilege attached to the on-board recording by virtue of this 

section”. The statutory text mandates a balancing exercise between, on the one hand, the public 

interest in the administration of justice and, on the other, the importance of the privilege. A court 

must consider factors on both sides of the balance and weigh them to determine whether production 

                                                 
152 Ibid at 234.  
153 Australian National Airlines Commission v. The Commonwealth of Australia, [1975] HCA 33, at 

para. 19, emphasis added.   
154 Ibid, at para. 21.  
155 Air France (ON SC), supra note 1, at para. 34. 
156 See also Canada, Parliament, House of Commons Debates, 32nd Parl, 1st Sess, Vol. 23 (5 Jun 

1983) at 26842-26843.   
157 Air France (ON SC), supra note 1, at para. 125.  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1975/33.html?context=1;query=Australian%20National%20Airlines%20Commission%20v%20The%20Commonwealth;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1975/33.html?context=1;query=Australian%20National%20Airlines%20Commission%20v%20The%20Commonwealth;mask_path=
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1975/33.html?context=1;query=Australian%20National%20Airlines%20Commission%20v%20The%20Commonwealth;mask_path=
https://canlii.ca/t/270zv#par34
https://parl.canadiana.ca/view/oop.debates_HOC3201_23/922?r=0&s=1
https://canlii.ca/t/270zv#par125
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is required. If it comes to the conclusion that the public interest in the administration of justice 

outweighs the importance of the privilege, it can grant “access” to the CVR.158 

98. The statute does not involve simply asking whether a threshold precondition is met, such as 

“the possibility of a miscarriage of justice” or, as the TSB now appears to contend, insufficient 

evidence from other sources to permit the moving party to make out its case. This is not a weighing 

exercise.159  

99. The balancing mandated by the text of s. 28(6) first requires a consideration of factors 

relevant to the public interest in the proper administration of justice. Both Air France and Hyde Park 

confirm that this includes consideration of whether the on-board recording contains relevant, 

probative and reliable evidence that is central to the issues in the litigation, and whether that evidence 

is available from other sources.160 

100. As confirmed by Chief Justice Strathy, it is also important to consider whether the other 

sources of evidence are reliable—is there a “real risk that the parties, and the trier of fact, will not 

have the best and most reliable evidence concerning the central issue”.161 For example, in the present 

case, the Chambers Judge confirmed that there are gaps in the evidence because the pilots no longer 

have a recollection of important events and discussions leading up to and culminating in the crash.162 

If the pilots instead gave evidence during their examinations for discovery that they had a complete 

recollection of the events, and recalled having discussions in the cockpit that are not consistent with 

the contents of the CVR, there would be no gaps in the evidence. However, it would be apparent to 

the Chambers Judge from the in camera examination of the CVR that the pilots’ evidence was not 

reliable. As stated by Chief Justice Strathy, “There may be a wealth of evidence, but it may be 

unreliable”.163 Accordingly, the existence of other evidence is an important consideration, but it is 

not determinative of the issue; a consideration of reliability is also required.  

                                                 
158 Act, supra note 13, s. 28(2). 
159 Air France (ON SC), supra note 1,  at para. 125. 
160 Hyde Park, supra note 2, at paras. 74; Air France (ON SC), supra note 1,  at para. 138. 
161 Air France (ON SC), supra note 1, at paras. 138. 
162 Brief of Airbus S.A.S. re: CVR Motion dated June 10, 2019, A.R., Part II, vol. 3, Tab S at 1294-

1298. See also Excerpts from the Transportation Safety Board Report that Address the Evidentiary 

Gaps in the Pilots’ Evidence at the Examinations for Discovery, A.R., Part II, vol. IV, Tab JJ. 
163 Air France (ON SC), supra note 1, at para. 124. 

https://canlii.ca/t/270zv#par125
https://canlii.ca/t/1ml2h#par74
https://canlii.ca/t/270zv#par138
https://canlii.ca/t/270zv#par138
https://canlii.ca/t/270zv#par123
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101. Once the court has considered the factors relevant to the public interest in the administration 

of justice, the next step is to consider the importance of the privilege attached to the on-board 

recording “by virtue of this section”. Accordingly, the statute mandates consideration of the privilege 

established by s. 28, not privilege established by other sections of the Act, such as s. 30 which creates 

a privilege attaching to statements given to the TSB in the course of its investigation. Section 30 is 

directed at encouraging “witnesses to be co-operative and forthcoming with TSB investigators”.164 

By contrast, as indicated, the purpose of the privilege created by s. 28 is to protect privacy interests, 

which has an incidental effect on safety.165  

102. Accordingly, at this stage of the analysis, the focus is principally on pilot privacy. As Chief 

Justice Strathy held in Air France, it is clear that communications of a personal or private nature 

would never be disclosed. If an on-board recording contains only irrelevant communications of a 

personal nature, production is denied in its entirety. Similarly, if an on-board recording contains 

relevant operational communications and irrelevant personal communications, s. 28(6) authorizes the 

court to redact or otherwise protect the personal communications by imposing such restrictions and 

conditions as required. In either case, the purpose of the privilege is achieved,166 and the TSB’s 

submission that the privilege is “eviscerate[d]”167 is clearly without merit. As this Court has 

previously explained in a different context, where “the potential harm has been considerably reduced 

by the measures taken by the judge to control the disclosure process and the scope of the disclosure, 

the search for truth must prevail”.168 

103. This is also a full answer to the TSB’s new “evidence” from New Zealand raised for the first 

time on this appeal. The purpose of the legislative changes in that country was to bring the legislation 

in line with international law and protect the privacy interests of pilots because the court decision in 

issue held that “the provisions of the Chicago convention relating to cockpit voice recorders were not 

                                                 
164 Ibid, at para. 129. 
165 See, e.g., Jetport Inc. v. Global Aerospace Underwriting Managers, 2014 ONSC 6860, at para. 

26, in which the court applied the Air France test and concluded that while the CVR was required to 

be produced, some of the statements under s. 30 were not. 
166 Air France (ON SC), supra note 1, at para. 131. 
167 A.F., at para. 67.  
168 Imperial Oil v. Jacques, 2014 SCC 66, at para. 83.  

https://canlii.ca/t/270zv#par129
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6860/2014onsc6860.html?autocompleteStr=jetport%20in&autocompletePos=4
https://canlii.ca/t/gfdrk#par26
https://canlii.ca/t/270zv#par131
https://canlii.ca/t/gf00c#par83
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part of New Zealand law”.169 Since Canada’s regime and the test in Air France comply with those 

international norms and protect pilot privacy, the TSB’s argument is without merit. Moreover, in the 

case cited by the TSB, the Canadian legislation was considered and distinguished.170 

104. To the extent pilots may have any expectation of privacy with respect to operational 

communications, as elaborated below, it is largely illusory given that aspects of those 

communications are often published in the TSB’s public investigation report, and communications 

relevant to the accident may be fully disclosed by the U.S. NTSB in the event of an investigation 

involving a Canadian flight flying into the U.S. 171 As noted by Chief Justice Strathy in Air France, 

“I fail to see how the disclosure of the actual conversations, to the parties to this litigation, for use 

only in this litigation and subject to a confidentiality order, could be a more serious invasion of the 

pilots’ privacy than the public disclosure of the report itself.”172   

105. Significantly, in the case before the Court, sterile cockpit rules were in effect at the time of 

the CVR recording such that only operational communications between pilots were permitted,173 and 

the Chambers Judge confirmed the CVR “does not contain any private or scandalous material”.174 

Accordingly, there is no risk to pilot privacy in this case. 

106. Chief Justice Strathy175 also rejected the TSB’s “speculative” submission that disclosing on-

board recordings may have a “chilling effect” on communications in the cockpit. In doing so, Chief 

Justice Strathy noted that while Canada’s statutory framework largely mirrors the Chicago 

Convention on Civil Aviation, “[o]ther jurisdictions, including the United States, have filed 

exceptions or differences… and have enacted domestic law that does not precisely follow [the 

Convention].”176 He further explained that the U.S. “regularly discloses extracts from CVR 

transcripts” and that, in France, “it is common to append CVR transcripts to the report of the 

                                                 
169 NZ, Hansard, Second Reading: Transport Accident Investigation Amendment Bill (Vol. 574) 8 

Dec 1998, ABOA, Tab 3 at 2. 
170 New Zealand Airline Pilots Association v. the Attorney General, [1997] 3 NZLR 269 at 291, 

ABOA, Tab 2. 
171 Air France (ON SC), supra note 1, at para. 133-134; Chambers Judge Decision, at para. 37, A.R., 

Part I, vol. 1, Tab 2. 
172 Air France (ON SC), supra note 1, at para. 133. 
173 Ibid, at para. 7; Chambers Judge Decision, at para. 43, A.R., Part I, vol. 1, Tab 2. 
174 Chambers Judge Decision, at para. 64, A.R., Part I, vol. 1, Tab 2. 
175 Air France (ON SC), supra note 1, at para. 135.  
176 Ibid, at para. 40. 

https://canlii.ca/t/270zv#par133
https://canlii.ca/t/j3g22#par37
https://canlii.ca/t/270zv#par133
https://canlii.ca/t/270zv#par7
https://canlii.ca/t/j3g22#par43
https://canlii.ca/t/j3g22#par64
https://canlii.ca/t/270zv#par135
https://canlii.ca/t/270zv#par40
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investigating authority”.177 These two countries routinely disclose on-board recordings with the 

investigation reports, and yet have not experienced the so-called “chilling effect” or any of the other 

safety concerns raised by the TSB. Moreover, as the Chambers Judge noted, when Air Canada flies 

into the United States—and, one could add, France—“its flight crews are subject to these disclosure 

provisions when an incident involving them is investigated.… No evidence has been led to indicate 

that complying with these provisions… has had the chilling effects predicted by [the TSB].”178 As 

stated by Chief Justice Strathy: 

I have great difficulty in accepting that the disclosure of the CVR in this case would have a 

“chilling” effect on communications between pilots. This argument carried no weight with 

the Dubin Commission, which concluded that the CVR could be released by the court, in 

appropriate cases, without impairing aviation safety. As I have noted, the transcripts are 

releases as a matter of course in some countries. The Review Panel has recommended that the 

TSB be permitted to disclose the CVR record in its reports. The suggestion of a chilling 

effect has no evidentiary basis and is nothing more than speculation. 

The public places a great deal of trust in pilots. I am certain that pilots take this responsibility 

very seriously indeed and that they deserve the public’s trust. I cannot imagine that pilots 

would curtail critical communications, endangering their own safety and the safety of their 

passengers, simply because those communications might be disclosed in some future legal 

proceedings in the event of an accident.179  

107. In this case, the Chambers Judge was presented with evidence from Sweden, the U.K., 

France, and the United States, and reached the same conclusion.180   

108. While the correct statutory test for production is important as a matter of law, it is also 

difficult to accept that the specific test applied by the courts is likely to have any material impact on 

pilot communications or conduct. For example, it is hard to imagine pilots changing the way they 

communicate in the cockpit because this Court prefers the articulation of the test set out in Air 

France rather than Hyde Park or vice versa. Regardless of the statutory test applied, the possibility of 

                                                 
177 Ibid, at paras. 41-42.  
178 Chambers Judge Decision, at para. 42, A.R., Part I, vol. 1, Tab 2.  
179 Air France (ON SC), supra note 1, at para. 135. See also Canada, Canadian Transportation 

Accident Investigation and Safety Board Act Review Commission, Advancing Safety (Ottawa: 

Canadian Transportation Accident Investigation and Safety Board Act Review Commission, 1994), 

vol. 2 at 155.  
180 Chambers Judge Decision, at paras. 54-55, A.R., Part I, vol. 1, Tab 2. See also Affidavit of 

Thomas Haueter, A.R., Part II, vol. 4, Tab GG at 2452-2453, paras. 37-38; Affidavit of Jim Hall, 

A.R., Part II, vol. 4, Tab EE at 2352-2355, paras. 10-12, 17, 20 and 23.  

https://canlii.ca/t/270zv#par41
https://canlii.ca/t/j3g22#par42
https://canlii.ca/t/270zv#par135
https://publications.gc.ca/collections/collection_2014/bcp-pco/CP32-60-1994-2-eng.pdf
https://canlii.ca/t/j3g22#par54
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production of the CVR will always exist because the statutory privilege is not absolute, and it will 

always remain open to the TSB (and the U.S. NTSB) to reference CVR content in its public 

investigation reports. To the extent the regulatory scheme has any impact at all on pilot 

communications or conduct, ostensibly it is due to these factors, both of which are expressly 

permitted by the Act and not in issue on this appeal. 

109. Chief Justice Strathy’s articulation of the test for production in Air France is rooted in the 

text of the statute and finds support in the Dubin Commission Report. It was confirmed by the Court 

of Appeal for Ontario, which, until this case, was the highest Court in Canada to consider the 

issue.181 All courts considering s. 28(6) of the Act since Air France have adopted Chief Justice 

Strathy’s articulation of the test.182 Airbus respectfully submits that it should now also be confirmed 

by this Court.  

D. Given the findings of fact made by the Chambers Judge, the determination of 

the applicable test has no bearing on the outcome of this particular case  

110. As discussed above, the Chambers Judge expressly considered all of the factors raised by the 

TSB, including its concerns regarding pilot privacy and safety. The TSB and ACPA were permitted 

to make submissions and tender evidence on these issues.183 While the TSB may be of the view that 

its evidence on contested issues should have been preferred or given more weight, the findings of fact 

made by the Chambers Judge and his exercise of discretion are well supported by the evidence and 

entitled to deference.  

111. In this case, it is irrelevant whether the test for production is that set out in Air France, Hyde 

Park, or any of the other authorities relied on by the TSB. Every identified articulation of the test is 

met given the key factual findings made by the Chambers Judge.  

112. For example, as discussed above, in Hyde Park, the court identified a non-exhaustive list of 

four factors to be considered: (i) the nature and subject-matter of the litigation, (ii) the nature and 

probative value of the evidence on the on-board recording and how necessary it is to the proper 

determination of a core issue before the court, (iii) whether there are other ways of getting the 

                                                 
181 Air France (ON CA), supra note 1, at paras. 17-25.  
182 Jetport, supra note 165, at para. 17; Cohen and others v. Northern Thunderbird Air Inc., 2017 

BCSC 315, at para. 22.  
183 A.R., Part II, vol. 3, Tabs U, W, X, Y, vol. 4, Tabs Z, HH, II, and vol. 5, Tab 1. See also 

Transcript of Motion, A.R., Part II, vol. 2, Tab M at 490-497 and 585.  

https://canlii.ca/t/2cld9#par17
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc6860/2014onsc6860.html?autocompleteStr=jetport%20in&autocompletePos=4
https://canlii.ca/t/gfdrk#par17
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc315/2017bcsc315.html?autocompleteStr=cohen%20and%20others%20&autocompletePos=1
https://canlii.ca/t/gxp2g#par22
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information before the court, and (iv) whether there is a possibility of a miscarriage of justice.184 The 

court refused to disclose the on-board recording because it was “of little evidentiary value” and not 

“crucial”.185 By comparison, the Chambers Judge in this case concluded the CVR contains reliable 

evidence that is relevant to material issues in this litigation and not otherwise available to the parties. 

All of the factors identified in Hyde Park militate in favour of production of the CVR in the present 

case.186    

113. Similarly, to the extent the TSB now suggests that “the party seeking production must show 

that the available evidence is insufficient to make out its case, and the evidence contained in the CVR 

is not otherwise available”,187 the Chambers Judge found as a fact that the CVR is “necessary” and 

the only source of reliable and relevant evidence regarding important issues in this case.188  

114. The TSB was given the opportunity to identify other non-privileged evidence to address the 

gaps but was unable to do so. As observed by the Court of Appeal, “[i]f there were alternative 

sources of information to those contained on the cockpit voice recorder, which would address the 

gaps identified by Airbus, the Board has failed to identify them.”189 

115. The two examples of other evidence now offered by the TSB before this Court—other 

“witnesses” and the Flight Data Recorder—still do not address the evidentiary gaps, and in fact 

illustrate the importance of the CVR: 

(a) There were no other witnesses in the cockpit who are available to recount the 

discussions between the pilots.  

(b) The Flight Data Recorder records flight parameters such as altitude, airspeed, and 

heading.190 It does not record the missing evidence identified by the Chambers Judge, 

such as: (i) “the flying officers’ perceptions, observations, considerations and 

decision-making in electing to land where they did, when they did, and the manner in 

                                                 
184 Hyde Park, supra note 2, at para. 74. 
185 Ibid, at paras. 75-76. 
186 See also Appeal Decision, at para. 60, A.R., Part I, vol. 1, Tab 4. 
187 A.F., at paras. 59 and 85. 
188 Chambers Judge Decision, at paras. 48-49, A.R., Part I, vol. 1, Tab 2.   
189 Appeal Decision, at para. 46, A.R., Part I, vol. 1, Tab 4.  
190 A.F., at para. 36. See also Transcript of Motion, A.R., Part II, vol. 2, Tab M at 495. 

https://canlii.ca/t/1ml2h#par74
https://canlii.ca/t/1ml2h#par76
https://canlii.ca/t/jfc9s#par60
https://canlii.ca/t/j3g22#par48
https://canlii.ca/t/jfc9s#par46
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which they elected to execute the landing, central to the action of the plaintiffs”;191 

(ii) “the flying crew’s communications… relevant and material to [the TSB’s] 

determination as to causation”;192 or (iii) “information taken [by the TSB] from the 

flying officers’ conversation upon which to formulate the TSB’s analysis and 

conclusions as it related to the interrelationship of weather, pilot calculations for 

angle of descent and what in fact occurred”.193 

116. There is no apparent case in which production of an on-board recording has ever been refused 

where it is the only source of reliable evidence regarding important issues in the litigation. Such a 

case is unlikely given the court’s ability to impose restrictions and conditions in the event the 

recording contains private pilot communications. Accordingly, Airbus respectfully submits the 

appeal should be dismissed irrespective of the conclusion the Court reaches regarding the two legal 

issues raised by the TSB.  

PART IV - COSTS 

117. The Respondent requests costs throughout.  

PART V - ORDERS SOUGHT 

118. For the foregoing reasons, the Respondent requests that the appeal be dismissed.  

119. In the alternative, if the appeal is allowed, Airbus agrees with the TSB that the matter should 

be remitted to the Supreme Court of Nova Scotia. Airbus submits that the matter should be reheard 

by the original Chambers Judge as there is no reason to suggest that the motion must be heard by a 

new judge.194  

PART VI - SUBMISSIONS ON CONFIDENTIALITY 

120. Nil. 

                                                 
191 Chambers Judge Decision, at para. 23, A.R., Part I, vol. 1, Tab 2.  
192 Ibid, at para. 29.  
193 Ibid, at para. 30.  
194 Topgro Greenhouses Ltd. v. Houweling, 2007 BCCA 599, at paras. 23-28, aff’d 2008 BCCA 84. 

See also Foster Wheeler Power Co. v. Société intermunicipale de gestion et d'élimination des déchets 

(SIGED) inc., 2004 SCC 18, at para. 47.  
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28th day of February, 2022. 

 

 

_______________________________________________________ 

Christopher Hubbard 

Emmanuelle Poupart 

Jesse Hartery 

Brittany Cerqua 
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