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PART I  – OVERVIEW AND STATEMENT OF FACTS

A. Overview

1. The Respondent, Halifax International Airport Authority (“HIAA”), makes these

submissions in response to this appeal.

2. The Appellant, the Transportation Safety Board of Canada (the “TSB”), opposes the

disclosure of the contents of a cockpit voice recorder (“CVR”) to parties in a class action 

proceeding.  That proceeding relates to the crash landing of Air Canada Flight 624 

(“AC624”) at the Halifax Stanfield International Airport in March 2015.

3. The Chambers Judge ordered the TSB to produce the contents of the CVR to the parties

under strict terms of confidentiality.  This followed the Supreme Court of Nova Scotia’s

finding – in the circumstances of this particular case – that the public interest in the 

administration of justice outweighed the importance attached to the statutory privilege 

protecting the CVR.

4. The Nova Scotia Court of Appeal unanimously upheld and affirmed the decision of the

Chambers Judge.

5. On this appeal, the TSB asks this Honourable Court to consider two separate issues relating

to the interpretation and application of the Canadian Transportation Accident Investigation 

and Safety Board Act1 (the “CTAISB Act”):

(a) Does section 28(6)(b) of the CTAISB Act entitle the TSB to make private

submissions in the absence of the parties to litigation?

(b) What is the correct test in deciding whether to order production of a CVR?

1  Canadian Transportation Accident Investigation and Safety Board Act, SC 1989, c 3 [CTAISB
Act].
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6. For the reasons that follow, HIAA submits that section 28(6)(b) of the CTAISB Act does

not entitle the TSB to a private audience with a judge.  It further submits that the Chambers

Judge applied the correct legal test when deciding to order production of the CVR at issue

in this proceeding.  His findings in the exercise of discretion are appropriately entitled to 

deference on appeal, and the Court of Appeal was correct to dismiss the TSB’s appeal.

7. Accordingly, this further appeal should be dismissed.

B. Statement of Facts

(i) The AC624 Crash

8. On March 29, 2015, AC624 experienced a crash landing in poor weather conditions at the

Halifax Stanfield International Airport.

9. The TSB investigated the crash pursuant to the CTAISB Act.  The TSB produced an

investigation report which was released to the public on May 18, 2017 (the “TSB

Report”).2  During the course of its investigation, the TSB recovered the CVR from the

aircraft.  The TSB relied upon the contents of the CVR in conducting its investigation and 

formulating its analysis and conclusions in the TSB Report.

(ii) The Class Proceeding

10. A class action proceeding was commenced on behalf of the passengers of AC624 (the

“Class Action”).  The Plaintiffs to the Class Action allege negligence on the part of Air

Canada (the operator of the aircraft), John Doe #1 and John Doe #2 (the pilots), Airbus 

S.A.S. (the manufacturer of the aircraft), the Attorney General of Canada (representing 

Transport Canada, the regulator), NAV Canada (the flight controller), and HIAA.

2  Affidavit of J. Laporte, Exhibit A [Record Filed with the Nova Scotia Court of Appeal, Volume
IV, Tab Z].
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11. Pleadings in the Class Action have closed.  In October 2017, discovery examinations of a

representative of Air Canada and the two pilots were held.  Discovery of the pilots revealed 

important and significant gaps and inconsistencies in the pilots’ recollection of events.3

(iii) The Production Motion

12. Given the considerable gaps in the pilots’ discovery evidence, the Respondent Airbus

brought a motion for production of the CVR and associated transcripts.  The production 

motion was supported by the Plaintiffs to the Class Action, and by NAV Canada and HIAA.

13. The TSB, along with Air Canada Pilots’ Association (“ACPA”) were granted intervenor

status to make written and oral submissions on the issue of disclosure of the CVR.  Both 

the TSB and ACPA, along with Air Canada, opposed the production motion.

14. On the production motion, the TSB sought to make unilateral “in camera” submissions –

in the absence of the parties – concerning the contents of the CVR to the Chambers Judge.

(iv) The Chambers Decision

15. On the production motion, the Chambers Judge declined the TSB’s request to make private

submissions.  Justice Duncan (as he then was) concluded that he did not require any special

assistance by way of private submissions from the TSB to understand the contents of the 

CVR.4

16. In interpreting section 28(6)(b) of the CTAISB Act, Justice Duncan concluded the

requirements of section 28(6)(b) had been met on the basis that he had: (a) listened to the

3  Excerpts from the TSB Report that Address the Evidentiary Gaps in the Pilots’ Evidence at 
Examinations for Discovery [Record Filed with the Nova Scotia Court of Appeal, Volume IV,
Tab JJ].

4  Oral reasons of Justice Duncan [Record of the Appellant, Volume I, Tab 1 at pp 7-8] [Oral
Reasons].
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CVR in the absence of the parties; and (b) allowed the TSB to make written and oral 

submissions in the presence of the parties.5

17. Justice Duncan went on to find that even if section 28(6)(b) permitted the TSB to have a

private audience with the Court, he would not have granted such a request in the 

circumstances because he had no difficulty understanding the contents of the CVR.6

18. Justice Duncan granted the Production Order, subject to strict confidentiality provisions.7

He did so following a careful analysis of the reliability and relevance of the CVR, and of 

the competing interests between the privileged nature of the CVR and the public’s interest

in the administration of justice.  In reaching this decision, Justice Duncan applied the

framework as set out in section 28(6) of the CTAISB Act, and as articulated by Justice 

Strathy (as he then was) and subsequently affirmed by the Court of Appeal for Ontario in 

Société Air France et al. v Greater Toronto Airports Authority (“Air France” and “Air

France C.A.”).8

(v) The Court of Appeal Decision

19. The TSB appealed to the Nova Scotia Court of Appeal, arguing that Justice Duncan erred:

(a) by failing to recognize and give effect to a statutory right of the TSB to make private

submissions to the exclusion of the parties with respect to the CVR; and

5  Reasons for Decision of Justice Duncan [Record of the Appellant, Volume I, Tab 2 at p 22]
[Chambers Decision].

6  Oral Reasons, supra note 4 at p 8.
7  Order of Justice Duncan, December 18, 2019 [Record Filed with the Nova Scotia Court of

Appeal, Volume I, Tab B] [Order of Justice Duncan].
8  Société Air France v Greater Toronto Airports Authority, 2009 CanLII 69321 (ON SC), aff’d

by 2010 ONCA 598 [Air France].
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(b) in relying on the Air France decision as opposed to the Federal Court’s earlier

decision in Wappen-Reederei GmbH & Co. K.G. v M.V. “Hyde Park” (The) (“Hyde

Park”).9

20. The Court of Appeal carefully reviewed Justice Duncan’s ruling on the request for private

submissions on a correctness standard, and concluded – as a matter of statutory 

interpretation – that the CTAISB Act does not grant a right to make private submissions in 

that manner.10

21. The Court of Appeal further concluded that Justice Duncan properly applied Air France as

the governing appellate authority and made no error in exercising his discretion to 

determine, in the factual circumstances, that the public interest in the proper administration 

of justice outweighed the privilege attached to the CVR.11

22. Accordingly, the Court of Appeal unanimously dismissed the TSB’s appeal.

9  Wappen-Reederei GmbH & Co. K.G. v M.V. “Hyde Park” (The), 2006 FC 150 [Hyde Park]. 
10  Reasons for Decision of NSCA [Record of the Appellant, Volume I, Tab 4 at para 42] [Court

of Appeal Decision].
11  Ibid at paras 62, 84-86.
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PART II – STATEMENT OF QUESTIONS IN ISSUE

23. The TSB has framed the two questions in issue at paragraph 27 of its factum:

(a) Does section 28(6)(b) of the CTAISB Act entitle the TSB to make in camera

submissions (not in the presence of the other parties) to a court prior to any decision 

to release an on-board recording (in this case, a CVR)?

(b) What is the correct test to be applied by a court deciding whether to order

production of the contents of an on-board recording (in this case, a CVR) pursuant 

to section 28(6)(c) of the CTAISB Act?

4125-8823-8388
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PART III – STATEMENT OF ARGUMENT

A. NO ENTITLEMENT TO A PRIVATE AUDIENCE

24. Whether using the language in camera or ex parte, the TSB essentially seeks a private

audience with the Chambers Judge to the exclusion of all parties to the litigation.

25. In this context, this Honourable Court must ultimately determine whether the CTAISB Act

authorizes such secret submissions to the Chambers Judge to the exclusion of all parties.

26. HIAA respectfully submits that the answer is no.  This is because:

(a) The language of section 28(6)(b) does not entitle the TSB to a private audience with

the Chambers Judge.

(b) Such a private audience is contrary to the open court principle and rules of natural

justice.

(c) There are no “exceptional circumstances” to justify such a private audience.

(i) The Language of Section 28(6)(b)

27. This Court affirmed the proper approach to statutory interpretation in Bell ExpressVu

Limited Partnership v Rex, which requires that the words of a statute “are to be read in their

entire context and in their grammatical and ordinary sense harmoniously with the scheme

of the Act, the object of the Act, and the intention of Parliament.”12  The Court of Appeal 

properly applied this approach to conclude that section 28(6)(b) of the CTAISB Act does 

not entitle the TSB to make private submissions to the Chambers Judge to the exclusion of 

all parties.

28. Section 28(6)(b) of the CTAISB Act reads as follows:

12  Bell ExpressVu Limited Partnership v Rex, 2002 SCC 42 at para 26.
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28(6)  Notwithstanding anything in this section, where, in any 
proceedings before a court or coroner, a request for the 
production and discovery of an on-board recording is made,
the court or coroner shall

…

(b)  in camera, examine the on-board recording and give the
Board a reasonable opportunity to make representations with
respect thereto;

29. Properly construed, section 28(6)(b) does not entitle the TSB to a private audience with the

Chambers Judge.  Section 28(6)(b) requires only that the Chambers Judge examine the 

CVR in camera; it does not permit the TSB to make submissions with respect to the CVR 

in the absence of the parties.

30. The TSB’s position ignores the clear distinction between in camera and ex parte.  The TSB

argues that section 28(6)(b) requires both that the Chambers Judge review the CVR in 

camera and allow the TSB to make submissions in camera.  The TSB interprets the words 

in camera in section 28(6)(b) as meaning ex parte, as the TSB seeks to make submissions 

in the absence of, and without argument from, the parties to this litigation.  The TSB 

concedes that in camera and ex parte have distinct legal meanings,13 yet seeks to conflate 

the two phrases to its benefit in section 28(6)(b).

31. The legislature has recognized the distinction between in camera and ex parte within the

CTAISB Act.  For example, the Act itself explicitly refers to ex parte applications under 

section 19(3).  The use of both in camera and ex parte within the same legislation 

demonstrates Parliament’s recognition of the distinct legal meaning of these respective 

Latin phrases.

32. The Court should not read words into the statute that Parliament specifically chose not to

include.  Parliament deliberately chose not to grant the rare and extraordinary power to 

make ex parte submissions under section 28(6)(b).  Having recognized the difference

13  Appellant’s Factum at para 45.
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between in camera and ex parte, Parliament could have included ex parte in section

28(6)(b), but did not.  Parliament’s clear choice should be respected.

33. In Hunter v Canada (Consumer and Corporate Affairs), the Federal Court of Appeal

concluded that Parliament must be presumed to have intended the specific technique 

chosen in the statute:

[33] It is obvious, when going through these statutes, that
Parliament has sought to balance the need of the state and of
private parties to protect the integrity of confidential 
information with the possibility for the public and the 
opposing parties to challenge the alleged confidentiality. 
When Parliament felt that the need of the state was such as 
to exclude any form of challenge or as to restrict severely 
any access to the confidential information at issue, it did not 
hesitate to do so. When Parliament decided to impose a 
particular "technique", it did so. When Parliament decided 
that courts could choose the most appropriate "technique", it 
did so. When Parliament, in a single statute, has imposed 
various "techniques" to deal with different situations, it 
presumably wanted a particular technique to be applied to a 
particular situation.14

[Emphasis added]

34. Parliament’s choice of the technique to protect privilege under section 28(6)(b) must be

respected.  Parliament recognized in camera and ex parte as two different techniques for 

protecting privilege, and chose not to include ex parte under section 28(6)(b).  As in 

Hunter, where Parliament has imposed different techniques to deal with different 

situations, as is the case in the CTAISB Act, Parliament must be presumed to have desired 

the specified technique to be applied to a particular situation.15  The choice to include the 

language in camera rather than ex parte in section 28(6)(b) signals Parliament’s intention

14  Hunter v Canada (Consumer and Corporate Affairs), (C.A.), 1991 CanLII 8251 (FCA) at para
33 [Hunter].

15  Ibid.
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not to grant the TSB the right to a private audience with the Chambers Judge to the 

exclusion of all parties.

35. The case of R v Herman16 does not alter the above interpretation of the language of section

28(6)(b).  The Court in Herman offers no comments and makes no finding on the issue of 

ex parte submissions.  Rather, the Court in Herman merely proceeded on that basis.

Further, the Act at issue in Herman (the Aeronautics Act) has a different purpose and

protects different interests than the CTAISB Act.  Statutory interpretation is a contextual 

exercise and the interpretation of section 4.79 of the Aeronautics Act is not directly relevant

to the interpretation of section 28(6)(b) of the CTAISB Act.  The Court of Appeal properly

distinguished and dispensed with Herman on this basis.17

36. In effect, the TSB argues that because the purpose of the CTAISB Act is to protect public

safety, the TSB must be granted the right to make private submissions in the absence of 

the parties, despite the fact that Parliament clearly chose not to grant that power under 

section 28(6)(b).  While the purpose of a statute is a relevant consideration in statutory 

interpretation, it cannot import into the statute a process that Parliament deliberately chose 

to exclude.

(ii) Inconsistent with Fundamental Principles

37. The fundamental principles of the Canadian justice system, including the open court

principle and rules of natural justice, provide crucial guidance for the Court’s analysis in

this case.  In Hunter, the Federal Court of Appeal described three fundamental principles 

of the Canadian justice system and their relation to in camera or ex parte proceedings as 

follows:

[26]  It can be safely said that the three fundamental premises on 
which our judicial system is based, are (1) that trials take
place in open court, (2) that the procedure followed is an

16  R v Herman, 2017 BCSC 241; Appellant’s Factum at para 54.
17  Court of Appeal Decision, supra note 10 at para 41.
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adversarial one, and (3) that rules of natural justice apply, 
amongst which is the rule that each party is entitled to see 
everything which is relevant to the court's decision.

[27]  It is a combination of these three principles which is at the 
source of the rule that hearings should not be conducted in 
camera, even less in private, that representations should not
be made ex parte and that parties and their counsel should
not be denied access to the material that is relevant to the 
court's decision.18

[Emphasis added]

38. In Hunter, the Federal Court of Appeal also considered the impact of these fundamental

principles on the exercise of statutory interpretation.  In so doing, the Federal Court of 

Appeal held that where statutory provisions are ambiguous with respect to protection of 

confidential information, they should be read in the way that least restricts the openness of 

the proceeding:

[41]  In D.(C.) v. M.N.R., [[1991] 1 C.T.C. 379], this court had the 
opportunity, recently, to examine the impact of the Charter
on the practice and statutory provisions permitting hearings 
in camera. It was there stated that [at p. 5212]:

... with the advent of the Charter and more specifically with 
the recognition in its section 2(b) of the freedom of the press, 
openness of the courts became an even better recognized and 
protected principle than it was at common law. As Cory J. 
stated in Edmonton Journal v. Alberta (A.G.):

"It seems that the rights enshrined in s. 2(b) should 
therefore only be restricted in the clearest of 
circumstances."

Therefore, a statutory provision permitting in camera 
proceedings will only be constitutionally valid "in the 
clearest of circumstances", which may well be, to use the 
words of Dickson, J. in [Nova Scotia (Attorney-General) v. 
MacIntyre (1982), 1982 CanLII 14 (SCC)], "where there is

18  Hunter, supra note 14 at paras 26-27.
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present the need to protect social values of superordinate 
importance." In that sense I would say that the Charter has 
reinstated the principle of openness in its original dimension, 
if that principle had at all been diluted through statutory 
exceptions.

[42]  While I have no doubt that Parliament may opt for some 
form of covertness in cases dealing with confidential 
information and that its choice of technique is not for the
courts to question, absent a constitutional attack, yet
wherever that choice has been expressed in ambiguous
words, courts should not hesitate to "read down" the 
limitations imposed and to favour the interpretation that least 
restricts the openness of the proceedings.19

[Emphasis added]

39. It would be inconsistent with all the three fundamental principles of justice to allow the

TSB to make private submissions to the Chambers Judge.  Such a private audience is

contrary to the open court principle, because it contemplates secrecy.  Such a private 

audience is contrary to the adversarial process at the core of our justice system, because it 

limits the full participation of the parties.  And it is likewise contrary to the rules of natural 

justice, which entitle a party to see, and hear everything that is relevant to the Court’s 

decision.20

40. Put differently, the TSB’s proposal goes well beyond the meaning of in camera, both in

terms of the impact on the parties to the litigation and the impact on principles fundamental 

to the Canadian justice system.

41. The TSB’s proposed interpretation of section 28(6)(b) is also contrary to the Court’s

holding in Hunter that statutory provisions should be interpreted in a way that least restricts 

the openness of proceedings.  The TSB asks this Court to interpret section 28(6)(b) more 

broadly than the language of section 28(6)(b) supports, and in a way that more severely 

restricts the rights of parties as afforded by the open court principle, the adversarial process,

19  Hunter, supra note 14 at paras 41-42.
20  Ibid at paras 26-27.
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and the rules of natural justice.

(iii) No Exceptional Circumstances

42. There are no exceptional circumstances to warrant a private audience with the Chambers

Judge.  In the Appellant’s factum, the TSB acknowledges that ex parte submissions or, 

more generally, submissions made to the exclusion of parties, are only permitted in

exceptional circumstances.21  Further, the TSB relies on the following passage from

Hunter, in which the Federal Court of Appeal acknowledged the potential for exceptional 

cases:

[26]  It can be safely said that the three fundamental premises on 
which our judicial system is based, are (1) that trials take
place in open court, (2) that the procedure followed is an
adversarial one, and (3) that rules of natural justice apply,
amongst which is the rule that each party is entitled to see
everything which is relevant to the court's decision.

[27]  It is a combination of these three principles which is at the 
source of the rule that hearings should not be conducted in 
camera, even less in private, that representations should not
be made ex parte and that parties and their counsel should
not be denied access to the material that is relevant to the
court's decision.

[28]  That rule, as most rules, is not an absolute one. The courts, 
albeit reluctantly, have softened it "in exceptional cases,
where the administration of justice would be rendered
impracticable by the presence of the public" and, in some
cases, one may add, by the presence of all the parties. One
of these exceptional cases, most certainly, is proceedings
where the confidentiality of a document is precisely what is
at stake. To allow the public and the parties to see the
document before the question of its disclosure is decided

21  Ruby v Canada (Solicitor General), 2002 SCC 75 at para 25.
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might well render the whole process utterly useless and 
frustrate the end result of the proceedings.22

[Emphasis added]

43. The TSB submits that a private audience with the Chambers Judge is necessary, because

submissions in the presence of the parties will defeat the privilege entirely.  In doing so, 

the TSB’s reliance on Hunter is misplaced for two reasons.

44. First, Justice Décary’s above comments in Hunter refer to the exceptional case of

maintaining confidentiality of a document until the court determines the issue of 

confidentiality.  Justice Décary explains that to allow the parties to see the document itself 

may well render the confidentiality determination meaningless.  Justice Décary makes no 

reference in his example at paragraph 28 to a corresponding need to allow the party

asserting confidentiality or privilege to make private submissions to the exclusion of the

parties.  Indeed, the typical process on a motion for production, in which one party asserts 

privilege over a document, is for that party to provide a sealed copy of the document to the 

judge, who reviews it and then hears submissions from both parties on the issue of privilege 

and the question of disclosure.

45. This is exactly the process that Justice Duncan followed, and which the Court of Appeal

affirmed in this case.

46. Second, the TSB has failed to explain how making submissions in the presence of the

Respondents will “defeat the privilege entirely”23 such that exceptional circumstances exist 

to justify a private audience with the Chambers Judge.  The TSB insists it is uniquely 

situated to assist the Court with the contents of the CVR.  Indeed, the TSB goes so far as 

to claim it is the only body who can assist the Court due to its “technical expertise in 

transportation safety” and knowledge of the CVR contents.24  However, the TSB cannot

22  Hunter, supra note 14 at paras 26-28.
23  Appellant’s Factum at para 50.
24  Ibid at para 38.
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overcome Justice Duncan’s finding that he did not require private submissions from the 

TSB to understand the contents of the CVR and their relation to the pleadings.25

47. The TSB similarly insists it is the only body who can advise the Court as to alternate

sources of the information in the CVR.  The TSB has failed to establish why it cannot 

advise the Chambers Judge about these alternate sources in the presence of the parties.  It 

does not readily follow that informing the Chambers Judge of other sources in the presence 

of the parties would “defeat the privilege entirely”.

48. The TSB can make submissions regarding alternate sources to the Chambers Judge (who

has the benefit of having listened to the CVR) in general terms without referring to the 

exact contents of the CVR.  There is nothing to stop the TSB from referring in its

submissions to the general contents, or even timeframes, of the CVR without divulging the

specific contents of same.  The Chambers Judge, who has access to the CVR, will 

understand these submissions, which can safely be made in the presence of the parties. 

Justice Duncan appropriately permitted the TSB to make submissions about the CVR in 

the presence of the parties.

49. As a component of “exceptional”, the TSB must show that a private audience with the

Chambers Judge is necessary in this case.  HIAA submits the TSB has failed to meet this 

burden.

50. The TSB’s reliance on the availability of “safeguards” to protect the fairness of the

proceedings is neither appropriate nor sufficient in this case.  In support of this position, 

the TSB relies on R v Basi,26 where this Court recognized, in the context of informer

privilege, possible safeguards courts may use when balancing privilege with procedural

fairness.  HIAA submits the “nearly absolute” nature of informer privilege27 stands in stark

25  Oral Reasons, supra note 4 at p 8.
26  R v Basi, 2009 SCC 52 at paras 55-57.
27  Ibid at para 37.
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contrast to the privilege created by section 28(2) of the CTAISB Act which is subject to the 

public interest exception as set out in section 28(6)(c).

(iv) No Impact

51. Even if Justice Duncan erred in denying the TSB the opportunity to make private

submissions with respect to the CVR, the TSB has failed to establish how correcting that 

error (to allow such submissions) would have impacted or changed Justice Duncan’s

application of the ultimate balancing exercise.  This Court has confirmed that an error must

have been material for an appeal to be granted; in other words, a harmless error of law that 

does not impact the outcome does not warrant reversal on appeal.28

52. As set out above, the TSB insists it is uniquely situated to assist the Court with the contents

of the CVR, but fails to identify the nature of their private submissions which they claim 

are so necessary in the context of section 28(6)(b) and the circumstances of this case.

53. Further, perhaps the most significant impediment to the TSB’s argument is Justice

Duncan’s conclusion that he did not require private submissions from the TSB on the 

contents of the CVR.  The TSB cannot escape the crucial fact that Justice Duncan 

concluded he “had no difficulty in understanding the privileged materials and how they 

relate to the pleadings.”29  Ultimately, the TSB has failed to establish how private 

submissions on the contents of the CVR would have impacted Justice Duncan’s decision 

and the outcome.

54. For these reasons, the Court of Appeal correctly concluded that the TSB failed to establish

that Justice Duncan made any material error, and accordingly dismissed the appeal on the 

first issue of private submissions on the CVR.30

28  R v O’Brien, 2011 SCC 29 at para 19.
29  Oral Reasons, supra note 4 at p 8 [emphasis added].
30  Court of Appeal Decision, supra note 10 at para 47.
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B. THE CORRECT LEGAL TEST

55. The TSB argues that the Chambers Judge erred by applying the wrong test, in that Justice

Duncan relied upon Air France rather than Hyde Park.  HIAA submits Justice Duncan 

applied the correct test because:

(a) The language of section 28(6) sets out the test the Court must apply.

(b) Any differences between Air France and Hyde Park are overstated.

(c) The decisions in Air France and Air France C.A. did not “eviscerate” the privilege.

(i) The Statutory Test

56. HIAA submits the language of section 28(6) of the CTAISB Act “clearly” sets out the test

the Court must apply,31 and is the starting point for the analysis to be undertaken by the 

Chambers Judge.  Importantly, the balancing exercise is discretionary, and section 28(6) 

does not prescribe a list of mandatory factors (such as a “miscarriage of justice”) to be 

considered by the Chambers Judge in conducting that balancing.

57. Section 28(6) of the CTAISB Act states:

Power of a court or coroner

28(6)  Notwithstanding anything in this section, where, in any 
proceedings before a court or coroner, a request for the 
production and discovery of an on-board recording is made,
the court or coroner shall

(a)  cause notice of the request to be given to the Board,
if the Board is not a party to the proceedings;

31  Hyde Park, supra note 9 at para 70.
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(b)  in camera, examine the on-board recording and give
the Board a reasonable opportunity to make 
representations with respect thereto; and

(c)  if the court or coroner concludes in the circumstances
of the case that the public interest in the proper
administration of justice outweighs in importance the 
privilege attached to the on-board recording by virtue 
of this section, order the production and discovery of 
the on-board recording, subject to such restrictions or 
conditions as the court or coroner deems appropriate, 
and may require any person to give evidence that 
relates to the on-board recording.

[Emphasis added]

58. In other words, the Chambers Judge must determine whether, in the circumstances of the

case before them, the public interest in the proper administration of justice outweighs the 

importance of the privilege attached to the CVR.

59. Put another way, as summarized by Justice Strathy in Air France:

[110]  In order to apply the statutory test in s. 28 of the TSB Act, I 
must first consider the content of the CVR and the 
circumstances of this case. I must then determine whether,
in the circumstances of the case, the public interest in the
proper administration of justice outweighs in importance the
privilege attached to the on-board recording by virtue of that
section. This in turn requires that I consider the meaning and 
content of the “public interest in the proper administration of 
justice” and the “importance of the privilege attached to the 
CVR”. This necessarily involves a balancing of the two 
interests. If, having engaged in this balancing process, I 
determine that production is desirable, I may impose such 
restrictions and conditions as I deem appropriate.32

32  Air France, supra note 8 at para 110; This articulation of the test was cited by Justice Duncan

at para 15 of his decision [Chambers Decision, supra note 5 at para 15].
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60. The approach set forth in Air France by Justice Strathy is grounded in the language of the

statute.  Justice Duncan did not err by applying the same approach in his decision below.33

(ii) Overstated Differences

61. HIAA submits any differences between Air France and Hyde Park are overstated, and the

TSB cannot demonstrate there is (or would have been) any difference in the outcome if 

Hyde Park instead of Air France was followed by Justice Duncan.

62. As noted by the Nova Scotia Court of Appeal:

[56]  […] Moreover, the judge adopted the analysis in Air France, 
which in turn had considered Hyde Park. The test outlined
in Hyde Park did not persuade Justice Strathy (as he then
was) in Air France nor did it persuade Justice Duncan in this
case. The criteria in Hyde Park—looking at the subject
matter of the litigation, the nature, necessity and probative
value of the evidence, as well as alternative means of
obtaining the same information—are all subsumed in the Air
France analysis. The only material distinction is Hyde Park’s
addition of “the possibility of a miscarriage of justice” as a
required threshold for admitting the contents of the cockpit
voice recorder—a test not described in legislation and not
approved of in Air France. Air France was affirmed by the 
Ontario Court of Appeal, (2010 ONCA 598).34

63. In Air France C.A., as in the instant appeal, the appellant TSB submitted the Chambers

Judge erred by not considering whether there would be a “miscarriage of justice”.  Goudge,

J.A. noted in Air France C.A. that section 28(6) does not limit production only to a case 

where otherwise a miscarriage of justice would occur.  Goudge, J.A. agreed with Justice 

Strathy that a “miscarriage of justice” test is more stringent than what section 28 requires.35

33  Court of Appeal Decision, supra note 10 at para 62.
34  Ibid at para 56.
35  Air France C.A., supra note 8 at para 25.
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64. Nevertheless, Goudge, J.A. went on to say:

[27]  Viewed either way, the court must take the impact of the 
decision about production on the public confidence in the 
administration of justice and weigh it against the impact of
that decision on the statutory privilege. I disagree with the 
appellant however that unless a miscarriage of justice would 
result without production the latter must always outweigh 
the former in importance. The Act requires the court to 
consider all the circumstances of the case in assessing the 
balance.36

65. The TSB has not demonstrated that there is (or would have been) any difference in the

outcome if Hyde Park instead of Air France was applied.  Regardless of whether or not a

“miscarriage of justice” test is part of the section 28(6) analysis, the Chambers Judge must 

keep in mind the language of section 28(6) in assessing the balance.

(iii) Privilege is not Eviscerated

66. Finally, the decisions in Air France and in the instant case have not “eviscerated” the

privilege conferred by Parliament.37

67. The TSB argues that the Hyde Park approach, and the consideration of “the possibility of

a miscarriage of justice” in particular, is the correct approach because it “reflects the

fundamental principle that for the privilege to be meaningful – and for the intent of 

Parliament to be respected – it cannot be routinely set aside”.38

68. In Air France, privilege was very much top of mind for Justice Strathy.  Prior to considering

the evidence, he conducted a “thorough review” of the evolution and purpose of the 

privilege attached to CVRs – see Section II of his decision (paragraphs 21 to 46).39

36  Ibid at para 27.
37  Appellant’s Factum at paras 5, 67.
38  Appellant’s Factum at para 82.
39  Air France, supra note 8 at paras 21-46; Chambers Decision, supra note 5 at para 14.
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69. After considering the evidence, he comprehensively reviewed the authorities, first

commenting:

[80]  […] As a preliminary matter, it should be observed that cases 
of this kind, dealing with privilege, involve a conflict 
between two important policies. On the one hand, there is
the public interest in the administration of justice. On the 
other hand, there is a public interest in aviation safety.40

70. Justice Strathy importantly noted that the CTAISB Act does not confer an absolute

privilege, “rather, the privilege depends upon the court’s assessment of the relative 

importance of competing interests in the circumstances of the particular case”.41  Justice

Duncan similarly noted the privilege is not absolute and is subject to statutorily prescribed

exceptions.42

71. The Ontario Court of Appeal commented regarding Justice Strathy’s application of the test

under section 28(6):

[20]  Nor do I think that by proceeding in this way the motion 
judge lowered the bar set by s. 28(6) by effectively 
diminishing the importance attached to the privilege. There
is no doubt about that importance. It is reflected in the
requirement of the Act that the privilege prevail in all
circumstances. The only exception is if a particular case can
be brought within the circumstances described in s. 28(6).
The reasons of the motion judge make clear that he was well
aware of that importance. However, contrary to the 
appellant’s argument, s. 28(6) does not require the moving 
the party to prove or the court to describe the circumstances 
to be “exceptional” or “rare” or “compelling” or “unusual” 
for production to be ordered. What the court must find is that 
in the particular case, the public interest in the administration 
of justice outweighs the importance attached to the statutory

40  Air France, supra note 8 at paras 80-108.
41  Ibid at para 81.
42  Chambers Decision, supra note 5 at para 7.
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privilege. That is what the motion judge did here. In doing 
so he put the bar exactly where the Act specifies.43

72. Justice Duncan, in considering the privilege afforded to CVRs, expressly adopted Justice

Strathy’s analysis regarding the privilege, further commenting:

[60]  […] In any event, whether the exemption from the privilege 
is just is subject to court oversight and exercise of discretion
to ensure that such production honors the privilege to the 
extent that is necessary and appropriate in the circumstances 
of the matter before the court.44

73. The Chambers Judge carefully considered the privilege afforded to the CVR, and did not

order production as “routine”.

74. The TSB further argues that in enacting the balancing exercise in section 28(6), Parliament

made a policy decision to protect CVRs from routine disclosure, and that the Air France 

test alters this policy choice.45

75. However, the Chambers Judge did not consider the motion before him to be one of “routine

disclosure”.  Rather, the Chambers Judge considered the evidence before him, looked to 

the test set out in section 28(6) and conducted the balancing exercise required by that test.

76. Furthermore, even though Justice Duncan ordered production of the CVR, he did not do so

as if it was a matter of “routine disclosure”.  The Order very clearly sets out the confidential

manner in which, the persons to whom, and the strict terms under which, the CVR was to 

be produced.46

43  Air France C.A., supra note 8 at para 20.
44  Chambers Decision, supra note 5 at paras 54-60.
45  Appellant’s Factum at para 108.
46  Order of Justice Duncan, supra note 7.

4125-8823-8388

https://www.canlii.org/en/on/onca/doc/2010/2010onca598/2010onca598.pdf


- 23 -

77. In conclusion, Justice Duncan did not err in following the test set out in section 28(6), and

further articulated in Air France.

C. ENTITLEMENT TO DEFERENCE

78. In his reasons for decision, Justice Duncan properly began by reviewing the language of

section 28(6).  He found that (a) and (b) had been complied with, and noted that (c) creates

the test to be applied by the Court in determining whether to order production and, if so, 

the appropriate restrictions or conditions to attach to the production.47

79. There is no dispute here that the requirement of section 28(6)(a) was met.  HIAA submits,

as above, that the requirements of section 28(6)(b) were also met.

80. HIAA further submits that in the instant case, Justice Duncan balanced the two interests,

and judiciously concluded that in the circumstances of this case, the public interest in the 

proper administration of justice outweighed the importance of the privilege attached to the 

CVR.  This balancing exercise by the Chambers Judge is discretionary and is entitled to 

deference on appeal.48

81. HIAA wishes to make the following brief comments in response to the TSB’s submissions

regarding the application of the test by Justice Duncan.  HIAA submits:

(a) Justice Duncan properly considered the evidentiary gaps in the circumstances of

this case; and

(b) The “chilling effect” alleged by the TSB was not supported by the evidence before

Justice Duncan.

47  Chambers Decision, supra note 5 at paras 11-12.
48  Aliant Inc. v Ellph.com Solutions Inc., 2012 NSCA 89; Penner v Niagara (Regional Police

Services Board), 2013 SCC 19 at para 27.
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(i) Evidentiary Gaps

82. The TSB argues that the approach taken by the Chambers Judge “reflects the distorted

version of the test from Air France”, and that he gave significant weight to “evidentiary 

gaps” in the discovery evidence of the flying crew, without considering other ways of 

filling the gaps.49

83. In response to the TSB’s argument before him that there were other sources to fill the gaps,

Justice Duncan found:

[48]  Counsel for the respondents submitted that there are other 
sources than the CVR to obtain the information that would
fill the evidentiary gaps. While that was true for some
questions, my overall observation is that the discovery
evidence of these two officers has been demonstrated to be
necessary to answering important questions, and since they
have not been able to do so satisfactorily, the CVR 
represents the only way to get that information.

[49]  In summary, the production of the CVR has important 
evidentiary value and is necessary. That does not end the
analysis, however.50

[Emphasis added]

84. In other words, Justice Duncan did consider other ways to fill the evidentiary gap, and

concluded the CVR represented the only way to get the information left by those gaps. 

This is in direct contrast to Hyde Park where Justice Gauthier held the evidence before her

49  Appellant’s Factum at para 61.
50  Chambers Decision, supra note 5 at paras 48-49; See also Air France, supra note 8 at para 82-

84 referring to Moore v Reddy, [1990] OJ No 308, where Master Donkin commented 

production of privileged pilot’s statements (under the predecessor to the CTAISB Act) might 

occur in exceptional cases such as the inability of the declarant on discovery to remember 

anything.
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was insufficient to establish support that the information contained in the privileged bridge 

recordings (at issue before her) was not available from other sources.51

(ii) No Chilling Effect

85. The TSB further argues that adopting “an insufficiently rigorous test for production of on-

board recordings risks impairing the TSB’s ability to access evidence needed to advance 

its safety investigation and reporting mandate”.  The TSB argues Justice Duncan erred by 

adopting Justice Strathy’s comments on this point.52

86. However, in addition to adopting Justice Strathy’s comments (including that the suggestion

of a “chilling effect” has no evidentiary basis and is nothing more than speculation), Justice

Duncan also considered the evidence before him and held “there is little objective evidence 

offered in support of this assertion” that the privilege is being eroded by release.53

87. Indeed, with regards to the alleged “chilling effect”, Justice Duncan referred to the

evidence before him, including the evidence of Thomas Haueter, an independent aviation 

accident investigator and safety consultant for aircraft operators and manufacturers:

[41]  [Mr. Haueter] concluded that, in over 50 years of experience, 
the [United States National Transportation Safety Board] has
found no evidence that disclosure of the CVR recordings had
a negative impact on aviation safety, nor resulted in a
“chilling” effect on witness cooperation with investigations,
nor in how pilots communicate in the cockpit.

[42]  On this latter point, it was specifically noted that Air Canada 
flies into the United States and so the company and its flight
crews are subject to these disclosure provisions when an
incident involving them is investigated by the NTSB. No 
evidence has been led to indicate that complying with these

51  Hyde Park, supra note 9 at para 75.
52  Appellant’s Factum at para 101.
53  Chambers Decision, supra note 5 at paras 54, 60 [emphasis added], adopting Air France, supra

note 8 at paras 130-136.
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provisions for the NTSB has had the chilling effects 
predicted by Mr. Cadieux.54

88. In sum, Justice Duncan reviewed the evidence on the record, and balanced the public

interest in the proper administration of justice as against the importance of the privilege

attached to the CVR.  Consistent with the statutory test set forth in section 28(6), in this 

case, he concluded that the public interest in the administration of justice outweighed the

importance of the privilege. Justice Duncan’s balancing, and accordingly his conclusion,

is discretionary and entitled to deference.

54  Chambers Decision, supra note 5 at paras 41-42.  In addition to the fact that Air Canada flies 

into the United States, Justice Duncan was alive to the fact that in this case, before flying from 

Toronto to Halifax, the pilot flew from Seattle to Toronto [Record Filed with the Nova Scotia

Court of Appeal, Volume II, Tab M, p 152 at lines 16-19].
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PART IV – COSTS SUBMISSIONS

89. On success of this appeal, HIAA submits that it is entitled to an award of costs in the

ordinary course, inclusive of costs on the application for leave to appeal.

PART V – ORDER SOUGHT

90. For all the foregoing reasons, HIAA respectfully submits that this appeal should be

dismissed, with costs.

PART VI – SUBMISSIONS ON CONFIDENTIALITY

91. None.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28th day of February, 2022.

Scott R. Campbell 
Michelle L. Chai 
Erin J. McSorley

Counsel for the Respondent,
Halifax International Airport Authority
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Canadian Transportation Accident Investigation and Safety Board Act, SC 1989, c 3, ss 19(3) and 
28(6):
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