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1. The Applicants have raised three issues of public importance for consideration by this

Court: the identification and role of “safety valves” in Charter litigation; the application of

judicial restraint to courts of first instance hearing multiple Charter claims; and the principles of

fundamental justice relevant to Charter scrutiny of legislation authorizing removal from Canada.

The Respondents’ submissions fail to demonstrate that these are not issues of public importance.

2. The Respondents also fail to address the importance of this case in ensuring meaningful

access to justice. The approach to Charter litigation set out by the Court below raises serious

access to justice concerns not just for those seeking protection from persecution at Canada’s

border, but also for women and other equality-seeking groups, and indeed for all those who seek

a remedy for the breach of their constitutional rights.

A. “Safety valves”

3. Contrary to paragraphs 22-32 of the Respondents’ Memorandum, the law on “safety

valves” is not settled. The Respondents’ submissions, like the judgment below, proceed on the

premise that the potential for the GIC to repeal an offending provision is a safety valve, and that

the failure of this safety valve, rather than the offending provision itself, is to be considered as

the sole cause of the resulting Charter breaches. This characterization of legislative action as a

“safety valve” – an approach not raised by either party at first instance or on appeal – is

completely novel, and the Respondents have failed to identify any authority to show otherwise.

Building upon its ever-expanding application of PHS,1 the FCA’s approach supplants Charter

scrutiny of laws with judicial reviews of the legislative (in)action that leads to those laws

remaining on the books. The Respondents have failed to address the issues of public importance

that follow from refashioning Charter review in this manner.2

4. Contrary to the submissions of the Respondents and the findings of the court below, the

discretionary mechanisms available under the IRPA,3 along with access to the Federal Court to

seek individualized Charter relief, are fundamentally different from the “safety valve” in PHS.

The “safety valve” at issue in PHS, and in every other judgment of this Court cited by the

1 Applicants’ Memorandum of Argument [AMOA], paras 24-34; Canada (Attorney General) v 
PHS Community Services Society, 2011 SCC 44, [2011] 3 SCR 134 at para 109.   
2 AMOA at paras 34-43.  
3 Immigration and Refugee Protection Act, SC 2001, c 27, ss 24(1), 25(1), 25(2), 48(2), 72. 
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Respondents, is a mechanism for an exemption from the operation of an impugned provision.4

Apart from its finding in Nur that the availability of early parole is not a sufficient “safety valve” 

for a mandatory minimum sentence, this Court has never recognized a “safety valve” of the sort 

found by the FCA.5 

5. On this issue, the Respondents point to the fact that two of the Applicants were able to

get relief from removal to the USA as if this demonstrates that the legislative regime contains

safety valves akin to the one at issue in PHS. It does not. The impugned provisions in this matter

allow for no exemptions. All the individual Applicants remained barred from making a claim for

refugee protection in Canada. Two of the three sets of individual Applicants were able to obtain

extraordinary relief from immediate removal only because they launched the present challenge

and sought a judicial interim stay of their removal on that basis. The third, Ms. Mustefa, did not

obtain relief and was removed to the U.S. and detained in conditions found by the Applications

judge to “shock the conscience.”6 While the Applications judge found that the proposed “safety-

valves” at the border are “illusory”,7 what is even more important for present purposes is the

degree to which these alleged “safety valves” are different in character from the one at issue in

PHS. They are in fact akin to the “safety valve” rejected as irrelevant in Nur precisely because

they are discretionary and operate only subsequent to the application of the impugned provision.

6. Moreover, the Respondents are simply incorrect in asserting that the Applicants have

relied solely on this Court’s case law on the insufficiency of prosecutorial discretion to cure a

Charter-infringing provision. The case law cited by the Applicants in their memorandum of

argument deals not just with prosecutorial discretion,8 but also with other forms of discretionary

4 Respondents’ Memorandum of Argument [RMOA], para 26, fn 43 and para 30, fn 50: citing 
PHS; R v Lloyd, 2016 SCC 13, [2016] 1 SCR 130 at para 36; R v Morrison, 2019 SCC 15, [2019] 
2 SCR 3 at para 148 ; R v Nur, 2015 SCC 15, [2015] 1 SCR 773 at paras 92-97. 
5 R v Nur, 2015 SCC 15, [2015] 1 SCR 773 at para 98. 
6 Canadian Council for Refugees v Canada (Immigration, Refugees and Citizenship), 2020 FC 
770 at paras 95-96, 137 [CCR 2020] (in AR, Vol I, Tab 2(A), pp 44-45, 57).   
7 CCR 2020 at para 130 (in AR, Vol 1, Tab 2(A), pp 54-55). 
8 R v Smith, [1987] 1 SCR 1045, [1987] SCJ 36 at paras 68-69; R v Goltz, [1991] 3 SCR 485, 
[1991] SCJ 90 at paras 92-98; Montréal (City) v 2952-1366 Québec Inc, 2005 SCC 62, [2005] 
3 SCR 141 at para 169; R v Seaboyer; R v Gayme, [1991] 2 SCR 577, 83 DLR (4th) 193 at 
paras 83-88; R v Zundel, [1992] 2 SCR 731, [1992] SCJ 70 at paras 62-64 and Osborne v 
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relief.9 It also makes clear that the very fact that the potential remedy is discretionary is what 

renders it insufficient.10 The Applicants maintain that this case law stands in sharp tension with 

the case law of the Federal Courts on “safety valves”. 

A.1  Accessible Remedies

7. Contrary to paragraphs 33-34 of the Respondents’ Memorandum, the court below did not

find that mandamus would be available as a s. 24(1) Charter remedy. In fact, it expressly found

that that the proper remedy would be “administrative law relief”.11 In suggesting that s. 24(1) of

the Charter provides the authority for courts to grant the forms of alternative relief envisaged by

the court below, the Respondents have overlooked this Court’s clear and unequivocal case law

that relief must flow under s. 52 wherever the breach is caused by the operation of a law.12

A.2  Accessible Records

8. In reply to paragraphs 35-37 of the Respondents’ Memorandum, the Applicants submit

that the Respondents once again do not address the issues raised, namely: (i) whether rights

claimants should be required to impugn the decision-making processes that result in

unconstitutional laws being on the books in order to obtain relief; and (ii) whether, in so doing,

they must also litigate the government’s asserted privileges in order to benefit from negative

inferences being drawn against the government. These issues of public importance regarding

access to justice arise from the judgment, and the Respondents have failed to argue otherwise.

B. The Application of Judicial Restraint by Applications Judges and Appellate Courts

9. The Respondents assert at paragraphs 38-39 of their Memorandum that the law is settled

on the question of how courts should address cases advancing multiple Charter claims. They

Canada (Treasury Board), [1991] 2 SCR 69, [1991] SCJ 45 at paras 1-2; R v Appulonappa, 
2015 SCC 59, [2015] SCJ 59 at para 74.   
9 Canada (Human Rights Commission) v Taylor, [1990] 3 SCR 892 at para 150 (McLachlin J. 
dissenting); Osborne v Canada (Treasury Board), [1991] 2 SCR 69, [1991] SCJ 45 at paras 1-2 
(Wilson and L'Heureux-Dubé JJ, concurring).  
10 R v Smith, [1987] 1 SCR 1045, [1987] SCJ 36 at para 69. 
11Canada v Canadian Council for Refugees, 2021 FCA 72 at para 96 [CCR 2021] (in AR, Vol 
1, Tab 2(B), p 102).  
12 R v Ferguson, 2008 SCC 6, [2008] 1 SCR 96 at paras 58-73; Carter v Canada (Attorney 
General), 2015 SCC 5, [2015] 1 SCR 331 at para 125; R v Morrison, 2019 SCC 15, [2019] 2 
SCR 3 at para 191. 
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have failed, however, to point to any authority that addresses the specific issue raised by the 

Applicants.  

10. The Applicants agree that this Court has clearly signalled that unnecessary constitutional

pronouncements by appellate courts should be avoided. Both the FC and the FCA relied on that

principle to find that the s. 15 issue should not have been decided at first instance. The question

for the Court, arising from the litigation history of this case, is how to reconcile the principle of

restraint with the principles of legality and access to justice. The nub of the question is whether

it is in fact “unnecessary” for courts of first instance to address multiple Charter claims in respect

of the same provision. The Respondents have offered no submissions on this issue, taking cover

instead in the law on restraint or forbearance by appellate courts, as if it were dispositive.

11. The need for specific and distinct guidance to lower courts where multiple Charter claims

are raised is a matter of public importance justifying leave to appeal. The effect of the law as

applied by the courts below was to leave a fully argued gender equality claim wholly undecided,

denying access to a remedy without adjudication on the merits.

C. The Principles of Fundamental Justice and the “Shocks the Conscience” Standard

12. The Respondents’ submissions at paragraphs 40-45 of their Memorandum regarding the

application of the “shocks the conscience” standard, misconstrue the analysis of the FCA and

sidestep the issue raised by the Applicants. The judgment below extends the “shocks the

conscience” standard beyond the unique context of individualized assessments of the legality of

removal in extradition and national security matters to all Charter challenges relating to removal

by Canada to mistreatment elsewhere. There is no authority cited for such an extension and the

resulting reduction in s. 7 protection for those facing removal from Canada.

13. In Barnaby13 (relied on by the Respondents), this Court explained that, given the

extraordinary importance of the legislative objectives of extradition law, the principles of

fundamental justice will normally support extradition. In that specific context, the Minister must

engage in a further, individualized balancing exercise to evaluate whether, in an individual’s

13 Canada (Attorney General) v Barnaby, 2015 SCC 31, [2015] 2 SCR 563. 

4



case, “a ‘particular treatment’ in the requesting state”14 would shock the conscience of Canadians 

or be otherwise unjust or oppressive so as to override the important state interests in international 

comity and mutual assistance in bringing fugitives to justice.15  

14. The relevant consideration triggering the additional “shocks the conscience” assessment,

therefore, is not the fact that the mistreatment is to occur on foreign territory, but rather that the

mistreatment is so severe that it outweighs the objectives of enforcing extradition requests. On

the FCA’s analysis, however, any foreign conduct that does not shock the conscience is excluded

from the s. 7 analysis, regardless of the law being assessed, and no matter the legislative

objective, no matter how disproportionate the effects, and regardless of whether those effects

bear any rational connection to the objective. The Respondents have failed to demonstrate that

this novel, dramatic restriction of the ambit of s. 7 is consistent with this Court’s established

caselaw. If allowed to stand, it will have a dramatic impact on the rights of all litigants facing

removal from Canada.

D. Costs

15. Contrary to the Respondents’ submission, there are good reasons for costs not to follow

the cause in this case. The Applicants are recognized public interest parties and refugee claimants

with minimal financial resources.16 They raise Charter and administrative law issues of public

importance with implications extending far beyond their private interests. In these circumstances,

Courts have a duty to affirm the importance of access to justice and to grant cost orders that

promote this goal. This Court has called for the exercise of discretion “to ensure that ordinary

citizens have access to the justice system when they seek to resolve matters of consequence to

the community”.17 The Applicants have eschewed seeking costs at every stage of this litigation,

and they maintain that each party should continue to be responsible for their own costs.

14 Canada (Attorney General) v Barnaby, 2015 SCC 31, [2015] 2 SCR 563 at para 2. 
15 United States of America v Burns, 2001 SCC 7, [2001] 1 SCR 283 at paras 69, 72. 
16 Canadian Council for Refugees et al. v Canada (Immigration, Refugees and Citizenship), 2017 
FC 1131 at para 74. 
17 British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71, [2003] 3 SCR 
371 at para 27. See also Rogers v. Sudbury (Administrator of Ontario Works), 2001 CanLII 28087 
(ON SC) at para 19 (cited with approval in Okanagan at para 28). 
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All of which is respectfully submitted. 

Dated this 9th day of September 2021. 

________________________________   
Andrew Brouwer, Michael Bossin  
Heather Neufeld, Leigh Salsberg, 
Erin Simpson, Kate Webster, Colleen Bauman, 
Prasanna Balasundaram, Jared Will and Joshua Blum 
Counsel for the Applicants 
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