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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. This appeal concerns the correctness of the Federal Court of Appeal’s approach to 

reviewing a decision of an administrative tribunal on a question of pure statutory 

interpretation, namely whether a person can be declared inadmissible to Canada under 

paragraph 34(1)(e) of the Immigration and Refugee Protection Act (“IRPA”)1 for 

engaging in conduct that does not implicate or have a nexus with “national security” or 

the “security of Canada”. That provision reads as follows: 

Security 

34(1) A permanent resident or a foreign national is inadmissible on security 

grounds for….(e) engaging in acts of violence that would or might endanger 

the lives or safety of persons in Canada…..  

2. The Federal Court of Appeal determined it was reasonable for the Immigration Appeal 

Division (“IAD”) to interpret paragraph 34(1)(e) in a manner that does not require proof 

of conduct that has a nexus with “national security” or the “security of Canada”.  As a 

result, any act of violence that would or might endanger the life or safety of other 

individual(s), could be captured, thus rendering the person who engaged in that conduct 

inadmissible.  This is so despite the fact that s. 36 of the Act requires convictions for 

criminal conduct committed in Canada before a person can be found inadmissible under 

that section. 

3. This decision has serious consequences for persons who are subject to the IRPA. Contrary 

to prior administrative decisions, paragraph 34(1)(e) will now render permanent 

residents, protected persons, young offenders, and foreign nationals inadmissible on 

security grounds and subject them to deportation for committing acts that have nothing to 

do with the security of Canada. In addition, given the effect of section 33 of IRPA, which 

states that facts that constitute inadmissibility “include facts for which there are 

reasonable grounds to believe they have occurred,” paragraph 34(1)(e) would apply to 

past conduct whether or not the individual has obtained a record suspension (formerly 

                                                        
1 S.C. 2001, c. 27 
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known as a pardon);  it would apply to those whose conduct has resulted in absolute 

discharges or conditional discharges, and to young offenders whose conduct has resulted 

in a youth sentence, and to anyone else who has obtained an acquittal of charges related 

to their conduct of violence.  The number of people potentially affected by the 

application of paragraph 34(1)(e), if it has no connection to the security of Canada or 

national security, is significant. 

4. The Federal Court of Appeal itself did not express great faith in this interpretation, yet it 

considered itself bound by its approach to reasonableness articulated in Hillier v. Canada 

(Attorney General)2 and by this Court’s decision in Canada (Minister of Citizenship and 

Immigration) v. Vavilov.3  However, Vavilov left open the possibility that a statutory 

provision might have only one reasonable interpretation.4  Hillier is not binding on this 

Court and in any event may not stand for the approach to statutory interpretation 

articulated by the Federal Court of Appeal in the case at bar. 

5. This Court in Vavilov confirmed that statutory interpretation is judged on the 

reasonableness standard5 and that in that review you start with the decision and reasons of 

the Tribunal below.6  This appeal raises the issue whether there is only one reasonable 

interpretation of paragraph 34(1)(e), a question that the Federal Court of Appeal has 

ignored or dodged.  Moreover, the Federal Court of Appeal has thwarted Parliament’s 

legislative intention, because it has taken a narrow approach to a reasonableness review 

of statutory interpretation, what they referred to as “a preliminary analysis of the text, 

context and purpose of the legislation just to understand the lay of the land”.  To ascertain 

“the lay of the land is as far as a reviewing court should go”.7  The Federal Court of 

Appeal does not apply the modern principles of statutory interpretation to the statute with 

any rigour and ignores the harsh consequences for those affected in assessing 

                                                        
2 Hillier v. Canada (Attorney General), 2019 FCA 44 (“Hillier”) 
3 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (“Vavilov”) 
4 Vavilov, at para 124 
5 Vavilov, at para 115  
6 Vavilov, at para 83 
7 Appellants’ Record (“AR”) PART I, Tab 8: Canada (Minister of Citizenship and Immigration) 

v. Mason and Dleiow, 2021 FCA 156, at para 17 (“FCA Reasons”)   
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reasonableness, that could lead, as the Federal Court of Appeal itself commented, to rival 

administrative legal interpretations of paragraph 34(1)(e).  This raises serious concerns 

about consistency and the rule of law. 

6. This case therefore presents several fundamental issues, but only two issues are raised by 

this Appellant herein: (1) What is the proper approach to reasonableness review on issues 

of pure statutory interpretation and how can a court determine if there is only one 

reasonable interpretation to a legislative provision? (2) Is the interpretation of paragraph 

34(1)(e) by the IAD in Mason, as adopted and expanded on in the Immigration Division 

in Dleiow, and accepted by the Federal Court of Appeal, reasonable? 

B. Statement of Facts 

i.  Immigration History 

7. Mr. Dleiow is a citizen of Libya; he is not a Canadian citizen or permanent resident, so 

was a foreign national in Canada while in Canada.  He entered Canada on June 25, 2012 

and received a study permit.  Eventually, he made a refugee claim and was issued a 

conditional departure order on October 6, 2015.  His refugee claim was refused October 

27, 2017 and his appeal to the Refugee Appeal Division was dismissed in October 2018.  

He was referred to the Immigration Division of the Immigration and Refugee Board of 

Canada by a report under section 44(1) of the IRPA on September 14, 2018 on the basis 

he is inadmissible on security grounds for engaging in acts of violence that would or 

might endanger the lives or safety of persons in Canada pursuant to paragraph 34(1)(e) of 

IRPA.  

8. His inadmissibility hearing was before Member L. Ko on April 18, 2019 and May 13, 

2019, and a deportation order was made against him June 25, 2019 on the basis he was 

inadmissible pursuant to paragraph 34(1)(e) of IRPA.8  His application to stay his 

deportation order was dismissed on August 13, 2019 by the Federal Court.9 

                                                        
8 AR PART I, Tab 5: Deportation Order 
9 AR PART II, Tab 18: Order of Gascon J. 
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 ii.  Conduct of Mr. Dleiow towards KH 

9. The Immigration Division found that there were reasonable grounds to believe that Mr. 

Dleiow, a foreign national, had previously engaged in acts of violence against one of his 

former partners (KH) on January 8, 2017.  With respect to KH, he had called her on a 

night to request to stay over. She had refused, but he had shown up and once inside her 

residence and bedroom, she told him to get out of her room and sleep in the spare room.  

He did so.  The events that led to his charges and guilty pleas occurred the next morning 

when he refused to leave at her request and asked for money from her for cigarettes and 

bus fare.  He threatened to break her nose and take her laptop.  He also threatened to kill 

her if she called the police.  She went to her bedroom and shut the door and called the 

police.  She locked the door on seeing Mr. Dleiow outside her bedroom.  Mr. Dleiow 

kicked the door in and once inside threw a drink glass in her direction, which broke on 

the wall.  Mr. Dleiow was charged with unlawfully being in a dwelling house with intent 

to commit an indictable offence, mischief under $5,000, uttering threats to cause death or 

bodily harm, and assault with a weapon.  He pled guilty to the first three charges and 

received a conditional discharge.  The last charge was stayed.  There was no finding of 

reasonable grounds to believe he had engaged in any prior acts of violence against KH 

before January 8, 2017.10  The charge of unlawfully being in a dwelling house did not 

require that there be any bodily harm to KH.  Threatening bodily harm or death does not 

qualify as a serious criminal offence under the IRPA, since it has a maximum penalty by 

indictment of 5 years; nor does mischief qualify as a serious criminal offence.11 

 iii.  Conduct of Mr. Dleiow towards KM 

10. The Immigration Division found there were reasonable grounds to believe that Mr. 

Dleiow had engaged in acts of intimate partner violence against his current girlfriend 

KM.  Some allegations of the Minister were rejected.  The testimony of KM, that Mr. 

Dleiow had never injured her, was not found credible.  The Tribunal accepted there were 

                                                        
10 AR PART I, Tab 4: Immigration and Refugee Board, Immigration Division, Reasons of 

Immigration Division, 2019 CanLII 129531, at paras 24, 27, 28, 30 & 35 (“Dleiow ID”) 
11 AR PART IV, Tab 27: Information Dleiow January 9, 2017 
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reasonable grounds to believe he had assaulted KM on a number of occasions throughout 

their relationship and that these were violent acts that did endanger KM’s safety.12 

11. The Immigration Division applied the Mason decision from the Immigration Appeal 

Division and commented that with respect to KH, the actions of Mr. Dleiow did endanger 

the physical and psychological safety of KH, being he broke into her home, would not 

leave when asked to, yelled threats of harm at her and threats to kill her, broke down a 

door and threw a glass in her direction, although there was no finding of physical injury 

to KH or finding that there was conduct that was an actual physical attempt on her life.13 

12. There was no allegation that the assaults, unlawfully being in a dwelling house,  mischief 

or threats are related in any way to terrorism, organized criminality, war crimes or crimes 

against humanity. The allegations included acts of common criminality resulting in 

bodily harm to KM, but also allegations of common criminality that did not result in 

bodily harm or related to conduct offences against property regarding KH. The Tribunal, 

applying the Mason decision at the IAD, determined that the intention of paragraph 

34(1)(e) was linked to security in the broader sense including ensuring that individual 

Canadians are secure from acts of violence that would or might endanger their lives or 

safety, whether those acts are criminal or not.14 

13. The Tribunal made no findings on the other various allegations of violence in the past by 

Mr. Dleiow.15  The Tribunal made no finding that his conduct was a threat to or might be 

a threat to the life of either KH or KM, but characterized it as threats to their safety.  

C. The Decisions Below 

 i.  The Immigration Division 

14. The factual findings of the Immigration Division are set out above.  The legal reasoning 

of the Immigration Division was essentially that it adopted and believed itself bound by 

the interpretation of paragraph 34(1)(e) of the IAD in the Mason case by virtue of stare 

                                                        
12 AR PART I, Tab 4: Dleiow ID, at paras 44, 48; 68 & 76 
13 AR PART I, Tab 4: Dleiow ID, at para 73 
14 AR PART I, Tab 4: Dleiow ID, at paras 21 and 22 
15 AR PART I, Tab 4: Dleiow ID, at para 78. 
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decisis.  It did not comment on how it was going beyond the decision in the Mason case 

by applying the paragraph to mischief and verbal threats and to conduct that affected the 

psychological safety of a person in Canada.  It did not analyse whether that expanded 

definition of conduct caught by paragraph 34(1)(e) went beyond the Mason case at the 

IAD. 

15. The Immigration Division stated the following regarding paragraph 34(1)(e): 

a.  It was adopting the rationale of the IAD in Mason that paragraph 34(1)(e), 

consistent with the objectives of the IRPA, does not require that the conduct have 

a link to national security or the security of Canada, but rather applies to security 

in the broader sense including ensuring that individual Canadians are secure from 

acts of violence that would or might endanger their lives or safety.16 

b. The plain language interpretation of the phrase “acts of violence” suggests that to 

be described in paragraph 34(1)(e) the permanent resident or foreign national 

must have engaged in more than one act of violence.17 

c. The Tribunal commented on the reference by the IAD Tribunal in Mason that the 

conduct in issue in paragraph 34(1)(e) would be conduct that posed a danger to 

the lives and safety of persons in Canada.  That conduct or behaviour as described 

by the IAD in Mason is a “small subset” of what would be considered serious 

criminality in section 36 of the IRPA.  The Dleiow Tribunal held that the IAD 

only meant that one considers the conduct in terms of the danger posed to 

Canadians.18  

d. On the specific facts before it, the Tribunal concluded there were reasonable 

grounds to believe that Mr. Dleiow had acted violently towards KH and KM – 

that he would not leave KH’s home when asked, had used violence or threats of 

violence to kill her if she called the police, broke down a door to gain entry to the 

room where she had run in order to get away from him to call the police, threw a 

                                                        
16 AR PART I, Tab 4: Dleiow ID, at para 21 
17 AR PART I, Tab 4: Dleiow ID, at para 22. 
18 AR PART I, Tab 4: Dleiow ID, at para 72 
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glass in her directions.  This was violent conduct that endangered the physical and 

psychological safety of KH.  The findings with respect to KM involved both 

assaults that involved harm to her person and assaults that did not.  Essentially, 

with its treatment of the conduct regarding KH and KM, the Tribunal expanded 

the impact of the IAD decision in Mason beyond a “small subset” of conduct that 

would be considered serious criminality, albeit without a conviction, to include 

mischief (damage to door) and verbal threatening.19 

e. The Tribunal made comparisons to the criminal offence of breaking and entering 

and referred to the sanctity of one’s home.  It also noted that the criminal court 

did not invoke the home invasion provision of the Criminal Code when 

sentencing Mr. Dleiow in respect to the break and enter offence to which he pled 

guilty, but the Tribunal apparently would consider them, notwithstanding Mr. 

Dleiow never pled guilty to break and enter of KH’s home.  The statement by the 

Tribunal was a misstatement of fact contrary to its own findings at para 30 of its 

reasons and contrary to the filed criminal court record before it.20 

  ii.  The Federal Court 

16. Mr. Dleiow sought judicial review of this decision on the general basis that paragraph 

34(1)(e) must be read to have a national security component and on the issue of whether 

the Tribunal’s interpretation of that provision was reasonable having regard to the nature 

of Mr. Dleiow’s criminal conduct.21  The Federal Court22 noted that no convictions had 

ever been entered against Mr. Dleiow, and as a result section 36 of the IRPA had no 

application.  It noted that the IAD decision in Mason had been set aside by the Federal 

Court on the basis that the interpretation of paragraph 34(1)(e) was unreasonable, because 

the provision did not apply to criminal conduct that did not involve a national security 

aspect.  The Federal Court in Dleiow applied comity and followed the decision of the 

                                                        
19 AR PART I, Tab 3: IAD Mason, at para 73 
20 AR PART I, Tab 4: Dleiow ID, at paras 30 and 75 
21 AR PART I, Tab 7: Dleiow v. The Minister of Citizenship and Immigration, 2020 FC 59 

(“Federal Court Reasons Dleiow”), at para 1 
22 Ibid., at paras 3 & 4 
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Federal Court in Mason,23 setting aside the Tribunal’s decision and remitting the matter 

for reconsideration on the merits by a different decision-maker.24  The Court certified the 

same question for appeal as in Mason; namely, whether it is reasonable to interpret 

paragraph 34(1)(e) of the IRPA, in a manner that does not require proof of conduct that 

has a nexus with “national security” or “the security of Canada”. 

 iii.  The Federal Court of Appeal’s Reasons 

17. The Federal Court of Appeal held that the Federal Court in Mason had misapplied the 

reasonableness standard of review to the IAD’s decision in Mason and had engaged in 

what amounted to a correctness review.25  It held that the IAD in Mason and the 

Immigration Division in Dleiow had adopted a reasonable interpretation of paragraph 

34(1)(e), that the section did not require any connection to national security, and was 

restricted to acts of violence that might endanger the lives or safety of Canadians.  The 

court said this was “narrowly defined” conduct, although the court added that it was not 

expressing or implying any agreement or disagreement with the interpretation adopted by 

the tribunals. The Federal Court of Appeal noted that the issue of paragraph 34(1)(e) was 

a stand-alone issue of legislative interpretation that arises on the facts of these cases. It is 

purely legal, requiring an examination of the text, context and purposes of the IRPA. It 

noted that the Immigration and Refugee Board does not have any particular expertise that 

might contribute to the analyses of text, context and purpose and suggested in the future 

the Immigration and Refugee Board might refer this issue of the interpretation of 

paragraph 34(1)(e) directly to the Federal Court for resolution once and for all.26 

18.  The Federal Court of Appeal found that the Federal Court in Mason had incorrectly 

conducted what amounted to a correctness review and had set up its own yardstick with 

which to measure the statutory interpretation of the IAD.  It found the words used by the 

Federal Court in Mason, the search for a “knock out punch” meant the Federal Court was 

creating its own yardstick to measure the decision of the IAD and equated that with a 

                                                        
23 AR PART I, Tab 6: Mason v. Canada, 2019 FC 1251 (“Federal Court Reasons Mason”) 
24 AR PART I, Tab 7: Federal Court Reasons Dleiow, at paras 8 & 9 
25 AR PART I, Tab 8: FCA Reasons, at paras 21, 24 & 25 
26 AR PART I, Tab 8: FCA Reasons, at paras 1, 6, 57, 64 68 & 78. 
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correctness review.27  The Federal Court of Appeal stated that the Tribunal in Mason had 

not ignored the context of paragraph 34(1)(e), with other inadmissibility provisions of 

IRPA, and that its failure to mention all aspects of context in its reasons was not of such 

import that it caused it to lose confidence in its overall reasoning.  It concluded that the 

Tribunal had considered the contextual factors before it, including the harsher 

consequences that flowed from a section 34 inadmissibility finding as compared to that of 

section 36, conduct that resulted in convictions.28 

19. The Federal Court of Appeal found that the proper function of a reviewing court is to do 

just a preliminary analysis of the text, context and purpose of the legislation, just to 

understand the lay of the land, but go no further, before it examines the administrator’s 

reasons. The lay of the land is as far as it should go.29 It should not make any definitive 

judgments and conclusions themselves.  This would take the court down the road of 

creating its own yardstick and measuring the administrator’s interpretation to make sure it 

fits with the court’s.30  The court below saw this as applying the Federal Court of Appeal 

Judgment in Hillier, where the administrator may have a range of interpretative options.31  

20. The Federal Court of Appeal apparently approved of the IAD’s position that the conduct 

captured by paragraph 34(1)(e), which speaks of the danger posed to the “lives and 

safety” of persons in Canada, is only a “small subset of what would be considered serious 

criminality in section 36”.32  It found this a plausible conclusion consistent with 

reasonableness.  How the IAD’s interpretation would only apply to a small subset of 

conduct that would be considered serious criminality was never explained by the IAD. 

21. Although the Federal Court of Appeal stated that it is not the court’s function on review 

to interpret the provision in question to determine the correct interpretation, or ask itself 

how it would have resolved the issue of interpretation, it nevertheless clarified that 

“safety” in paragraph 34(1)(e) must have been interpreted to mean something 

                                                        
27 AR PART I, Tab 8: FCA Reasons, at para 22, 24 & 25 
28 AR PART I, Tab 8: FCA Reasons, at paras 34 to 36, 54, 58, 59, 60, 61 & 62. 
29 AR PART I, Tab 8: FCA Reasons, at para 17. 
30 AR PART I, Tab 8: FCA Reasons, at para 17 
31 Hillier, at paras 13 to 16 
32 AR PART I, Tab 8: FCA Reasons, at para 55 
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approaching the level of a threat to life, contrary to the express legal interpretation of the 

Tribunal in Dleiow that paragraph 34(1)(e) applies to conduct that may encompass non-

physical injury or conduct that does not amount to an actual threat to life, but applies to 

conduct such as mischief (property) and verbal threats that cause “psychological” harm.33  

There is no explanation by the Federal Court of Appeal as to why it did not defer to the 

Dleiow Tribunal’s interpretation in this regard of paragraph 34(1)(e), why the Tribunal’s 

interpretation is apparently not reasonable, or how Federal Court of Appeal’s 

interpretation fits within its preliminary lay of the land assessment of paragraph 34(1)(e).  

22. Based on its decision in Hillier and this Court’s decision in Vavilov, the court found the 

IAD decision reasonable for the following reasons: 

a. The Tribunal was alive to the essential elements of text, context and purpose of 

the provision in issue, paragraph 34(1)(e). A reasoned explanation could be 

discerned from the reasons it gave and from some matters that can be implied. 

There were no “omitted aspects” that would cause a loss of confidence in the 

outcome reached by the Tribunal.34 

b. There were indicia of reasonableness; the Tribunal rejected a plain reading of the 

text of paragraph 34(1)(e) as suggested by the Minister; it noted that the Tribunal 

reviewed the use of “national security” and “security of Canada” elsewhere in the 

Act and concluded that if Parliament intended paragraph 34(1)(d) (sic) to have a 

national security nexus, it would have used those terms”.35 

c. It approved, or found reasonable, the Tribunal statement that if Mr. Mason’s 

interpretation was adopted then paragraph 34(1)(d) would be redundant and later 

referred to the Federal Court in Mason as ignoring the presumption against 

redundancy.36  (That statement about paragraphs 34(1)(e) and 34(1)(d) and 

redundancy was without analysis by the Tribunal or the Federal Court of Appeal, 

but merely stated.)  It noted that the Tribunal referred to the dictionary definition 

                                                        
33 AR PART I, Tab 8: FCA Reasons, at para 57 
34 AR PART I, Tab 8: FCA Reasons, at para 46. 
35 AR PART I, Tab 8: FCA Reasons, at para 48 citing the IAD reasons at para 23. 
36 AR PART I, Tab 8: FCA Reasons, at para 48 & 65. 
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of “security”, just as many courts do. On that the Tribunal noted that the 

dictionary definition defines “security” as, among other things: “secure condition 

or feeling” and that such a broad definition does not necessarily incorporate a 

national security element.37 

d. It reviewed the Tribunal’s reasons for holding that finding someone inadmissible 

for acts of violence that were arguably criminal, but which did not lead to a 

criminal conviction, was not contrary to Canadian values, the fundamental values 

of the Charter and our history as a parliamentary democracy.  It noted the 

Tribunal’s caution that IRPA and the criminal law have different objects and that 

the conduct described in paragraph 34(1)(e) is narrowly defined and anchored in 

terms of the danger posed to Canadians, not to criminal law.38  It commented that 

perhaps the approach seems a little loose or a little overwrought, but it was 

understandable given past court cases.39 

e. The Federal Court of Appeal noted the IAD Tribunal considered the potential 

constraining effect of judicial decisions, that there were no decisions directly on 

point. It noted the reasoning of the Tribunal regarding the Suresh case comments 

on the words in paragraph 34(2) and the Tribunal’s conclusion that the words in 

paragraph 34(1)(e) must cover more than national security.40 

f. The Federal Court of Appeal noted that the context argument of Mr. Mason and 

his comparison between paragraph 34(1)(e) and paragraph 36 of IRPA was 

considered by the Tribunal.  It rejected his argument on the basis that although 

paragraph 34(1)(e) overlaps with paragraph 36 as they may cover some of the 

same criminal behaviour, they address different matters, namely, paragraph 34 

conduct and paragraph 36 criminality.  The court suggested that section 36 

encompassed a larger group of behaviours, serious property offences, than the 

                                                        
37 AR PART I, Tab 8: FCA Reasons, at para 48; AR PART I, Tab 2: IAD Reasons at para 25. 
38 AR PART I, Tab 8: FCA Reasons, at para 49, citing the Tribunal (IAD) AR PART I, Tab 3: at 

paras 35, 36 & 39 
39 AR PART I, Tab 8: FCA Reasons, at para 50 
40 AR PART I, Tab 8: FCA Reasons, at para 51; AR PART I, Tab 3: IAD Reasons at para 26  



12 

 

conduct captured in paragraph 34(1)(e). It appeared to adopt the IAD reasoning 

that the conduct captured by paragraph 34(1)(e) is only a small subset of what 

would be serious criminality in paragraph 36, conduct that endangered the “lives 

and safety” of persons in Canada.41 Specifically, that creating inadmissibility in 

paragraph 34 for (criminal) conduct that does not result in a conviction does not 

offend the Charter and is a reasonable interpretation of paragraph 34(1)(e).  Why 

the provisions could not be read together and consistent with each other such that 

(criminal) violent conduct that does not result in a conviction that nevertheless 

reasonably could be considered as raising a national security issue for Canada was 

the intended conduct of paragraph 34(1)(e) was not addressed by the Tribunal or 

the Federal Court of Appeal.  The Federal Court of Appeal merely commented 

that the conclusions of the IAD were “plausible” and consistent with 

reasonableness.  The Federal Court of Appeal noted that in the reasons of the 

Tribunal (IAD), the conduct captured by paragraph 34(1)(e) would not be 

“absurdly” broad, because the conduct was “narrowly defined” by the IAD, which 

the Federal Court of Appeal interpreted the IAD to mean implicitly that “safety” 

in paragraph 34(1)(e) must be conduct approaching the level of a threat to life, not 

just minor harm.  It noted that none of these findings could be said to be 

unreasonable. 42  This is notwithstanding the IAD never articulated what it meant 

by this statement that the conduct was narrowly defined, or articulated what this 

small subset of conduct encompassed in paragraph 34(1)(e) was.  At most the 

Federal Court of Appeal stated it narrowly applies only to “acts of violence” and 

its gloss that it must mean approaching the level of a threat to life, not just minor 

harm.43  There was no analysis whether moderate harm short of a threat to life 

now fell within paragraph 34(1)(e) or what “approaching a threat to life” meant. 

g. Finally, the Federal Court of Appeal found that where the IAD was silent in its 

reasons expressly or by implication, it did not cause the Court to lose confidence 

                                                        
41 AR PART I, Tab 8: FCA Reasons, at para 53 to 55; AR PART I, Tab 3: IAD Reasons, at paras 

30 to 33 
42 AR PART I, Tab 8: FCA Reasons, at para 57 
43 AR PART I, Tab 8: FCA Reasons, at paras 57 & 64 
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in the decision of the IAD, given it was not required to deal with all aspects, was 

alive to the essential elements of text, context and purpose and where it failed to 

mention some elements in its analysis of text, context and purpose there was no 

fundamental gap requiring intervention given that it must have found implicitly 

that the preponderance of elements supported the Minister’s interpretation.   

Anything else was merely quibbling about elements of text, context and 

purpose.44 

23. With respect to the Immigration Division’s decision regarding Mr. Dleiow, the Federal 

Court of Appeal stated that the Immigration Division found that Mr. Dleiow’s pattern of 

domestic violence constituted “acts of violence that would or might endanger the lives or 

safety of persons in Canada” and erroneously stated that Mr. Dleiow did not challenge 

this finding in his notice of application for judicial review or his notice of appeal.  It 

found the Tribunal’s decision in Dleiow was highly contingent on the decision in Mason 

and therefore reasonable.45  Contrary to the court’s statement about Mr. Dleiow’s 

application for judicial review, as noted in paragraph 1 of the Federal Court decision in 

Dleiow, Mr. Dleiow did challenge the application of paragraph 34(1)(e) to his criminal 

conduct in his application to the Federal Court.  What he was not challenging was the 

finding there were reasonable grounds to believe he committed the specific conduct of 

unlawfully being in a dwelling house, mischief, threat to KH, and assaults on KM.  

Furthermore, he was not the appellant in the Federal Court of Appeal.  Accordingly, the 

notice of appeal to the Federal Court of Appeal was filed by the Minister not Mr. 

Dleiow.46 

 

 

 

                                                        
44 AR PART I, Tab 8: FCA Reasons, at para 58 & 59 
45 AR PART I, Tab 8: FCA Reasons, at para 69 
46 AR PART I, Tab 7: Federal Court Reasons Dleiow, at para 1; AR PART II, Tab 19: 

Applicant’s Further Memorandum of Fact and Law, Federal Court, at paras 5, 8, & 23 
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PART II – QUESTIONS IN ISSUE 

24. This appeal raises the following issues: 

(1) Did the Federal Court of Appeal err in overturning the Federal Court’s findings 

that the tribunal decisions in Mason and Dleiow were unreasonable? 

 (2) Is it unreasonable to interpret paragraph 34(1)(e) of the IRPA as not requiring any 

nexus to national security or the security of Canada? 

 

PART III – STATEMENT OF ARGUMENT 

A.  Statutory Interpretation and the Approach of the Federal Court of Appeal 

25. Words in a statute are to be interpreted in their entire context, in their grammatical and 

ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the 

intention of Parliament.47 This Court has indicated that modern statutory interpretation is 

an interplay between the text, context, purpose and ordinary plain meaning of words, 

harmoniously with the scheme of the Act and intention of Parliament and that there may 

be only one reasonable interpretation.48 

26. Although decisions of tribunals are reviewable by the Federal Court on a standard of 

reasonableness, including statutory interpretations by a tribunal, “it is not a ‘rubber-

stamping’ process or a means of sheltering administrative decision makers from 

accountability. It remains a robust form of review.”49 

27. The Federal Court in Mason noted it was not useful to set aside the principles of statutory 

interpretation when reviewing administrative decisions.  It noted the application of 

statutory interpretation principles is not incompatible with deference.  It noted that a 

deferential review of statutory interpretation decisions is possible if the reviewing judge 

                                                        
47 Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para 21 (“Rizzo & Rizzo”) 
48 Vavilov, at para 117, 118 to 123 regarding context, and 124 regarding only one reasonable 

interpretation 
49 Vavilov, at paras 13-14 
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keeps in mind the two propositions: (1) many statutory interpretation problems admit of 

more than one reasonable answer; and (2) the methods of statutory interpretation are not 

binding rules that dictate a particular outcome.  The methods of statutory interpretation 

provide guides, clues or pointers.  The court noted that on judicial review the methods of 

statutory interpretation are used not to determine one correct answer, but to decide 

whether the interpretation chosen by the decision-maker is one “that the statutory 

language can reasonably bear”.50   

28. This is consistent with the approach of this Court in Vavilov, where it was noted that an 

approach to reasonableness review must respect the legislative intent and assumes that 

those who interpret the law, whether courts or administrative decision makers, will do so 

in a manner consistent with the modern principles of interpretation.  As well, this Court 

noted that an administrative-decision maker may have failed to consider a key element of 

a statutory provision’s text, context or purpose, that may have led to a different result and 

that its failure to consider that element would be indefensible, and unreasonable in the 

circumstances.  Finally, although the reviewing court is not to conduct a de novo analysis 

of the legislative provision, to determine the “correct” interpretation of the disputed 

provision, it may sometimes become clear in the course of reviewing the decision that the 

interplay of text, context and purpose leaves room for a single reasonable interpretation 

of the statutory provision or aspect of the statutory provision that is in issue.51 

29. The Federal Court of Appeal below approached statutory interpretation as a preliminary 

process “just to understand the lay of the land before they examine the administrators’ 

reasons. But the lay of the land is as far as they should go.” The principles of statutory 

interpretation are not seen by the court below as infusing the entire process of assessing 

the reasons of the Tribunal.52 The decision of the Federal Court in Mason that the modern 

statutory interpretation principles infuse the reviewing courts assessment of an 

administrative interpretation of legislation is closer to the principles of Vavilov than the 

Federal Court of Appeal below, which adopted Hillier.  The Federal Court of Appeal 

                                                        
50 AR PART I, Tab 6: Federal Court Reasons Mason, paras 20, 21 & 22 
51 Vavilov, at paras 118, 122 & 124 
52 AR PART I, Tab 8: FCA Reasons, at para 17 



16 

 

considered that the reviewing court’s statutory interpretation is a preliminary assessment 

to ascertain the lay of the land only and does not infuse the entire assessment of the 

Tribunal’s reasons.  Such an approach makes it difficult to determine whether or not there 

is only one reasonable interpretation of a legislative provision given the text, context and 

legislative intent. 

30. The Hillier case dealt with the issue of whether the Appeal Division under section 58 of 

the Department of Employment and Social Development Act, S.C. 2005, c. 34, had to 

consider all the grounds set out in an application for leave advanced by the appellant.  

The Federal Court had to deal with the meaning of section 58 of the Act and whether the 

Appeal Division’s interpretation was reasonable.  The Federal Court of Appeal in Hillier 

essentially held that there was only one reasonable interpretation of the statutory 

provision under examination in that case, notwithstanding that the Appeal Tribunal was 

dealing with a statute it frequently considers and with which it is very familiar.53  

31. Arguably, the Hillier case does not restrict the principles of statutory interpretation to 

some preliminary lay of the land assessment, but appears to be a robust application of 

statutory interpretation to ascertain the authentic meaning of the provision in issue and is 

closer to Vavilov in approach than the Federal Court of Appeal in the case at bar. 

32. The Hillier court relied on the following principles: 

a. The court indicated that conducting a tentative examination of the provision in issue 

was only a beginning step to appreciate the interpretive options that were available to 

the Appeal Division.54  

b. The court noted that in some cases where the wording is fairly clear, there may be 

only one reasonable interpretation of the provision, but where the wording admits of 

ambiguity or invites the administrative decision-maker to draw upon its 

specialization, expertise or policy understanding – for example, where the legislator 

has empowered an administrative decision-maker to decide something “in its sole 

                                                        
53 Hillier, at para 12 
54 Hillier, at para 14 
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discretion” or “in the public interest” – the reviewing court may conclude the range of 

interpretive options is wider.  Central to this task is legislative interpretation. 55 

c. Mindful of the range of interpretive options, the court assesses whether the 

administrator’s legislative interpretation was “within a range of possible, acceptable 

outcomes which are defensible in respect of the facts and law”.56 The focus is on the 

administrator’s interpretation, noting what the administrator invokes in support of it 

and what the parties raise for or against it. 

d. Lastly, the court has to acknowledge that sometimes administrators pursuing their 

legislative mandates can be better placed than a court to appreciate the purpose 

behind a legislative provision in all its nuances and ramifications, an appreciation 

acquired through dint of daily, in-the-field work or genuine expertise.57 

33. The court in Hillier concluded from its preliminary review of the provision in issue that it 

appeared to support one acceptable and defensible result.  It then analyzed the provision 

in detail and its relation to other provision in the Act. It did not stop there, but went on to 

examine the legislative purpose and context as part of that critical analysis of the 

provision.  It noted legislative interpretation can be tricky and warned against a tribunal 

or court introducing extraneous considerations into the proper objective analysis of the 

text, context and purpose of legislation, be that personal evaluations of the moral conduct 

of parties, personal policies or political preferences. The court noted that judges, like 

everyone else, including tribunals, are not to insert into a provision what they want to see.  

They must discern and apply its authentic meaning, nothing else.58 It also said section 12 

of the Interpretation Act is not a licence for courts and administrative decision-makers to 

substitute a broad legislative purpose for one that is genuinely narrow or to construe 

legislative words strictly for strictness’ sake. 

34. The Court in Hillier noted the Appeal Division below (the tribunal) did not analyze the 

text of the provision in any meaningful way.  It criticized the tribunal for failing to say 

                                                        
55 Hillier, at para 15 
56 Hillier, at para 16 
57 Hillier, at para 17 
58 Hillier, at paras 26 & 33 
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anything in detail about legislative purpose, but instead making statements about its own 

preference without analysis.59 

35. This Court, citing the Federal Court of Appeal’s decision in Nova Tube Inc./Nova Steel 

Inc. v. Conares Metal Supply Ltd., has agreed that there can in some cases be only one 

reasonable interpretation of a statutory provision when that provision is considered in the 

context of the overall scheme of the statute, including the context in which that statute is 

applied.60  Where the administrative decision maker adopts a different interpretation, that 

interpretation will necessarily be unreasonable. 

36. The use of the statutory tools of interpretation set out in Vavilov and Dunsmuir61 and 

arguably Hillier are closer to the approach of the Federal Court in Mason applied than the 

approach adopted by the Federal Court of Appeal below. It is a more robust use of the 

tools of statutory interpretation that infuses the entire assessment of a tribunal’s reasons.  

There is a conflict between the use of statutory interpretation tools in the Vavilov and 

Nova Tube Inc. cases and its use by the Federal Court of Appeal in the case at bar that 

leads to the very possibility of inconsistency in statutory interpretation that the court 

below appears to warn against. 

37. It is submitted the Federal Court of Appeal here has ignored some of the principles that it 

outlined were in play when reviewing a tribunal’s interpretation of a statute or legislative 

provision. Firstly, the reasoning must be “rational and logical”, without a “fatal flaw in its 

overarching logic” such that it is internally coherent.  Secondly, the reasons must be 

responsive to the submissions of the parties in the sense that they meaningfully account 

for the central issues and concerns raised by the parties or meaningfully grapple with key 

issues or central arguments raised by the parties.  Thirdly, where the impact of the 

decision on an individual’s rights and interest are severe, the reasons provided to that 

individual must reflect the stakes.  If a decision has particularly harsh consequences for 

                                                        
59 Hillier, at para 31 
60 Vavilov, at para 124; Nova Tube Inc./Nova Steel Inc. v. Conares Metal Supply Ltd., 2019 FCA 

52 at paras 24 and 26 to 61 (“Nova”). 
61 Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at paras 72-76 
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an affected individual, the decision maker must explain why its decision best reflects the 

legislature’s intention.  Silence is only not fatal so long as the omissions are minor.62   

38. In the Mason case the Federal Court had set out the significant consequences in issue for 

individual permanent residents of Canada and foreign nationals if the Tribunal’s 

interpretation of paragraph 34(1)(e) were accepted as reasonable.  The Federal Court also 

addressed the significant structural argument put forward in the Mason judicial review 

that the Tribunal had failed to meaningfully engage with; that is, the interplay of the 

various sections of the IRPA that were not considered by the Tribunal when interpreting 

paragraph 34(1)(e) of the IRPA. 

39. Likewise, the Court in Hillier criticized the Appeal Tribunal for simply stating 

conclusions without the requisite analysis and for failing to analyze the text of the 

provision in a meaningful way and for failing to say anything in detail about legislative 

purpose.   

40. The Federal Court of Appeal has applied Vavilov since the Federal Court of Appeal 

decision in the case at bar: Canada (Citizenship and Immigration) v. Galindo Camayo, 

2022 FCA 50 (“Camayo”).  The court in Camayo did not approach the issue of statutory 

interpretation as a preliminary lay of the land assessment, but held the Tribunal to a more 

rigorous assessment of its statutory interpretation.  In the Camayo case the person 

concerned made a number of trips back to Colombia while a permanent resident of 

Canada after being found a convention refugee.  These trips were for family, personal and 

apparently business purposes.  The Refugee Protection Division (“RPD”) found as a fact 

she intended to reavail herself of the protection of the Colombian government.  The 

Federal Court on judicial review found that determination of the RPD to be unreasonable.  

The issue was, in part, whether the person’s lack of subjective knowledge that use of their 

country of origin passport confers diplomatic protection by their country of origin can be 

relied on to rebut the presumption that a refugee who acquires and travels on that 

passport issued by their country of origin has intended to avail themselves of that state’s 

                                                        
62 AR PART I, Tab 8: FCA Reasons at paras 33, 34, 35, 38 & 41; Vavilov at paras 85, 102-103, 

127-128, 133-134, and 122. 
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protection.  What acts or statements are relevant to voluntariness and intention?  There 

was a presumption of reavailment and the issue, in part, concerned the Tribunal’s 

interpretation of section 108 of the IRPA and what that provision allowed as evidence for 

the person concerned to rebut the presumption of reavailment.  The matter was on appeal 

to the Federal Court of Appeal by the Minister given the Federal Court found the decision 

of the Tribunal to be unreasonable.  The appeal of the Minister was dismissed.  

41. The Federal Court of Appeal criticized the Federal Court’s review as being one of 

developing its own view of section 108 of the IRPA, which states that a claim for refugee 

protection can be rejected if, in part, a person voluntarily reavailed themselves of the 

protection of their country of nationality.  The Federal Court of Appeal criticized the 

Federal Court as applying its own interpretation of section 108 in issue and applying that 

to the RPD’s decision (hidden correctness review), but agreed with the Federal Court in 

the result.63  The Federal Court of Appeal took issue with statements or assertions made 

by the Tribunal (RPD) without the necessary analysis or meaningful review; specifically, 

in that case, assertions of what the impugned section meant and what evidence could be 

led to rebut it, including the lack of subjective knowledge of the effect of travelling to 

their country of nationality on that country’s passport. 

42. The Federal Court of Appeal in Camayo found the Tribunal’s reasoning wanting in 

assessing whether the Tribunal’s interpretation of the statute was reasonable, because the 

Tribunal failed to “meaningfully account for the central issues and concerns raised by the 

parties” and therefore lacked justification and transparency, especially where the impact 

of the decision on an individual’s rights and interests is severe.  In addition, the reviewing 

court must be satisfied that the administrative decision maker is alive either implicitly or 

explicitly to the essential elements of text, context and purpose and has touched on at 

least “the most salient aspects of the text, context and purpose” of the provision in 

issue.64  Specifically, the Federal Court of Appeal in Camayo found the Tribunal decision 

on interpretation of section 108 of the IRPA unreasonable because the Tribunal made 

                                                        
63 Camayo, at para 32 
64 Camayo, at para 49, 50 & 57 
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statements of its own views or stated conclusions without any real analysis and did not 

provide a sufficient pathway of reasoning to explain how it got there.65   

43. Notwithstanding the court in Camayo was aware of the Mason case at the Federal Court 

of Appeal and referred to some of the points of that case, the Camayo court was not 

prepared to read in implied reasoning to fill in the gaps in the Tribunal’s reasons.  Rather, 

the decision in Camayo demonstrates that a court must apply a modern robust statutory 

interpretation to the issue before them and not just some preliminary lay of the land 

assessment. 

44. This can be contrasted to the decisions below. 

45. There are elements of unexplained reasoning and logical gaps in the tribunals’ decisions 

in both Mason and Dleiow: 

a. Mason IAD: Statement that if Mr. Mason’s interpretation of paragraph 34(1)(e) were 

adopted then paragraph 34(1)(d) of the IRPA would be redundant, without any 

analysis of the Act or the provisions.66  Paragraph 34(1)(d) of the IRPA states that a 

permanent resident or a foreign national is inadmissible on security grounds for 

“being a danger to the security of Canada”.  However, there was no consideration that 

perhaps 34(1)(d) applies to conduct that does not rise to a level of an act of violence 

but that poses a danger to the security of Canada; for example, conduct falling short 

of espionage that still puts the security of Canada in issue, or newsletters and blog 

posts that engage the security of Canada, or inflammatory speeches that engage the 

security of Canada.  

b. Mason IAD: Statement that the conduct captured by paragraph 34(1)(e) is described 

in terms of the danger posed to the lives and safety of persons in Canada.  That the 

behaviour described is a small subset of what would be considered serious criminality 

in section 36 of the IRPA.67  Serious criminality is clearly defined in the IRPA and 

well known to the Tribunal (IAD).  There is a direct link drawn by the Tribunal to the 

                                                        
65 Camayo, at para 58 
66 AR PART I, Tab 3: IAD Mason, at para 23 
67 AR PART I, Tab 3: IAD Mason, at para 33 
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conduct described in paragraph 34(1)(e) and the conduct that would amount to serious 

criminality under section 36; and the Tribunal stated that acts of violence in 

paragraph 34(1)(e) would fall within that set of conduct in section 36.  There is little 

analysis of what that small subset would be or how it would be defined, but it is clear 

that the Tribunal in Dleiow went well beyond that limitation.  The alleged subset is 

not small.  The Federal Court in Mason canvassed the large group of those who 

would be affected if paragraph 34(1)(e) does not have to have a security nexus.  It is 

submitted the Tribunal’s interpretation, found reasonable by the Federal Court of 

Appeal, affects all those who have obtained acquittals, ordinary assault charges that 

have been stayed, and young offenders.  It affects all permanent residents for their 

past behaviour that involved any act of violence, whether they were found guilty or 

not and specifically for any acts of violence that have no nexus to the security of 

Canada. 

c. Mason IAD: The Tribunal found that finding someone inadmissible for acts of 

violence, that are arguably criminal, but which do not lead to a criminal conviction, is 

not contrary to Canadian values, the fundamental values of the Charter and our 

history as a parliamentary democracy and therefore is not contrary to Parliament’s 

intent.68  Again, the Tribunal has somewhat begged the question: what is Parliament’s 

intent looking at text, context and purpose?  It is drawing an inference of Parliament’s 

intent from the mere fact that some conduct renders a person inadmissible that may 

not result in a criminal conviction.  Again, there is no analysis of the extent of the 

“acts of violence” that would be now caught, which unless self-defence acts of 

violence are to be caught, must amount to conduct that falls within ordinary 

criminality within the meaning of the IRPA as this Tribunal suggested.  How is that 

squared with the Tribunal’s own statement that the acts of violence under paragraph 

34(1)(e) would be a small subset of the conduct that attracted serious criminality 

within section 36? 

                                                        
68 AR PART I, Tab 3: IAD Mason, at para 35 & 36 
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d. Dleiow ID: That the Mason IAD description of a sub-set caught by 34(1)(e) was with 

reference to acts of violence and not serious criminality conduct as possibly caught by 

section 36.69  There is no analysis of the extent of the conduct that falls well short of 

the conduct underlying the definition of serious criminality in the IRPA, which could 

now be caught by this extension.  It does not address for those like Mr. Dleiow 

granted a conditional discharge, which means it is not against the public interest (see 

s. 730(1) of the Criminal Code), why the most serious consequences akin to those 

against a terrorist or spy would be an appropriate reading of 34(1)(e) in the context of 

the overall Act.  There was no meaningful consideration of the fact that this Tribunal 

was extending Mason to a much larger set of conduct.  There was no analysis of how 

this now described conduct would be “small” or a “subset” or only “behaviour…that 

would be a small subset of what would be considered serious criminality in section 36 

of the IRPA”.70 …”.  It is a statement or conclusion without any analysis or 

meaningful engagement and without appreciating the scope of the persons who would 

now be caught by this more generalized approach to paragraph 34(1)(e).   

e. Mason IAD- Dleiow ID: There was no meaningful analysis as to why an 

interpretation of 34(1)(e) that excludes a nexus to the security of Canada would be 

reasonable given the extent of those affected and the serious consequences for such a 

finding under the IRPA provisions for relief and the ability to advance refugee claims.  

f. Dleiow ID: The Tribunal found that the acts of Mr. Dleiow towards KH (former 

girlfriend) “were violent and endangered the physical and psychological safety of 

KH”. Given the Tribunal never found he endangered the life of KH, there is no 

analysis as to why psychological safety now falls within paragraph 34(1)(e), but 

merely the assertion that it does.71   

g. The Tribunal found on reasonable grounds to believe that the assaults on KM (current 

girlfriend) included both common assaults without physical harm and assaults that 

involved physical harm.  The Tribunal did not find any endangerment of the life of 
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70 AR PART I, Tab 3: IAD Mason at para 33 
71 AR PART I, Tab 4: Dleiow ID, at para 73 
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KM; it found that they were violent acts that endangered her safety.72 Again, there 

was little analysis of the text, context and purpose of the legislative provision to 

assess whether it was intended to capture ordinary criminal behaviour like mischief or 

verbal threats.  If we assume an act of violence is any use of force or power or 

threatened use of force or power that has a high likelihood of injury to another, then 

the scope of this expanded sub-group is very large. 

h. FCA Reasons: Re-stating the IAD Mason redundancy statement regarding paragraphs 

34(1)(e) and 34(1)(d) of the IRPA without any analysis, although there is a reference 

later in the Federal Court of Appeal’s reasons to a presumption against redundancy.73  

However, again there was no attempt by the Tribunal to read the two provisions 

harmoniously within the context of the overall Act.  The Federal Court of Appeal 

adopted the view of the Tribunal without much analysis. 

i. FCA Reasons: The court found that the Mason IAD interpretation would not lead to 

absurd results since the conduct captured by 34(1)(e) is “narrowly defined”.  In the 

court’s view the IAD interpreted “safety” as “something approaching the level of a 

threat to life, not just minor harm”.74  This leaves open whether moderate harm is 

intended to be caught, more than merely transitory and trifling injury, or what is more 

than minor harm?  The Federal Court of Appeal held the principle against redundancy 

meant that 34(1)(e) must be interpreted in a manner that does not make 34(1)(d) 

redundant. However, would the principle against redundancy not mean that 

interpreting “safety” as akin to a threat to life makes “safety” redundant?  This was 

not the interpretation of the IAD; this was not the express interpretation of the Dleiow 

Tribunal, which interpreted threats to “safety” as a much broader group of conduct 

than threat to lives.  There is no analysis by the Federal Court of Appeal of what 

conduct is now caught or no longer caught by 34(1)(e) or on what principled basis 

those distinctions would now be made within the context of the inadmissibility 

provisions.  The Federal Court of Appeal does not analyse how Mr. Dleiow’s conduct 
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73 AR PART 1, Tab 8: FCA Reasons, at paras 48 & 65 
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approaches a threat to life and how his conduct meets their refined definition under 

paragraph 34(1)(e). 

B.  Effect of Federal Court of Appeal’s Decision 

46. The Federal Court of Appeal’s decision that it is reasonable to interpret paragraph 

34(1)(e) as capturing conduct that has no connection to the security of Canada or national 

security has wide ranging effects, especially given the low threshold of acts of violence 

that “might” endanger the life or safety of someone in Canada and the effect of section 33 

of IRPA that it applies to facts for which there are reasonable grounds to believe have 

occurred in the past. Specifically, paragraph 34(1)(e) would apply to permanent residents 

and foreign nationals as follows: 

a. It would apply not just to conduct that resulted in convictions within section 36 of the 

IRPA, but also to all past stays of proceeding and acquittals of criminal offences of 

violence that might endanger the safety of someone in Canada even where there is no 

physical harm.  Common assaults would be included. 

b. It would apply to youth dispositions, guilty pleas of youths, stays and acquittals or no 

charges of youths committing offences of violence that might endanger the safety of a 

person in Canada contrary to the protections for youth in paragraph 36(3)(e)(ii) and 

(iii) of the IRPA.  

c. It would apply to criminal offences that did not rise to the level of serious criminality 

within the IRPA so long as it can be said it “might” endanger the safety of someone in 

Canada. 

d. It would apply to those who have obtained record suspensions which have not been 

revoked or who have obtained an acquittal, if the conduct involved “violence” that 

“might” have endangered the safety of another in Canada contrary to the intention of 

section 36(3)(b) of the IRPA.  This renders illusory the protection in section 36(3)(b) 

of the IRPA that inadmissibility for serious criminality and criminality in section 36 

cannot be based on a conviction in respect of which a record suspension has been 

ordered and has not been revoked, or ceased to have effect under the Criminal 
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Records Act, or in respect of which there has been a final determination of an 

acquittal. 

47. The finding that paragraph 34(1)(e) requires no connection to the security of Canada 

means that those who have engaged in violence that might endanger the safety of another 

in Canada are at the same level of senior government officials engaged in the services of 

a government engaged in terrorism, persons who have committed systematic or gross 

human rights violations, or genocide, war crimes or crime against humanity or who are 

members of or engaged in organized crime or trafficking in persons, or transnational 

laundering of money or other proceeds of crime, with all of the restrictions on remedies 

and with the same limited options of protection from removal as these other “security” 

risks. 

C.  Limitations on Decision Makers 

48. This Court has stated that there are limitations and constraints on decision makers that 

must be considered by reviewing courts:75 

a. Governing statutory scheme; 

b. Other relevant statutory or common law. 

c. Principles of modern statutory interpretation. 

d. Facts before the decision maker/impact on individuals to whom it applies. 

e. Precedents.  

49. This Court has also noted that in interpreting a statutory provision the court should be 

attempting to avoid absurd results; that is, avoiding an interpretation of a provision where 

less culpable persons are treated more harshly than those who are deemed more 

culpable76 on the presumption that the legislature does not intend absurd consequences.  

                                                        
75 Vavilov, at paras 106-135 
76 Tran v. Canada (PSEP), 2017 SCC 50 at para 31; Rizzo & Rizzo, at para 27 
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This necessitates a comparison of how different people are treated under the 

inadmissibility sections of IRPA and the various relief mechanisms available to them.   

D.  Absurd Results for Persons Affected and Different Relief Mechanisms Available 

50. Someone found to fall within paragraph 34(1)(e) for common criminality conduct with no 

physical harm on the basis their violent conduct “might” have endangered the safety of 

someone in Canada, and someone who falls within the provision because they have 

caused physical harm, is subject to the most severe sanctions reserved for alleged 

terrorists and those guilty of human rights abuses.77  Permanent residents and foreign 

nationals are inadmissible with no right of appeal to the Immigration Appeal Division.  It 

renders the person ineligible to make a refugee claim and terminates any pending refugee 

claim pursuant to sections 101(1)(f) and 103(1) of the IRPA.  Persons who qualify within 

the Convention Refugee definition can be deported to persecution in the face of section 

96 risks.78  If they face a section 97 risk, they cannot obtain protected status but only a 

deferral of their removal through a pre-removal risk assessment (“PRRA”), which can be 

cancelled at any time.  Their ability to obtain relief is highly restricted with only the 

Minister of Public Safety under section 42.1 of the IRPA authorized to grant relief.   

51. Section 96 of the IRPA provides Convention Refugee protection to those who face, in 

essence, a well-founded fear of persecution for reasons of race, religion, nationality, 

membership in a particular social group, or political opinion.  Section 97 of the IRPA  

provides protection to those whose removal to their country of nationality would subject 

them personally to a danger, believed on substantial grounds to exist, of torture, risk to 

their life or risk of cruel and unusual treatment or punishment, so long as the risk is one 

faced throughout the country of nationality for the person concerned, is not inherent or 

incidental to lawful sanctions and not a risk caused by the inability of that country to 

provide adequate health or medical care. 

52. The Federal Court in Mason carefully reviewed the different treatments of those found 

inadmissible for security grounds to those found inadmissible for conduct that resulted in 
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convictions as part of putting paragraph 34(1)(e) into the overall context of the IRPA in 

order to read it harmoniously with the rest of the Act. It noted the PRRA for someone 

falling within serious criminality is linked to “their danger to the public” and the PRRA 

for those falling within the security grounds of inadmissibility was linked to the “danger 

the applicant constitutes to the security of Canada”.   

53. The relief provisions for conduct that resulted in convictions for serious criminality, 

which would include the more serious violent offences resulting in a conviction, provide 

relief for rehabilitation under s. 36(3)(c).  There is also relief on humanitarian grounds.79  

If someone’s violent conduct resulting in conviction falls within serious criminality they 

can apply for a record suspension, previously a pardon.  Section 36 is not just about 

convictions.  It is Parliament’s stated intention how to deal with conduct of those within 

Canada whose behaviour has resulted in convictions.  Parliament has put in place 

safeguards that protect permanent residents and foreign nationals within section 36. All 

those protections and relief provisions are illusory if the Minister can simply refer the 

person, including those whose conduct falls short of serious criminality, to a security 

inadmissibility determination under paragraph 34(1)(e) on the basis that their past 

behaviour “might” have endangered the safety of someone in Canada, whether they have 

a record suspension in place, whether they are a young offender, or whether they were 

acquitted.  Protections contained in paragraph 36(3) (e)(ii) and (iii) that provide that 

inadmissibility for serious criminality and criminality cannot be based on offences for 

which a young offender is found guilty under the Young Offenders Act or Youth Criminal 

Justice Act renders that protection illusory if paragraph 34(1)(e) can simply be used 

against that young offender instead notwithstanding that their conduct does not have a 

nexus to the security of Canada. 

54. For those who fall within the “security” inadmissibility, the relief section is s. 42.1 of the 

IRPA.  The person has to apply to the Minister and satisfy the Minister that relief is “not 

contrary to the national interest”.  Within the context of IRPA, the Federal Court in 

Mason recognized this illustrates that it was intended to apply to grave examples of 

                                                        
79 Section 25 IRPA 
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inadmissibility that fundamentally undermine the security of Canada and international 

security, not ordinary criminal offences between persons in Canada that involve no 

national interest or security interest of Canada.  The relief is not connected to questions of 

rehabilitation or humanitarian and compassionate factors that might be relevant in 

relation to inadmissibility based on ordinary criminal offences.  It is questionable whether 

Parliament intended the Minister to be personally involved in the relief of those like Mr. 

Dleiow who raise no “national interest of Canada” or “security of Canada” interest from 

the allegations against him, namely, violent behaviour involving KM that included 

physical harm and violent behaviour involving KH that did not include any actual 

physical harm, but were acts that “endangered the physical and psychological safety” of 

KH.  There were no findings that either KH or KM’s lives were at risk.80 

55. To accept that ordinary criminal behaviour that falls short of conduct that amounts to 

serious criminality within section 36 should now fall within the s. 34 security provisions 

of IRPA, means that those permanent residents who have not been subject to any 

inadmissibility hearings for their past behaviour that did not fall within section 36 of 

IRPA, are now at risk of a finding of inadmissibility for one of the harshest provisions of 

security, making them akin to terrorists. 

E.  Conclusion 

56. It was before the Federal Court of Appeal below that a reasonable decision is one 

concerned with both the outcome of the decision and the decision maker’s process.  A 

reasonable decision must be based both on internally coherent reasoning and justified in 

light of the legal and factual constraints that bear on a decision such that the decision as a 

whole is transparent, intelligible and justified.  Where reasons for a decision are required, 

the decision must also be justified by way of those reasons.81 

57. With respect to “justified in light of the particular legal and factual constraints that bear 

on the decision”, as noted above, some factors will include the governing statutory 

scheme, other statutory or common law factors, principles of statutory interpretation, 

                                                        
80 AR PART I, Tab 4: Dleiow ID, at para 79  
81 Vavilov, at paras 15, 83 & 86 
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whether the decision maker has misapprehended or failed to account for the evidence 

before it, submissions of the parties, past practices and past decisions, and the impact of 

the decision on the person affected.82 

58. The Federal court in Mason was alive to the proper method of statutory interpretation set 

out in the Rizzo case.  The court was alive to the balancing of tensions between the rule of 

law and the need for deference in respect to the intention of Parliament as expressed in 

the legislation.  The court was looking at the reasons of the IAD in Mason to determine 

whether, in its approach to statutory interpretation, its reasoning was logical and its 

overarching logic valid.  The comparison of a Tribunal overlooking a significant piece of 

factual evidence to a Tribunal overlooking a significant legal argument was apt.  It was 

aware that the court was not to reweigh the “facts” or in this case the “argument”.  It did 

look at the reasons of the IAD in Mason to determine whether it had failed to consider a 

material argument or interpretive legal principle that constrained it such that it could be 

said the decision was not justified.  Apart from the language of “knock out punch”, which 

in itself was somewhat flowery, it was not creating its own yardstick with which to 

measure the decision of the IAD, but merely pointing out a significant contextual 

argument that was not addressed by the Tribunal.83 

59. The conclusion of the Federal Court in Mason was that, in an interpretation of paragraph 

34(1)(e), it was not reasonable to conclude it did not require proof of conduct that has a 

nexus with “national security” or “the security of Canada”.  The more cogent the “fact” 

or the “argument” in an area of statutory interpretation, arguably the requirement for 

addressing it by the Tribunal is higher.  The court found the Tribunal could not ignore the 

other provisions of the IRPA and Parliament’s overall structure of the Act and found that 

the Tribunal’s treatment of paragraph 34(1)(e) ignored a fundamental argument against 

the Tribunal’s interpretation, such that the decision was not justified within the legal 

constraints on the Tribunal.  The Federal Court in Mason suggested a strong 

countervailing argument to the interpretation of the Tribunal, namely, that the overall 

structure of the Act, the inadmissibility provisions and the various relief provisions were 

                                                        
82 Vavilov, at paras 108 to 138 
83 AR PART I, Tab 6: Federal Court Reasons Mason, at paras 6-7, 25-26 
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significant factors and pointers to Parliament’s intention that were not addressed by the 

Tribunal in any meaningful way.  The Federal Court in Mason was grappling with the 

intention of Parliament and what makes a decision of a Tribunal reasonable and was 

concerned that the suggested broad interpretation of paragraph 34(1)(e) upset that 

structure and undermined Parliament’s intention.  The Federal court in Mason did not see 

these as minor omissions, but central to the interpretation of paragraph 34(1)(e). 

60. The Federal Court of Appeal below accepted that the reasons of the Tribunal must be 

responsive to the submissions of the parties in the sense that they “meaningfully account 

for the central issues and concerns raised by the parties” or “meaningfully grapple with 

key issues or central arguments raised by the parties” to be transparent and justified, 

citing Vavilov.  It also stated that a failure to grapple with the consequences of a decision 

should be considered and noted that in some cases the requirement for a reasoned 

explanation is higher given that the impact of the decision on an individual’s rights and 

interests may be severe.84  It is submitted the Federal Court of Appeal essentially avoided 

dealing with the argument by adopting a “lay of the land” approach to statutory 

interpretation in an area it stated the Tribunal has no expertise or specialized knowledge 

that would contribute to the analysis. 

61. The Federal Court of Appeal below suggested that silence, where omissions are minor, 

does not undermine the decision as a whole and the decision must stand.  In essence the 

Federal Court of Appeal is suggesting the entire analysis of the Federal Court, and the 

submissions of the parties, on the structure of the Act, interplay of inadmissibility and the 

relief provisions of IRPA, the treatment of conduct that Parliament has separated into 

conduct that has resulted in ordinary criminal convictions and serious criminality, that 

such a careful structure indicates Parliament’s intention that section 34 must in all aspects 

have some national security component of Canada, and given the dire effect on a large 

group of likely targets that have not been the target of such a drastic interpretation of 

paragraph 34(1)(e) before, are minor omissions the Tribunal did not need to address. 

                                                        
84 FCA Reasons, para 34 (ALB TAB B7); Vavilov at paras 127-128 & 134 
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62. The Federal Court of Appeal has declined to address the central issue posed in Mason at

the Federal Court and grapple with the words, context and intention of Parliament to

determine whether it is a reasonable conclusion that ordinary criminal behaviour that has

no national security nexus be included in section 34.

63. It is submitted that administrative decision makers are obliged to engage in a fulsome

analysis of legislation, and the arguments and major points of the persons concerned in a

meaningful way, to bring to bear the interpretive tools at their disposal in interpreting the

provision in question.  The Tribunal below failed to do this and the Federal Court below

was correct to find its decision unreasonable.  The Federal Court of Appeal was wrong to

overturn its decision. The appeal should be allowed.

PART IV – SUBMISSIONS AS TO COSTS 

64. The Appellant does not seek costs and asks that no costs be awarded against him.

PART V – NATURE OF THE ORDER SOUGHT 

65. The Appellant requests that his appeal be allowed and the judgment of the Federal Court

dated January 16, 2020 be restored.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 30th day of May, 2022 at the 

City of Vancouver, British Columbia. 

Seifeslam Dleiow 
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