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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. Public safety is at the heart of Canada’s immigration laws and the Immigration and Refugee 

Protection Act’s admissibility scheme. Section 34(1)(e) upholds this overarching aim by rendering 

inadmissible individuals whose violent acts endanger the lives or safety of persons in Canada. 

Having regard to its text, context, and purpose, s. 34(1)(e) is not limited to violent acts that have a 

nexus with national security. This interpretation, adopted by the Immigration Appeal Division, is 

a reasonable interpretation of s. 34(1)(e).  

2. The Federal Court of Appeal’s decision demonstrates an appreciation of, and respect for, 

the parameters of the reasonableness review that this Court carefully crafted just three years ago 

in Vavilov. These parameters are informed by judicial restraint and respect for the role of the 

administrative decision-maker; a focus on the reasons; refraining from engaging in de novo review; 

and, permitting for the possibility that more than one legislative interpretation exists. In contrast, 

the Appellants’ approach focuses on the existence of a single reasonable interpretation of s. 

34(1)(e), based on an assessment of the impact of applying this provision to an individual and the 

“limited” range of options open to a decision-maker in such a case. This is an invitation to 

disguised correctness review. If endorsed by this Court, it risks taking Canadian jurisprudence 

backwards to a time when legal issues were considered “jurisdictional” and reviewing courts had 

the final word. 

3. Just as reviewing courts may not uphold administrative decisions on the basis of arguments 

not found in the reasons, those decisions cannot be found unreasonable on the basis of arguments 

not before the decision-maker. Judicial review is not an opportunity for applicants to reformulate 

issues and raise new arguments and evidence not raised below. Yet, many of the Appellants’ 

current arguments rely on materials and submissions that were not before the Immigration Appeal 

Division. A stance of deference and judicial restraint in judicial review would be rendered illusory 

if the reasonableness of an administrative decision-maker were determined on the basis of issues 

and arguments that were not before them.  

4. In any event, none of the new issues and arguments raised by the Appellants, if accepted 

by this court, would undermine the reasonableness of the Immigration Appeal Division’s statutory 

interpretation. The Appellants overstate the differences in the immigration consequences of 



2 

findings of inadmissibility under various provisions in the legislation. At the same time, the 

Appellants discount the safeguards in the legislation that work to ensure that Canada fulfills its 

international obligations. The fact that there are some differences in the immigration processes 

available to overcome a finding of inadmissibility under certain sections of the legislation does not 

mean that the consequences of the statutory interpretation are absurd.   

A. STATEMENT OF FACTS 

1) Summary of the facts and history of the proceedings: Earl Mason 

5. Mr. Mason is a citizen of Saint Lucia and a foreign national in Canada. He entered Canada 

on June 10, 2010 and has remained here without immigration status. Mr. Mason made a claim for 

refugee protection, which he subsequently withdrew after he filed an application for permanent 

residence in Canada.1  

6. On May 13, 2012, Mr. Mason allegedly fired multiple gunshots at a crowd of attendees 

during a music concert at the Whalley Royal Canadian Legion in Surrey, British Columbia. 

Approximately 50-100 people were present in the venue that evening. Two men sustained gunshot 

wounds. There were 15 witness statements, DNA evidence, and other corroborating evidence 

identifying Mr. Mason as the shooter.2  

7. On May 30, 2014, the Royal Canadian Mounted Police charged Mr. Mason with two counts 

of attempted murder with a firearm and two counts of discharge of a firearm with intent to wound 

or disfigure in connection with the shooting. On November 23, 2015, these charges were stayed 

due to a delay in forwarding the charges, according to the lead police investigator.3  

8. On April 26, 2016, a Canada Border Services Agency (“CBSA”) officer prepared a report 

alleging that Mr. Mason is inadmissible to Canada on security grounds, pursuant to s. 34(1)(e) of 

                                                 

 

1 Solemn Declaration of Scott MacDonald, Appellants’ Joint Record [AJR], Vol III, Tab 25, p 

76. 
2 Report to Crown Counsel, AJR, Vol III, Tab 25, pp 78-80. 
3 Solemn Declaration of Scott MacDonald, AJR, Vol III, Tab 25, p 76.  
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the Immigration and Refugee Protection Act (“IRPA”).4 Paragraph 34(1)(e) provides that a 

permanent resident or foreign national is inadmissible on security grounds for “engaging in acts of 

violence that would or might endanger the lives or safety of persons in Canada”. Subsection 34(1) 

states:  

Security 

34 (1) A permanent resident or a foreign 

national is inadmissible on security grounds 

for 

(a) engaging in an act of espionage that is 

against Canada or that is contrary to Canada’s 

interests; 

(b) engaging in or instigating the subversion 

by force of any government; 

(b.1) engaging in an act of subversion against 

a democratic government, institution or 

process as they are understood in Canada; 

(c) engaging in terrorism; 

(d) being a danger to the security of Canada; 

 

(e) engaging in acts of violence that would or 

might endanger the lives or safety of persons 

in Canada; or 

(f) being a member of an organization that 

there are reasonable grounds to believe 

engages, has engaged or will engage in acts 

referred to in paragraph (a), (b), (b.1) or (c). 

Sécurité 

34 (1) Emportent interdiction de territoire pour 

raison de sécurité les faits suivants :  

(a) être l’auteur de tout acte d’espionnage 

dirigé contre le Canada ou contraire aux 

intérêts du Canada;  

(b) être l’instigateur ou l’auteur d’actes visant 

au renversement d’un gouvernement par la 

force;  

(b.1) se livrer à la subversion contre toute 

institution démocratique, au sens où cette 

expression s’entend au Canada;  

(c) se livrer au terrorisme;  

(d) constituer un danger pour la sécurité du 

Canada;  

(e) être l’auteur de tout acte de violence 

susceptible de mettre en danger la vie ou la 

sécurité d’autrui au Canada;  

(f) être membre d’une organisation dont il y a 

des motifs raisonnables de croire qu’elle est, a 

été ou sera l’auteur d’un acte visé aux alinéas 

a), b), b.1) ou c). 

                                                 

 

4 Report under s. 44(1) of the Immingration and Refugee Protection Act, SC 2001, c 27 [IRPA], 

[Mason s. 44(1) Report], AJR, Vol III, Tab 25, p 73. 
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9. On May 4, 2016, a delegate of the Minister of Public Safety and Emergency Preparedness 

(“MPSEP”) referred the inadmissibility report to the Immigration Division (“ID”) of the 

Immigration and Refugee Board of Canada (“IRB”) for an admissibility hearing.5  

a. Immigration Division decision 

10. Prior to holding a full admissibility hearing, the parties and ID Member McPhalen agreed 

to a preliminary determination of the legal issue of the scope of s. 34(1)(e) of the IRPA. 

Specifically, the issue was whether s. 34(1)(e) can apply to circumstances where there are no 

allegations related to national security, irrespective of whether the person concerned has, in fact, 

engaged in acts of violence that clearly endanger public safety.6 

11. The ID concluded that s. 34(1)(e) could not apply in this case. The ID agreed with Mr. 

Mason that “security” in s. 34(1) meant a threat to the “national security” of Canada or another 

country, and that the act of violence in question must have some connection to a threat to national 

security.7  

12. The MPSEP appealed the ID decision to the Immigration Appeal Division (“IAD”) of the 

IRB.8 

b. Immigration Appeal Division decision 

13. On appeal, the sole issue before the IAD was the statutory interpretation of s. 34(1)(e) of 

the IRPA and, in particular, whether violent acts that would or might endanger the lives of persons 

in Canada, without any national security nexus, are caught under this provision. The parties agreed 

to proceed by way of written submissions without an oral hearing.  

                                                 

 

5 Referral under s. 44(2) of the IRPA [Mason s. 44(2) Referral], AJR, Vol III, Tab 25, p 74. 
6 Mason v Canada (Minister of Public Safety and Emergency Preparedness), 2018 CanLII 57522 

(Immigration and Refugee Board of Canada, Immigration Division) at paras 14-23, [Mason 

ID Decision], AJR, Vol I, Tab 1, pp 5-8. 
7 Mason ID Decision at para 23, AJR, Vol I, Tab 1, p 8. 
8 Appeal pursuant to s. 63(5) of the IRPA. 

https://canlii.ca/t/hsp56#par14
https://canlii.ca/t/hsp56#par23
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-63
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14. By a decision dated February 6, 2019, the IAD allowed the MPSEP’s appeal, set aside the 

ID’s decision, and referred the matter back for a full hearing on the substantive merits. The IAD 

concluded that inadmissibility under s. 34(1)(e) does not require that the conduct have a link to 

national security or the security of Canada. The IAD addressed each element of the principles of 

statutory interpretation and found that the provisions under s. 34(1) relate to security in a broader 

sense, including ensuring that individual Canadians are secure from acts of violence that would or 

might endanger their lives or safety.9 

c. Federal Court Judicial Review decision 

15. Mr. Mason applied for judicial review of the IAD decision to the Federal Court. On October 

2, 2019, prior to this Court’s decision in Vavilov, Justice Grammond allowed the judicial review 

application and quashed the IAD decision. Justice Grammond proposed that the reviewing judge 

must assess the arguments to ensure that the decision-maker did not overlook a very strong 

argument – a “knock-out punch” – or choose one interpretation when “clues” pointed 

overwhelmingly in the other direction.10  

16. Justice Grammond accepted  as a “knock-out punch” Mr. Mason’s argument that s. 34(1)(e) 

should not apply to criminal conduct that would otherwise be captured under s. 36(1)(a) of the 

IRPA if it had led to a conviction. Justice Grammond held that due to the “severe category of 

inadmissibility” under s. 34 versus the less serious consequences for inadmissibility due to 

criminality under s. 36, the IAD’s interpretation was incompatible with this “structural 

argument”.11  

                                                 

 

9 Canada (Minister of Public Safety and Emergency Preparedness) v Mason, 2019 CanLII 55171 

at para 37 (Immigration and Refugee Board of Canada, Immigration Appeal Division) 

[Mason IAD Decision], AJR, Vol I, Tab 3, p 20. 
10 Mason v Canada (Minister of Citizenship and Immigration), 2019 FC 1251 at paras 22, 25 

[Mason FC Decision], AJR, Vol I, Tab 6, pp 57, 58. 
11 Mason FC Decision at paras 38-64, AJR, Vol I, Tab 6, pp 62-72. 

https://canlii.ca/t/j1201
https://canlii.ca/t/j1201#par37
https://canlii.ca/t/j2pk8
https://canlii.ca/t/j2pk8#par22
https://canlii.ca/t/j2pk8#par25
https://canlii.ca/t/j2pk8#par38
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17. Justice Grammond certified the following serious question of general importance under s. 

74(d) of the IRPA: “[i]s it reasonable to interpret section 34(1)(e) of the IRPA in a manner that 

does not require proof of conduct that has a nexus with ‘national security’ or the ‘security of 

Canada?’”12 

d. Federal Court of Appeal Decision 

18. The Minister of Citizenship and Immigration (“Minister”) appealed Justice Grammond’s 

decision to the Federal Court of Appeal (“FCA”). This appeal was heard together with the 

Minister’s appeal in Canada (Minister of Citizenship and Immigration) v Dleiow. Relying on this 

Court’s guidance in Vavilov, the Minister argued that Justice Grammond erred in his application 

of the standard of review by failing to focus on the IAD’s reasons, and instead conducted a de novo 

statutory interpretation. 

19. The FCA allowed the Minister’s appeals. Writing for the Court, Justice Stratas concluded 

that Justice Grammond’s review of the IAD’s decision amounted to a review on the correctness 

standard, which was an error and contrary to the direction set out in Vavilov. The FCA held that 

the IAD’s statutory interpretation of s. 34(1)(e) of the IRPA was reasonable and should not have 

been set aside. Specifically, the FCA found that the IAD carefully considered the text of s. 34(1)(e) 

by comparing it to the other paragraphs within s. 34(1); the IAD reconciled the 11 purposes set out 

in s. 3 of the IRPA by drawing upon the guidance in Agraira; the IAD carefully considered the 

case law from this Court and the Federal Court on the interpretation of “security”; and, the IAD 

examined the other inadmissibility provisions in the IRPA, including s. 36 which provides for 

inadmissibility upon conviction of a criminal offence.13  

                                                 

 

12 Mason FC Decision at para 70, AJR, Vol I, Tab 6, p 73.  
13 Mason v Canada (Minister of Citizenship and Immigration), 2021 FCA 156, Dleiow v Canada 

(Minister of Citizenship and Immigration), 2021 FCA 156 at paras 80-82 [Mason & Dleiow 

FCA Decision], AJR, Vol I, Tab 8, p 117. 

https://canlii.ca/t/j2pk8#par70
https://canlii.ca/t/jh8ch
https://canlii.ca/t/jh8ch
https://canlii.ca/t/jh8ch#par80
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2) Summary of the facts and history of the proceedings: Seifeslam Dleiow 

20. The Appellant Seifeslam Dleiow is a citizen of Libya. He entered Canada on June 25, 2012 

as a foreign national with a study permit, which expired in 2014. In 2015, he made a claim for 

refugee protection. The Refugee Protection Division of the IRB refused his claim and the Refugee 

Appeal Division of the IRB dismissed his appeal.14  

21. On September 14, 2018, a CBSA officer prepared a report alleging that Mr. Dleiow is 

inadmissible to Canada on security grounds, pursuant to s. 34(1)(e) of the IRPA.15 Since arriving 

in Canada, Mr. Dleiow had been involved in several incidents leading to arrests, criminal charges, 

and convictions. The report centered on Mr. Dleiow’s violent acts against his intimate partners, 

sexual assault of a sex trade worker, and altercations with strangers while intoxicated.16 The 

underlying criminal charges associated with these incidents were stayed, with the exception of 

three charges (being unlawfully in a dwelling house with intent to commit an indictable offence, 

mischief under $5000, and uttering threates to cause death or bodily harm) to which Mr. Dleiow 

pled guilty and received a conditional discharge.17  

22. The report alleged that Mr. Dleiow’s actions against a range of victims demonstrated that 

he might or would endanger the safety of persons in Canada.18 In particular, the report stated that:  

Since coming to Canada, DLEIOW has engaged in a series of violent acts 

which have formed a pattern that demonstrates a forward looking danger 

to persons in Canada. DLEIOW’s violent acts have been against strangers, 

persons with whom he has been in conflict, and intimate partners/former 

                                                 

 

14 Affidavit of Hung-Li (Alan) Liang, affirmed August 16, 2019, at para 7, Respondent’s 

Appeal Record, Tab 4, p 68 [RAR].  
15 Report pursuant to s. 44(1) of the IRPA [Dleiow s. 44(1) Report], AJR, Vol III, Tab 26, p 94. 
16 Dleiow s. 44(1) Report, AJR, Vol III, Tab 26, pp 94-95; Dleiow v Canada (Minister of 

Public Safety and Emergency Preparedness), 2019 CanLII 129531(Immigration and Refugee 

Board of Canada, Immigration Division) at para 77 [Dleiow ID Decision], AJR, Vol I, Tab 4, 

p 46.  
17 Dleiow ID Decision at para 28, AJR, Vol I, Tab 4, p 31. 
18 Dleiow s. 44(1) Report, AJR, Vol III, Tab 26, p 94. 

https://canlii.ca/t/j55cc
https://canlii.ca/t/j55cc#par77
https://canlii.ca/t/j55cc#par28
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partners. This demonstrates a wide range of victims that emphasizes that 

he might or would endanger the safety of persons in Canada.19  

23. A delegate of the MPSEP reviewed the report and supporting materials, and referred Mr. 

Dleiow to the ID for an admissibility hearing.20 

a. Immigration Division decision  

24. The ID held a two-day admissibility hearing into the MPSEP’s allegations, in which it 

received viva voce evidence and the parties’ submissions. It found that Mr. Dleiow was 

inadmissible to Canada because he had engaged in violent acts against his intimate partners, KH 

and KM, which endangered their safety.21  

25. In contrast to Mr. Mason’s case, the ID’s decision in Dleiow involves both the 

interpretation of s. 34(1)(e) and its application to the evidence at Mr. Dleiow’s admissibility 

hearing. Mr. Mason’s hearing was concerned solely with the statutory interpretation of s. 34(1)(e), 

which meant that there was no full admissibility hearing. Consequently, no factual findings with 

respect to Mr. Mason’s conduct were made. 

26. The ID found that there were reasonable grounds to believe that in January 2017, Mr. 

Dleiow broke into KH’s home in the middle of the night, threatened to kill her, kicked in a locked 

door to gain entry to the room where she had run in order to hide and to call police, and threw a 

glass in her direction.22 Mr. Dleiow was charged with being unlawfully in a dwelling house with 

intent to commit an indictable offence, mischief under $5,000 by wilfully damaging the door, 

uttering threats to cause death or bodily harm, and assault with a weapon. As noted above, he pled 

                                                 

 

19 Dleiow s. 44(1) Report, AJR, Vol III, Tab 26, p 94. 
20 Dleiow s. 44(2) Referral, AJR, Vol III, Tab 26, p 96.  
21 Dleiow ID Decsion, at paras 77-79, AJR, Vol I, Tab 4, p 46. 
22 Dleiow ID Decision, at paras 24-27, 73, AJR, Vol I, Tab 4, pp 30-31. 

https://canlii.ca/t/j55cc#par77
https://canlii.ca/t/j55cc#par24
https://canlii.ca/t/j55cc#par73
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guilty to the first three offences for which he received a conditional discharge. The fourth charge 

was stayed or withdrawn.23.  

27. The ID also found that there were reasonable grounds to believe that in 2018, Mr. Dleiow 

committed numerous acts of intimate partner violence against another partner, KM.24 The police 

reports before the ID chronicled Mr. Dleiow hitting KM, causing a black eye and bloody nose, 

causing a laceration on her head that required staples, beating her with a belt causing bruising to 

her arms, beating her with artificial flowers made of wire causing bruising to her legs, and 

knocking over a television and shoe rack which resulted in a laceration on her shin.25 

28. The ID found that these multiple acts of violence endangered the safety of KH and KM. In 

determining whether these acts fell within the parameters of s. 34(1)(e), the ID applied the IAD’s 

statutory interpretation in Mason after finding that Mr. Dleiow had not made out the test for 

departing from binding precedent. The ID held that inadmissibility under s. 34(1)(e) applies to 

security in the broader sense, including ensuring that individual Canadians are secure from acts of 

violence that would or might endanger their lives or safety.  

29. The ID further held that s. 34(1)(e) does not require that the conduct have a link to national 

security or the security of Canada.26 Rather, the plain language interpretation of “acts of violence” 

suggests that the individual must have engaged in more than one act of violence.27 The ID 

concluded that Mr. Dleiow’s multiple acts of violence against KH and KM satisfied the elements 

of s. 34(1)(e) of the IRPA. In light of this determination, the ID did not find it necessary to assess 

the other allegations of violence.28 

                                                 

 

23 Dleiow ID Decision, at para 28, AJR, Vol I, Tab 4, p 31. 
24 Dleiow ID Decision, at para 36, AJR, Vol I, Tab 4, p 34.  
25 Dleiow ID Decision, at para 76, AJR, Vol I, Tab 4, p 46.  
26 Dleiow ID Decision, at para 21, AJR, Vol I, Tab 4, p 29. 
27 Dleiow ID Decision, at para 22, AJR, Vol I, Tab 4, p 30. 
28 Dleiow ID Decision, at paras 77-78, AJR, Vol I, Tab 4, p 46. 

https://canlii.ca/t/j55cc#par28
https://canlii.ca/t/j55cc#par36
https://canlii.ca/t/j55cc#par76
https://canlii.ca/t/j55cc#par21
https://canlii.ca/t/j55cc#par22
https://canlii.ca/t/j55cc#par77
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b. Federal Court Judicial Review decision 

30. Mr. Dleiow sought judicial review of the ID’s decision to the Federal Court. In conjunction, 

he filed a motion to stay his removal from Canada, pending the determination of his judicial review 

application. The Federal Court dismissed his stay motion29 and on August 15, 2019, Mr. Dleiow 

departed Canada.30 If the ID’s decision is set aside, Mr. Dleiow is entitled to return to Canada at 

Canada’s expense.31  

31. On January 16, 2020, after this Court’s decision in Vavilov, Justice Barnes allowed Mr. 

Dleiow’s judicial review application and quashed the ID decision. Justice Barnes did not engage 

with Vavilov and its guidance for reviewing courts on issues of statutory interpretation. Instead, 

citing the principle of judicial comity, the Court adopted Justice Grammond’s approach to statutory 

interpretation in Mason and certified the same question for appeal.32  

c. Federal Court of Appeal decision  

32. As noted above, the Minister’s appeal was heard together with the Mason appeal. The FCA 

allowed the appeals, set aside the Federal Court’s judgments and dismissed the applications for 

judicial review. The FCA found that the statutory interpretation of s. 34(1)(e) made by the IAD (in 

Mason), and followed by the ID (in Dleiow), was reasonable.33  

PART II – QUESTIONS IN ISSUE 

33. There are two questions at issue in this appeal: 

i. Did the FCA err in its application of the reasonableness standard of review to the 

IAD’s statutory interpretation of s. 34(1)(e) of the IRPA? The Minister says that the 

                                                 

 

29 Order of Gascon, J., Dleiow v Canada (Minister of Citizenship and Immigration and Minister 

of Public Safety and Emergency Preparedness) (13 August 2019), British Columbia IMM-

4199-19 (Federal Court), AJR, Vol II, Tab 18, pp 37-43. 
30 Affidavit of Hung-Li (Alan) Liang, affirmed August 16, 2019, at para 15, RAR, Tab 4, p 69.  
31 IRPA, s. 52(2). 
32 Dleiow v Canada (Minister of Citizenship and Immigration), 2020 FC 59 at para 11 [Dleiow 

FC Decision], AJR, Vol I, Tab 7, p 81.  
33 Mason & Dleiow FCA Decision, at paras 3-6, AJR, Vol I, Tab 8, pp 87-88. 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-52
https://canlii.ca/t/j4rm1
https://canlii.ca/t/j4rm1#par11
https://canlii.ca/t/jh8ch#par3
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provision may bear more than one reasonable interpretation, and that the FCA did not 

err in its analysis of the IAD’s decision. 

ii. Was the IAD’s decision reasonable? The Minister says that the decision is reasonable. 

The IAD assessed the text, context, and purpose of s. 34(1)(e) and, based on the 

materials before it, appropriately concluded that s. 34(1)(e) does not require a nexus 

to national security.  

 PART III – STATEMENT OF ARGUMENT 

A. The standard of review is reasonableness 

34. The proper standard of review applicable in this matter is reasonableness. This is not in 

dispute. What is in dispute is whether the FCA erred in finding that the decision was reasonable, 

and whether in coming to that conclusion, it erred by not agreeing with the Appellants that only 

one reasonable interpretation was open to the IAD.  

35. The FCA correctly identified the applicable standard of review. In applying it, the Court 

adopted an appropriate deferential approach focused on the reasons of the tribunal, and concluded 

that the IAD’s interpretation of the text, context, and purpose of s. 34(1)(e) of the IRPA was 

reasonably open to it. There is no basis for this Court to arrive at a different conclusion.  

B. The proper application of reasonableness review to statutory interpretation decisions 

36. The Minister acknowledges that the statutory interpretation issues raised in this appeal are 

complex, that there was more than one reasonable interpretation of s. 34(1)(e) of the IRPA open to 

the IAD, and that the application of the provision to individuals has a significant impact upon 

them. None of those facts, individually or collectively, however, justify a finding that only one 

reasonable interpretation of the provision was open to the IAD. They do not engage a rule of law 

exception to the presumption of reasonableness; nor do they mandate some intermediate, stricter 

standard approaching (or effectively applying) correctness.  

37. A proper application of the reasonableness analysis, in the context of statutory 

interpretation, has the following hallmarks:  
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i. Judicial restraint and respect for the distinct role of the administrative 

decision-maker: The starting point for judicial review is the principle of judicial 

restraint and a respect for the distinct role of the decision-maker.34 This is informed 

by the need to respect the legislatures’ choice to delegate decision-making authority 

to the administrative decision-maker. It is the delegated decision-maker that has the 

“interpretive upper hand” and its interpretations have to be deferred to.35  

ii. A focus on the reasons of the administrative decision-maker: The reviewing 

Court’s role in judicial review is to focus on the “reasons given by the administrative 

decision-maker and determine whether the decision is based on an internally 

coherent chain of reasoning and is justified in light of the relevant legal and factual 

constraints.”36    

iii. Refraining from engaging in de novo review:  The reviewing Court is not to “apply 

its own yardstick and then use that yardstick to measure what the administrator 

did”.37 This means that a Court is not to conduct its own interpretive exercise in an 

“external way” in order to uncover preferred interpretations or “knock out” punches 

– against which the administrative decision is then measured.38  

iv. Permit for possibility that more than one legislative interpretation exists: This 

Court warned in Vavilov that a court should “pause before definitively pronouncing 

upon the interpretation of a provision entrusted to an administrative decision 

                                                 

 

34 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para 13 

[Vavilov]. 
35 Vavilov, at para 12; Canada Post Corporation v Canadian Union of Postal Workers, 2019 

SCC 67 at para 40 [Canada Post]; McLean v British Columbia (Securities Commission), 2013 

SCC 67 at para 40 [McLean]. 
36 Canada Post, at para 2; Vavilov at para 85. 
37 Vavilov, at para 83; Law Society of New Brunswick v Ryan, 2003 SCC 20 at paras 50-51 

[Ryan]. 
38 Mason & Dleiow FCA Decision, at para 19, AJR, Vol I, Tab 8, p 91. 

https://canlii.ca/t/j46kb
https://canlii.ca/t/j46kb#par13
https://canlii.ca/t/j46kb#par12
https://canlii.ca/t/j47p4
https://canlii.ca/t/j47p4
https://canlii.ca/t/j47p4#par40
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html#par40
https://canlii.ca/t/j47p4#par2
https://canlii.ca/t/j46kb#par85
https://canlii.ca/t/j46kb#par83
https://canlii.ca/t/1g5lm
https://canlii.ca/t/1g5lm#par50
https://canlii.ca/t/jh8ch#par19
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maker.”39 It is not for a reviewing court, as a preliminary matter or as an independent 

step, to determine its own preferred interpretation. This approach risks the reviewing 

Court then measuring the administrative decision-maker’s decision against its own 

interpretation; slipping into disguised correctness review.40 An appropriate 

deferential approach must, instead, permit for the possibility that text, context, and 

purpose will not always point in the same direction - and that administrative 

decision-makers may manage that challenge differently from courts.41  

38. The statutory interpretation issues the Appellants raise here were for the IAD to determine. 

The role of the reviewing Court was, subject to rule of law exceptions that do not apply here, to 

review whether the IAD’s decision was reasonable and refrain from deciding the issues 

themselves. It was not the role of the reviewing Court to determine what decision it would have 

made, or ascertain the limited “range” of possible conclusions open to the IAD. Consistent with 

this approach, the FCA correctly rejected the invitation to conduct a de novo analysis in order to 

determine the “correct” interpretation or solution to the problem.42   

C. There was no error in the FCA’s reasonableness analysis  

39. The Appellants argue that the FCA erred in not finding that only one reasonable 

interpretation of s. 34(1)(e) of the IRPA was available to the IAD. They rely on several grounds in 

support of this argument:  

i. failing to account for the impact of the decision on the persons affected;  

                                                 

 

39 Vavilov, at para 124.  
40 Vavilov, at para 83; Mason & Dleiow FCA Decision at para 12, AJR, Vol I, Tab 8, p 89. 
41 Audrey Macklin, "Seven Out of Nine Legal Experts Agree: Expertise No Longer Matters (in 

the Same Way) After Vavilov!" The Supreme Court Law Review: Osgoode’s Annual 

Constitutional Cases Conference, Vol 100 at 258 [Macklin], Respondent’s Book of 

Authorities [RBA], Tab 4; Robert J Sharpe, Good Judgment: Making Judicial Decisions, 

(University of Toronto Press, 2018), Chapter 10 at 204, RBA, Tab 5. 
42 Vavilov, at paras 16, 83; Ryan, at para 50. 

https://canlii.ca/t/j46kb#par124
https://canlii.ca/t/j46kb#par83
https://canlii.ca/t/jh8ch#par12
https://web.s.ebscohost.com/ehost/ebookviewer/ebook?sid=c1e5e8fa-b9e4-4f43-8222-18e488adcd43%40redis&ppid=pp_225&vid=0&format=EB
https://canlii.ca/t/j46kb#par16
https://canlii.ca/t/j46kb#par83
https://canlii.ca/t/1g5lm#par50
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ii. disregarding arguments and materials related to Canada’s international obligations, 

including towards refugees; 

iii. failing to consider, as an independent step, the possibility that only a single 

reasonable interpretation existed in respect of s. 34(1)(e);  

iv. failing to account for the relevance of this decision coming before the courts as a 

result of a certified question of law; and 

v. supplying a rationale on the limited scope of s. 34(1)(e) that went beyond that relied 

upon by the IAD.43 

40. None of these grounds support a finding that only one interpretation was available to the 

IAD, ID, or the reviewing Court, or that they erred. Contrary to the clear direction of this Court in 

Vavilov, these grounds also, ultimately, rely on an erroneous approach to reasonableness review 

that amounts to disguised correctness. Each ground is examined in turn below.  

1) The impact of a decision on an individual does not alter the reasonableness standard 

of review 

41. The Appellants place great reliance on the argument that the provision in question has 

“harsh” consequences for persons who are captured by it. The Minister acknowledges that the 

impact on individuals captured by the provision is significant. The fact that a decision has 

potentially significant consequences for an affected individual engages the “principle of responsive 

justification”, which means the decision-maker must explain why its decision best reflects the 

legislature’s intention.”44 There is, therefore, an increased need for justification in such situations. 

This does not, however, change the standard of review or weigh in favour of interpreting a 

provision as only having a single reasonable interpretation that would be most favourable to the 

impacted individual.  

                                                 

 

43 Factum of the Appellant Earl Mason at para 3 [Mason Factum].  
44 Vavilov, at para 133. 

https://canlii.ca/t/j46kb#par133
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42. Serious negative consequences and potential confusion would arise if the impact of an 

administrative decision on an individual was a factor in the standard of review in statutory 

interpretation cases. This is because the individuals who are potentially impacted by statutory 

provisions are often in very different circumstances that would give rise to an individually-tailored 

standard of review. For example, the inadmissibility provisions in issue may apply to persons 

seeking a visa from outside Canada. They may apply to someone who has lived in Canada for a 

long time, or a short time. Like many laws, the degree of impact of the inadmissibility provisions 

varies greatly, depending on the circumstances of the person affected. The insertion of individual 

consequences as a variable in the standard of review when interpreting statutes would create 

additional disparity between individuals and a lack of predictability.  

43. There may be, in limited circumstances, only one reasonable interpretation available to a 

decision-maker, but that determination can only be made on the basis of a full analysis of text, 

context, and purpose. Grafting onto the reasonableness analysis a presumption in favour of a single 

reasonable interpretation that minimizes the impact on individuals would introduce practical 

incoherence into administrative decision-making. Such an approach would raise numerous 

complications in the analysis. How should statutes be interpreted where factors point to Parliament 

having intended them to apply broadly? Provisions, like s. 34(1)(e) of the IRPA, serve wider public 

interests, such as promoting public safety. How does a decision-maker weigh those wider public 

interests against the impact on individuals who are affected by them? Should those broad public 

interests factor into the assessment at all, or be ignored in this method of statutory interpretation?  

44. Vavilov does require a reviewing court to determine if a decision-maker was sufficiently 

responsive or alive to the impact of a decision on an individual. When doing so, however, it is 

incumbent on a reviewing court to examine the decision-maker’s reasoning as a whole. This 

exercise does not look to whether a decision-maker reached a particular result or used a stock 

phrase, such as: “I have considered the impact of this decision on the applicant”. Reasons from an 

administrative decision-maker are also not required to look like judicial reasons. As this Court 
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pointed out in Vavilov, “‘[a]dministrative justice’ will not always look like ‘judicial justice’, and 

reviewing courts must remain acutely aware of that fact.”45  

45. The obligation of “responsive justification” requires a decision-maker to address why its 

decision best reflects the legislature’s intention, based on the submissions and materials put before 

them. This does not include an obligation to pre-emptively anticipate every conceivable argument 

or address additional materials that might be relied upon subsequently for purposes of judicial 

review or appeal. If it is not open to reviewing courts to uphold administrative decision-makers on 

the basis of arguments not found in the reasons, it follows that the converse must also be the case 

– that administrative decisions should not be found unreasonable on the basis of arguments not put 

to them. 

46. In this case, while acknowledging that “little legislative history was available that might 

illuminate Parliament’s intent”,46 the IAD in Mason, nevertheless, went on to do a thorough 

examination of the arguments and materials in respect of statutory interpretation put before it. It 

directly considered whether the interpretation adopted would be “contrary to Canadian values, the 

fundamental values of the Charter and our history as a parliamentary democracy” – and agreed 

that if it did “that would not be an acceptable outcome”.47 The IAD was demonstrably alive to the 

consequences of its decision upon individuals impacted by the provision.  

2) The IAD did not disregard arguments and materials related to Canada’s 

international obligations to refugees 

47. The Appellants fault the IAD for not adequately addressing arguments and materials with 

respect to Canada’s obligation to refugees in its analysis of the interpretation of s. 34(1)(e) of the 

IRPA.48 In Vavilov, this Court made it clear that international law “operate[s] as an important 

constraint on an administrative decision-maker” and that “legislation is presumed to operate in 

conformity with Canada’s international obligations.”49 Vavilov does not, however, require 

                                                 

 

45 Vavilov, at para 92.  
46 Mason IAD Decision, at para 10, AJR, Vol I, Tab 3, p 13. 
47 Mason IAD Decision, at para 35, AJR, Vol I, Tab 3, p 20. 
48 Mason Factum, at paras 3b, 6, 26, 98. 
49 Vavilov, at para 114. 

https://canlii.ca/t/j46kb#par92
https://canlii.ca/t/j1201#par10
https://canlii.ca/t/j1201#par35
https://canlii.ca/t/j46kb#par114
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decision-makers to consider arguments or issues that were not raised before them, including in 

respect of these obligations.  

48.  Mr. Mason and Mr. Dleiow are not Convention refugees and neither of them were awaiting 

a determination of their status as refugees at the time of their respective hearings. Accordingly, 

and contrary to the Appellants’ submissions, they did not raise or rely upon Canada’s international 

obligations to refugees or protected persons in their submissions to the IAD (Mason) or the ID 

(Dleiow). The 1951 Refugee Convention50 (“Refugee Convention”) was not in fact mentioned 

“throughout counsel’s submissions”51 or argued at all. The IAD did have before it a previous 

decision by Member King of the Immigration Division,52 who referenced the Refugee Convention 

in interpreting s. 34(1)(e). The IAD expressly addressed this decision, but ultimately did not accept 

Member King’s interpretation.53 The IAD’s failure to specifically reference Member King’s 

discussion of the Refugee Convention does not demonstrate that the IAD failed to holistically grasp 

the issues before it. The IAD fully addressed Mr. Mason’s submissions, which did not include 

submissions on the Refugee Convention or Canada’s international obligations. The IAD’s lack of 

discussion of these issues, which had no application to the individual before it, does not cast doubt 

upon the reliability of its decision. It was well within the IAD’s prerogative not to assess these 

issues in detail.  

49. Administrative decision-makers cannot be subsequently faulted in judicial review for not 

addressing issues or arguments not squarely raised before them. Reviewing courts must confine 

                                                 

 

50 Convention Relating to the Status of Refugees, Can TS 1969 6 (entered into force 22 April 

1954). Text available digitally on the website of the United Nations High Commissioner for 

Refugees: Convention and Protocol Relating to the Status of Refugees, as well as on the 

Refworld database: 189 UNTS 137. 
51 Mason Factum, at para 98. 
52 Canada (Minister of Public Safety and Emergency Preparedness) v X, 2017 CanLII 146735 

(Immigration and Refugee Board of Canada, Immigration Division) [referred to in the 

decisions under review and the parties pleadings as Decision of Member King or ASA or X 

(Re)]. 
53 Mason IAD Decision, at paras 10, 22, 26, AJR, Vol I, Tab 3, pp 13, 16-17. 

https://www.unhcr.org/protection/basic/3b66c2aa10/convention-protocol-relating-status-refugees.html
https://www.refworld.org/docid/3be01b964.html
https://canlii.ca/t/hwdrv
https://canlii.ca/t/j1201#par10
https://canlii.ca/t/j1201#par22
https://canlii.ca/t/j1201#par26
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their review to the record before the original decision-maker – subject to certain exceptions not 

applicable here, such as allegations of procedural unfairness.54 Judicial review is a review of the 

decision made below, not an opportunity to raise new issues.  

3) There was no obligation on the IAD to independently consider, as an independent 

step, the possibility that only a single reasonable interpretation existed in respect of s. 

34(1)(e)  

50. The Appellants posit several grounds to support their argument that the FCA erred in not 

finding that only one reasonable interpretation was available to the IAD. None of these grounds 

support such a finding. The reasonableness analysis is the presumptive standard applicable in 

judicial review. It is a single holistic analysis focused on the reasons of the administrative decision-

maker. That presumption, and how the analysis is conducted, is not altered by the impact of the 

decision on the individual before the decision-maker or by the subject matter of the decision. The 

analysis is also not altered by the risk of persistent discord. Each of these issues is examined in 

turn below. 

a. The reasonableness analysis is a single holistic analysis focused on the reasons of the 

administrative decision-maker 

51. The Appellants incorrectly describe the reasonableness analysis set out by this Court in 

Vavilov as constituting a series of steps that includes a consideration of whether only one 

reasonable interpretation is open to the decision-maker. In particular, the Appellants argue that (1) 

following review of the reasons, a court must “analyse [sic] any elements of the text, context and 

purpose missing…salient to ascertaining Parliamentary intent that constrain the reasonableness of 

the decision.” The reviewing court (2) “must also then consider whether the interplay of the 

                                                 

 

54 For the general principle, see Bekker v R, 2004 FCA 186 at para 11; Canadian Tire Corp v 

Canadian Bicycle Manufacturers Assn, 2006 FCA 56 at para 13; Keeprite Workers' 

Independent Union v Keeprite Products Ltd, 1980 CanLII 1877 (ON CA), 114 DLR (3d) 162 

at 170, leave to appeal refused (1980), 35 NR 85 (SCC). For procedural fairness, see Assn of 

Universities & Colleges of Canada v Canadian Copyright Licensing Agency, 2012 FCA 22 at 

para 20; Williams v Canada (Minister of Public Safety and Emergency Preparedness), 2015 

FC 32 at para 24. 

https://canlii.ca/t/1h1zh
https://canlii.ca/t/1h1zh#par11
https://canlii.ca/t/1mm69
https://canlii.ca/t/1mm69
https://canlii.ca/t/g14jm
https://canlii.ca/t/fpszj
https://canlii.ca/t/fpszj#par20
https://canlii.ca/t/gg5m2
https://canlii.ca/t/gg5m2
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elements establish that Parliament intended another definition then the one adopted by the tribunal 

or whether this leaves room for a single reasonable interpretation of the statutory provision at 

issue.”55 This is not the proper approach to reasonableness review.  

52. The reasonableness review analysis, while robust, is holistic and remains focused on the 

reasons of the decision-maker. It does not focus on analyzing the constraints or range of options 

open to a decision-maker, based on an independent assessment of what the “right answer” should 

be. Adopting this external approach to reasonableness is a recipe for disguised correctness review. 

It is also not consistent with the reasons-focused and respectful approach to the judicial review of 

administrative decision-makers’ decisions, as set out by this Court in Vavilov.56 

b. There is no independent preliminary requirement for reviewing courts to determine the 

“lay of the land” before engaging with the reasons of the administrative decision-maker 

53. In its decision, while appropriately emphasizing the need to focus the reasonable analysis 

on the reasons of the decision-maker, the FCA suggested that it is appropriate for a reviewing court 

to do a “preliminary analysis of the text, context and purpose of legislation just to understand the 

lay of the land”.57  

54. There are cases in which an initial examination of circumstances is appropriate (such as in 

procedural fairness cases) and, where appropriate outside that circumstance, it would not 

automatically be erroneous for a reviewing court to examine the statutory scheme prior to engaging 

with the reasons. However, reviewing courts generally need to begin with, and remain focused on, 

a holistic examination of the reasons of the administrative decision-maker. To the extent that the 

FCA’s decision may be interpreted as requiring a formal preliminary step of a reviewing court to 

analyze the “lay of the land” before engaging with the reasons of the administrative decision-

                                                 

 

55 Mason Factum, at para 34.  
56 Vavilov at paras 84, 288, citing Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at 

para 48-49; Newfoundland and Labrador Nurses' Union v Newfoundland and Labrador 

(Treasury Board), 2011 SCC 62 at paras 11-14, 17 [Newfoundland Nurses]; D. Dyzenhaus, 

“The Politics of Deference: Judicial Review and Democracy”, in M. Taggart, ed., The 

Province of Administrative Law (Oxford: Hart, 1997), 279 at 286, RBA, Tab 6. 
57 Mason & Dleiow FCA Decision, at para 17, relying on Hiller v Canada (AG), 2019 FCA 44, 

AJR, Vol I, Tab 8, p 91. 
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maker, this approach should not be adopted by this Court. The focus in the reasonableness analysis 

needs to remain, as this Court has instructed, on the reasons of the decision-maker, and not on a 

range of potential conclusions to be determined by a reviewing court in the abstract. 

c. The reasonableness analysis is the presumptive standard of review for administrative 

decisions regardless of the subject matter engaged  

55. The Appellants argue that the adoption of a single interpretation here would be consistent 

with the approach of this Court in several decisions such as Suresh, B010, Kanthasamy, Chieu, 

Pushpanathan, and Febles.58  In these cases, according to the Appellants, the court adopted a single 

interpretation of legislation on the basis that these cases engaged issues related to the removal of, 

and restrictions on, the rights of permanent residents and refugees.59 This is not, however, an 

accurate explanation of the ratio of these decisions, and does not weigh in favour of a single 

interpretation being adopted in this case.  

56. In none of the decisions relied upon by the Appellants, did the Court suggest that the 

potential of its decision to impact the rights of permanent residents and refugees required it to 

adopt the only reasonable interpretation favourable to impacted individuals. This Court made it 

clear in Vavilov that there is a single standard of review applicable to all judicial reviews, 

regardless of the subject matter. There are no carve-outs weighing in favour of a single or “correct” 

reasonable interpretation in immigration cases or in any category of cases that signficantly impact 

individuals. In fact, this Court’s authoritative articulation of a single presumptive reasonableness 

                                                 

 

58 Mason Factum, at paras 46-49 and FN 44, citing Suresh v Canada (Minister of Citizenship and 

Immigration), 2002 SCC 1, [2002] 1 SCR 3 at paras 30-32, 38, 39, 41 [Suresh]; B010 v 

Canada (Citizenship and Immigration), 2015 SCC 58, [2015] 3 SCR 704 at para 26 [B010]; 

Kanthasamy v Canada (Citizenship and Immigration), 2015 SCC 61, [2015] 3 SCR 909 at 

paras 44-45 [Kanthasamy]; Chieu v Canada (Minister of Citizenship and Immigration), 2002 

SCC 3, [2002] 1 SCR 84 at paras 23-36; Pushpanathan v Canada (Minister of Citizenship and 

Immigration), 1998 CanLII 778 (SCC), [1998] 1 SCR 982 at paras 43-45; Febles v Canada 

(Minister of Citizenship and Immigration), 2014 SCC 68, [2014] 3 SCR 431 at paras 24-25. 
59 Mason Factum, at paras 46-49. 
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standard of review was set out in Vavilov, a citizenship challenge where the consequences of a 

negative decision were very significant for Mr. Vavilov.  

57. Contrary to the Appellants’ arguments, there is no basis for distinguishing the dicta in 

McLean that statutory provisions can be susceptible to multiple reasonable interpretations and that 

a tribunal is often better qualified to interpret its constitutive statute than a Court.60  That statement 

remains the law, is consistent with Vavilov,61 and is not restricted to the securities (or non-

immigration) context.  

d. The rule of law and the risk of persistent discord does not justify the adoption of a single 

reasonable interpretation  

58. The Appellants are not relying on a rule of law exception to the presumptive reasonableness 

standard, and there is no basis to import one implicitly through the back door by way of a 

presumption in favour of a single reasonable interpretation. In Vavilov, this Court acknowledged 

the risk to legal coherence inherent in persistent discord, but explicitly rejected the argument that 

the mere possibility of discord justified the existence of a separate exception to reasonableness 

review.62  

59. The solution to the risk posed to the rule of law by persistent discord is not to default to a 

correctness standard of review in which courts are given the final word. The risk of legal 

incoherence exists not just at the level of administrative tribunals, but it exists in judicial decisions 

as well. The appropriate way to minimize this risk through judicial review is in the application of 

a robust form of reasonableness review that, in tandem with internal administrative processes and 

legislative oversight, is able to promote consistency and avoid arbitrariness.63 The FCA 

acknowledged the risk of persistent discord, but rightly pointed out that this risk did not militate 

                                                 

 

60 McLean, at paras 32, 33. 
61 Vavilov, at para 233. 
62 Vavilov, at paras 71-72. 
63 Vavilov, at paras 71-72.  
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in favour of a correctness standard. In obiter, it observed that there were other tools available to a 

tribunal to address this problem.64  

60. Ultimately, an approach that results in courts trumping administrative decision-makers as 

the solution to the rule of law challenges posed by persistent discord is outdated. This view is 

consistent with the old “jurisdictional” line of authority that is no longer applicable in Canada. A 

more appropriate approach to persistent discord and its impact on the rule of law is to conceive of 

it as a “collaborative project that engages administrative actors as partners rather than 

subordinates”.65  That view is a more appropriate guide for how reviewing courts should approach 

their role and for how this appeal should be disposed of.  

4) The existence of an appeal based on a certified question in a judicial review does not 

alter the reasonableness standard   

61. The Appellants do not explicitly argue that issues decided by way of a certified question in 

an appeal should be adopted as a new exception to the presumption of reasonableness. Instead, 

they argue, referencing pre-Vavilov jurisprudence, that it would be “incoherent” if it was not the 

case, that the fact that a question was certified “weighs in favour of a correctness standard”, and 

that the certified question “evinces a particular concern that questions of general importance be 

appropriately resolved”.66 In fact, issues reaching the FCA (or for that matter this Court) on the 

basis of a certified question for appeal under s. 74(d) of the IRPA have never been held by this 

Court to be subject to a correctness standard. This Court has explicitly rejected that notion and 

there is no basis to revisit that holding.67 

62. The FCA recently addressed and correctly found, relying on the jurisprudence of this Court 

(and its own), that the existence of a certified question does not change the applicability of the 
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presumptive reasonableness standard of review. It correctly set out the task of the appeal court in 

the context of a judicial review arriving on the basis of a certified question:  

In an appeal from a decision of the Federal Court in an application for 

judicial review, this Court’s task is to determine first, whether the Federal 

Court identified the appropriate standard of review, and second, whether 

it properly applied that standard: Northern Regional Health Authority v 

Horrocks, 2021 SCC 42 at para. 10; Agraira v. Canada (Public Safety and 

Emergency Preparedness), 2013 SCC 36 at paras. 45-47. This has often 

been described as requiring that this Court “step into the shoes” of the 

Federal Court judge, and focus on the administrative decision. This is the 

approach to be followed even where the Court is dealing with 

questions of general importance that have been certified by the 

Federal Court: Kanthasamy v. Canada (Citizenship and Immigration), 

2015 SCC 61 at para. 44 (Kanthasamy SCC). 68  (emphasis added) 

63. The Appellants have not provided a rationale for why this Court ought to revisit its finding 

in Kanthasamy that certified questions of general importance do not constitute an exception to the 

presumption of reasonableness review.69  In Vavilov, this Court relied on “institutional design” as 

the underpinning principle for the presumptive standard of reasonableness. Institutional design 

does not, however, constitute a stand alone basis for derogations from reasonableness.  

64. In Vavilov, this Court articulated two ways for a legislature to derogate from the 

presumption of reasonableness on the basis of legislative intent: it can explicitly prescribe a 

standard of review; or, it can provide for a statutory appeal mechanism from an administrative 

decision-maker to a court. Section 74(d) of the IRPA does neither. 

65. There is no basis for the existence of a certified question to now be characterized as an 

“exceptional” scenario that requires correctness review. If this Court had intended to leave open 

that possibility, it would have said so in Vavilov, itself an appeal that came before the Court on the 

basis of a certified question for appeal. The fact that the legislature has created a limited right of 

appeal is not sufficient to merit a new category of issues subject to correctness. The notion of 

“institutional design” relates to the structure of judicial review (the direct review of the decision 
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of an administrative decision-maker by a court), not the structure of an appeal from a judicial 

review. 

66. The certified question provision in s. 74(d) of the IRPA is meant to play a gatekeeping 

function. Similar to the leave requirement for appeals to this Court (i.e. “public importance”), a 

matter must meet a certain threshold of importance to merit an appeal to the FCA (i.e. “general 

importance”). This Court has never relied on the fact that leave must be granted before an appeal 

may be commenced as a basis for defaulting to correctness review in its decisions. As this Court 

noted in Kanthasamy (relying in part on Baker) “the certification of a question of general 

importance may be the “trigger” by which an appeal is permitted. The subject of the appeal is still 

the judgment itself, not merely the certified question”.70  

67. Interpreting s. 74(d) as requiring correctness review for certified questions in appeal would 

result in incoherence and confusion. If this approach was followed, the Federal Court would review 

a question as part of its reasonableness analysis, certify it as a question of general importance, and 

then the FCA would step in and review the same question for correctness. Presumably, under this 

scheme, this Court would also be obliged to adopt a correctness standard, but s. 74(d) only speaks 

to appeals to the FCA, not the SCC, so that cannot be a reasonable interpretation of the legislative 

intent. Yet, defaulting at the apex appeal stage back to reasonableness would only invite further 

confusion. There is no basis for interpreting s. 74(d) of the IRPA as an indication of a legislative 

intent to require correctness review for certified questions and this Court should avoid introducing 

incoherence into these forms of appeals.  

5) The FCA did not supply a rationale on the limited scope of s. 34(1)(e) that went 

beyond that relied upon by the IAD  

68. The Appellants’ argument that the FCA provided additional reasons to “buttress” 

fundamental gaps in the IAD’s reasons71 is misplaced. The Appellants take issue with the FCA’s 
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conclusion that the IAD interpreted “‘safety’ as something approaching the level of a threat to life, 

not just minor harm.”72 The Appellants say that the IAD did not limit the scope of s. 34(1)(e) in 

this manner and that the FCA stepped in with its own reasons to support the IAD. While the FCA 

did not repeat the precise language used by the IAD in describing the scope of s. 34(1)(e), which 

it was not required to do, the FCA provided a reasonable interpretation of the IAD’s assessment 

of the scope.   

69. Contrary to the Appellants’ arguments, this Court has not rejected or overturned the 

rationale in Newfoundland Nurses that an administrative decision must be read holistically and 

contextually for purpose of understanding its rationale.73  Instead, in Vavilov, the Court simply 

rejected the proposition that it was open to a reviewing court to provide reasons where a decision-

maker below failed to do so.  

70. This Court made it clear in Vavilov that a reviewing court must focus on the reasons offered 

by the decision-maker but also affirmed the finding in Newfoundland Nurses that the reviewing 

court must conduct its review in a holistic and contextual way that can look at the broader decision 

and materials before that administrative decision-maker in order to understand its decision. That 

review could include “the evidence before the decision-maker, the submissions of the parties, 

publicly available policies or guidelines that informed the decision-maker’s work, and past 

decisions of the relevant administrative body.”74 It logically follows that it is open to a reviewing 

court to offer a synthesis of what it believes the decision as a whole communicates, taking into 

account both the formal reasons and these broader materials.  

71. A reviewing court cannot support a decision in judicial review by creating fresh rationales 

out of whole cloth that are not found anywhere in the reasons and materials that were before the 

decision-maker. A reviewing court can, however, offer explanations of what it understands the 
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decision-maker actually decided. That is precisely what the FCA did. It approached the IAD’s 

decision with appropriate “sensitivity to the institutional setting and in light of the record”.75  

D. Conclusion on standard of review 

72. The approach to reasonableness review advocated by the Appellants is contrary to the 

proper stance of respect and deference that a reviewing court must adopt in reviewing decisions of 

a delegated legislative decision-maker. If the Appellants’ approach is adopted, it risks taking 

Canadian administrative law back to a time when all questions of law were seen as “jurisdictional”, 

requiring correctness review.  

E. The IAD’s statutory interpretation was reasonable 

73. The IAD’s decision was reasonable and should be upheld. The IAD’s reasons bear all the 

hallmarks of a reasonable statutory interpretation. In determining that inadmissibility under s. 

34(1)(e) does not require a link to “national security”, the IAD analyzed the most important 

elements of the text, context, and purpose of the provision.  

74. The IAD’s interpretation aligns with one of the overarching goals of an immigration 

inadmissibility finding, which is to protect the safety of Canadian society by refusing the 

admission, or facilitiating the removal, of foreign nationals and permanent residents who constitute 

a risk to society based on their conduct. The most fundamental principle of immigration law is that 

non-citizens, such as Mr. Mason and Mr. Dleiow, do not have an unconditional right to enter or to 

remain in Canada.76  

75. The IAD’s decision is responsive to the arguments and evidence that Mr. Mason put before 

it. As noted above, Mr. Mason did not put to the IAD the vast majority of the legislative history 
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on which he now relies. Nor did Mr. Mason directly raise arguments with respect to the Refugee 

Convention. Mr. Mason also did not argue at the IAD that the impact on the individual ought to 

factor into the statutory interpretation. The reasonableness of the IAD’s statutory interpretation 

ought not to be assessed through the lens of issues and arguments that were not before it. The IAD 

cannot be expected to address what was not put before it.77 In any event, the Appellants’ current 

arguments do not undermine the reasonableness of the IAD’s decision.  

1) The text of s. 34(1)(e) is not limited to “national security” 

76. The issue before the IAD was “whether individualized violent acts that would or might 

endanger the lives or safety of persons in Canada, without any national security nexus, are caught 

by s. 34(1)(e).”78 In coming to its conclusion that a national security nexus is not required, the IAD 

utilized the framework for statutory analysis set out in Rizzo & Rizzo.79 This framework requires 

that “the words of an Act are to be read in their entire context and in their grammatical and ordinary 

sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 

Parliament.”80 The IAD assessed each of these aspects in relation to s. 34(1)(e). 

a. The words of s. 34(1)(e) are clear and unambiguous  

77. The IAD looked to the words of the provision and found that in its grammatical and 

ordinary sense, s. 34(1)(e) clearly and unambiguously indicates Parliament’s intent that this 

provision capture acts of violence against individual Canadians that would or might endanger their 

lives or safety. On its face, s. 34(1)(e) is not limited to acts of violence related to “national security” 

or the “security of Canada”. Rather, the text addresses inadmissibility on the basis of engaging in 
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conduct that threatens the lives or safety “of persons in Canada”. The focus in paragraph (e) is on 

conduct that endangers “persons”, rather than the state at large.81  

78. The IAD did not simply rely on the words of s. 34(1)(e) in interpreting the provision. The 

IAD properly acknowledged that these words, on their own, were not sufficient to fully answer the 

question of whether the provision captured Mr. Mason’s alleged acts of violence: “[t]he paragraph 

cannot be read in isolation.”82 Rather, the IAD noted that the interpretation of the provision must 

also take into account the “immediate co-text” and “the overall scheme and object of the IRPA”.83 

b. The co-text of s. 34(1) focuses on “security grounds” 

79. The text that introduces paragraph (e), that is, the “chapeau” of subsection 34(1), is directed 

towards inadmissibility based on “security grounds”. The IAD noted that the meaning of this 

phrase and, especially, the term “security”, was a significant consideration addressed by the parties 

in their submissions.84 As such, the IAD looked to this co-text to assist in determining the meaning 

of s. 34(1)(e). 

80. In its assessment of the meaning of “security”, the IAD observed that in the context of s. 

34(1), when Parliament intends to refer to the “security of Canada”, it expressly uses that specific 

term and not the general term “security”. For example, s. 34(1)(d) refers to “being a danger to the 

security of Canada”. If Parliament had intended “security” in the chapeau of s. 34(1) to be 

synonymous with the term “security of Canada”, then the use of the term “security of Canada” in 

s. 34(1)(d) would be redundant and meaningless.85 It is a well-settled principle of statutory 
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interpretation that the courts should avoid adopting an interpretation of a legislative provision that 

would render parts of the provisions meaningless or mere surplusage.86  

c. The principle of consistent expression distinguishes “security” from “national security” 

within the IRPA 

81. In considering the text of s. 34(1)(e) and, specifically, the use of the term “security”, the 

IAD assessed how this term is used throughout the IRPA. The IAD found that the terms “security 

of Canada” and “national security” are used in other sections of the IRPA and are distinct from the 

term “security”.87 For example, in s. 42.1(3), when considering an exception to inadmissibility 

pursuant to ss. 34, 35(1)(b)(c), and 37(1), the MPSEP may only take into account “national security 

and public safety considerations” but “is not limited to considering the danger that the foreign 

national presents to the public or the security of Canada” (emphasis added).88 Likewise, in s. 

82(5)(a), on review of a person’s detention, the judge shall order the person’s detention continued 

if satisfied their release would be injurious to “national security or endanger the safety of any 

person” (emphasis added).89  

82. According to the principle of consistent expression, when the same word or expression is 

used more than once in a statute, they presumptively have the same meaning. Consequently, when 

an Act uses different words in relation to the same subject, such a choice by Parliament must be 

considered intentional and indicative of a change in meaning or a different meaning.90 The IAD 

reasonably concluded that if Parliament intended s. 34(1)(e) to have a national security nexus, it 

would have specified that nexus as it has done throughout the IRPA.91 
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d. The definition of “security” outside of the IRPA context is broader than “national 

security” 

83. The IRPA does not include a definition of “security”. Given the centrality of the meaning 

of this term to the interpretation of s. 34(1)(e), the IAD looked to sources outside the IRPA for 

assistance in understanding this term. The IAD noted that in the absence of a definition of 

“security” in the IRPA, “it can be useful to look to other federal statutes, as the ID (in Mason) did 

in referencing the Security of Canada Information Sharing Act.”92 However, the significant 

differences between the objects of these two Acts, as well as the fact that the phrase “security of 

Canada” is not the phrase that is used in s. 34(1)(e), meant that the Security of Canada Information 

Act did not assist the IAD in defining “security”.93  

84. Given these limitations, it is reasonable that the IAD looked to the Oxford Dictionary of 

Canadian English for a definition of “security” and noted that the Oxford Dictionary’s definition 

is “a broad definition that does not necessarily incorporate a national security element.”94  

e. The words of s. 34(1)(e) narrow the scope of the provision 

85. The text of s. 34(1)(e) also assisted the IAD in interpreting the scope of the provision. The 

IAD held that “[t]he conduct described in paragraph 34(1)(e) is narrowly defined and anchored in 

terms of the danger posed to Canadians, not to criminal law” (emphasis added). Contrary to the 

Appellants’ argument, the IAD did not give an expansive interpretation to s. 34(1)(e) which the 

FCA had to rein in. In describing the conduct as “narrow” and “anchored in terms of the danger 

posed to Canadians”, the IAD interpreted the text of provision as aimed at serious threats to life, 

rather than minor harms as suggested by the Appellants.  

86. Mr. Mason’s argument that s. 34(1)(e) captures “any act of violence”, including bar fights 

and schoolyard fights, is not grounded in the IAD’s interpretation. Mr. Mason has not had a full 

admissibility hearing to determine whether his violent actions rise to the level of endangering the 

lives or safety of persons, under s. 34(1)(e). It is only after a full consideration of the facts of Mr. 
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Mason’s shooting incident that the ID will determine whether his actions meet the threshold 

contemplated by the provision.  

87. On the other hand, Mr. Dleiow has had a full admissibility hearing that serves as an 

example of how the IAD’s statutory interpretation may be applied to factual findings related to 

violent conduct that poses a danger to the lives or safety of persons in Canada. In Mr. Dleiow’s 

case, the ID followed the IAD’s guidance in Mason on the nature of violence that qualifies as a 

security threat under s. 34(1)(e). While Mr. Dleiow argues that the ID expanded the scope of 

violence caught by s. 34(1)(e), that is not the case. Rather, the ID made key findings of fact with 

respect to Mr. Dleiow’s repeated violent actions, finding they endangered the safety of his 

victims.95  

88. Mr. Dleiow’s submissions downplay the severity of the violence he perpetuated against 

KH and KM. The ID found that Mr. Dleiow threatened to kill KH, a former intimate partner, after 

breaking into her residence and refusing to leave.96 He pled guilty to police charges in relation to 

this incident.97 The ID also found that Mr. Dleiow assaulted and caused injury to KM on a number 

of occasions throughout their relationship, including sending her to the hospital with a severe head 

injury that required staples, sending her to the hospital with a large cut on her shin that required 

staples, and beating her with a belt and with heavy wire that left extensive bruising on her face, 

arms, and legs.98 The ID relied on the evidence of Staff Sergeant Jones, an expert in intimate 

partner violence, who testified that she had serious concern for KM’s welfare and that the officers 

who attended KM’s residence “felt strongly that [KM] was in danger and that Mr. Dleiow was the 

perpetrator of violence against her.”99 The ID did not find Mr. Dleiow’s testimony in respect of 

these violent assaults to be credible.100 
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89. Based on this extensive evidence, the ID held that, “Mr. Dleiow has engaged in multiple 

acts of violence that endangered the safety of at least two people in Canada.”101 The ID rejected 

Mr. Dleiow’s argument that these acts did not constitute the nature of violence contemplated in s. 

34(1)(e).102 The ID appropriately considered Mr. Dleiow’s violent conduct in terms of the danger 

that it posed to KH and KM, rather than in terms of whether the conduct would be captured by the 

IRPA’s definition of “serious criminality” in s. 36(2). On the facts before the ID, it was reasonable 

to find that Mr. Dleiow’s violent actions endangered the safety of KH and KM.  

90. The ID applied the IAD’s statutory interpretation of the provision to the extensive evidence 

of Mr. Dleiow’s violent actions and reasonably found that these actions satisfied the threshold of 

inadmissibility contemplated by s. 34(1)(e). It remains to be seen whether, on the facts of Mr. 

Mason’s case, the ID would find that his actions meet this threshold. Mr. Mason could also seek 

judicial review if the ID ultimately determines that his actions made him inadmissible under s. 

34(1)(e). 

2) The broader legislative scheme supports the IAD’s interpretation 

91. In coming to its statutory interpretation, the IAD also considered the broader statutory 

context of s. 34. In particular, the IAD assessed not only the text of the words used in s. 34(1)(e), 

as noted above, but also how the text can be best understood within the context of the subject 

matter of the other paragraphs of s. 34(1) as well as within the context of the other inadmissibility 

provisions in the IRPA. As part of its contextual analysis, the IAD also noted the important 

differences between inadmissibility findings in the immigration legislative scheme and convictions 

in the criminal law context.  

a. The national security nexus in the other paragraphs of s. 34(1) was not determinative 

92. The IAD found that the subject matter in each of the other paragraphs of s. 34(1) has a 

national security nexus and that this could “be a signal to Parliament’s intent in paragraph 34(1)(e), 
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but not necessarily.”103 As with all of the interpretative tools used by the IAD, the subject matter 

of the other paragraphs was simply one consideration in the IAD’s overall analysis.  

93. The IAD did not find that the link to national security in each of these other paragraphs 

was determinative of the meaning of s. 34(1)(e). Rather, the IAD also looked to the relevant 

jurisprudence on these paragraphs and noted that several obiter comments suggested that s. 34(1) 

was intended to capture conduct associated with national security, as well as “public safety” and 

“ordinary crimes”.104 

b. The other inadmissibility provisions in the IRPA are unique and overlapping 

94. As part of its contextual analysis, the IAD also examined the other inadmissibility 

provisions in the IRPA. Individuals may be inadmissible to Canada on grounds set out in ss. 34 to 

41 of the IRPA. The grounds include security (s. 34), human or international rights violations (s. 

35), serious criminality (s. 36), organized criminality (s. 37), health (s. 38), financial reasons (s. 

39), misrepresentation (s. 40), and/or non-compliance with the IRPA (s. 41).105 

95. Each ground of inadmissibility is unique and varied in its focus, but they may also overlap 

and are not mutually exclusive. An individual’s conduct can give rise to more than one ground of 

inadmissibility, and an Officer or Minister’s delegate may pursue multiple inadmissibility reports 

for the same individual. The Courts have acknowledged that an individual can be found 

inadmissible on different grounds in the IRPA as a result of the same underlying act or conduct.106  

96. For example, where conduct may be caught by both s. 36(1) (serious criminality) and 

another inadmissibility ground such as ss. 34 (security) or 37 (organized/transnational crime), the 
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MPSEP is not required to await the outcome of a criminal process to pursue inadmissibility under 

ss. 34 or 37, as those provisions do not require a conviction.107 In the context of s. 37, the FCA has 

affirmed that the lack of a criminal conviction is not a prerequisite to the MPSEP pursuing 

inadmissibility under the IRPA:  

Paragraph 37(1)(a) appears to be an attempt to tackle organized crime, in recognition 

of the fact that non‑citizen members of criminal organizations are as grave a threat as 

individuals who are convicted of serious criminal offences. It enables deportation of 

members of criminal organizations who avoid convictions as individuals, but may 

nevertheless be dangerous.108 

 

c. Inadmissibility under the IRPA is not governed by the criminal law 

97. The FCA held that the IAD “accurately found that inadmissibility under section 34 is not 

governed by the criminal law or contrary to section 11(d) of the Charter. None of these findings 

can be said to be unreasonable.”109 Indeed, these findings are consistent with this Court’s 

determination that admissibility proceedings under the IRPA are neither criminal nor penal and do 

not engage s. 11 of the Charter.110  

98. The IAD specifically addressed Mr. Mason’s argument that s. 34(1)(e) should not apply to 

criminal conduct that would otherwise be captured under s. 36(1)(a) of the IRPA which requires a 

conviction for in-Canada offences. The IAD noted that the inadmissibility captured by s. 36 is 

distinct from the inadmissibility captured by s. 34:  

In section 36 of the IPRA, Parliament created a category of inadmissibility 

based on the commission of an offence. For offences in Canada, it requires 

a conviction. In paragraph 34(1)(e) Parliament created a separate and 

different ground of inadmissibility – one based on conduct. The conduct 
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109 Mason & Dleiow FCA Decision, at para 57. 
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B010, at para 75; Canada v Schmidt, 1987 CanLII 48 (SCC), [1987] 1 SCR 500 at 514 (para 

38); Argentina v Mellino, 1987 CanLII 49 (SCC), [1987] 1 SCR 536 at 543 (para 16). 

https://canlii.ca/t/gm8wn#par38
https://canlii.ca/t/1psg3#par9
https://canlii.ca/t/frr1d#par66
https://canlii.ca/t/flrs2#par30
https://canlii.ca/t/1psg3#par37
https://canlii.ca/t/jh8ch#par57
https://canlii.ca/t/h6pmh
https://canlii.ca/t/h6pmh#par43
https://canlii.ca/t/gkfb4
https://canlii.ca/t/gkfb4#par68
https://canlii.ca/t/gm8wn#par75
https://canlii.ca/t/1ftp0
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii48/1987canlii48.pdf#page=15
https://canlii.ca/t/1ftp2
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii49/1987canlii49.pdf#page=8


35 

described in paragraph 34(1)(e) is not described in terms that mirror the 

Criminal Code. It is described in terms of the danger posed to the lives 

and safety of persons in Canada. The behaviour described is a small subset 

of what would be considered serious criminality in s. 36 of IRPA. It is 

distinct from criminal law.111  

99. Inadmissibility findings under the immigration regime are not governed by criminal law 

objectives. The courts have acknowledged that immigration law and criminal law pursue different 

objectives by different means. While “both the Criminal Code and the IRPA share a concern with 

public safety and security, they do not ‘operate in tandem’ or function together as a single 

regulatory scheme.” The main objectives of the criminal law are to investigate, prosecute, and 

punish, whereas “the tools the IPRA provides to pursue [the objectives in s. 3] all relate, directly 

or indirectly, to decisions about who may enter or remain in Canada.”112  

100. The IAD further noted that immigration consequences under the IRPA are not criminal 

sanctions.113 In protecting public safety and the integrity of the immigration regime, an 

inadmissibility finding is not intended to punish morally blameworthy conduct or redress a wrong 

done to society. Immigration consequences under the IRPA are not the same as criminal 

sanctions.114  

101. The standard of proof for a factual finding of inadmissibility is also much lower than the 

threshold required under the criminal law. Pursuant to s. 33 of the IRPA, the standard of proof in 

inadmissibility cases under ss. 34-37 is “reasonable grounds to believe”. This is a significantly 

lower threshold than the criminal threshold of “beyond a reasonable doubt” and lower also than 

the civil threshold of “balance of probabilities”. The “reasonable grounds to believe standard” 

requires no more than proof beyond mere suspicion, that is, only that there be an objective basis 
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for the belief, which is based on compelling and credible evidence. The standard can be met by 

way of evidence and other forms of proof that would not normally be admissible at a trial.115  

102. There is no requirement for proof of a conviction to determine any inadmissibility ground 

except under ss. 36(1)(a) or (b) and under ss. 36(2)(a) or (b) of the IRPA for serious criminality, 

and criminality, respectively. For example, the IAD noted that a person can be found inadmissible 

for organized criminality pursuant to s. 37 of the IRPA without having been conviced of an offence 

under s. 467.11 of the Criminal Code.116 Section 37(1)(a) enables deportation of members of 

criminal organizations who avoid convictions as individuals, but may nevertheless be 

dangerous.117 A person can also be found inadmissible on security grounds, pursuant to s. 34, even 

if not charged or if acquitted of a criminal offence, as in the case of Hamdan.118  

103. The conduct described in s. 34(1)(e) is not anchored in the criminal law, but is anchored, 

instead, in terms of the danger posed to persons in Canada. The IAD reasonably held that s. 

34(1)(e) creates a class of inadmissibility for engaging in acts of violence, criminal or not, that 

would or might endanger the lives or safety of persons in Canada. Section 36, on the other hand, 

creates a class of inadmissibility for offences in Canada, which requires a conviction. The two 

grounds of inadmissibility overlap but are distinct.119  

3) The Appellants’ new arguments regarding harsh consequences are misplaced 

104. The Appellants argue that the IAD’s statutory interpretation would result in absurd or harsh 

consequences and because of this the IAD’s interpretation is unreasonable. Before the IAD, Mr. 
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Mason argued that the language used in the relief provisions applicable to s. 34(1), including 

“national interest”120 in the Ministerial relief provision and danger to the “security of Canada”121 

in the the restricted pre-removal risk assessment provision, signalled that s.34(1) has a national 

security nexus. The IAD considered these arguments122 and found that interpreting “security” to 

mean “security of Canada” was not consistent with the presumption of consistent expression and 

that “national interest” means more than “national security”.123  

105. In any event, the Appellants’ current arguments overstate the differences in the 

immigration consequences between an inadmissibility finding under s. 36 versus an inadmissibility 

finding under ss. 34, 35, and 37. The limitations on the immigration processes that are available to 

those who are inadmissible under ss. 34, 35, 37, and to a limited extent s. 36(1), reflect the serious 

nature of the actions that led to a finding on inadmissibility under these grounds: endangering the 

safety of persons in Canada; violating human or international rights; being involved in organized 

criminality; and, being convicted of a serious crime in Canada for which a term of imprisonment 

of two or more years is imposed. Despite the seriousness of these actions, these individuals still 

have the benefit of safeguards that ensure Canada is in compliance with its international 

obligations, as well as the benefit of other immigration processes that allow these individuals to 

overcome their inadmissibility. The differences in the processes that are available after a finding 

of inadmissibility under s. 36 versus a finding under ss. 34, 35, and 37 do not amount to a “knock-

out-punch” that points “overwhelmingly in the other direction”.124    

106. Individuals in Canada against whom a Removal Order is sought and who are alleged to be 

inadmissible under ss. 34, 35, and 37 have the benefit of a hearing before the ID,125 a quasi-judicial 
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tribunal where they have the opportunity to test the evidence to its fullest. If found to be 

inadmissible, these individuals may seek leave to have the Federal Court judicially review the 

decision. If their inadmissibility finding is upheld by the Federal Court, and they fear returning to 

their country of nationality, they may access a restricted pre-removal risk assessment, which 

assesses whether they face a risk to their lives, as set out in the Convention Against Torture,126 and 

balances that risk with the nature and severity of the acts they have commited or the danger they 

pose to Canada’s security. A restricted pre-removal risk assessment does not assess risk under the 

Refugee Convention grounds. Its limited scope is in recognition of the seriousness of the actions, 

and is equally applicable to individuals who are inadmissibile for serious criminality under s. 

36(1)(a) for which two or more years of imprisonment was imposed.  

107. Once individuals who have been found inadmissible apply for a pre-removal risk 

assessment, they cannot be removed from Canada until such time as a negative decision is 

rendered.127 A positive pre-removal risk assessment results in a stay of the Removal Order, which 

is subject to review.128 If the Minister is of the opinion that the circumstances surrounding the stay 

have changed, the Minister may re-examine the ground on which the application was allowed and 

may cancel the stay.129 If ultimately ordered removed from Canada, individuals may apply for 

Temporary Resident Permit for a time-limited visit of up to 3 years,130 or request for Ministerial 

relief for extended stay in Canada. If Ministerial relief is granted, the matter(s) referred to in the 

admissibility decision will not constitute inadmissibility in respect of the foreign national.131 
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108. Despite the Appellants’ assertions, many of the consequences and availability of relief or 

exemption to a finding of inadmissibility are the same or similar for both inadmissibility under s. 

36 (serious criminality) and s. 34 (security).132 If the decision-maker is of the view that the 

individual is inadmissible, it makes the applicable Removal Order. A permanent resident loses 

their status and reverts to a foreign national at the time their Removal Order comes into force.133 

The applicable Removal Order for inadmissibility on the ground of security or on the ground of 

serious criminality is a Deportation Order, which puts a permanent bar on the individual returning 

to Canada unless they apply for, and obtain, an Authorization to Return.  

109. In some cases, the inadmissibility decision made by the ID may be appealed to the IAD. 

Foreign nationals without a permanent resident visa, such as Mr. Mason and Mr. Dleiow, have no 

right to appeal to the IAD, regardless of the IRPA provision under which an inadmissibility 

determination is made. If there is no right to appeal to the IAD, the ID’s admissibility decision 

remains subject to judicial review by the Federal Court.134  

110. The fact that there are some differences in the immigration processes available to challenge 

a finding of inadmissibility under certain sections of the IRPA, including s. 34, does not mean that 

the consequences of the IAD’s statutory interpretation are absurd. The seriousness of the conduct 

captured by s. 34(1)(e) – engaging in acts of violence that would or might endanger the lives or 

safety of persons in Canada – results in the availability of different immigration processes. An 

individual found inadmissible under s. 34(1)(e) still has available to them processes through which 

they may challenge, or overcome, a finding of inadmissibility. While the IAD did not have the 

Appellants’ new arguments before it, the IAD did assess the meaning of s. 34(1)(e) within the 

context of the other inadmissibility provisions in the IRPA and noted the differences between the 

consequences of inadmissibility findings and criminal convictions.  
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4) The purpose of s. 34(1)(e) includes protecting public safety  

a. The overarching objectives of the IRPA support the IAD’s interpretation  

111. The general objectives of the IRPA are set out in s. 3(1). These objectives include protecting 

public health and safety and maintaining the security of Canadian society (s. 3(1)(h)), and denying 

access to Canadian territory to persons who are criminals or security risks (s. 3(1)(i)). The IAD 

noted that these objectives supported its interpretation of s. 34(1)(e), but also appropriately went 

on to consider the materials that the parties provided with respect to the legislative history of the 

inadmissibility provisions as well as the relevant jurisprudence.  

b. The Appellants’ new legislative history arguments do not undermine the IAD’s 

assessment of the purpose of s. 34(1)(e) 

112. There was a paucity of evidence before the IAD with respect to Parliamentary intent. The 

IAD noted that while the parties provided thorough submissions, “except for the links to the 

parallel section of the former Immigration Act, little legislative history was available that might 

illuminate Parliament’s intent.”135 The Appellants’ new arguments regarding the legislative history 

of the provision do not impact the reasonableness of the IAD’s decision.  

113. Contrary to the Appellants’ characterization, s. 34(1)(e) has not existed since 1976. This 

provision came into being in 2002 with the coming into force of the IRPA, and s. 34(1)(e) is not 

simply a continuation of its Immigration Act predecessor, s. 19(1)(g). Section 34(1)(e) ought to be 

examined in the context of the IRPA and its objectives because there are important differences in 

the objectives of the IRPA and the Immigration Act, as well as in texts of s. 34(1)(e) and its 

predecessor provision.  

114. The legislative history of s. 34(1) of the IRPA shows that public safety is one of the 

underlying purposes of this provision. The enactment of the IRPA was part of the government’s 

response to the complex and dangerous threat environment that arose after after September 11, 
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2001, and was also meant to respond to previous criticism of Canada’s enforcement program and 

border security. The balanced package of reforms was tough in respect of criminals and security 

risks, and included enforcement measures aimed at protecting the safety and security of Canada, 

while at the same time maintaining an open door to legitimate immigrants and refugees.136  

115. The legislative record shows that during the consideration of Bill C-11, which became the 

IRPA, the concept of “security” was not restricted to the national security context, but also 

extended to other threats to the safety of individual Canadians. Indeed, one of the aims of the 

enactment of the IRPA was to treat criminal and security threats less leniently than under the former 

Immigration Act in order to better protect the safety and security of Canadian society. Given this 

overarching objective, the Courts have recognized that the inadmissibility provisions in the IRPA 

should be given an unrestricted and broad interpretation.137  

116. There are key differences between s. 34(1)(e) and its historical predecessor, s. 19(1)(g) of 

the Immigration Act. The standard of proof language appearing in s. 19(1)(g) (“reasonable grounds 

to believe”) is absent from s. 34(1)(e) because the standard of proof is now dealt with in s. 33 of 

the IRPA. Section 19(1)(g) had a future temporality only (“will engage in acts”), whereas s. 

34(1)(e) uses the present tense (“engaging”). Section 33 of the IRPA provides that “engaging” 

includes past, present, and future conduct. The “membership in an organization” alternative found 

in s. 19(1)(g) is not present in s. 34(1)(e). Membership is covered for certain types of security 

grounds in s. 34(1)(f) and organized criminality in s. 37(1). These differences mean that caution 

must be exercised when considering the relevance of the historical provision to the interpretation 

of the current provision.138  

117. The clause-by-clause analysis of s. 34 of the IRPA is more relevant to the interpretation of 

s. 34(1)(e) than the legislative history of its predecessor. The government’s explanation of s. 34 
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distinguishes between national security and public safety, and explains that both terms are included 

in the broad concept of security: 

This provision makes a person inadmissible to Canada for reasons of 

national security, including espionage, subversion, and terrorism. This 

provision clearly states that permanent resident and foreign nationals are 

inadmissible on security grounds for engaging in terrorism or for being a 

member of an organization that engages in terrorism. The facts that 

constitute inadmissibility under this provision include facts arising from 

omissions and those for which there are reasonable grounds to believe that 

they have occurred, are occurring or may occur. Other inadmissible 

grounds relating to security include being a danger to the security of 

Canada and engaging in acts of violence that would or might endanger 

the lives or safety of persons in Canada.139 (emphasis added) 

118. Even though the IAD had very limited evidence on the legislative history of the provision, 

it found that this Court’s jurisprudence supported the position that Parliament’s intent was to 

include both national security and public safety as objectives of s. 34(1). While there may be 

overlap between danger to the security of Canada and danger to the public, these are distinct 

concepts in the IRPA.140  

6) The IAD considered the ID decision of Member King 

119. Contrary to the Appellants’ contention, the IAD did address the ID’s consideration of s. 

34(1)(e) in the 2017 redacted decision of ID Member King.141 The IAD noted that Member King 

alluded to the need for s. 34(1)(e) to have a “national interest” component.142  
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120. The IAD did not expressly disagree with that proposition but, instead, looked to this 

Court’s interpretation of “national interest” in Agraira in the context of s. 34(2) of the IRPA. In 

Agraira, the Court found that “national interest” included national security and public safety, and 

that these are distinct concepts.143 Accordingly, the IAD reasonably concluded that even if s. 

34(1)(e) required a national interest component, public safety would still be included as a 

consideration.144 

7) The Appellants’ new arguments regarding the Refugee Convention do not undermine 

the reasonableness of the IAD’s interpretation  

121. The Appellants also argue that since Member King mentioned the Refugee Convention, the 

IAD ought to have considered the impact of the Convention in its consideration of Parliament’s 

intent.145 However, the Appellants did not make submissions or present evidence to the ID or the 

IAD with respect to the Refugee Convention or the principle of non-refoulement of refugees. This 

is not surprising given that neither Mr. Mason or Mr. Dleiow are Convention refugees and neither 

is waiting for a determination of a Convention refugee claim.146  

122. As with the Appellants’ new arguments regarding the legislative history of s. 34(1)(e), their 

new arguments on the Refugee Convention do not impact the reasonableness of the IAD’s decision. 

In arguing that the IAD’s statutory interpretation permits deportation to a country where an 
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Mason s 44(1) report, AJR, Vol III, Tab 25, p 75. 

https://canlii.ca/t/fz8c4#par65
https://canlii.ca/t/j1201#par26


44 

individual faces persecution, contrary to Canada’s international obligations, the Appellants 

discount the various safeguards that are built into the IRPA.147 

123. As noted above, permanent residents and foreign nationals who are subject to an 

enforceable Removal Order as a result of an inadmissibility finding under ss. 34, 35, 37, and in 

certain cases, s. 36, have access to a restricted pre-removal risk assessment which assesses whether 

they face a risk to their lives.148 While a positive determination will not confer refugee status on 

them, it will result in a stay of their removal. 149 The Minister may cancel the stay if they are of 

the opinion that the circumstances surrounding the stay have changed and it is safe to send the 

individual back to their home country.150 

124. Convention refugees and protected persons who are subject to an enforceable Removal 

Order as a result of an inadmissibility finding under ss. 34, 35, 36(1), and 37 cannot be removed 

from Canada until the government undertakes a “danger opinion”, pursuant to s. 115(2) of the 

IRPA and determines whether they should not be allowed to remain in Canada. Section 115 

harmonizes Article 33 of the Refugee Convention into domestic law.151  

125. Article 33 establishes both the prohibition against refoulement of a refugee to persecution, 

as well as the exception to that prohibition when the individual poses a danger to the country of 

refuge. Section 115 of the IRPA gives effect to these key principles and adapts the terms of the 

Refugee Convention to domestic law. Section 115 prohibits refoulement of Convention refugees 

or protected persons except in limited circumstances, including where the individual is 

inadmissible on certain grounds and the Minister is of the opinion that the nature and severity of 

                                                 

 

147 Mason Factum, at para 68.  
148 IRPA, ss. 113(d) and (e). 
149 IRPA, s. 112(3). 
150 IRPA, ss. 114(1)(b) and(2). 
151 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Toronto: LexisNexis, 2014) at 

§18.38 - §18.39, 18.45, RBA, Tab 8; Kreishan v Canada (Minister of Citizenship and 

Immigration), 2019 FCA 223 at para 114, leave to appeal dismissed, 2020 CanLII 17609 

(SCC). 

https://canlii.ca/t/fz8c4#par68
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-113
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-112
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-114
https://canlii.ca/t/j225k
https://canlii.ca/t/j225k#par114
https://canlii.ca/t/j5pvm
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acts committed or the danger they pose to the security of Canada warrants removal.152  In a s. 

115(2) application, the named person is given the opportunity to make submissions and 

demonstrate that they would be at risk.153 Section 115 fulfills Canada’s international obligations 

by ensuring that it is only in exceptional cases that a Convention refugee or a protected person will 

lose the benefit of non-refoulement and be removed from Canada.154 The jurisprudence has 

established that it is only “acts which are of substantial gravity that will meet this high 

threshold.”155 

126. The IAD reasonably concluded, on the basis of the material before it, that the purpose of s. 

34(1)(e) is to protect public safety by rendering inadmissible to Canada individuals who engage in 

acts of violence that would or might endanger the lives and safety of individual Canadians. This 

objective is consistent with the overarching objectives of the IRPA and does not run afoul of 

Canada’s obligations under the Refugee Convention.  

F. Conclusion on statutory interpretation of s. 34(1)(e) 

127. The text of s. 34(1)(e), the context of the legislative scheme, and the purpose of the 

provision all led the IAD to reasonably conclude that s. 34(1)(e) does not require a nexus with  

national security or the security of Canada. The introduction of new issues by the Appellants at 

this stage in the proceedings should not factor into this Court’s review of the reasonableness of the 

IAD’s statutory interpretation. Even if these new arguments are considered, the Appellants have 

not demonstrated that the IAD’s decision was unreasonable and there is no basis for this Court to 

come to that conclusion. 

PART IV - SUBMISSIONS ON COSTS 

128. The Minister does not seek costs and asks that no costs be awarded against the Minister.  

                                                 

 

152 IRPA, s. 115(2)(b); Nagalingam v Canada (Minister of Citizenship and Immigration), 2008 

FCA 153 at para 44, [2009] 2 FCR 52 [Nagalingam]; Németh v Canada (Minister of Justice), 

2010 SCC 56 at paras 22-23, 28. 
153 Hasan v Canada (Minister of Citizenship and Immigration), 2008 FC 1069 at paras 25-27. 
154 Nagalingam, at para 76. 
155 Nagalingam, at para 76. 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-115
https://canlii.ca/t/1wqvh
https://canlii.ca/t/1wqvh
https://canlii.ca/t/2djll
https://canlii.ca/t/2djll#par22
https://canlii.ca/t/2djll#par28
https://canlii.ca/t/20zn3
https://canlii.ca/t/1wqvh#par76
https://canlii.ca/t/1wqvh#par76
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PART V - NATURE OF ORDER SOUGHT 

129. The Minister requests that the appeals be dismissed.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Toronto this 21st day of July, 2022.  
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  BJ WRAY 

 

 

  NED DJORDJEVIC 

 

 

  MAHAN KERAMATI 

 

  Of Counsel for the Minister of  Citizenship 

and Immigration 
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ANNEX A:  

CONSEQUENCES OF INADMISSIBILITY UNDER SS. 34-37 OF THE IRPA 

The following table summarizes the key immigration consequences of an inadmissibility finding 

under ss. 34-37 of the IRPA and the mechanisms by which to remedy inadmissibility.  

Key terms:  

IAD appeal eligibility: Whether an individual may appeal the ID’s determination that they are 

inadmissible, to the IAD.156 

RPD eligibility: Whether an individual who has made a claim for refugee protection from inside 

Canada, may have their claim referred to the Refugee Protection Division (“RPD”) of the IRB.157  

H&C: Application for an exemption from any applicable criteria or obligation of the IRPA on 

the basis of humanitarian and compassionate considerations (“H&C”).158 

PRRA: A Pre-Removal Risk Assessment (“PRRA”) is a process by which Immigration, Refugee 

and Citizenship Canada assesses a person’s risk prior to their removal from Canada. It is 

available only to individuals who are in Canada. Similar to claims for protection made to the 

IRB, the PRRA assesses risk under ss. 96 (Convention refugee grounds) and 97 (person in need 

of protection, per the Convention Against Torture).159  

Restricted PRRA: In keeping with the principle that individuals such as serious criminals are 

excluded from refugee protection under the provisions of the Refugee Convention, certain 

individuals have restricted access to PRRA applications. For these individuals, the PRRA 

application is not assessed under s. 96. Instead, the application is limited to consideration under 

s. 97.160 In determining their PRRA application, an officer must also consider the additional 

factor of whether the application should be refused because of the nature and severity of the acts 

commited or because of the danger that the person constitutes to the security of Canada.161  

                                                 

 

156 IRPA, s. 64(1). Per IRPA, s. 63(5), in all cases, the MPSEP may appeal the ID’s decision to 

the IAD. 
157 IRPA, ss. 101(f), see also, ss. 99(3) and 100(1).  
158 IRPA, s. 25(1). 
159 IRPA, s. 112. 
160 IRPA, s. 113(d). 
161 IRPA, s. 113(d)(ii). Per IRPA, ss. 114(1) and (2), in these cases, a positive decision on their 

application results in a stay of their Removal Order, rather than protected person status. The 

https://laws.justice.gc.ca/eng/acts/I-2.5/page-8.html#h-275022
https://laws.justice.gc.ca/eng/acts/I-2.5/page-8.html#h-275022
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-99
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-100
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-13.html#h-275810
https://laws.justice.gc.ca/eng/acts/I-2.5/page-14.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-14.html#docCont
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-114
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-114
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Minister may cancel this stay if they are of the opinion that the circumstances surrounding the 

stay have changed and it is safe to send them back to their home country.  

162 IRPA, s. 24(1). 
163 IRPA, s. 42.1. 
164 IRPA, s. 36(3)(b). 
165 IRPA, s. 36(3)(c). 

Overcoming inadmissibility: Mechanisms in the IRPA, available to a person who is in or 

outside Canada, to remedy their inadmissibility and authorize them to enter or remain in Canada.

Temporary Resident Permit: Authorizes a foreign national who is inadmissible, or does not 

meet the requirements of the IRPA or IRPR, to enter or remain in Canada for a time-limited 

purpose. Issuance requires an officer to undertake an assessment to balance the risk and

justification for entry with the potential benefits to Canada.162

Ministerial Relief: The MPSEP can personally grant relief to a foreign national who who is 

inadmissible, if it is not contrary to the national interest.163

Record Suspension: A person who is inadmissible for serious criminality for a conviction in 

Canada, under ss. 36(1)(a) and 36(2)(a) of the IRPA, may seek a record suspension (formerly a

pardon) from the Parole Board of Canada.164

Rehabilitation: A person who is inadmissible for serious criminality under s. 36(1) of the IRPA 

may apply for rehabilitation, or be deemed rehabilitated, after a set number of years.165

https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
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IRPA  ss.  IAD appeal 

eligibility 

RPD 

eligibility 

H&C 

eligibility 

PRRA eligibility  Overcoming 

inadmissibility 

34(1) 

security 

Not eligible166 Not eligible167  Not 

eligible168  

  

 

 

Eligible for a Restricted 

PRRA169   
 

Temporary 

Resident Permit170 

  

Ministerial Relief171  

35(1) 

Human or 

international 

rights 

violations  

Not eligible172 Not eligible, 

except persons 

inadmissible 

solely under s. 

35(1)(c).173 

Not 

eligible174 

  

 

 

Eligible for a Restricted 

PRRA175   
 

Temporary 

Resident Permit176 

  

 

Ministerial Relief, 

only for 

inadmissibility 

under ss. 35(1)(b) 

and (c) 177  

36(1) 

Serious 

Criminality 

Not eligible, 

except a 

Permanent 

Resident or 

Permenant 

Resident Visa 

holder, found 

inadmissible 

with respect 

to a crime 

Eligible,179 

except persons 

found 

inadmissible 

under 

s.36(1)(a) or 

(b) whose 

offence is 

punishable by 

a maximum 

Eligible181  

  

 

Eligible for a full 

PRRA: persons 

inadmissible under s. 

36(1)(a) on whom a 

sentence of less than 

2yrs imprisonment was 

imposed and under s. 

36(1)(b).  

 

Temporary 

Resident Permit184 

 

Record 

suspension185  

 

Rehabilitation: 

36(1)(b) and (c): 

deemed 

rehabilitation or by 

                                                 

 

166 IRPA, s. 64(1). 
167 IRPA, s. 101(f). 
168 IRPA, s. 25(1). 
169 IRPA, s. 112(3)(a). 
170 IRPA, s. 24(1). 
171 IRPA, s. 42.1. 
172 IRPA, s. 64(1). 
173 IRPA, s. 101(f). 
174 IRPA, s. 25(1). 
175 IRPA, s. 112(3)(a). 
176 IRPA, s. 24(1).  
177 IRPA, s. 42.1.  
179 IRPA, s. 101(f). 
181 IRPA, s. 25(1). 
184 IRPA, s. 24(1). 
185 IRPA, s. 36(3)(b). 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-64
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-13.html#h-275811
https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-64
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-13.html#h-275811
https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
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IRPA  ss.  IAD appeal 

eligibility 

RPD 

eligibility 

H&C 

eligibility 

PRRA eligibility  Overcoming 

inadmissibility 

that was 

punished in 

Canada by a 

term of 

imprisonment 

of less than 6 

months.178 

term of 

imprisonment 

of at least 10 

years.180 

Eligible for a full 

PRRA: persons 

inadmissible under s. 

36(1)(c). 

 

Eligible for a full 

PRRA, with an 

additional consideration: 

persons inadmissible 

under ss. 36(1)(b), or 

36(1)(a) if a term of 

imprisonment of less 

than two years (or no 

term of imprisonment) 

was imposed, are 

eligible for a full 

PRRA, but in 

determining their 

application, the officer 

must consider the 

additional factor of 

whether the person is 

a danger to the public 

in Canada.182  
 

Eligible for a Restricted 

PRRA: persons 

inadmissible under 

36(1)(a) on whom 2 or 

more years of 

application for 

rehabilitation.186  

 

                                                 

 

178 IRPA ss. 64(1), 64(2).  
180 IRPA, ss 101(1)(f), 101(2). 
182 IRPA s. 113(c), 113(e)(i). Per IRPA, ss. 114(1) and (2), in these cases, a positive decision on 

their application results in a stay of their Removal Order, rather than protected person status. 

The Minister may cancel this stay if they are of the opinion that the circumstances 

surrounding the stay have changed and it is safe to send them back to their home country.  

186 IRPA, s. 36(3)(c). 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-64
https://laws.justice.gc.ca/eng/acts/I-2.5/page-8.html#h-275022
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/I-2.5/page-14.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-14.html#docCont
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-114
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-114
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
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IRPA  ss.  IAD appeal 

eligibility 

RPD 

eligibility 

H&C 

eligibility 

PRRA eligibility  Overcoming 

inadmissibility 

imprisonment was 

imposed.183  

 

36(2) 

Criminality  

Not eligible, 

except a 

permanent 

resident visa 

holder or 

protected 

person187 

Eligible188  Eligible189   

  

 

Eligible for a full PRRA Temporary 

Resident Permit190 

 

Record 

suspension191  

 

Rehabilitation: ss. 

36(2)(b) and (c): 

deemed 

rehabilitation or by 

application for 

rehabilition.192 

 

37(1) 

Organized 

criminality  

Not eligible193 Not eligible194  Not 

eligible195  

  

 

Eligible for a Restricted 

PRRA196   

Temporary 

Resident Permit197 

 

Ministerial Relief198 

 

 

                                                 

 

183 IRPA, s. 112(3)(b) read in conjunction with s. 113(e). 
187 IRPA, s. 64(1), 63(3). 
188 IRPA, ss. 99(3), 100(1). 
189 IRPA, s. 25(1). 
190 IRPA, s. 24(1).  
191 IRPA, s. 36(3)(b). 
192 IRPA, s. 36(3)(c). 
193 IRPA, s. 64(1)  
194 IRPA, s. 101(f). 
195 IRPA, s. 25(1). 
196 IRPA, s. 112(3)(a). 
197 IRPA, s. 24(1). 
198 IRPA, s. 42.1. 

https://laws.justice.gc.ca/eng/acts/I-2.5/page-13.html#h-275811
https://laws.justice.gc.ca/eng/acts/I-2.5/page-14.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-8.html#h-275022
https://laws.justice.gc.ca/eng/acts/I-2.5/page-8.html#h-275022
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-99
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-100
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#docCont
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-64
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-101
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-25
https://laws.justice.gc.ca/eng/acts/I-2.5/page-13.html#h-275811
https://laws.justice.gc.ca/eng/acts/I-2.5/page-4.html#h-274473
https://laws.justice.gc.ca/eng/acts/I-2.5/page-6.html#h-274820
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APPENDIX “A” – STATUTES RELIED ON 

1. Immingration and Refugee Protection Act, SC 2001, c 27, s. 3(1), s. 24, ss. 34-37, s. 

35(1)(d), s. 35(1)(e), s. 36(1)(a), s. 36(2)(a), s 42.1, ss 46(1)(c), s.49(1), s. 52(2), s. 

63(3), s. 63(5), s. 64(1), s. 64(2), s 112(3), ss. 113(d) and (e), s. 114(1), s. 114(1)(b), 

s. 114(2), s 115(2)(b) 

2. Immigration and Refugee Protection Regulations, SOR/2002-227, s. 228(1)(a), s 232  

 

 

Immingration and Refugee Protection Act, SC 2001, c 27 

Objectives — immigration 

3 (1) The objectives of this Act with respect 

to immigration are 

(a) to permit Canada to pursue the 

maximum social, cultural and 

economic benefits of immigration; 

(b) to enrich and strengthen the social 

and cultural fabric of Canadian 

society, while respecting the federal, 

bilingual and multicultural character 

of Canada; 

(b.1) to support and assist the 

development of minority official 

languages communities in Canada; 

(c) to support the development of a 

strong and prosperous Canadian 

economy, in which the benefits of 

immigration are shared across all 

regions of Canada; 

(d) to see that families are reunited in 

Canada; 

(e) to promote the successful 

integration of permanent residents into 

Canada, while recognizing that 

integration involves mutual 

obligations for new immigrants and 

Canadian society; 

Objet en matière d’immigration 

3 (1) En matière d’immigration, la présente 

loi a pour objet : 

a) de permettre au Canada de retirer 

de l’immigration le maximum 

d’avantages sociaux, culturels et 

économiques; 

b) d’enrichir et de renforcer le tissu 

social et culturel du Canada dans le 

respect de son caractère fédéral, 

bilingue et multiculturel; 

b.1) de favoriser le développement des 

collectivités de langues officielles 

minoritaires au Canada; 

c) de favoriser le développement 

économique et la prospérité du Canada 

et de faire en sorte que toutes les 

régions puissent bénéficier des 

avantages économiques découlant de 

l’immigration; 

d) de veiller à la réunification des 

familles au Canada; 

e) de promouvoir l’intégration des 

résidents permanents au Canada, 

compte tenu du fait que cette 

intégration suppose des obligations 

pour les nouveaux arrivants et pour la 

société canadienne; 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-3
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-24
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(f) to support, by means of consistent 

standards and prompt processing, the 

attainment of immigration goals 

established by the Government of 

Canada in consultation with the 

provinces; 

(f.1) to maintain, through the 

establishment of fair and efficient 

procedures, the integrity of the 

Canadian immigration system; 

(g) to facilitate the entry of visitors, 

students and temporary workers for 

purposes such as trade, commerce, 

tourism, international understanding 

and cultural, educational and scientific 

activities; 

(h) to protect public health and safety 

and to maintain the security of 

Canadian society; 

(i) to promote international justice and 

security by fostering respect for 

human rights and by denying access to 

Canadian territory to persons who are 

criminals or security risks; and 

(j) to work in cooperation with the 

provinces to secure better recognition 

of the foreign credentials of permanent 

residents and their more rapid 

integration into society. 

 

f) d’atteindre, par la prise de normes 

uniformes et l’application d’un 

traitement efficace, les objectifs fixés 

pour l’immigration par le 

gouvernement fédéral après 

consultation des provinces; 

f.1) de préserver l’intégrité du système 

d’immigration canadien grâce à la 

mise en place d’une procédure 

équitable et efficace; 

g) de faciliter l’entrée des visiteurs, 

étudiants et travailleurs temporaires 

qui viennent au Canada dans le cadre 

d’activités commerciales, touristiques, 

culturelles, éducatives, scientifiques 

ou autres, ou pour favoriser la bonne 

entente à l’échelle internationale; 

h) de protéger la santé et la sécurité 

publiques et de garantir la sécurité de 

la société canadienne; 

i) de promouvoir, à l’échelle 

internationale, la justice et la sécurité 

par le respect des droits de la personne 

et l’interdiction de territoire aux 

personnes qui sont des criminels ou 

constituent un danger pour la sécurité; 

j) de veiller, de concert avec les 

provinces, à aider les résidents 

permanents à mieux faire reconnaître 

leurs titres de compétence et à 

s’intégrer plus rapidement à la société. 

 

Temporary resident permit 

24 (1) A foreign national who, in the opinion 

of an officer, is inadmissible or does not meet 

the requirements of this Act becomes a 

temporary resident if an officer is of the 

opinion that it is justified in the circumstances 

and issues a temporary resident permit, which 

may be cancelled at any time. 

Marginal note:Exception 

Permis de séjour temporaire 

24 (1) Devient résident temporaire l’étranger, 

dont l’agent estime qu’il est interdit de 

territoire ou ne se conforme pas à la présente 

loi, à qui il délivre, s’il estime que les 

circonstances le justifient, un permis de séjour 

temporaire — titre révocable en tout temps. 

Note marginale :Cas particulier 
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(2) A foreign national referred to in 

subsection (1) to whom an officer issues a 

temporary resident permit outside Canada 

does not become a temporary resident until 

they have been examined upon arrival in 

Canada. 

Marginal note:Instructions of Minister 

(3) In applying subsection (1), the officer 

shall act in accordance with any instructions 

that the Minister may make. 

Marginal note:Restriction — pending 

application for protection 

(3.1) A foreign national whose claim for 

refugee protection has been determined to be 

ineligible to be referred to the Refugee 

Protection Division may not request a 

temporary resident permit if they have made 

an application for protection to the Minister 

that is pending. 

Marginal note:Restriction 

(4) A foreign national whose claim for 

refugee protection has not been allowed may 

not request a temporary resident permit if less 

than 12 months have passed since 

(a) the day on which their claim was 

rejected or determined to be 

withdrawn or abandoned by the 

Refugee Protection Division, in the 

case where no appeal was made and 

no application was made to the 

Federal Court for leave to commence 

an application for judicial review; or 

(b) in any other case, the latest of 

(i) the day on which their 

claim was rejected or 

determined to be 

withdrawn or abandoned 

by the Refugee Protection 

Division or, if there was 

more than one such 

rejection or determination, 

(2) L’étranger visé au paragraphe (1) à qui 

l’agent délivre hors du Canada un permis de 

séjour temporaire ne devient résident 

temporaire qu’après s’être soumis au contrôle 

à son arrivée au Canada. 

Note marginale :Instructions 

(3) L’agent est tenu de se conformer aux 

instructions que le ministre peut donner pour 

l’application du paragraphe (1). 

Note marginale :Réserve : demande de 

protection pendante 

(3.1) L’étranger dont la demande d’asile a fait 

l’objet d’un constat d’irrecevabilité ne peut 

demander un permis de séjour temporaire si 

sa demande de protection au ministre est 

toujours pendante. 

Note marginale :Réserve 

(4) L’étranger dont la demande d’asile n’a pas 

été acceptée ne peut demander de permis de 

séjour temporaire avant que douze mois ne se 

soient écoulés depuis, selon le cas : 

a) le rejet de la demande ou le 

prononcé de son désistement ou de 

son retrait par la Section de la 

protection des réfugiés, en l’absence 

d’appel et de demande d’autorisation 

de contrôle judiciaire; 

b) dans tout autre cas, la dernière des 

éventualités ci-après à survenir : 

(i) le rejet de la demande 

ou le prononcé de son 

désistement ou de son 

retrait par la Section de la 

protection des réfugiés ou, 

en cas de pluralité de rejets 

ou de prononcés, le plus 

récent à survenir, 

(ii) son rejet ou le 

prononcé de son 

désistement ou de son 
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the day on which the last 

one occurred, 

(ii) the day on which their 

claim was rejected or 

determined to be 

withdrawn or abandoned 

by the Refugee Appeal 

Division or, if there was 

more than one such 

rejection or determination, 

the day on which the last 

one occurred, and 

(iii) the day on which the 

Federal Court refused their 

application for leave to 

commence an application 

for judicial review, or 

denied their application for 

judicial review, with 

respect to their claim. 

Marginal note:Restriction — 

designated foreign national 

(5) A designated foreign national may not 

request a temporary resident permit 

(a) if they have made a claim for 

refugee protection but have not made 

an application for protection, until five 

years after the day on which a final 

determination in respect of the claim 

is made; 

(b) if they have made an application 

for protection, until five years after the 

day on which a final determination in 

respect of the application is made; or 

(c) in any other case, until five years 

after the day on which the foreign 

national becomes a designated foreign 

national. 

Marginal note:Suspension of request 

(6) The processing of a request for a 

temporary resident permit of a foreign 

retrait par la Section 

d’appel des réfugiés ou, en 

cas de pluralité de rejets ou 

de prononcés, le plus 

récent à survenir, 

(iii) le refus de 

l’autorisation de contrôle 

judiciaire ou le rejet de la 

demande de contrôle 

judiciaire par la Cour 

fédérale à l’égard de la 

demande d’asile. 

Note marginale :Réserve — étranger 

désigné 

(5) L’étranger désigné ne peut demander de 

permis de séjour temporaire que si cinq 

années se sont écoulées depuis l’un ou l’autre 

des jours suivants : 

a) s’il a fait une demande d’asile sans 

avoir fait de demande de protection, le 

jour où il a été statué en dernier ressort 

sur la demande d’asile; 

b) s’il a fait une demande de 

protection, le jour où il a été statué en 

dernier ressort sur cette demande; 

c) dans les autres cas, le jour où il 

devient un étranger désigné. 

Note marginale :Suspension de la 

demande 

(6) La procédure d’examen de la demande de 

permis de séjour temporaire de l’étranger qui 

devient, à la suite de cette demande, un 

étranger désigné est suspendue jusqu’à ce que 

cinq années se soient écoulées depuis l’un ou 

l’autre des jours suivants : 

a) si l’étranger a fait une demande 

d’asile sans avoir fait de demande de 

protection, le jour où il a été statué en 

dernier ressort sur la demande d’asile; 
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national who, after the request is made, 

becomes a designated foreign national is 

suspended 

(a) if the foreign national has made a 

claim for refugee protection but has 

not made an application for protection, 

until five years after the day on which 

a final determination in respect of the 

claim is made; 

(b) if the foreign national has made an 

application for protection, until five 

years after the day on which a final 

determination in respect of the 

application is made; or 

(c) in any other case, until five years 

after the day on which the foreign 

national becomes a designated foreign 

national. 

Marginal note:Refusal to consider 

request 

(7) The officer may refuse to consider a 

request for a temporary resident permit if 

(a) the designated foreign national 

fails, without reasonable excuse, to 

comply with any condition imposed 

on them under subsection 58(4) or 

section 58.1 or any requirement 

imposed on them under section 98.1; 

and 

(b) less than 12 months have passed 

since the end of the applicable period 

referred to in subsection (5) or (6). 

 

b) s’il a fait une demande de 

protection, le jour où il a été statué en 

dernier ressort sur cette demande; 

c) dans les autres cas, le jour où il 

devient un étranger désigné. 

Note marginale :Refus d’examiner la 

demande 

(7) L’agent peut refuser d’examiner la 

demande de permis de séjour temporaire 

présentée par l’étranger désigné si : 

a) d’une part, celui-ci a omis de se 

conformer, sans excuse valable, à 

toute condition qui lui a été imposée 

en vertu du paragraphe 58(4) ou de 

l’article 58.1 ou à toute obligation qui 

lui a été imposée en vertu de l’article 

98.1; 

b) d’autre part, moins d’une année 

s’est écoulée depuis la fin de la 

période applicable visée aux 

paragraphes (5) ou (6). 

 

Security 

34 (1) A permanent resident or a foreign 

national is inadmissible on security grounds 

for 

(a) engaging in an act of espionage 

that is against Canada or that is 

contrary to Canada’s interests; 

Sécurité 

34 (1) Emportent interdiction de territoire 

pour raison de sécurité les faits suivants : 

a) être l’auteur de tout acte 

d’espionnage dirigé contre le Canada 

ou contraire aux intérêts du Canada; 
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(b) engaging in or instigating the 

subversion by force of any 

government; 

(b.1) engaging in an act of subversion 

against a democratic government, 

institution or process as they are 

understood in Canada; 

(c) engaging in terrorism; 

(d) being a danger to the security of 

Canada; 

(e) engaging in acts of violence that 

would or might endanger the lives or 

safety of persons in Canada; or 

(f) being a member of an organization 

that there are reasonable grounds to 

believe engages, has engaged or will 

engage in acts referred to in paragraph 

(a), (b), (b.1) or (c). 

(2) [Repealed, 2013, c. 16, s. 13] 

Marginal note:Human or 

international rights violations 

35 (1) A permanent resident or a foreign 

national is inadmissible on grounds of 

violating human or international rights for 

(a) committing an act outside Canada 

that constitutes an offence referred to 

in sections 4 to 7 of the Crimes 

Against Humanity and War Crimes 

Act; 

(b) being a prescribed senior official 

in the service of a government that, in 

the opinion of the Minister, engages or 

has engaged in terrorism, systematic 

or gross human rights violations, or 

genocide, a war crime or a crime 

against humanity within the meaning 

of subsections 6(3) to (5) of 

the Crimes Against Humanity and 

War Crimes Act; 

b) être l’instigateur ou l’auteur d’actes 

visant au renversement d’un 

gouvernement par la force; 

b.1) se livrer à la subversion contre 

toute institution démocratique, au sens 

où cette expression s’entend au 

Canada; 

c) se livrer au terrorisme; 

d) constituer un danger pour la 

sécurité du Canada; 

e) être l’auteur de tout acte de violence 

susceptible de mettre en danger la vie 

ou la sécurité d’autrui au Canada; 

f) être membre d’une organisation 

dont il y a des motifs raisonnables de 

croire qu’elle est, a été ou sera l’auteur 

d’un acte visé aux alinéas a), b), b.1) 

ou c). 

(2) [Abrogé, 2013, ch. 16, art. 13] 

Note marginale :Atteinte aux droits 

humains ou internationaux 

35 (1) Emportent interdiction de territoire 

pour atteinte aux droits humains ou 

internationaux les faits suivants : 

a) commettre, hors du Canada, une 

des infractions visées aux articles 4 à 7 

de la Loi sur les crimes contre 

l’humanité et les crimes de guerre; 

b) occuper un poste de rang supérieur 

— au sens du règlement — au sein 

d’un gouvernement qui, de l’avis du 

ministre, se livre ou s’est livré au 

terrorisme, à des violations graves ou 

répétées des droits de la personne ou 

commet ou a commis un génocide, un 

crime contre l’humanité ou un crime 

de guerre au sens des paragraphes 6(3) 

à (5) de la Loi sur les crimes contre 

l’humanité et les crimes de guerre; 

https://laws.justice.gc.ca/eng/acts/C-45.9
https://laws.justice.gc.ca/eng/acts/C-45.9
https://laws.justice.gc.ca/eng/acts/C-45.9
https://laws.justice.gc.ca/eng/acts/C-45.9
https://laws.justice.gc.ca/eng/acts/C-45.9
https://laws.justice.gc.ca/fra/lois/C-45.9
https://laws.justice.gc.ca/fra/lois/C-45.9
https://laws.justice.gc.ca/fra/lois/C-45.9
https://laws.justice.gc.ca/fra/lois/C-45.9
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(c) being a person, other than a 

permanent resident, whose entry into 

or stay in Canada is restricted pursuant 

to a decision, resolution or measure of 

an international organization of states 

or association of states, of which 

Canada is a member, that imposes 

sanctions on a country against which 

Canada has imposed or has agreed to 

impose sanctions in concert with that 

organization or association; 

(d) being a person, other than a 

permanent resident, who is currently 

the subject of an order or regulation 

made under section 4 of the Special 

Economic Measures Act on the 

grounds that any of the circumstances 

described in paragraph 4(1.1)(c) or (d) 

of that Act has occurred; or 

(e) being a person, other than a 

permanent resident, who is currently 

the subject of an order or regulation 

made under section 4 of the Justice for 

Victims of Corrupt Foreign Officials 

Act (Sergei Magnitsky Law). 

Marginal note:Clarification 

(2) For greater certainty, despite section 33, a 

person who ceases being the subject of an 

order or regulation referred to in paragraph 

(1)(d) or (e) is no longer inadmissible under 

that paragraph. 

Marginal note:Serious criminality 

36 (1) A permanent resident or a foreign 

national is inadmissible on grounds of serious 

criminality for 

(a) having been convicted in Canada 

of an offence under an Act of 

Parliament punishable by a maximum 

term of imprisonment of at least 10 

years, or of an offence under an Act of 

Parliament for which a term of 

c) être, sauf s’agissant du résident 

permanent, une personne dont l’entrée 

ou le séjour au Canada est limité au 

titre d’une décision, d’une résolution 

ou d’une mesure d’une organisation 

internationale d’États ou une 

association d’États dont le Canada est 

membre et qui impose des sanctions à 

l’égard d’un pays contre lequel le 

Canada a imposé — ou s’est engagé à 

imposer — des sanctions de concert 

avec cette organisation ou association; 

d) être, sauf dans le cas du résident 

permanent, une personne 

présentement visée par un décret ou 

un règlement pris, au motif que s’est 

produit l’un ou l’autre des faits prévus 

aux alinéas 4(1.1)c) ou d) de la Loi sur 

les mesures économiques spéciales, en 

vertu de l’article 4 de cette loi; 

e) être, sauf dans le cas du résident 

permanent, une personne 

présentement visée par un décret ou 

un règlement pris en vertu de l’article 

4 de la Loi sur la justice pour les 

victimes de dirigeants étrangers 

corrompus (loi de Sergueï Magnitski). 

Note marginale :Précision 

(2) Il est entendu que, malgré l’article 33, la 

personne qui cesse d’être visée par un décret 

ou un règlement visé aux alinéas (1)d) ou e) 

cesse dès lors d’être interdite de territoire en 

application de l’alinéa en cause. 

Note marginale :Grande criminalité 

36 (1) Emportent interdiction de territoire 

pour grande criminalité les faits suivants : 

a) être déclaré coupable au Canada 

d’une infraction à une loi fédérale 

punissable d’un emprisonnement 

maximal d’au moins dix ans ou d’une 

infraction à une loi fédérale pour 

https://laws.justice.gc.ca/eng/acts/S-14.5
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https://laws.justice.gc.ca/fra/lois/J-2.3
https://laws.justice.gc.ca/fra/lois/J-2.3


64 

 

imprisonment of more than six months 

has been imposed; 

(b) having been convicted of an 

offence outside Canada that, if 

committed in Canada, would 

constitute an offence under an Act of 

Parliament punishable by a maximum 

term of imprisonment of at least 10 

years; or 

(c) committing an act outside Canada 

that is an offence in the place where it 

was committed and that, if committed 

in Canada, would constitute an 

offence under an Act of Parliament 

punishable by a maximum term of 

imprisonment of at least 10 years. 

Marginal note:Criminality 

(2) A foreign national is inadmissible on 

grounds of criminality for 

(a) having been convicted in Canada 

of an offence under an Act of 

Parliament punishable by way of 

indictment, or of two offences under 

any Act of Parliament not arising out 

of a single occurrence; 

(b) having been convicted outside 

Canada of an offence that, if 

committed in Canada, would 

constitute an indictable offence under 

an Act of Parliament, or of two 

offences not arising out of a single 

occurrence that, if committed in 

Canada, would constitute offences 

under an Act of Parliament; 

(c) committing an act outside Canada 

that is an offence in the place where it 

was committed and that, if committed 

in Canada, would constitute an 

indictable offence under an Act of 

Parliament; or 

laquelle un emprisonnement de plus 

de six mois est infligé; 

b) être déclaré coupable, à l’extérieur 

du Canada, d’une infraction qui, 

commise au Canada, constituerait une 

infraction à une loi fédérale punissable 

d’un emprisonnement maximal d’au 

moins dix ans; 

c) commettre, à l’extérieur du Canada, 

une infraction qui, commise au 

Canada, constituerait une infraction à 

une loi fédérale punissable d’un 

emprisonnement maximal d’au moins 

dix ans. 

Note marginale :Criminalité 

(2) Emportent, sauf pour le résident 

permanent, interdiction de territoire pour 

criminalité les faits suivants : 

a) être déclaré coupable au Canada 

d’une infraction à une loi fédérale 

punissable par mise en accusation ou 

de deux infractions à toute loi fédérale 

qui ne découlent pas des mêmes faits; 

b) être déclaré coupable, à l’extérieur 

du Canada, d’une infraction qui, 

commise au Canada, constituerait une 

infraction à une loi fédérale punissable 

par mise en accusation ou de deux 

infractions qui ne découlent pas des 

mêmes faits et qui, commises au 

Canada, constitueraient des infractions 

à des lois fédérales; 

c) commettre, à l’extérieur du Canada, 

une infraction qui, commise au 

Canada, constituerait une infraction à 

une loi fédérale punissable par mise en 

accusation; 

d) commettre, à son entrée au Canada, 

une infraction qui constitue une 

infraction à une loi fédérale précisée 

par règlement. 
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(d) committing, on entering Canada, 

an offence under an Act of Parliament 

prescribed by regulations. 

Marginal note:Application 

(3) The following provisions govern 

subsections (1) and (2): 

(a) an offence that may be prosecuted 

either summarily or by way of 

indictment is deemed to be an 

indictable offence, even if it has been 

prosecuted summarily; 

(b) inadmissibility under subsections 

(1) and (2) may not be based on a 

conviction in respect of which a 

record suspension has been ordered 

and has not been revoked or ceased to 

have effect under the Criminal 

Records Act, or in respect of which 

there has been a final determination of 

an acquittal; 

(c) the matters referred to in 

paragraphs (1)(b) and (c) and (2)(b) 

and (c) do not constitute 

inadmissibility in respect of a 

permanent resident or foreign national 

who, after the prescribed period, 

satisfies the Minister that they have 

been rehabilitated or who is a member 

of a prescribed class that is deemed to 

have been rehabilitated; 

(d) a determination of whether a 

permanent resident has committed an 

act described in paragraph (1)(c) must 

be based on a balance of probabilities; 

and 

(e) inadmissibility under subsections 

(1) and (2) may not be based on an 

offence 

(i) designated as a 

contravention under 

the Contraventions Act, 

Note marginale :Application 

(3) Les dispositions suivantes régissent 

l’application des paragraphes (1) et (2) : 

a) l’infraction punissable par mise en 

accusation ou par procédure sommaire 

est assimilée à l’infraction punissable 

par mise en accusation, 

indépendamment du mode de 

poursuite effectivement retenu; 

b) la déclaration de culpabilité 

n’emporte pas interdiction de territoire 

en cas de verdict d’acquittement rendu 

en dernier ressort ou en cas de 

suspension du casier — sauf cas de 

révocation ou de nullité — au titre de 

la Loi sur le casier judiciaire; 

c) les faits visés aux alinéas (1)b) ou 

c) et (2)b) ou c) n’emportent pas 

interdiction de territoire pour le 

résident permanent ou l’étranger qui, à 

l’expiration du délai réglementaire, 

convainc le ministre de sa réadaptation 

ou qui appartient à une catégorie 

réglementaire de personnes présumées 

réadaptées; 

d) la preuve du fait visé à l’alinéa 

(1)c) est, s’agissant du résident 

permanent, fondée sur la 

prépondérance des probabilités; 

e) l’interdiction de territoire ne peut 

être fondée sur les infractions 

suivantes : 

(i) celles qui sont qualifiées 

de contraventions en vertu 

de la Loi sur les 

contraventions, 

(ii) celles dont le résident 

permanent ou l’étranger est 

déclaré coupable sous le 

régime de la Loi sur les 

jeunes contrevenants, 
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(ii) for which the 

permanent resident or 

foreign national is found 

guilty under the Young 

Offenders Act, chapter Y-1 

of the Revised Statutes of 

Canada, 1985, or 

(iii) for which the 

permanent resident or 

foreign national received a 

youth sentence under 

the Youth Criminal Justice 

Act. 

Marginal note:Organized criminality 

37 (1) A permanent resident or a foreign 

national is inadmissible on grounds of 

organized criminality for 

(a) being a member of an organization 

that is believed on reasonable grounds 

to be or to have been engaged in 

activity that is part of a pattern of 

criminal activity planned and 

organized by a number of persons 

acting in concert in furtherance of the 

commission of an offence punishable 

under an Act of Parliament by way of 

indictment, or in furtherance of the 

commission of an offence outside 

Canada that, if committed in Canada, 

would constitute such an offence, or 

engaging in activity that is part of 

such a pattern; or 

(b) engaging, in the context of 

transnational crime, in activities such 

as people smuggling, trafficking in 

persons or laundering of money or 

other proceeds of crime. 

Marginal note:Application 

(2) Paragraph (1)(a) does not lead to a 

determination of inadmissibility by reason 

only of the fact that the permanent resident or 

foreign national entered Canada with the 

chapitre Y-1 des Lois 

révisées du Canada (1985), 

(iii) celles pour lesquelles 

le résident permanent ou 

l’étranger a reçu une peine 

spécifique en vertu de 

la Loi sur le système de 

justice pénale pour les 

adolescents. 

Note marginale :Activités de criminalité 

organisée 

37 (1) Emportent interdiction de territoire 

pour criminalité organisée les faits suivants : 

a) être membre d’une organisation 

dont il y a des motifs raisonnables de 

croire qu’elle se livre ou s’est livrée à 

des activités faisant partie d’un plan 

d’activités criminelles organisées par 

plusieurs personnes agissant de 

concert en vue de la perpétration 

d’une infraction à une loi fédérale 

punissable par mise en accusation ou 

de la perpétration, hors du Canada, 

d’une infraction qui, commise au 

Canada, constituerait une telle 

infraction, ou se livrer à des activités 

faisant partie d’un tel plan; 

b) se livrer, dans le cadre de la 

criminalité transnationale, à des 

activités telles le passage de 

clandestins, le trafic de personnes ou 

le recyclage des produits de la 

criminalité. 

Note marginale :Application 

(2) Les faits visés à l’alinéa (1)a) n’emportent 

pas interdiction de territoire pour la seule 

raison que le résident permanent ou l’étranger 

est entré au Canada en ayant recours à une 

personne qui se livre aux activités qui y sont 

visées. 
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assistance of a person who is involved in 

organized criminal activity. 

 

Exception — application to Minister 

42.1 (1) The Minister may, on application by 

a foreign national, declare that the matters 

referred to in section 34, paragraphs 35(1)(b) 

and (c) and subsection 37(1) do not constitute 

inadmissibility in respect of the foreign 

national if they satisfy the Minister that it is 

not contrary to the national interest. 

 

Exception — demande au ministre 

42.1 (1) Le ministre peut, sur demande d’un 

étranger, déclarer que les faits visés à l’article 

34, aux alinéas 35(1)b) ou c) ou au 

paragraphe 37(1) n’emportent pas interdiction 

de territoire à l’égard de l’étranger si celui-ci 

le convainc que cela ne serait pas contraire à 

l’intérêt national. 

 

Permanent resident 

46 (1) A person loses permanent resident 

status 

(c) when a removal order made 

against them comes into force; 

(c.1) on a final determination under 

subsection 108(2) that their refugee 

protection has ceased for any of the 

reasons described in paragraphs 

108(1)(a) to (d); 

 

Résident permanent 

46 (1) Emportent perte du statut de résident 

permanent les faits suivants : 

c) la prise d’effet de la mesure de 

renvoi; 

c.1) la décision prise, en dernier 

ressort, au titre du paragraphe 108(2) 

entraînant, sur constat des faits 

mentionnés à l’un des alinéas 108(1)a) 

à d), la perte de l’asile; 

 

In force 

49 (1) A removal order comes into force on 

the latest of the following dates: 

(a) the day the removal order is made, 

if there is no right to appeal; 

(b) the day the appeal period expires, 

if there is a right to appeal and no 

appeal is made; and 

(c) the day of the final determination 

of the appeal, if an appeal is made. 

Prise d’effet 

49 (1) La mesure de renvoi non susceptible 

d’appel prend effet immédiatement; celle 

susceptible d’appel prend effet à l’expiration 

du délai d’appel, s’il n’est pas formé, ou 

quand est rendue la décision qui a pour 

résultat le maintien définitif de la mesure. 
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Return to Canada 

52(2) If a removal order for which there is no 

right of appeal has been enforced and is 

subsequently set aside in a judicial review, the 

foreign national is entitled to return to Canada 

at the expense of the Minister. 

 

Retour au Canada 

52(2) L’étranger peut revenir au Canada aux 

frais du ministre si la mesure de renvoi non 

susceptible d’appel est cassée à la suite d’un 

contrôle judiciaire. 

 

Right to appeal removal order 

63(3) A permanent resident or a protected 

person may appeal to the Immigration Appeal 

Division against a decision to make a removal 

order against them made under subsection 

44(2) or made at an admissibility hearing. 

… 

Right of appeal — Minister 

(5) The Minister may appeal to the 

Immigration Appeal Division against a 

decision of the Immigration Division in an 

admissibility hearing. 

 

Droit d’appel : mesure de renvoi 

63(3) Le résident permanent ou la personne 

protégée peut interjeter appel de la mesure de 

renvoi prise en vertu du paragraphe 44(2) ou 

prise à l’enquête 

… 

Droit d’appel du ministre 

(5) Le ministre peut interjeter appel de la 

décision de la Section de l’immigration 

rendue dans le cadre de l’enquête. 

 

No appeal for inadmissibility 

64 (1) No appeal may be made to the 

Immigration Appeal Division by a foreign 

national or their sponsor or by a permanent 

resident if the foreign national or permanent 

resident has been found to be inadmissible on 

grounds of security, violating human or 

international rights, serious criminality or 

organized criminality. 

Serious criminality 

(2) For the purpose of subsection (1), serious 

criminality must be with respect to a crime 

that was punished in Canada by a term of 

Restriction du droit d’appel 

64 (1) L’appel ne peut être interjeté par le 

résident permanent ou l’étranger qui est 

interdit de territoire pour raison de sécurité ou 

pour atteinte aux droits humains ou 

internationaux, grande criminalité ou 

criminalité organisée, ni par dans le cas de 

l’étranger, son répondant. 

Note marginale :Grande criminalité 

(2) L’interdiction de territoire pour grande 

criminalité vise, d’une part, l’infraction punie 

au Canada par un emprisonnement d’au 

moins six mois et, d’autre part, les faits visés 

aux alinéas 36(1)b) et c). 
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imprisonment of at least six months or that is 

described in paragraph 36(1)(b) or (c). 

 

 

Restriction 

112(3) Refugee protection may not be 

conferred on an applicant who 

(a) is determined to be inadmissible 

on grounds of security, violating 

human or international rights or 

organized criminality; 

(b) is determined to be inadmissible 

on grounds of serious criminality with 

respect to a conviction in Canada of an 

offence under an Act of Parliament 

punishable by a maximum term of 

imprisonment of at least 10 years or 

with respect to a conviction outside 

Canada for an offence that, if 

committed in Canada, would 

constitute an offence under an Act of 

Parliament punishable by a maximum 

term of imprisonment of at least 10 

years; 

(c) made a claim to refugee protection 

that was rejected on the basis of 

section F of Article 1 of the Refugee 

Convention; or 

(d) is named in a certificate referred to 

in subsection 77(1). 

 

Restriction 

112(3) L’asile ne peut être conféré au 

demandeur dans les cas suivants : 

a) il est interdit de territoire pour 

raison de sécurité ou pour atteinte aux 

droits humains ou internationaux ou 

criminalité organisée; 

b) il est interdit de territoire pour 

grande criminalité pour déclaration de 

culpabilité au Canada pour une 

infraction à une loi fédérale punissable 

d’un emprisonnement maximal d’au 

moins dix ans ou pour toute 

déclaration de culpabilité à l’extérieur 

du Canada pour une infraction qui, 

commise au Canada, constituerait une 

infraction à une loi fédérale punissable 

d’un emprisonnement maximal d’au 

moins dix ans; 

c) il a été débouté de sa demande 

d’asile au titre de la section F de 

l’article premier de la Convention sur 

les réfugiés; 

d) il est nommé au certificat visé au 

paragraphe 77(1). 

 

113 Consideration of an application for 

protection shall be as follows: 

(d) in the case of an applicant 

described in subsection 112(3) — 

other than one described in 

subparagraph (e)(i) or (ii) — 

Examen de la demande 

113 Il est disposé de la demande comme il 

suit : 

d) s’agissant du demandeur visé au 

paragraphe 112(3) — sauf celui visé 

au sous-alinéa e)(i) ou (ii) —, sur la 
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consideration shall be on the basis of 

the factors set out in section 97 and 

(i) in the case of an 

applicant for protection 

who is inadmissible on 

grounds of serious 

criminality, whether they 

are a danger to the public 

in Canada, or 

(ii) in the case of any other 

applicant, whether the 

application should be 

refused because of the 

nature and severity of acts 

committed by the applicant 

or because of the danger 

that the applicant 

constitutes to the security 

of Canada; and 

(e) in the case of the following 

applicants, consideration shall be on 

the basis of sections 96 to 98 and 

subparagraph (d)(i) or (ii), as the case 

may be: 

(i) an applicant who is 

determined to be 

inadmissible on grounds of 

serious criminality with 

respect to a conviction in 

Canada punishable by a 

maximum term of 

imprisonment of at least 10 

years for which a term of 

imprisonment of less than 

two years — or no term of 

imprisonment — was 

imposed, and 

(ii) an applicant who is 

determined to be 

inadmissible on grounds of 

serious criminality with 

respect to a conviction of 

an offence outside Canada 

base des éléments mentionnés à 

l’article 97 et, d’autre part : 

(i) soit du fait que le 

demandeur interdit de 

territoire pour grande 

criminalité constitue un 

danger pour le public au 

Canada, 

(ii) soit, dans le cas de tout 

autre demandeur, du fait 

que la demande devrait être 

rejetée en raison de la 

nature et de la gravité de 

ses actes passés ou du 

danger qu’il constitue pour 

la sécurité du Canada; 

e) s’agissant des demandeurs ci-après, 

sur la base des articles 96 à 98 et, 

selon le cas, du sous-alinéa d)(i) ou 

(ii) : 

(i) celui qui est interdit de 

territoire pour grande 

criminalité pour 

déclaration de culpabilité 

au Canada pour une 

infraction à une loi fédérale 

punissable d’un 

emprisonnement maximal 

d’au moins dix ans et pour 

laquelle soit un 

emprisonnement de moins 

de deux ans a été infligé, 

soit aucune peine 

d’emprisonnement n’a été 

imposée, 

(ii) celui qui est interdit de 

territoire pour grande 

criminalité pour 

déclaration de culpabilité à 

l’extérieur du Canada pour 

une infraction qui, 

commise au Canada, 

constituerait une infraction 
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that, if committed in 

Canada, would constitute 

an offence under an Act of 

Parliament punishable by a 

maximum term of 

imprisonment of at least 10 

years, unless they are 

found to be a person 

referred to in section F of 

Article 1 of the Refugee 

Convention. 

 

à une loi fédérale 

punissable d’un 

emprisonnement maximal 

d’au moins dix ans, sauf 

s’il a été conclu qu’il est 

visé à la section F de 

l’article premier de la 

Convention sur les réfugiés 

 

Effect of decision 

114 (1) A decision to allow the application for 

protection has 

(a) in the case of an applicant not 

described in subsection 112(3), the 

effect of conferring refugee 

protection; and 

(b) in the case of an applicant 

described in subsection 112(3), the 

effect of staying the removal order 

with respect to a country or place in 

respect of which the applicant was 

determined to be in need of protection. 

Marginal note:Cancellation of stay 

(2) If the Minister is of the opinion that the 

circumstances surrounding a stay of the 

enforcement of a removal order have 

changed, the Minister may re-examine, in 

accordance with paragraph 113(d) and the 

regulations, the grounds on which the 

application was allowed and may cancel the 

stay. 

Effet de la décision 

114 (1) La décision accordant la demande de 

protection a pour effet de conférer l’asile au 

demandeur; toutefois, elle a pour effet, 

s’agissant de celui visé au paragraphe 112(3), 

de surseoir, pour le pays ou le lieu en cause, à 

la mesure de renvoi le visant. 

Note marginale :Révocation du 

sursis 

(2) Le ministre peut révoquer le sursis s’il 

estime, après examen, sur la base de l’alinéa 

113d) et conformément aux règlements, des 

motifs qui l’ont justifié, que les circonstances 

l’ayant amené ont changé. 

 

Exceptions 

115(2) Subsection (1) does not apply in the 

case of a person 

Exclusion 

(2) Le paragraphe (1) ne s’applique pas à 

l’interdit de territoire : 
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(b) who is inadmissible on grounds of 

security, violating human or 

international rights or organized 

criminality if, in the opinion of the 

Minister, the person should not be 

allowed to remain in Canada on the 

basis of the nature and severity of acts 

committed or of danger to the security 

of Canada. 

 

b) pour raison de sécurité ou pour 

atteinte aux droits humains ou 

internationaux ou criminalité 

organisée si, selon le ministre, il ne 

devrait pas être présent au Canada en 

raison soit de la nature et de la gravité 

de ses actes passés, soit du danger 

qu’il constitue pour la sécurité du 

Canada. 

 

 

Immigration and Refugee Protection Regulations, SOR/2002-227 

Subsection 44(2) of the Act — foreign 

nationals 

228 (1) For the purposes of subsection 44(2) 

of the Act, and subject to subsections (3) and 

(4), if a report in respect of a foreign national 

does not include any grounds of 

inadmissibility other than those set out in the 

following circumstances, the report shall not 

be referred to the Immigration Division and 

any removal order made shall be 

(a) if the foreign national is 

inadmissible under paragraph 36(1)(a) 

or (2)(a) of the Act on grounds of 

serious criminality or criminality, a 

deportation order; 

 

Application du paragraphe 44(2) de la 

Loi : étrangers 

228 (1) Pour l’application du paragraphe 

44(2) de la Loi, mais sous réserve des 

paragraphes (3) et (4), dans le cas où elle ne 

comporte pas de motif d’interdiction de 

territoire autre que ceux prévus dans l’une des 

circonstances ci-après, l’affaire n’est pas 

déférée à la Section de l’immigration et la 

mesure de renvoi à prendre est celle indiquée 

en regard du motif en cause : 

a) en cas d’interdiction de territoire de 

l’étranger pour grande criminalité ou 

criminalité au titre des alinéas 36(1)a) 

ou (2)a) de la Loi, l’expulsion; 

 

Stay of removal — pre-removal risk 

assessment 

232 A removal order is stayed when a person 

is notified by the Department under 

subsection 160(3) that they may make an 

application under subsection 112(1) of the 

Act, and the stay is effective until the earliest 

of the following events occurs: 

(a) the Department receives 

confirmation in writing from the 

Sursis : examen des risques avant renvoi 

232 Il est sursis à la mesure de renvoi dès le 

moment où le ministère avise l’intéressé aux 

termes du paragraphe 160(3) qu’il peut faire 

une demande de protection au titre du 

paragraphe 112(1) de la Loi. Le sursis 

s’applique jusqu’au premier en date des 

événements suivants : 
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person that they do not intend to make 

an application; 

(b) the person does not make an 

application within the period provided 

under section 162; 

(c) the application for protection is 

rejected; 

(d) [Repealed, SOR/2012-154, s. 12] 

(e) if a decision to allow the 

application for protection is made 

under paragraph 114(1)(a) of the Act, 

the decision with respect to the 

person’s application to remain in 

Canada as a permanent resident is 

made; and 

(f) in the case of a person to whom 

subsection 112(3) of the Act applies, 

the stay is cancelled under subsection 

114(2) of the Act. 

 

a) le ministère reçoit de l’intéressé 

confirmation écrite qu’il n’a pas 

l’intention de se prévaloir de son droit; 

b) le délai prévu à l’article 162 expire 

sans que l’intéressé fasse la demande 

qui y est prévue; 

c) la demande de protection est 

rejetée; 

d) [Abrogé, DORS/2012-154, art. 12] 

e) s’agissant d’une personne à qui 

l’asile a été conféré aux termes du 

paragraphe 114(1) de la Loi, la 

décision quant à sa demande de séjour 

au Canada à titre de résident 

permanent; 

f) s’agissant d’une personne visée au 

paragraphe 112(3) de la Loi, la 

révocation du sursis prévue au 

paragraphe 114(2) de la Loi. 
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