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PARTS I AND II – OVERVIEW AND STATEMENT OF POSITIONS  

1. The decision of the Court in the herein appeal will provide valuable guidance on the judicial 

review of administrative decisions by clarifying the framework established in Vavilov.1 The 

central issue in this appeal is the conflicting substantive reviews of the Immigration and 

Refugee Board’s (“IRB”) interpretation of s. 34(1)(e) of the Immigration and Refugee 

Protection Act (“IRPA”).2 In deciding the judicial review of the case at bar, Grammond J. of 

the Federal Court (“FC”) noted that while “deference forbids courts from substituting their 

own views for those of the decision maker”, the principle of deference “does not permit 

decision makers to subvert Parliament’s intention.”3 Per Grammond J., the IRB unreasonably 

failed to consider the structure and context of the inadmissibility provisions of the IRPA and 

accordingly, deference to the IRB in this matter would subvert Parliament’s policy choices.4 

2. Justice Stratas, writing for a unanimous panel of the Federal Court of Appeal (“FCA”), 

described Grammond J.’s approach a “disguised correctness” review.5 Justice Stratas instead 

invoked Hillier6 to assert that reviewing courts should avoid making definitive judgments and 

conclusions, or interpreting legislative provisions, themselves.7 As a result, he upheld the 

IRB’s interpretation of s. 34(1)(e).8 To resolve the confusion generated by these two competing 

approaches, the CCR maintains that further guidance is needed from this Court on the proper 

approach to judicial review of IRPA interpretations that engage Canada’s obligations under the 

Convention Relating to the Status of Refugees.9 

3. The interpretation of s. 34(1)(e) upheld by the FCA will deny some refugee claimants access 

to the Convention determination process, increasing their risk of refoulement.  The FCA’s 

reasoning collapses the purposeful distinctions between the security and criminal 

inadmissibility provisions in ss. 36 and 34(1)(e), respectively. As such, refugee claimants’ 

criminal acts, either inside or outside Canada, of varying degrees of gravity and with no 

national security nexus, may still ground a s. 34(1)(e) inadmissibility finding based on security 

concerns. This interpretation of s. 34(1)(e) triggers ineligibility for referral to the Refugee 

Protection Division (“RPD”) pursuant to s. 101(1)(f), even though under s. 101(2) not all 

persons engaged in criminal activity are statutorily ineligible.  Parliament specifically set out 

the circumstances under which a claimant should access Convention protection despite 

criminal acts and/or convictions both inside and outside Canada by weaving in explicit 

references to and omissions of the serious criminality, criminality, security and exclusion 

 
1 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 [Vavilov]. 
2 Immigration and Refugee Protection Act, SC 2001, c 27 [IRPA].  
3 Mason v Canada (Citizenship and Immigration), 2019 FC 1251 at para 11 [Mason 2019]. 
4 Ibid. at paras 38-64. 
5 Canada (Citizenship and Immigration) v Mason, 2021 FCA 156 at paras 8-20 [Mason 2021]. 
6 Hillier v Canada (Attorney General), 2019 FCA 44 [Hillier]. 
7 Mason 2021, supra note 5 at paras 17-20.  
8 Ibid. at para 76. 
9 Convention Relating to the Status of Refugees, CTS 1969/6; UNTS 1951/189 (Signed at 

Geneva, on 28 July 1951) (entered into force 22 April 1954) [Convention]. 
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provisions. However, the FCA approach effectively renders the interplay between ss. 101(1)(f), 

101(2), 36, and 34(1)(e) of the IRPA meaningless.  

 

4. Ultimately, the FCA’s approach contradicts this Court’s finding in Chen,10 which recognized 

that a specific, enumerated ground of inadmissibility cannot be read into the interpretation of 

another, more general and distinct ground of inadmissibility.11  

5. CCR submits that administrative decisions which impact Convention rights raise questions of 

central importance to the legal system which require a single, determinate answer.12 The 

approach to reasonableness review adopted by Stratas J.A. entrenches the prospect of multiple, 

variable and inconsistent interpretations of s. 34(1)(e) and correspondingly, disparate access to 

the Convention.  While s. 34(1)(e) is a general admissibility provision in the IRPA, it has a 

direct impact on eligibility for access to Convention protection pursuant to s. 101. One decision 

maker may interpret s. 34(1)(e) as requiring a national security nexus, thereby finding the 

person to be admissible and eligible to access Convention protection. However, a different 

decision maker may interpret s. 34(1)(e) as not requiring a national security nexus, 

consequently determining that a similarly situated refugee claimant is inadmissible, and 

therefore ineligible to access Convention protection. Yet, both outcomes can be upheld as 

reasonable on judicial review.  This threatens the rule of law by making consequential legal 

interpretations dependent upon the identity of the decision maker.13 However, most 

significantly, it arbitrarily denies Convention protection to some refugee claimants, thwarts 

clear Parliamentary intent to achieve compliance with the Convention, frustrates access to 

justice for vulnerable refugee claimants and may ultimately lead to refoulement. A consistent 

legal interpretation of the provision is the only way of ensuring that Canada’s meets it 

international obligations towards refugees. 

6. In the alternative, if reasonableness is the applicable standard, to achieve the consistency 

required by the rule of law, there can only be one reasonable interpretation of s. 34(1)(e) and 

similar IRPA provisions which engage the Convention. This Court noted in Vavilov that a 

robust reasonableness review may yield a single reasonable interpretation of a statute.14 The 

CCR submits that where such a conclusion is reached, robust reasonableness review does not 

differ meaningfully from correctness review. However, the CCR submits that characterizing 

 
10 Chen v Canada (Minister of Employment and Immigration), [1995] 1 S.C.R. 725; affirming 

the dissent in [1994] 1 F.C. 639 (CA) and the Trial Division Reasoning in [1991] 3 F.C. 350 

[Chen]. 
11 In Chen, ibid., this Court upheld the lower courts’ findings that because Parliament had created 

separate provisions – ss. 9 and 19 of the Immigration Act, 1976 – that excluded persons who had 

committed acts that warranted exclusion, it was a violation of principles of statutory 

interpretation to read s. 11(3) as overlapping with grounds of mandatory exclusion. See the 

dissent in Chen, [1994] 1 F.C. 639 (CA). 

12 Vavilov, supra note 1 at para 62. 
13 This was cautioned against in Vavilov, supra note 1 at para 72. 

14 Vavilov, supra note 1 at para 124.  
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the process as a reasonableness review leads to confusion and legal uncertainty as it increases 

the likelihood that the provision will be interpreted differently in the future and, accordingly. 

the consistency necessary to protect human rights will be diluted. Further, characterizing the 

process as reasonableness review creates uncertainty as to when a Court should intervene to 

resolve internal discord within administrative bodies. This creates access to justice problems 

which cannot be tolerated in the refugee law context, given the significance of the interests at 

stake and the inherent vulnerability of refugees and refugee claimants.15 

PART III – ARGUMENT  

A. Where the Convention is engaged, judicial review on a reasonableness standard risks 

undermining the rule of law.  

i. Use of the reasonableness standard will undermine the rule of law by arbitrarily 

denying refugees Convention protection. 

 

7. The FCA’s approach effectively renders access to Convention protection dependent “on the 

identity of the decision maker”16 and therefore arbitrary. In Vavilov, this Court acknowledged 

that a correctness standard applies to guard against arbitrariness, as arbitrariness is “antithetical 

to the rule of law.” This is consistent with this Court’s previous holding in the Secession 

Reference that the rule of law requires “one law for all.” However, in Vavilov, this Court 

deemed “persistent discord or internal disagreement within an administrative body leading to 

internal coherence” insufficient cause for correctness review. The CCR urges this Court to 

reconsider this circumscription of correctness review, as legally incoherent interpretations of 

the IRPA could render Convention protection chimeric. 

 

8. As reasonableness review is alive to the value of consistency and the threat of arbitrariness, 

this Court was hopeful that time would resolve the problem of divergent legal interpretations.17 

However, there is no actual requirement to reach a consensus and no timeline in which to do 

so. In the meantime, those seeking Convention protection are subject to arbitrary 

interpretations and inconsistent application of the IRPA. This, it is submitted, irreparably harms 

the rule of law.18 As Professor Liew observes, the rule of law requires consistency in high-

stakes decision making:  

For some statutory interpretation questions, we should not have to wait for administrative 

decision makers to create discord or put the burden on applicants to demonstrate dispute, 

especially when such interpretations have profound impact on the lives of marginalized 

 
15 Canadian Doctors for Refugee Care v. Canada (Attorney General), 2014 FC 651 at para. 13. 

See also Thamotharem v. Canada (Minister of Citizenship and Immigration), 2007 FCA 198 at 

para. 36. 
16 Vavilov, supra note 1 at paras. 71-72.  
17 Ibid. at para. 72. 
18 Mason 2021, supra note 5. See also Gerald Heckman & Amar Khoday, “Once More unto the 

Breach: Confronting the Standard of Review (Again) and the Imperative of Correctness Review 

when Interpreting the Scope of Refugee Protection,” 2019 42(1) Dalhousie LJ 49 at pp. 63 

[Heckman & Khoday] 
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communities … Individuals, especially where the stakes are high, should not be subjected 

to poor decisions in the milieu of disarray, and then left waiting for administrative legal 

actors to sort themselves out before a real remedy is possible [emphasis added].19  

9. Further, the CCR submits that the standard tradeoff between unanimity and decision-making 

freedom envisioned in Domtar should apply where the Convention is engaged.20 The interests 

at stake in refugee determinations are fundamental and are not analogous to those at stake in 

other administrative regimes. Convention protection exists to protect refugees from serious 

harm,21 and its denial may have severe and irreversible consequences for refugee claimants. 

Simply put, the interests at stake in the refugee law context are too significant for legal 

interpretations to depend on the “identity”, predilections or idiosyncrasies of a particular 

decision maker. 22 Matters engaging Convention protection should be distinguished on this 

basis from matters merely engaging questions “of wider public concern.”23 

 

10. Prior to Vavilov, this Court applied the correctness standard to statutory interpretation 

questions engaging human rights instruments. This Court granted human rights legislation 

distinct legal status due to the values it enshrines24 and the interests it protects.25 Indeed, this 

Court has held that human rights legislation possesses “a special nature”26 which raises 

“fundamental legal questions” requiring correctness review.27 The CCR submits that the pre-

Vavilov jurisprudence favoring correctness review of human rights questions remains 

applicable to the refugee law context. The values and human rights interests underpinning 

refugee law have lost no significance post-Vavilov. A correctness standard provides 

consistency and accordingly ensures that human rights are protected and not subject to the 

whims of individual decision-making. 

 

11. In Council of Canadians with Disabilities, this Court indicated that not all questions possessing 

a human rights aspect would necessarily attract correctness review, particularly where they are 

closely interwoven with matters where administrative decision makers possess significant 

 
19 Jamie Chai Yun Liew, “The Good, the Bad, and the Ugly: A Preliminary Assessment of 

Whether the Vavilov Framework Adequately Addresses Concerns of Marginalized Communities 

in the Immigration Law Context” (2020) 92:2 Can B Rev 388 at p. 413 [Liew]; See also 

Heckman & Khoday, supra note 18 at p. 68. 
20 Domtar Inc. v. Québec (Commission d’appel en matière de lésions professionnelles), [1993] 2 

SCR 756 at p. 800. 
21 James C. Hathaway & Michelle Foster, The Law of Refugee Status, 2nd ed. (Cambridge: 

Cambridge University Press, 2014) at pp. 183-186. 
22 Vavilov, supra note 1 at para. 129. See also Heckman & Khoday, supra note at 18 pp. 64 and 

68. 
23 Vavilov, supra note 1 at para. 61. 
24 Canada (Attorney General) v. Mossop, [1993] 1 SCR 554 at para. 45 and Insurance 

Corporation of British Columbia v. Heerspink, [1982] 2 SCR 145 at pp. 158-159.  
25 Zurich Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 SCR 321 at para. 18. 
26 Ont. Human Rights Commission v. Simpson-Sears, [1985] 2 SCR 536 at para. 12. Cited with 

approval in Zurich Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 SCR 321 at 

para. 18. 
27 Toronto (City) v. CUPE Local 79, 2003 SCC 63 at para. 67. 



5 
 

 

expertise.28 However, this commentary should not apply in the refugee law context given that 

these human rights questions engage the interpretation of international human rights treaties, 

an area in which IRB members have been recognized to possess limited expertise.29  

 

12. The CCR further submits that because Vavilov indicated that expertise is no longer a relevant 

consideration in determining the appropriate standard of review, this holding should not apply 

to matters engaging the Convention, given its emphasis on the relative expertise of 

administrative decision makers.30 This Court’s holding in Council of Canadians with 

Disabilities emphasized the need for reviewing courts to respect legislative intent,31 and, as the 

CCR submits below, the text and context of the IRPA support the view that Parliament intended 

for a correctness standard to apply to interpretations of the IRPA that engage the Convention. 

 

13. Recognizing the special nature of human rights legislation and international human rights 

instruments, as well as the threat that the arbitrary denial of Convention protection poses to the 

rule of law, the CCR submits that questions of statutory interpretation engaging Canada’s 

obligations under the Convention must be reviewed with attention to the Convention’s 

“overarching and clear human rights object and purpose.”32  

 

ii. Use of the reasonableness standard and the arbitrariness it risks creating will further 

undermine the rule of law by denying refugees access to justice. 

 

14. The rule of law requires access to justice33 and access to justice requires “an effective and 

accessible means of enforcing rights.”34 The CCR submits that refugees cannot reliably access 

their right to Convention protection if IRPA interpretations affecting the refugee determination 

processes are reviewed on a standard of reasonableness, as the resulting disparate Convention 

access clearly undermines the rule of law. 

 

15. The CCR further submits that reasonableness review tacitly endorses arbitrary denial of 

Convention protection. It does not permit refugee claimants to seek a reversal of an IRB 

member’s decision on the grounds that a different and more protective interpretation of the 

IRPA would have been adopted by another member. While Stratas J.A. noted in Mason that 

internally discordant administrative bodies may refer a question of interpretation to the Federal 

Court (“FC”),35 this is not a meaningful solution as only the tribunal, not the refugee claimant, 

 
28 Council of Canadians with Disabilities v. VIA Rail Canada Inc., 2007 SCC 15 at paras. 97-99 

[CCD]. 
29 Portillo v. Canada (Citizenship and Immigration), 2012 FC 678 at paras. 26-27 [Portillo] and 

Pushpanathan v. Canada (Minister of Employment and Immigration), [1998] 1 SCR 982 at 

paras. 45-50 [Pushpanathan]. 
30 CCD, supra note 28 at paras. 97-99.  
31 Ibid. at para. 97.  
32 Németh v. Canada (Justice), 2010 SCC 56 at para. 86.  
33 Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 

SCC 59 at para. 39.  
34 Hryniak v. Mauldin, 2014 SCC 7 at para. 1.  
35 Mason 2021, supra note 5 at para. 77. 



6 
 

 

can make a reference to the FC.36 Further, there is no guarantee that the IRB will ever take up 

Stratas J.A.’s suggestion to submit a reference to the FC. The hypothetical prospect of a future 

reference question provides no immediate protection to refugee claimants facing refoulement.  

It is submitted that only a correctness standard can reduce inconsistencies and arbitrary 

outcomes in decision-making, thereby facilitating access to justice.  

 

B. Judicial review on a reasonableness standard may lead to conflicting interpretations of 

the IRPA, which would be contrary to Parliamentary intent where the Convention is 

engaged.  

16. As this Court recognized in Vavilov, legislative intent determines the standard of review.27 The 

CCR submits that ss. 2(b) and 3(3)(f) of the IRPA indicate Parliament’s intent that IRPA 

interpretations engaging the Convention be reviewed for correctness. Per s. 2(b), the IRPA must 

“fulfill Canada’s international legal obligations with respect to refugees and affirm Canada’s 

commitment to international efforts to provides assistance to those in need of resettlement.” 

Per s. 3(3)(f), the IRPA should be “construed and applied in a manner that ... complies with 

international human rights instruments to which Canada is signatory [emphasis added].” This 

language indicates that Parliament did not intend that there would be persistently discordant 

interpretations of those IRPA provisions which engage the Convention. Instead, the CCR 

submits that such language is aspirational, intending to ensure that Canadian administrative 

decision makers comply with international human rights instruments, which can only be 

consistently achieved through the application of the correctness standard.  

 

C. Where the IRPA engages the Convention, judicial review on a reasonableness standard 

risks violating the principle of uniform treaty interpretation.  

 

17. In Vavilov, this Court calls for a stricter reasonableness standard for cases involving 

international obligations, acknowledging that:  

… in some administrative decision-making contexts, international law will operate as an 

important constraint on an administrative decision maker. It is well established that 

legislation is presumed to operate in conformity with Canada’s international obligations, 

and the legislature is “presumed to comply with the values and principles of customary 

and conventional international law.”37 

18. It is unacceptable to have dueling interpretations of IRPA provisions that engage the 

Convention. This undermines the established principle of uniform treaty interpretation, and 

ultimately impedes the advancement of human rights in Canada and other jurisdictions.38 

Given that the rights enshrined in international human rights instruments such as the 

Convention are meant to be universal, these rights must be interpreted and enforced uniformly.  

 
36 Federal Courts Act, RSC 1985, c. F-7, s. 18.3(1). 
37 Vavilov, supra note 1 at para. 114.   
38 Office of the Children’s Lawyer v. Balev, [2018] 1 SCR 39 at para. 33.  
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It would undermine the universality of human rights to allow multiple interpretations of laws 

that engage these rights.39 Only a correctness standard can truly give effect to the Convention’s 

promise of universality.  

 

19. The CCR also stresses the principle of uniform treaty interpretation, which this Court has 

invoked in de facto correctness review of IRPA decisions which engage the Convention. In 

Ezokola, this Court sought to align a domestic interpretation of the Convention with the 

interpretations adopted by other state signatories.40 In B010, this Court held that to interpret 

Canadian law in a manner which conflicts with Canada’s international obligations “risks 

incursion by the courts in the executive’s conduct of foreign affairs and censure under 

international law.”41 Finally, in Febles, the FCA held that Article 1F(b) of the Convention was 

a “provision of an international Convention that should be interpreted as uniformly as 

possible,” and that correctness review was “more likely than reasonableness review to achieve 

this goal.”42 While not engaging explicitly with this specific commentary in its judgement, this 

Court essentially conducted a correctness review and rendered its own interpretation of Article 

1F(b).43 

 

20. In Ezokola, B010, and Febles, this Court reviewed administrative decision-makers' 

interpretations of IRPA provisions that engaged Canada's human rights obligations under the 

Convention for correctness.44 However, Stratas J.A. framed the standard of review applied in 

these cases as a strict form of reasonableness.45 While international law obligations do offer us 

a “good indicator in immigration and refugee law as to where we can find the single reasonable 

interpretation,”46 the CCR submits, as acknowledged by Professor Liew, that the proper 

approach is to use the correctness standard of review, as it best ensures consistent decision-

making, in line with Canada’s international and domestic human rights obligations.  

 

D. Given that there appears to be no meaningful difference between correctness review 

and reasonableness review yielding one allowable interpretation, the CCR submits that 

a correctness standard should apply where the IRPA engages the Convention. 

i. There can only be a single allowable interpretation of IRPA provisions that engage 

the Convention. 

21. In Vavilov, this Court acknowledged that “it may sometimes become clear in the course of 

reviewing a decision that the interplay of text, context and purpose leaves room for a single 

reasonable interpretation of the statutory provision, or aspect of the statutory provision, that is 

 
39 Heckman & Khoday, supra note 18 at p. 65. 
40 Ezokola v. Canada (Citizenship and Immigration), 2013 SCC 40 [Ezokola]. 
41 B010 v. Canada (Citizenship and Immigration), 2015 SCC 58 [B10]. 
42 Febles v. Canada (Citizenship and Immigration), 2014 SCC 68 [Febles]. 
43 Ibid.  
44 Ezokola, supra note 40; B010, supra note 41; Febles, supra note 42.  
45 Vavilov v. Canada (Citizenship and Immigration), 2017 FCA 132 at para. 37. 
46 Liew, supra note 19 at p. 413. 
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at issue.”47 Professor Liew posits that the Court here is allowing for “some statutory 

interpretation questions to be reviewed on a correctness basis, without explicitly saying so,” as 

it is essentially admitting that “some issues should be subject to not only court intervention, 

but a single determination so as to put the discord to rest.”48 

 

22. The CCR submits that the “interplay of text, context and purpose” in the IRPA allows only one 

interpretation of IRPA provisions that engage the Convention. As the CCR has submitted 

above, ss. 2(b) and 3(3)(f) of the IRPA indicate that Parliament did not intend that there be 

persistently discordant interpretations of the IRPA provisions which engage the Convention. 

Further, IRB members have limited expertise in international law,49 the context in which the 

IRPA operates. Since expertise remains relevant to the reasonableness review, the IRB’s 

discretion should be circumscribed where the IRPA engages the Convention.50  

 

23. This Court suggested in Vavilov that where there is persistent discord within an administrative 

body as to the appropriate interpretation of a law, a more robust reasonableness standard may 

be required.51 Here however, Parliament clearly articulated its intent that the IRPA to be 

interpreted in compliance with Canada’s international human rights obligations,52 and since 

IRB members are recognized as possessing limited expertise in international human rights 

law,53 the CCR submits that Parliament cannot have intended IRB members to be afforded a 

broad discretion in interpreting the IRPA where human rights instruments such as the 

Convention are engaged. Use of the correctness standard resolves the concerns about uneven 

decision making. If the reasonableness standard is to be applied in these instances where 

fundamental human rights are at issue, then it must be a strict reasonableness standard capable 

of yielding only one allowable interpretation. Affording IRB members more room for differing 

interpretations would thwart Parliamentary intent.  

 

24. Indeed, this Court suggested in Vavilov that where there is persistent discord within an 

administrative body as to the appropriate interpretation of a law, a stricter reasonableness 

standard may be required: 

... it has been argued that correctness review would be required where there is “persistent 

discord” on questions on law in an administrative body’s decisions. While we are not of 

the view that such a correctness category is required, we would note that reviewing courts 

have a role to play in managing the risk of persistently discordant or contradictory legal 

interpretations within an administrative body’s decisions. When evidence of internal 

disagreement on legal issues has been put before a reviewing court, the court may find it 

 
47 Vavilov, supra note 1 at para. 124.  
48 Liew, supra note 19 at pp. 412-413. Professor Liew cites Tran v. Canada (Public Safety and 

Emergency Preparedness), 2017 SCC 50 and Ezokola, supra note 43 in support for this position.  
49 Portillo, supra note 29 at paras. 26-27 and Pushpanathan, supra note 29 at paras. 45-50. 
50 Heckman & Khoday, supra note 18 at pp. 69-70. 
51 Vavilov, supra note 1 at para. 31. 
52 IRPA, supra note 2 s. 3(3)(f). 
53 Portillo, supra note 29 at paras. 26-27 and Pushpanathan, supra note 29 at paras. 45-50.  
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appropriate to telegraph the existence of an issue in its reasons and encourage the use of 

internal administrative structures to resolve the disagreement. And if internal disagreement 

continues, it may become increasingly difficult for the administrative body to justify 

decisions that serve only to preserve the discord.54 

25. Notably, this Court in Vavilov did not consider a correctness standard to be necessary to resolve 

problems caused by persistent discord among administrative decision makers. Rather, the 

robust reasonableness review framework established in Vavilov was expected to eliminate such 

discord on its own. The CCR submits that a robust reasonableness review is incapable of 

ensuring refugees are protected because it fails to adequately address the rule of law concerns 

caused by internal discord within administrative bodies, as argued above.  

 

26. In instances where there is only one reasonable interpretation of IRPA provisions that engage 

the Convention, it remains unclear as to why the reasonableness standard should be preferred 

over the correctness standard. It is more direct and less confusing to use the correctness 

standard where there is only one reasonable interpretation of a law.55 The CCR seeks further 

guidance from this Court on this point.  

 

ii. The CCR submits that a robust reasonableness review is incapable of addressing the 

rule of law concerns articulated above and that only a correctness standard of 

review can adequately address these concerns. 

27. Respectfully, it is submitted that Vavilov’s lack of clarity as to how reviewing courts ought to 

use the reasonableness standard to counteract “legal incoherence” poses significant problems. 

At what point does internal discord become serious enough for reviewing courts to flag the 

matter? How will vulnerable parties such as refugee claimants even be able to demonstrate that 

this critical point has been reached? At what point does internal discord make it impossible for 

administrative decision makers to justify their conflicting legal interpretations? And finally, at 

what point does internal discord compel a reviewing court to find that there can only be one 

reasonable interpretation of a law? Vavilov has left these critical questions unresolved, likely 

causing “much litigation and even more confusion.”56   

 

28. Individuals seeking refugee protection in Canada presently face inconsistent treatment, leaving 

them at risk of refoulement. Those removed will not benefit from a later more protective 

clarification of the law by the Courts. The CCR submits that given the potentially irreversible 

consequences of refoulement, refugee claimants should not have to tolerate legal discord at all. 

They are entitled to the consistent application of the laws that impact on their human rights. 

By applying a correctness standard to such questions of interpretation, reviewing courts can 

 
54 Vavilov, supra note 1 at para. 132.   
55 1120732 BC Ltd. v. Whistler (Resort Municipality), 2020 BCCA 101 at para. 44. 
56 Liew, supra note 19 at p. 413. 
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avoid the rule of law problems arising from reasonableness review and promote meaningful 

and swift access to justice for refugee claimants.  

 

PART IV and V – SUBMISSIONS ON COST AND ORDER REQUESTED 

29. The CCR does not seek costs and requests that none be awarded against it. The CCR takes no 

position on the outcome of this appeal but asks that the relevant issues be determined in 

accordance with the submissions made above.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 6th DAY OF SEPTEMBER 2022.  

 

____________________            ___________________             _________________________ 
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