
File Number: 39869  

 

IN THE SUPREME COURT OF CANADA  

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 

 

BETWEEN: 

 

DEANS KNIGHT INCOME CORPORATION 

Appellant 

(Respondent) 

and 

 

 

HER MAJESTY THE QUEEN 

Respondent 

(Appellant) 

 

 

 

 

FACTUM OF THE RESPONDENT 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada, SOR/2002-156) 

 

 

 

ATTORNEY GENERAL OF CANADA  

 

 

Department of Justice 

British Columbia Regional Office 

900-840 Howe Street 

Vancouver, British Columbia V6Z 2S9 

Fax: (604) 666-2214 

 

Per: Michael Taylor 

Perry Derksen 

  

Tel: (604) 775-6014 / (604) 775-6017 

Email: michael.taylor@justice.gc.ca 

perry.derksen@justice.gc.ca  

 

Counsel for the Respondent 

 

DEPUTY ATTORNEY GENERAL OF 

CANADA  

 

Department of Justice 

National Litigation Sector 

50 O’Connor Street, 5th Floor 

Ottawa, Ontario K1A 0H8 

Fax:   (613) 954-1920 

 

Per: Christopher Rupar 

 

 

Tel:   (613) 670-6290 

Email: christopher.rupar@justice.gc.ca 

 

 

Agent for the Respondent 

 

  

mailto:michael.taylor@justice.gc.ca
mailto:perry.derksen@justice.gc.ca
mailto:christopher.rupar@justice.gc.ca


   

 

BURNET, DUCKWORTH & PALMER 

LLP 

 

2400, 525 – 8th Avenue SW 

Calgary, Alberta T2P 1G1 

 

Per:  Barry Crump 

 Heather DiGregorio 

 Robert Martz 

 

Phone: (403) 260-0352 / (403) 260-0341 

Email: brc@bdplaw.com 

 hrd@bdplaw.com 

 rmartz@bdplaw.com  

 

Counsel for the Appellant 

 

 

 

 

mailto:brc@bdplaw.com
mailto:hrd@bdplaw.com
mailto:rmartz@bdplaw.com


i 

Table of Contents  

PART I — OVERVIEW AND FACTS ....................................................................... 1 

A. Overview ........................................................................................................... 1 
B. Facts .................................................................................................................. 2 

(1) Monetizing the Tax Losses ......................................................................... 2 
(2) Matco takes the reins while avoiding an acquisition of de jure 

control ................................................................................................................... 4 

(3) The Tax Losses are used in a new business for the benefit of new 

shareholders .......................................................................................................... 5 
(4) The decision of the Tax Court of Canada ................................................... 8 
(5) The decision of the Federal Court of Appeal ............................................. 8 

PART II — ISSUES ..................................................................................................... 9 
PART III — ARGUMENT ........................................................................................... 9 

A. The analytical framework for the GAAR ......................................................... 9 

B. First Step: the Object, Spirit, and Purpose of the Relevant Provisions .......... 11 
(1) The textual analysis of ss. 111(1)(a), 111(5), and 256(8) ........................ 14 

(2) Context: ss. 111(1)(a) and 111(5) are part of broader statutory 

schemes to ensure equitable measurement of taxable income and prevent 

the transfer of losses............................................................................................ 16 

(3) The legislative history of s. 111(1)(a) confirms its purpose of 

accurately measuring income .............................................................................. 19 

(4) The purpose of s. 111(5) is to deny unused losses to unrelated third 

parties who take control of a corporation and change its business ..................... 21 

(5) The purpose of s. 256(8): Parliament looked behind the share 

register to private rights to prevent manipulation of relationships with a 

loss corporation to avoid s. 111(5) ...................................................................... 26 
(6) Subsection 256(7) is a contextual factor revealing Parliament’s 

intention to target fundamental changes in share ownership .............................. 27 

(7) The GAAR is Parliament’s legislative response to abusive loss 

trading ................................................................................................................. 29 

C. The GAAR struck a new balance between certainty, predictability, and 

fairness .................................................................................................................... 33 
D. The appellant’s GAAR analysis perpetuates the trial judge’s errors .............. 35 
E. Second Step: the Avoidance Transactions Are Abusive ................................ 37 

PART IV — COSTS ................................................................................................... 40 
PART V — ORDER SOUGHT.................................................................................. 40 
PART VI — SUBMISSIONS ON SENSITIVITY OF INFORMATION ON FILE . 40 
PART VII — TABLE OF AUTHORITIES (with hyperlinks)................................... 41 

PART VII — TABLE OF AUTHORITIES (hyperlinks not available) ..................... 47 

 

 



1 

PART I — OVERVIEW AND FACTS 

A. Overview  

1. The Federal Court of Appeal correctly held that the general anti-avoidance rule (GAAR) 

in s. 245 of the Income Tax Act1 applies to prevent the monetization and sale of the appellant’s $90 

million of losses and tax attributes arising from its failed business to an unrelated party in order to 

avoid tax on income from a new business. The transactions in this case produced that very result 

contrary to the rationale of s. 111(5) of the Act and related provisions, including s. 256(8). 

2. The rationale of s. 111(5) is to prevent a new person or group from taking control of a 

corporation’s destiny in order to use its losses to offset income from a new business. That rationale 

is not limited to a bright-line test of de jure control. The transactions involving the appellant 

manipulated share rights and relationships in order to strip control of the appellant from its voting 

shareholder without an acquisition of voting control. The FCA correctly held that the transactions 

blatantly avoided an acquisition of control of the appellant in order to circumvent the loss 

restriction in s. 111(5). 

3. Subsections 111(5) and 256(8) are part of a coherent scheme in the Act intended to prevent 

the transfer of a taxpayer’s tax attributes to an unrelated person. To preserve fairness and equity in 

the tax system, Parliament has long sought to prevent taxpayers from reducing tax on their income 

by purchasing corporations with pre-existing losses. This Court confirmed that statutory policy in 

Mathew.2 Although the Act permits taxpayers to “carry” excess business losses from one taxation 

year to other years, the purpose is to measure income more equitably over time. However, unused 

losses are not fully refundable nor are they balance sheet assets to be marketed, traded, or 

transferred to reduce income from a different business for the benefit of new owners. Prior losses 

remain available only if the loss business is continued, to promote rehabilitating failing businesses. 

4. The appellant's two primary arguments are misplaced. The FCA did not purport to, nor did 

it, create a new legal test of corporate control. The FCA recognized that s. 111(5) was 

circumvented and its rationale abused, and applied the GAAR as it is intended to operate: to deny 

the tax benefits of transactions undertaken primarily to avoid tax when those transactions frustrate, 

circumvent, or abuse the rationale of statutory provisions. The FCA correctly went “behind the 

                                                 
1 RSC 1985, c 1 (5th Supp) (Act). All references are to the Act unless noted. 
2 Mathew v Canada, 2005 SCC 55 [Mathew]. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2289/1/document.do
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words”; in contrast, the appellant offers an incomplete textual, contextual, and purposive analysis 

that gives determinative weight to the text, reading it out of the context of the broad scheme of the 

Act in which it is found, and without regard to the clear legislative purpose that has animated 

s. 111(5) since the 1950s.  Further, the appellant's invocation of certainty, predictability, and 

fairness rings hollow. The GAAR is a legislative limit on certainty and predictability intended to 

protect broad fairness in the tax system. The purchase of one taxpayer's losses by another creates 

inequity in the tax system and engages the GAAR.  

B. Facts  

5. The appellant’s version of the facts is incomplete and should not be accepted. The 

transactions with Matco Capital Ltd. (Matco) and Deans Knight Capital Management Ltd. 

(DKCM) were not a “recapitalization and restart” so that the appellant could locate and commence 

a new business. Rather the appellant simply sold access to its unused non-capital losses and other 

deductions (the Tax Losses). Matco was not a mere lender; the funds it provided to the appellant 

were not financing. The funds were an up-front payment to monetize the Tax Losses. Matco then 

protected that “investment” by taking the reins over the appellant’s affairs and fortunes to bring in 

a new business that could use the losses. 

(1) Monetizing the Tax Losses 

6. Before the transactions, the appellant carried on a drug research and food additive business 

and its shares were publicly listed. In 2007, it was experiencing serious financial difficulties and 

wanted to monetize its $90 million or so of Tax Losses.3 Matco had a proposal: the appellant’s 

shareholders would become shareholders of a new corporation (Newco), which would receive 

$4 million for the Tax Losses. The appellant would become an empty shell, and Matco would 

locate a new business that could use the Tax Losses. The proposed transaction did not proceed but 

Matco was willing to pursue a similar transaction in 2008.4 

                                                 
3 Reasons for Judgment of Paris, J. (Reasons), Appellant’s Record (AR) Tab 2 at paras 6–11; 

Partial Agreed Statement of Facts (PASF), AR Tab 8 at paras 24–30. 
4 Reasons at paras 13–14; November 13, 2007 letter of intent, AR Tab 10.1 at 61; Board minutes 

dated May 16, 2007, August 10, 2007, November 9, 2007, and December 5–6, 2007, Respondent’s 

Record (RR) Tabs 7, 9, 12, and 13.  
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7. To facilitate a monetization, in early 2008 the appellant became a wholly-owned subsidiary 

of Newco, with the appellant’s former shareholders becoming shareholders of Newco.5 The 

structure clearly contemplated the transaction proposed by Matco in 2007.6 Although Newco 

acquired 100% of the appellant’s voting shares on the share exchange, the Act deemed there not 

to be an acquisition of control as the appellant and Newco were related.7 

8. Matco, Newco, and the appellant signed a new letter of intent culminating in an 

“Investment Agreement”; Newco would receive $3.8 million provided the appellant had $90.8 

million of Tax Losses that could be preserved for a new business with new shareholders.8  

9. Key terms of the Investment Agreement included:9 

 Matco would purchase a $3 million debenture from the appellant, convertible into a 79% 

equity interest comprising 35% of the voting common shares and the balance in newly-

created non-voting common shares. (The debenture pricing was adjusted to $2.96 million 

as it was tied to the exact amount of the Tax Losses.) 

 The appellant’s assets and liabilities, including the debenture proceeds paid by Matco, 

would be transferred to Newco. The appellant would then be an empty shell with only a 

liability to Matco under the debenture and the Tax Losses (the Spin-Out Transaction). 

 Matco guaranteed that Newco would have an opportunity to sell its “Remaining Shares” of 

the appellant for a minimum of $800,000 (called the “Guaranteed Amount” in the 

Investment Agreement) within one year through a “Sale Opportunity”. 

 Matco had one year to present a “Corporate Opportunity” for the appellant to become 

involved in a new business, the profits of which could be offset by the unused Tax Losses. 

                                                 
5 Reasons at paras 15–16; PASF at paras 41–44; News releases dated January 23, 2008 and 

February 26, 2008, RR Tabs 17 and 20.  
6 Reasons at para 17; Circular dated January 14, 2008, RR Tab 15.  
7 Paragraph 256(7)(a). 
8 March 4, 2008 letter of intent, AR Tab 10.2 at 71; March 19, 2008 Investment Agreement, AR 

Tab 10.3 at 81; March 20, 2008 press release, RR Tab 25 at 158.  
9 Investment Agreement, AR Tab 10.3 at 81. 
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 If Matco failed to present a “Sale Opportunity”, then it would be required to pay Newco 

the $800,000 for nothing. However, if Newco rejected either a Sale Opportunity or a 

Corporate Opportunity, Matco would no longer have to pay the $800,000.10 

10. The Investment Agreement also provided that if an acquisition of control of the appellant 

occurred prior to the completion of a Corporate Opportunity, then: (i) Matco’s obligation to pay 

the $800,000 terminated; and (ii) Newco would be required to purchase the $3 million debenture 

from Matco, plus pay a penalty of $1 million. This would also occur if control of Newco itself was 

acquired by a new purchaser, unless 90 days notice was given to Matco.11 

(2) Matco takes the reins while avoiding an acquisition of de jure control 

11. Matco bore all risk respecting the $3 million debenture; the appellant had no capacity to 

repay it after transferring the cash to Newco.12 Accordingly, Matco imposed severe restrictions on 

Newco’s ability to control the appellant’s affairs while avoiding an acquisition of de jure control. 

12. In particular, the Investment Agreement provided that, without Matco’s consent, neither 

Newco nor the appellant could: (i) issue, sell, or transfer any shares of the appellant, including the 

Remaining Shares held by Newco; (ii) change or amend the appellant’s constating documents; (iii) 

redeem or purchase any shares of the appellant; (iv) reorganize the appellant; (v) declare and/or 

pay dividends of the appellant; (vi) enter into, assign, terminate, or amend any contract or 

agreement of the appellant; or (vii) engage in any activity other than examining and pursuing a 

Corporate Opportunity. Newco also surrendered its ability to dissolve or wind-up the appellant 

without Matco’s consent.13 

13. In effect, Newco was only permitted to carry out the transactions designed to monetize the 

Tax Losses. The Investment Agreement also required Newco to use commercially reasonable 

efforts to cooperate with Matco in implementing a Corporate Opportunity. If Newco did not 

comply with its obligations and restrictions, it forfeited the future $800,000.14 

                                                 
10 Ross evidence, AR Tab 12 at 131–132 and 144–145; Investment Agreement, AR Tab 10.3 at 

89–90, ss 5.3 and 5.5(e). 
11 Reasons at para 24; Investment Agreement, AR Tab 10.3 at 90, s 5.5(f); and October 7, 2008 

memo, RR Tab 58.  
12 Ross evidence, AR Tab 11 at 62–63 and 70. 
13 Investment Agreement, AR Tab 10.3 at 90, s 6.1, including s 6.1(c)(iii). 
14 Investment Agreement, AR Tab 10.3 at 92, s 6.1(f), and at 101, s 8.3. 
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14. It was crucial to the plan that Matco not trigger the loss restriction rules in the Act—

including in s. 111(5)—by acquiring de jure control of the appellant.15 For that reason, Matco’s 

voting share interest was limited to 35%, and most of Matco’s equity interest was in non-voting 

shares. Although Matco could fulfill the Sale Opportunity by purchasing the Remaining Shares 

itself, the Investment Agreement was drafted to ensure that Matco did not have a right to do so 

since s. 256(8) would then cause Matco to acquire control of the appellant for purposes of the Act. 

In the end, the only Sale Opportunity ever presented was an offer by a Matco affiliate.16 

15. Before the Investment Agreement was concluded, 1250280 Alberta Ltd. (125), a company 

owned by Matco’s managing director Alan Ross, purchased 100 shares of the appellant from 

Newco for $10 (the USA Breaker).17 125 was deliberately not made a party to the Investment 

Agreement to ensure that the Investment Agreement could not be considered a unanimous 

shareholders agreement (USA) under corporate law, since a USA restricting control the way the 

Investment Agreement did could affect the determination of control of the appellant.18  

(3) The Tax Losses are used in a new business for the benefit of new shareholders 

16. In April 2008, the appellant’s articles were amended to create a class of non-voting 

common shares.19 Next, on May 9, 2008, Matco subscribed for the convertible debenture for 

$2,960,000.20 The appellant transferred the cash to a US subsidiary.21 

17. The Spin-Out Transaction was completed on May 9, 2008.22 The appellant’s assets and 

liabilities—except for the liability under the convertible debenture—were transferred to and 

assumed by Newco.23 The appellant’s US subsidiary, now wholly-owned by Newco, loaned the 

                                                 
15 Reasons at para 65. 
16 Reasons at para 65; Investment Agreement, AR Tab 10.3 at 90, s 5.8; Ross evidence, AR Tab 

12 at 146. 
17 March 18, 2008 share purchase agreement, RR Tab 24.  
18 Reasons at paras 5 and 26; PASF at paras 47–50; Ross evidence, AR Tab 11 at 65–67 and AR 

Tab 12 at 114–115; Canada Business Corporations Act, RSC 1985, c C-44, s 146. 
19 PASF at para 53; Articles of amendment dated April 9, 2008, RR Tab 28.  
20 Convertible debenture, AR Tab 10.4 at 119; PASF at paras 57–58; April 16, 2008 email re tax 

pool amounts, RR Tab 31.  
21 PASF at para 57(c); Reasons at para 27. 
22 Reasons at para 27. 
23 May 9, 2008 purchase agreement, RR Tab 42 at 72, ss 1.1(l) and (z) and ss 2.1 and 3.1. 
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debenture cash to Newco.24 This left the appellant with only the Tax Losses and no business, but 

still liable for the surrender value of the convertible debenture.25  

18. In December 2008, Matco approached DKCM, a fund management company that had 

identified a profit opportunity in high-yield bonds. DKCM was looking to raise money through an 

initial public offering (IPO) using a corporate structure. DKCM decided to use the appellant rather 

than a new company because of its unused Tax Losses.26 Matco, DKCM, and the appellant entered 

into a letter of intent dated December 19, 2008. The agreement included the following conditions:27 

 The appellant would have at least $95 million of Tax Losses as at December 31, 2008. 

 DKCM would be appointed to manage the appellant. Four of the appellant’s five directors 

would be appointed by DKCM. 

 The appellant would be used in a minimum $100 million IPO. The IPO pricing would 

attribute a net asset value of $5 million to the appellant’s existing shares. The effect was 

that part of the IPO financing would be used to pay for the Tax Losses.  

19. In order to direct the IPO without acquiring voting control of the appellant, steps were 

taken to reconstitute the appellant’s board with DKCM nominees. On February 5, 2009, the CEO 

of DKCM became a director and the appellant changed its name to Deans Knight Income 

Corporation.28 Later, an advisor agreement was entered into so DKCM would manage the 

appellant, underwriters for the IPO were retained, and a prospectus was issued.29 

20. The IPO was marketed on the basis that the Tax Losses would shelter the majority of the 

income for five years and then the new business would be terminated and the appellant’s shares 

redeemed for cash.30 The prospectus acknowledged uncertainty about whether the Tax Losses 

                                                 
24 May 12, 2008 email, RR Tab 51.  
25 Reasons at para 1; PASF at para 59; Ross evidence, AR Tab 11 at 70 and AR Tab 12 at 117. 
26 Reasons at paras 29–31 and 77; PASF at paras 62–65; February 26 and March 5, 2009 letters, 

and February 2009 information memorandum, RR Tabs 69, 70, and 62. 
27 Reasons at para 33; December 19, 2008 letter of intent, AR Tab 10.6 at 141. 
28 PASF at para 66. 
29 PASF at para 67; March 18, 2009 advisor agreement, RR Tab 76; February 5, 2009 resolution, 

RR Tab 66; Prospectus, AR Tab 10.7 at 1. 
30 February 2009 information memorandum, RR Tab 62.  
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would be available to offset the investment income if challenged by the CRA.31 

21. On March 16, 2009, the appellant’s shares were consolidated, ensuring that at least 

10,000,000 new shares could be issued in the IPO at $10 per share.32 On March 18, 2009: 

 As planned, before the IPO closed Matco converted the debenture into 54,146 voting and 

345,671 non-voting shares, representing 35% of the votes and a 79.9% equity interest in 

the appellant. Matco obtained an exemption from the post-IPO lock-up period so that it or 

an affiliate could acquire the Remaining Shares from Newco as the Sale Opportunity under 

the Investment Agreement before the expiry of the one-year period for doing so.33 This 

ensured Matco would not be forced to pay Newco the $800,000 for nothing. 

 Four nominees of DKCM, plus a Matco nominee, were appointed as the appellant’s 

directors and three of DKCM’s officers were appointed as officers.34 

 The IPO closed, raising $100,368,900. Matco’s interest was valued at about $4 million.35 

22. Newco needed money. On April 16, 2009, Matco, via a related corporation, purchased the 

Remaining Shares from Newco for $789,360. Newco now had received $3,749,360 (the debenture 

cash of $2,960,000, plus $789,360) and had no continuing interest in the appellant. Matco held 

shares initially valued at about $5 million.36 Newco was liquidated in 2010.37 

23. The new business was successful. The appellant claimed $64.7 million of the Tax Losses 

in the 2009 to 2012 taxation years. In its fifth year, the appellant began winding up, as planned.38 

24. The Minister of National Revenue reassessed the appellant to disallow the claimed Tax 

Losses, relying in part on the GAAR.39 The appellant appealed to the Tax Court of Canada. 

                                                 
31 Prospectus, AR Tab 10.7 at 8 and 30. 
32 PASF at paras 44(d) and 68. Newco’s 38,412,000 shares became 100,555 voting shares. 
33 Reasons at para 36; PASF at para 70. 
34 Reasons at para 37. 
35 Reasons at para 38; PASF at paras 71–72. 
36 Reasons at paras 39–40; February 3, 2009 email, RR Tab 111; April 16, 2009 letter, AR Tab 

107; April 20, 2009 email, RR Tab 86.  
37 Goold evidence, AR Tab 14 at 121. 
38 Reasons at paras 41–43; PASF at paras 80–81. 
39 Reasons at paras 41–44; PASF at paras 80–82. 
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(4) The decision of the Tax Court of Canada  

25. Regarding the GAAR, the trial judge found that there was a tax benefit under s. 245(1) 

through the deduction of the Tax Losses and that the tax benefit resulted from numerous avoidance 

transactions designed to monetize the Tax Losses.40 

26. Under the first step of the abuse analysis under s. 245(4), the trial judge concluded that the 

object, spirit, and purpose (OSP) of ss. 111(1)(a), 111(5), and 256(8) is as follows:41 

 s. 111(1)(a): to provide relief to taxpayers who have suffered losses, given that the 

government, through income tax, shares in the income of a taxpayer. 

 s. 111(5): to target manipulation of losses of a corporation by a new person or group of 

persons, through effective control over the corporation’s actions. 

 s. 256(8): to prevent a taxpayer from circumventing s. 111(5) by acquiring control over 

shares or share voting rights in order to achieve effective control over the corporation. 

27. Under the second step, the trial judge concluded that the transactions did not result in 

abusive tax avoidance.  

(5) The decision of the Federal Court of Appeal  

28. Before the FCA, the only issue was whether the avoidance transactions giving rise to the 

tax benefit were abusive. Under the first step of s. 245(4), the FCA found that the trial judge’s 

articulation of the OSP of s. 111(5) “lack[ed] clarity” and refined it to be (at least in part) to restrict 

the use of losses, including non-capital losses, if a person or group of persons has acquired actual 

control over the corporation’s actions, whether by way of de jure control or otherwise.42 

29. Under the second step, the FCA concluded that the trial judge made a palpable and 

overriding error in failing to consider that, by blatantly avoiding an acquisition of de jure control 

in circumstances where Matco actually controlled the appellant’s actions, the transactions clearly 

circumvented and frustrated the OSP of s. 111(5) and were abusive. Thus, the FCA found that 

s. 245(2) denies the tax benefit.43 

                                                 
40 Reasons at paras 73, 77, and 82–83. 
41 Reasons at paras 99, 134, and 138. 
42 FCA Reasons at paras 71–72, 93, and 96. 
43 FCA Reasons at paras 98–105 and 111–114. 
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PART II — ISSUES 

30. The appellant’s factum does not properly formulate issue (a). The FCA did not determine 

that “actual control” was Parliament’s “intended test”. The FCA identified the OSP of the 

restriction on the carryover of losses and other tax attributes upon an acquisition of control by a 

person or group of persons. The proper formulation of issue (a) is whether the FCA erred in 

articulating that OSP. The FCA did not so err.  

31. The Crown agrees with the formulation of issue (b) in the appellant’s factum, and states 

that the FCA did not err in finding an abuse in this case. 

PART III — ARGUMENT  

A. The analytical framework for the GAAR 

32. The GAAR draws a line between legitimate tax minimization and abusive tax avoidance. 

The GAAR denies the tax benefits of transactions or arrangements undertaken primarily to avoid 

tax when they result in an abuse of the relevant provisions of the Act, even if the transactions 

comply with their text.44 Thus the GAAR permits the courts to negate an arrangement resulting in 

a tax benefit that would otherwise be permissible under a literal interpretation.45 

33. The GAAR applies when three conditions are met: (i) there must be a “tax benefit” arising 

from a “transaction” under s. 245(1); (ii) there must be an avoidance transaction under s. 245(3); 

and (iii) the avoidance transaction or series must result, directly or indirectly, in an abuse of the 

relevant statutory provisions under s. 245(4).46 The appellant does not challenge the trial judge’s 

finding that a tax benefit resulted when the Tax Losses were deducted, and that the tax benefit 

resulted from a series of avoidance transactions undertaken for that purpose. The only issue before 

this Court is the abuse inquiry under s. 245(4). 

34. Determining whether a transaction is abusive is a two-step inquiry. Under the first step, the 

provisions relied on for the tax benefit are interpreted to discern their OSP. This is a question of 

                                                 
44 Canada Trustco Mortgage Co v Canada, 2005 SCC 54 [Trustco] at para 16; Copthorne Holdings 

Ltd v Canada, 2011 SCC 63 [Copthorne] at paras 66 and 70; Canada v Alta Energy Luxembourg 

SARL, 2021 SCC 49 [Alta Energy] at para 30; Canada v Oxford Properties Group Inc, 2018 FCA 

30 [Oxford] at paras 41‒42. 
45 Trustco at para 13; Lipson v Canada, 2009 SCC 1 [Lipson] at para 17. 
46 Trustco at para 17; Copthorne at para 33; Alta Energy at para 31. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/307178/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/307178/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2670/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
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law.47 The “relevant provisions” include not just the provision(s) that gives rise to the tax benefit 

itself, but also other provisions that form part of a statutory scheme, including provisions whose 

effect has been avoided. A statutory scheme should be examined as a whole.48  

35. The second step is to determine whether the avoidance transaction(s) and overall result 

achieved frustrates or defeats that OSP.49 A finding of abusive tax avoidance is warranted where: 

(i) the transactions achieve an outcome that the statutory provision(s) was intended to prevent; (ii) 

the transactions defeat the underlying rationale of the provision; or (iii) the transactions circumvent 

the provision in a manner that frustrates its OSP.50 

36. In the second step, it is appropriate to consider the entire series and overall result achieved 

by the taxpayer. The analysis is not restricted to examining individual transactions in isolation or 

at a particular time.51 Motivation and purpose for a transaction are also relevant considerations.52 

37. The second step is a question of mixed fact and law, and a trial judge’s findings are 

normally reviewable for palpable and overriding error. However, if the trial judge did not correctly 

discern the OSP of the relevant provisions, then an appellate court may conduct the second step 

analysis afresh using the correct OSP.53  

38. The GAAR analysis employs a unified textual, contextual, and purposive analysis to 

determine the OSP of the relevant provisions. The search is for the rationale that underlies the 

words that may not be captured by their bare meaning. By “going behind” the text and identifying 

the “why” or “reason for being” which underlies specific or interrelated provisions, a court can 

later determine whether obtaining a particular tax benefit is abusive. Since a transaction subject to 

the GAAR necessarily complies with the text of the relevant provisions, the contextual and 

purposive analysis is by necessity the heart of the GAAR analysis.54 

                                                 
47 Trustco at para 44; Oxford at para 39; Alta Energy at para 50. 
48 Lipson at paras 34‒37; Copthorne at para 91. 
49 Trustco at paras 44 and 55; Copthorne at paras 69‒71; Alta Energy at paras 31 and 50. 
50 Copthorne at para 72. 
51 Lipson at paras 34 and 37. 
52 Trustco at paras 58–60; Lipson at para 38; Alta Energy at para 47. 
53 Oxford at paras 39 and 107; Canada v 594710 British Columbia Ltd, 2018 FCA 166 [594 BC] 

at para 64. 
54 Trustco at paras 44 and 47; Copthorne at paras 66 and 70; Alta Energy at paras 2 and 48. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/307178/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2670/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2670/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2670/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/307178/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/344715/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/19089/1/document.do
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39. A textual, contextual, and purposive analysis under the GAAR often leads to different 

results from a traditional statutory interpretation focused on the meaning of a provision.55 The goal 

of the GAAR analysis is fundamentally different. In addition, in undertaking the GAAR analysis, 

it should not be forgotten that the GAAR itself is part of the Act.56 Parliament intends the GAAR 

to have effect, and the GAAR itself can form part of the relevant statutory context. 

B. First Step: the Object, Spirit, and Purpose of the Relevant Provisions 

40. The avoidance transactions were structured to lock up the appellant and preserve access to 

its losses under s. 111(1)(a) while avoiding an acquisition either of de jure control that would 

trigger the loss restriction rule in s. 111(5) or of a right that would trigger the application of 

s. 256(8) and deem an acquisition of control to occur. These are the “relevant provisions” for 

purposes of the GAAR analysis. They also form part of a broader and clear statutory scheme that 

informs their rationale. Therefore, although the FCA did not find it necessary to do so, this Court 

should consider the OSP of ss. 111(1)(a) and 256(8). 

41. In this case, the tax benefit arose from s. 111(1)(a), which provides for the carryover and 

deduction of unused non-capital losses in other taxation years. Subsection 111(1) is part of the 

scheme in Part I of the Act for computing taxable income. The OSP of s. 111(1)(a) is to more 

accurately and fairly measure a taxpayer’s income over a longer time period than a single taxation 

year, as loss carryovers can relieve hardship that would result from measuring income over 

arbitrary time periods.57 But the provision was never intended to create “tax assets” that could be 

monetized and traded, nor did Parliament intend to permit new owners to access unused losses 

from one business for use in another business. The use of corporations to transfer the benefit of 

unused tax losses to new owners undermines the rationale of s. 111(1)(a). To that end, s. 111(5) 

(as well as s. 111(4)) ensures that corporations with unused losses are not used as such vehicles. 

                                                 
55 Copthorne at para 69‒70. 
56 Trustco at para 51. 
57 E Harris, Canadian Income Taxation, 3rd ed (Butterworths, 1983) at 460 [Harris] (RBoA Tab 

36); B Arnold et al, Timing and Income Taxation, 2nd ed (CTF, 2015) at 115–117 and 131–135 

[Arnold] (RBoA Tab 31); HD McGurran, “Principles of Income Tax” (1958) 6:5 Can Tax J 372 

at 379 [McGurran 1958 #1] (RBoA Tab 41); Luscar Coals Ltd v MNR (1949), 49 DTC 549 (Ex 

Ct) [Luscar Coals] at 550 (RBoA Tab 26). 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
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42. The rationale underlying s. 111(5) is to deny the carryover of a corporation’s losses on a 

change of control because those losses were incurred by one corporate taxpayer and should not be 

available—or transferred—to offset the taxable income of a different business for the benefit of a 

new unrelated shareholder or group.58 This gives effect to a foundational principle of Canadian tax 

law: that taxpayers are taxed on their own profit and loss and not those of someone else.59 

43. The rationale for the “control” standard in s. 111(5) is that when control of a corporation 

is acquired, the corporation is at the “will and ordering” of a new person or group who can control 

the corporation’s affairs and decide how its business shall be carried on.60 This rationale reflects 

the expectation that a new person or group would require control of a corporation in order to change 

its business to benefit from its unused losses. 

44. Although the de jure control test in Duha remains the standard when the term “control” is 

used in a provision,61 the GAAR mandates a different sort of analysis. Under the GAAR analysis, 

the provisions of the Act are not applied based on their literal text but based on their underlying 

rationale.62  

45. The OSP of s. 111(5) is not limited to a mathematical bright-line test of majority votes. 

Even this Court has recognized that applying the de jure control test formalistically without regard 

to all of the circumstances can lead to artificial results because voting rights can be manipulated.63 

The OSP of s. 111(5) also goes deeper than simply recognizing that the de jure control standard is 

a relatively certain and predictable test for who controls a corporation.  

46. Subsection 256(8) operates in conjunction with s. 111(5) by extending the scope of de jure 

control. The rationale is to prevent taxpayers from manipulating share rights and relationships in 

relation to a corporation in order to take the economic and practical benefits of control without 

                                                 
58 D Dodge et al, “Tax Simplification: The Elusive Goal” 1988 Conf Report (CTF, 1989) 4:1 

[Dodge Conf Report] at 4:53 (RBoA Tab 34). 
59 Lagacé v Canada (MNR), [1968] 2 Ex CR 98 at para 29; Richardson Terminals Ltd v MNR 

(1971), 71 DTC 5028 (Ex Ct), aff’d (1972), 72 DTC 6431 (SCC) (RBoA Tabs 29 and 30); 594 

BC at para 54. 
60 See British American Tobacco Co Ltd v Inland Revenue Commissioners, [1943] 1 All ER 13 

(HL) [British American] at 15 (RBoA Tab 25); MNR v Wrights’ Canadian Ropes Limited, [1947] 

AC 109 at 118 (PC) (RBoA Tab 28), aff’g [1946] SCR 139. 
61 Duha Printers (Western) Ltd v Canada, [1998] 1 SCR 795 [Duha] at para 36. 
62 Trustco at para 13; Copthorne at paras 108‒109. 
63 Duha at para 37. 

https://reports.fja-cmf.gc.ca/fja-cmf/j/en/400039/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/344715/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/344715/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/8294/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
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acquiring majority voting control. Subsection 256(8) incorporates s. 251(5)(b) and extends to 

options or other rights to acquire or to alter, and to other rights to control indirectly, those shares 

or voting rights, even if those rights are only future or contingent rights. Subsection 256(8) applies 

when one of the main purposes of acquiring the right is to avoid provisions of the Act that 

ordinarily apply after an acquisition of control, such as s. 111(5). The presence of ss. 256(8) and 

251(5)(b) in the statutory scheme reveals Parliament’s intention to go beyond the share register 

and constating documents in determining control of a corporation with unused losses. 

47. There are parallel provisions to ss. 111(1)(a) and 111(5) in ss. 37(1)(a), 37(6.1), 127(5), 

and 127(9.1) that restrict a corporation’s ability to carry forward scientific research and 

experimental development (SR&ED) expenditures and investment tax credits (ITCs) upon an 

acquisition of control. These provisions, along with others, are all part of a well-established broad 

scheme in the Act intended to prevent arm’s length transfers of losses and other tax attributes from 

one taxpayer to another. 

48. In particular, in Mathew this Court accepted that the general policy of the Act is to prohibit 

the transfer of losses between taxpayers, subject to specific exceptions, and this should be taken 

into account in determining Parliament’s legislative intent.64 This finding was anchored in the 

FCA’s GAAR analysis of s. 111(5) in the related case of OSFC Holdings but it had limited 

relevance in Mathew since the tax benefit resulted from other provisions than s. 111.65 Along 

similar lines, in Duha this Court acknowledged the legislative intent behind s. 111(5): that “… the 

general purpose of s. 111(5) may be to prevent the transfer of non-capital losses from one 

corporation to another…”66  

49. Parliament has long intended to prevent one corporation’s business losses from being 

transferred to new owners in order to offset income from another business. This is not an 

“overarching policy” or “general policy” that is divorced from a unified textual, contextual, and 

purposive interpretation of the specific provisions in issue.67 A proper textual, contextual, and 

                                                 
64 Mathew at para 49. 
65 Mathew at paras 35 and 40–41; OSFC Holdings Ltd v Canada, 2001 FCA 260 [OSFC] at paras 

86–98. 
66 Duha at para 88. 
67 Mathew at para 49; Trustco at para 41; Copthorne at para 118. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2289/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2289/1/document.do
https://reports.fja-cmf.gc.ca/fja-cmf/j/en/332589/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2289/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7981/1/document.do


14 

purposive analysis demonstrates that this legislative purpose is anchored in ss. 111(1)(a) and 

111(5). It has existed for over 60 years. 

(1) The textual analysis of ss. 111(1)(a), 111(5), and 256(8) 

50. The text of ss. 111(1)(a), 111(5), and 256(8) is straightforward: a corporation with excess 

business losses in one taxation year is entitled to carry those forward to a future taxation year or 

back to a prior taxation year (subject to time limits that have changed over time: currently 20 years 

forward and 3 years back), to reduce taxable income in the other year. However, the right to apply 

losses from other years is subject to fundamental limits imposed by Part I of the Act. 

51. Paragraph 111(1)(a) provides that a taxpayer may carry over a “non-capital loss” of a 

taxation year to be deducted in computing the taxpayer’s taxable income in other taxation years. 

A “non-capital loss”—defined in s. 111(8)—arises if a taxpayer’s losses for a taxation year (other 

than capital losses) exceed the taxpayer’s aggregated income under s. 3. As such, excess current 

year business losses are included in a taxpayer’s non-capital loss for a taxation year. 

52. Subsection 111(5) is an anti-avoidance rule restricting the scope of the loss carryover that 

is otherwise available under s. 111(1)(a) if control of the corporation is acquired by a person or 

group of persons. When s. 111(5) applies, the carryover of a corporation’s unused non-capital loss 

for a taxation year is restricted unless, after the acquisition of control, the corporation continues to 

carry on the business that gave rise to the loss, for profit or with a reasonable expectation of profit 

throughout the year in which the loss is claimed (the continuity of business exception). The 

deduction of prior non-capital losses after an acquisition of control is also restricted to the amount 

of the corporation’s income from the “loss business”, or from a similar business, in the future year. 

53. An acquired corporation is in effect treated as a different taxpayer, since any carryover is 

prohibited under s. 111(5) unless the continuity of business exception applies.68 

54. Subsection 111(5) employs the acquisition of control threshold. As noted, this Court in 

Duha confirmed that “control” of a corporation under the Act, and in particular in s. 111(5), means 

de jure control. In Duha, this was not in dispute and the GAAR was not in issue. Duha examined 

whether a USA must be considered in assessing de jure control and, if so, whether the particular 

                                                 
68 Dodge Conf Report at 4:52–54 (RBoA Tab 34). 
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USA altered control. This Court did not determine the OSP of s. 111(5) in Duha, and in fact 

explicitly rejected an “object and spirit” approach to “control” as unnecessary to decide that case.69 

55. In Duha, this Court reiterated that the general test for de jure control is that enunciated in 

Buckerfield’s: whether the majority shareholder enjoys “effective control” over the “affairs and 

fortunes” of the corporation, as manifested in “ownership of such a number of shares as carries 

with it the right to a majority of votes in the election of the board of directors”.70 Although the 

directors have the formal right to direct the management of the corporation, the majority 

shareholder is in “effective control” through the ability to elect the board. This Court cautioned 

that, in determining de jure control, the analysis is not limited to a strictly technical and narrow—

in effect, mathematical—interpretation of the share register and associated share rights. Rather, 

these rights must be assessed in their “impact over the long run”.71 

56. To determine whether “effective control” exists, this Court held that the analysis must 

consider the corporation’s governing statute, share register, and any limitation on either the 

majority shareholder’s power to control the election of the board or on the board’s power to 

manage the business and affairs of the corporation as manifested in the constating documents or 

any USA. Other documents are not “generally” to be considered.72  

57. Subsection 256(8) provides that where a taxpayer acquires one of the rights specified in 

s. 251(5)(b) in respect of a share of a corporation, and it can reasonably be concluded that one of 

the main purposes of the acquisition is, in part, to avoid any limitation on the deductibility of a 

non-capital loss, the taxpayer is deemed to have exercised the right for the purpose of determining 

whether control of a corporation has been acquired. 

58. Paragraph 251(5)(b) is broadly worded and refers to rights under a contract, in equity or 

otherwise, either immediately or in the future and either absolutely or contingently, 

 to, or to acquire, shares or to control the voting rights of shares; 

 to cause a corporation to redeem, acquire or cancel any shares owned by other shareholders; 

                                                 
69 Duha at paras 34‒35, and 86–88. 
70 Duha at paras 36 and 85; Buckerfield’s Ltd v MNR, [1964] CTC 504 (Ex Ct) [Buckerfield’s] at 

para 10 (ABoA Tab 13). 
71 Duha at para 44. 
72 Duha at paras 71 and 85. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1619/1/document.do
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 to, or to acquire or control, voting rights in respect of shares; or 

 to cause the reduction of voting rights in respect of shares owned by other shareholders. 

59. The combined effect of ss. 256(8) and 251(5)(b) prevents taxpayers, including unrelated 

corporations, from circumventing restrictions in the Act by using rights (such as an option) to 

control a loss corporation without acquiring voting control. The provisions clearly go beyond who 

currently holds the legal right to vote the corporation’s shares under the constating documents. The 

provisions make both existing and potential future rights to affect the voting of those shares 

relevant in determining control. 

60. The textual analysis of ss. 111(1)(a), 111(5), and 256(8) leads to the following conclusions: 

 the deduction of non-capital losses from one taxation year in another year is not unlimited, 

and is subject to time limits and other restrictions in the Act (for example, neither income 

nor taxable income may be less than zero); 

 when control of a corporation has been acquired by a person or group, the corporation may 

not carry losses from prior years forward unless the loss business is continued, and even 

then the losses may only offset future income from that or a similar business; and 

 although generally only the constating documents will affect control of a corporation, 

where any of a wide range of private rights are acquired for the purpose of avoiding an 

acquisition of voting control in order to circumvent rules such as the loss restriction rule in 

s. 111(5), the Act may find an acquisition of control based on those rights.  

(2) Context: ss. 111(1)(a) and 111(5) are part of broader statutory schemes to ensure equitable 

measurement of taxable income and prevent the transfer of losses 

61. A proper contextual analysis situates ss. 111(1)(a) and 111(5) within broader schemes 

relating to the computation of taxable income under Part I of the Act and intended to prevent arm’s 

length trading or transfers of corporate losses and other tax attributes. 

62. The deductions provided by s. 111 are steps in the computation of “taxable income”, the 

base for computing a taxpayer’s tax for a taxation year. Under s. 2, each person, including a 

corporation, is a separate taxpayer taxed on its taxable income for a taxation year.73 Taxable 

income is determined by first computing the taxpayer’s income under s. 3: income for the year 

                                                 
73 Subsections 2(1) and (2). 
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from each source is computed separately under different rules and then aggregated. If the taxpayer 

has losses from other sources in that same year, such as a business, s. 3(d) allows the taxpayer to 

offset those losses against the aggregate income under s. 3(e). However, under s. 3(f), a taxpayer’s 

income for the year cannot be less than zero. 

63. After a taxpayer’s income for a taxation year is determined under s. 3, various additions 

and deductions are applied under Division C to determine the taxpayer’s taxable income for the 

year. Similar to s. 3(f), the definition of “taxable income” in s. 248(1) prevents taxable income for 

a year from being less than zero. Since s. 111 is in Division C, its linkage with ss. 2 and 3 is clear. 

64. Sections 2 and 3 reveal three fundamental principles of Canadian tax law. First, each person 

is a separate taxpayer and is taxed on their own income and losses and not someone else’s.74 The 

tax system does not provide for consolidated reporting of income among discrete taxpayers, and 

income and losses cannot be combined, traded, or transferred as between taxpayers. Second, the 

tax system requires income to be measured over a time period, the taxation year. The tax system 

does not wait until the end of an individual’s life or the termination of a business to measure that 

income. Third, excess current year losses do not result in a tax refund. Tax losses are “refundable” 

only to the extent that taxpayers have positive income to offset in a year. 

65. Paragraph 111(1)(a) reduces the impact of the annual measurement of a taxpayer’s income 

when it fluctuates from year to year and more accurately and equitably measures a taxpayer’s true 

income over a period of years.75 Without s. 111(1)(a), taxpayers could face financial hardship by 

having to pay tax in one year without relief in another.76 The provision gives taxpayers who have 

incurred real losses some recognition, subject to time limits driven by the need to ensure some 

certainty of public revenues (i.e., the 20-year carry-forward and 3-year carry-back in s. 111(1)(a)). 

66. If control of a corporation with non-capital losses is acquired and a new business is 

commenced, s. 111(5) severs the link between any prior losses and the profits of the new business. 

                                                 
74 594 BC at para 54. 
75 Harris at 460 (RBoA Tab 36); Arnold at 115–117 and 131–135 (RBoA Tab 31); McGurran 

1958 #1 at 379 (RBoA Tab 41); Luscar Coals at 550 (RBoA Tab 26). 
76 V Krishna, Fundamentals of Canadian Income Tax, vol 1 (Carswell, 2014) at 595 [Krishna 

2014] (RBoA Tab 39); G Bale, “The Tax Reform Bill and the Problem of Income Fluctuation” 

(1971) 19:6 Can Tax J at 487–499 (ABoA Tab 21). 

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/344715/1/document.do
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Where control of the corporation changes and a new person or group is able to direct the 

corporation and carry on a new business, the rationale for allowing loss carryovers does not apply. 

67. Parliament could have created a system where losses are fully refundable to offset tax paid 

in profitable years, or even where tax losses could be transferred between taxpayers. But 

Parliament has always intended a scheme of limited refundability of losses. Taxpayers do not 

receive a refund for unused losses when there is no taxable income. And only the taxpayer who 

suffered a loss is entitled to deduct the loss.77 So where a sole proprietor has a business loss in one 

year, that loss cannot offset the taxable income of a taxpayer to whom the business is sold.78 

Subsection 111(5) extends the same principles to corporations. 

68. Subsection 249(4) supports s. 111(5); when control of a corporation is acquired, the 

corporation’s taxation year is deemed to have ended immediately before that time and a new 

taxation year commences. In effect, s. 249(4) stops the clock. The income or loss of the corporation 

for the pre-acquisition period is determined and the loss carryover restrictions in s. 111 apply. 

Unless the loss business is continued, none of the post-acquisition income can be sheltered with 

the prior losses. 

69. Subsections 111(5) and 256(8) also form part of a clear scheme in the Act read as a whole 

which is meant to prevent arm’s length trading or transfers of corporate losses and other tax 

attributes. That scheme is anchored in the provisions of the Act, and goes well beyond ss. 111(5) 

and 256(8).  

70. The parallel provisions in ss. 37(1)(a), 37(6.1), 127(5), and 127(9.1) referred to previously 

are illustrative: a corporation’s ability to carry forward SR&ED expenditures and ITCs is restricted 

upon an acquisition of control by a person or group. Another rule exists in s. 66(11.4) to prevent 

the transfer of resource properties to a taxable corporation in contemplation of a change of control 

in order to reduce its taxable income where the person acquiring control would not be in a position 

to use resource property deductions. 

                                                 
77 Definition of “taxable income” in s 248(1) and see s 3(f); 594 BC at para 54; Finance, Report of 

the Technical Committee on Business Taxation (December 1997) [Mintz Report] at 4.14–15. 
78 V Krishna, The Fundamentals of Canadian Income Tax, 4th ed (Carswell, 1993) at 595; 

[Krishna 1993] (RBoA Tab 38); Krishna 2014 at 599 (RBoA Tab 39); see also Canada v Duha 

Printers (Western) Ltd, [1996] 3 FC 78 (FCA) [Duha (FCA)] at paras 28–29. 

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/344715/1/document.do
https://publications.gc.ca/collections/Collection/F32-5-1998E.pdf
https://publications.gc.ca/collections/Collection/F32-5-1998E.pdf
https://reports.fja-cmf.gc.ca/fja-cmf/j/en/332774/1/document.do
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71. Similarly, a corporation’s capital losses cannot be carried over after an acquisition of 

control in accordance with s. 111(4), and s. 111(4)(c) precludes the trading in shares of 

corporations with accrued but unrealized capital losses relating to non-depreciable property. Other 

provisions in s. 111 also apply upon an acquisition of control and restrict the transfer of tax 

attributes: ss. 111(5.1), (5.2), and (5.3) apply to a corporation’s depreciable property, cumulative 

eligible capital, and the deduction of bad debts, respectively. 

72. Subsection 10(10) requires an inventory write-down before a change of control and 

prevents the trading in corporations with unrealized losses in property held as an adventure in the 

nature of trade. Subsection 13(24) prevents the transfer of depreciable property to a taxable 

corporation in contemplation of a change of control. Subsection 69(11) is an anti-avoidance rule 

that prevents a person or partnership from disposing of property as part of a series of transactions 

for less than fair market value to obtain the benefit of any deduction of another person in computing 

income or taxable income. This rule, subject to a purpose test, denies rollover treatment if a 

taxpayer transfers property to a loss corporation in exchange for shares and that property is 

subsequently sold by that corporation within a three year holding period. 

(3) The legislative history of s. 111(1)(a) confirms its purpose of accurately measuring income 

73. The legislative history of s. 111(1)(a) confirms that its purpose has always been to more 

accurately measure income, and reveals that the provision has never been broadly permissive, but 

rather a strictly limited exception. 

74. Before 1942, the Act did not permit any carryover of unused losses from one year to 

another; excess losses not deducted in one year were lost forever. Parliament first allowed a carry-

forward of business losses in 1942, but with significant limitations: business losses could only be 

carried forward one year, and only if the person carried on the same business in both years.79 

75. In 1944, Parliament extended the carry-forward to three years and introduced a one-year 

carry-back of business losses, recognizing the danger of imposing business taxes on a yearly basis 

when only a period of years would reveal an enterprise’s true earnings. The taxation of business 

profits became more aligned with the principle of only taxing what is earned over a period of 

                                                 
79 SC 1942, c 28, s 5(7), adding s 5(1)(p) to the Income War Tax Act, RSC 1927, c 97, s 5 (RBoA 

Tabs 2 and 1); House of Commons Debates, 19–3, vol 4 (23 June 1942) at 3588 and vol 5 (29 July 

1942) at 4926 (Hon J Ilsley); and see SC 1943-44, c 14, s 5(1) (RBoA Tab 3).  

https://parl.canadiana.ca/view/oop.debates_HOC1903_04/289
https://parl.canadiana.ca/view/oop.debates_HOC1903_05/604
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years.80 Amended s. 5(1)(p) maintained the “same business” requirement, making clear that 

Parliament did not intend to incentivize enterprises with accrued losses to commence new and 

different businesses. In 1948, this carryover was restricted further by limiting the carryover of 

business losses to the extent of income from the same business in another year.81 In 1949, the 

carry-forward was extended to five years (and the “same business” requirement was maintained).82 

76. In 1958, Parliament allowed business losses to be applied against income not only from the 

same business but also from any other business carried on by the taxpayer,83 furthering the 

objective of more accurately measuring a taxpayer’s true income over a period of years.84 At the 

same time, the precursor to s. 111(5) was introduced in s. 27(5). 

77. Following the 1966 Carter Commission,85 Parliament further broadened the carryover rule 

in s. 111(1)(a) of the 1972 Income Tax Act to include the taxpayer’s loss for the year from other 

sources by defining “non-capital loss” in s. 111(8).86 Unused business losses were now aggregated 

with other non-capital losses. 

78. Amendments to s. 111(1)(a) were made to extend the carry-forward and carry-back period 

to help smooth out the impact of business cycles. By 2006, the carry-forward period was extended 

to 20 years. Since 1984, s. 111(1)(a) has provided a three-year carry-back of non-capital losses.87  

                                                 
80 SC 1944-45, c 43, ss 4(5) and (6) (RBoA Tab 4); House of Commons Debates, 19–5, vol 4 (26 

June 1944) at 4180–4181 (Hon J Ilsley). 
81 The Income Tax Act, SC 1948, c 52, s 26(d) (RBoA Tab 5); MNR v Eastern Textile Products 

Ltd, 1957 CarswellNat 241, [1957] CTC 48 (Ex Ct) (RBoA Tab 27). 
82 SC 1949, c 25, s 11(5), amending s 26(d) (RBoA Tab 6), renumbered as s 27(1)(e) in RSC 1952, 

c 148 (RBoA Tab 7). 
83 SC 1958, c 32, s 12(1), amending s 27(1)(e) (RBoA Tab 8); see Consolidated Income Tax Act, 

RSC 1952, c 148, s 27(1)(e) following 1958 amendment (ABoA Tab 2). 
84 H McGurran 1958 #1 at 379 (RBoA Tab 41). 
85 Canada, Report of the Royal Commission on Taxation (Privy Council Office, 1966) [Carter 

Commission], vol 2 at 155–156 and vol 3 at 92–95. 
86 Income Tax Act, SC 1970-71, c 63 [1972 Act], s 111(1)(a) (ABoA Tab 3). 
87 SC 1984, c 1, s 54(1) (RBoA Tab 16); Finance, Supplementary Information and NWMM (19 

April 1983) at 27–28; Finance, Explanatory Notes (November 1983) at 78; SC 2005, c 19, s 20; 

Finance, The Budget Plan 2004, Supplementary Information and NWMM (2004) at 331‒332; 

Finance, The Economic and Fiscal Update (November 2005) at 226‒227; Finance, The Budget 

Plan 2006, at 80 and 235; and SC 2006, c 4, s 57(1). 
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(4) The purpose of s. 111(5) is to deny unused losses to unrelated third parties who take control 

of a corporation and change its business 

79. The OSP of s. 111(5) is broader than the test for de jure control. As the FCA held, the OSP 

of the loss restriction rule is to restrict the carryover of non-capital losses if a person or group has 

acquired control over the corporation’s actions, whether by way of de jure control or otherwise, 

and has changed its business. The underlying rationale of the rule is to restrict the use of losses 

where a new person or group has acquired, through majority votes or by another means, the ability 

to dictate the corporation’s actions. Acquiring this degree of control—labelled actual control by 

the FCA as simple nomenclature—through transactions structured to avoid de jure control (as 

Matco did) circumvents and abuses the OSP of the provision. 

80. A GAAR analysis must also consider why Parliament restricts the carryover of a 

corporation’s non-capital losses in the first place, not just why Parliament used an acquisition of 

control as the threshold for that restriction. In this case, the FCA could have gone further than it 

did because the OSP of s. 111(5) is not limited to the control threshold in the rule. 

81. At its core, the purpose for the s. 111(5) restriction is to prevent corporations being acquired 

for their unused losses in order to offset income from a new business for the benefit of new 

shareholders.88 And so s. 111(5) restricts the carryover of non-capital losses where a new person 

or group assumes the ability to dictate the fortunes of a corporation (unless the continuity of 

business exception applies). This reflects the underlying policy that when ownership of a 

corporation changes, along with its business, and the new owners would be entitled to benefit from 

the corporation’s losses, the continuity of tax treatment is interrupted. The provision uses an 

acquisition of control as that marker.  

82. The single exception in s. 111(5)—the continuity of business exception—for when a loss 

business is continued after an acquisition of control has its own OSP: it is to encourage the turning 

around or recovery of an unprofitable business, which may require investment by new owners.89 

                                                 
88 A Scace & D Ewens, The Income Tax Law of Canada, 5th ed (Carswell, 1983) at 106 (RBoA 

Tab 45); Harris at 464 (RBoA Tab 36); P Hogg, J Magee & T Cook, Principles of Income Tax 

Law, 3rd ed (Carswell, 1999) at 408 (RBoA Tab 37); Krishna 1993 at 601 (RBoA Tab 38); and 

Krishna 2014 at 604 (RBoA Tab 39). 
89 OSFC at para 91; Dodge Conf Report at 4:53 (RBoA Tab 34). 
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83. Canada, like the tax systems of other countries, seeks to restrict the carryover of losses 

when there is a change of both ownership and activity. Identifying a change of ownership varies 

by country, with some focusing on share capital, others on voting rights, or both.90 

84. Inherently, an individual taxpayer cannot use another individual’s losses. In the case of a 

corporation, when its control changes, the acquired corporation is in effect treated as a new 

taxpayer because different shareholders become entitled to enjoy the economic benefits from the 

ownership of its shares and the direction of its financial affairs.91 This policy was endorsed by the 

Carter Commission in 1966, which concluded that a corporation should be seen as an intermediary 

for shareholders and that losses were not intended to be used to allow one taxpayer to defer or 

avoid tax liability by deducting losses sustained by another taxpayer. The Commission 

recommended that losses should not be transferrable from one taxpayer to another and that the 

right to carry forward corporate losses should be denied where there is a change of control.92 

85. The purpose of s. 111(5) dates back to the 1958 amendments, and the legislative history 

illustrates why the OSP of s. 111(5) is not limited to a bright-line of de jure control. Parliament 

recognized that losses from one business of one taxpayer should not be permitted to reduce the 

taxable income from another business of another taxpayer. In economic terms, corporations are 

intermediaries for their shareholders (creations of law whose after-tax income is ultimately 

distributed out) and as artificial entities their shares are easily created and traded.93 Parliament 

needed a rule to prevent inappropriate corporate manipulation where an unrelated person or 

persons could access the benefit of another corporation’s losses for use in another business. This 

creates inequity and undermines the tax base. 

86. Therefore, in 1958 Parliament introduced s. 27(5). The restriction applied when: (a) more 

than 50% of the shares of a corporation were acquired by a person or persons who had not owned 

any of the shares of the corporation at the end of the loss year; and (b) the corporation was not, 

                                                 
90 OECD (2011), Corporate Loss Utilisation through Aggressive Tax Planning, OECD Publishing, 

at 35–36 (RBoA Tab 48). 
91 See generally Dodge Conf Report at 4:52 (RBoA Tab 34). 
92 Carter Commission, vol 4 at 261–262. 
93 Duha (FCA) at para 29; Carter Commission, vol 4 at 261–262. 
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during the taxation year in which the loss was claimed, carrying on the business in which the loss 

was sustained.94 

87. The 1958 amendments did not reflect a different purpose from the “acquisition of control” 

rule subsequently adopted in 1963. Notes to the Bill enacting the 1958 amendments indicate that 

Parliament was always concerned with changes in who could control the corporation. The more 

than 50% of the shares rule was an early attempt to capture a change in who could control the loss 

corporation’s destiny and dictate its business.95 

88. There is ample support that Parliament was always concerned that without a restriction it 

would be easy to purchase a loss company and benefit from the carry-forward.96 Practitioners also 

had no difficulty identifying this rationale; McGurran described the 1958 provision as “enacted … 

for the purpose of checking the practice of trading in tax-loss corporations.”97 

89. It soon became apparent that the rule was not achieving its purpose. For example, if a buyer 

acquired a nominal number of shares before the taxation year in which more than 50% of the shares 

were acquired, then the full amount of the losses would be preserved regardless of what type of 

business was carried on in the future.98 Similarly, a person could stay below the 50% overall share 

ownership threshold while taking control of the corporation by manipulating non-voting shares. 

90. In 1963, Parliament added an explicit acquisition of control rule to s. 27(5). The carry-

forward of a business loss sustained in a preceding year was denied where control of the 

corporation had been acquired (after June 13, 1963) by a person or persons who did not, at the end 

of that preceding year, control the corporation and where the corporation was no longer carrying 

on the loss business. The amendment also precluded a corporation from deducting a business loss 

sustained in a preceding year if the loss business was discontinued and control was later acquired 

                                                 
94 SC 1958, c 32, s 12(2), adding s 27(5) (RBoA Tab 8). 
95 See notes to cl 12 in Bill C-39, An Act to amend the Income Tax Act, 1st Sess, 24th Parl, 1958 

(RBoA Tab 9). 
96 Senate Debates, 24–1 (21 August 1958) at 650–651; Senate Standing Committee, Evidence, 24–

1, vol 2 (26 August 1958) at 18–19. 
97 HD McGurran, “Principles of Income Tax” (1958) 6:6 Can Tax J 455 at 465 [McGurran 1958 

#2] (RBoA Tab 42); H Stikeman, A Neil and G Tamaki, eds, Canada Tax Service, (De Boo, 1972) 

(loose-leaf) at 27–168 [Stikeman] (ABoA Tab 23). 
98 C Leach, “Making the Most of Your Losses” in Corp Mgt Conf (CTF, 1960) at 29 (RBoA Tab 

40). 
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by a person or persons who did not control the corporation at any time during the preceding year.99 

This was done to address the possibility of a change in control occurring in the loss year but after 

the discontinuance of the business. 100 

91. The 1963 amendments had the effect of closing a loophole that permitted relationships to 

a corporation to be manipulated using different share classes and rights.101 The former rule 

applying to an acquisition of more than 50% of the shares had proved to be an ineffective marker 

for a change in the ownership of a corporation that no longer carried on the loss business. 

92. The 1963 Budget and debates confirm that the amendments were designed to tighten the 

loss carry-forward restriction and close loopholes to prevent the practice of acquiring shares of 

companies that had unused business losses to avoid paying tax on profits from another business.102 

93. During the second reading of the 1963 Bill, the Minister of Finance expressed concern 

about the trafficking in shares of loss companies.103 Later, the Minister made a more 

comprehensive statement as to the provision’s intent:104 

[Hon. W Gordon] …This will wipe out the loss credit position if there has 

been a change of ownership. The reason, of course, is obvious. People 

with profitable businesses who were paying taxes on their profits 

were making a practice of acquiring companies, often shells which 

had nothing in them but which were in possession of a loss-carry-

forward entitlement, for the purpose of applying this entitlement 

against their profits and thus avoiding the payment of tax. That is 

what this clause is intended to prevent. I am prepared to admit that in 

theory, certainly, if you look upon the corporation which has the 

entitlement as being a separate entity, it does lose its rights, where its 

ownership has been transferred to somebody else. However, that is the 

very thing we are trying to stop. [Emphasis added] 

                                                 
99 SC 1963, c 21, ss 6(1) and (2) and 14, substituting s 27(5), and adding ss 27(5a) and 65A(1) to 

the 1952 Act (RBoA Tab 10); see Consolidated Income Tax Act, RSC 1952, c 148, ss 27(1), 

27(1)(e), 27(5), and 27(5a) following 1963 amendment (ABoA Tab 5); Bates Const & Dev Corp 

v MNR (1973), 73 DTC 234 (T Rev B) (RBoA Tab 24). 
100 Stikeman at 27-169 (ABoA Tab 23). 
101 Stikeman at 27-168 (ABoA Tab 23). 
102 House of Commons Debates, 26-1, vol 2 (13 June 1963) at 1005 and see also 1011–1012; House 

of Commons, Debates, 26-1, vol 3 (23 July 1963) at 2513 (Hon W Gordon). 
103 House of Commons Debates, 26-1, vol 4 (16 October 1963) at 3636–3637 (Hon W Gordon).  
104 House of Commons Debates, 26-1, vol 5 (1 November 1963) at 4287–4288 (Hon W Gordon).  
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94. It has been stated that the government had to “redefine terms” in order to enforce its original 

intention.105 The provision was always aimed at changes in ownership on the expectation that those 

changes would permit new owners to access someone else’s losses. Therefore, the appellant is 

simply incorrect that the 1963 changes to s. 27(5) reflected a change in policy or rationale. In 

addition, an acquisition of more than 50% of a corporation’s shares ceased to have relevance for 

acquisitions after June 13, 1963. The appellant’s reading of the historical provisions is 

fundamentally incorrect; the five-year carry-forward was long spent when s. 111(5) was 

introduced into the 1972 Act (see A.F. at paras 57, 78, 80, and 83).  

95. Parliament also sought to encourage the survival of a loss business through an early 

iteration of a “continuity of business” exception in s. 27(5). If control of a corporation was acquired 

but the loss business continued to be carried on, the prior business losses could be carried forward 

without restriction and a new profitable business could even be introduced. Encouraging the 

survival of a loss business encouraged the preservation of businesses and jobs. In 1983, however, 

this exception was tightened by restricting the deduction of prior losses to the income from the 

loss business (or a similar business) due to concerns that unprofitable corporations were being 

acquired due to tax considerations.106 The 1983 formulation survives today. 

96. In 1963, Parliament did not define the phrase “control of the corporation has been 

acquired”. It was necessary to look to the common law.107 The courts later held the term “control” 

to mean de jure control.108  

97.  When Parliament enacted the 1972 Act and essentially carried over former s. 27(5) into 

s. 111(5), s. 111(4) was introduced to extend an identical restriction to the carry-forward of net 

capital losses from a preceding year (but with no continuity of business exception).109 The 1971 

                                                 
105 Gordon Riehl, Incorporation and Income Tax in Canada, 4th ed (CCH Canadian Ltd, 1965) at 

69 (RBoA Tab 43). 
106 SC 1980-81-82-83, c 140, s 70(1), applicable after November 12, 1981 (RBoA Tab 15); 

Finance, Supplementary information and NWMM (12 November 1981) at 39–40; Finance, 

Explanatory Notes (December 1982) at 119; A Trotta, “Business Losses – The New Rules, 

Taxation of Corporate Reorgs.” (1982) 30:6 Can Tax J 919 [Trotta] at 920 (ABoA Tab 25). 
107 See British American at 15 (RBoA Tab 25). 
108 Buckerfield’s at para 10 (ABoA Tab 13); MNR v Dworkin Furs (Pembroke) Ltd, [1967] SCR 

223 at 227; The Queen v Imperial General Properties Ltd, [1985] 2 SCR 288 at 293–295. 
109 1972 Act, ss 111(1)(b), 111(4) and 111(5) (RBoA Tab 11); and see SC 1984, c 1, s 54(1) 

(RBoA Tab 16); Finance, Explanatory Notes (November 1983) at 78–79. 
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summary of the tax reform legislation on s. 111(4) echoes the purpose of s. 111(5): it was necessary 

to prevent dealing in corporations with capital loss carryovers.110 

98. The legislative history of s. 111(5) demonstrates that Parliament never intended the 

acquisition of control rule to be a bright-line test devoid of any deeper legislative rationale. 

Subsection 111(5) exists within a broad scheme of the Act intended to prevent the arm’s length 

transfer of a corporation’s losses and other tax attributes in order to preserve fairness and equity 

among taxpayers. 

(5) The purpose of s. 256(8): Parliament looked behind the share register to private rights to 

prevent manipulation of relationships with a loss corporation to avoid s. 111(5) 

99. Legal control in s. 111(5) does not operate alone. Parliament reinforced s. 111(5) through 

s. 256(8) by going behind the share register and examining other ways in which a person or group 

can exercise control over a corporation without holding voting control, whether in contract, equity, 

or otherwise, so that relationships to a loss corporation could not be manipulated in order to access 

loss balances for use in a new business for the benefit of new owners. 

100. The OSP of s. 256(8) is to combat structures designed to avoid provisions like ss. 111(4) 

and (5) that apply on an acquisition of control through a right to, or to acquire, shares or to control 

voting rights of shares of a corporation as described in s. 251(5)(b).111 This recognizes the 

artificiality of the de jure control test at common law: under a literal application, holding a right 

in relation to voting shares would not give control, but those rights could give rise to a substantial 

degree of practical control and its attendant benefits. 

101. Subsection 256(8) was enacted in 1981 but first proposed in 1979.112 Before s. 256(8) was 

enacted, s. 251(5)(b) did not apply to ss. 111(4) and (5).113 It was therefore possible for a person 

to acquire an option to purchase shares of a loss corporation and a profitable business could be 

commenced or transferred to the corporation. After the previous years’ losses were absorbed, the 

                                                 
110 Finance, Summary of 1971 Tax Reform Legislation at 31 (Hon EJ Benson). 
111 G Flynn, “Tax Planning for Corporations with Net Capital and Noncapital Losses” in Corp Mgt 

Conf 1981 (CTF, 1982) at 209 (RBoA Tab 35); Trotta, at 919 and 924 (ABoA Tab 25) 
112 SC 1980-81, c 48, s 112(4) (RBoA Tab 14); Finance, NWMM and Supplementary Information 

(11 December 1979) at 77; Finance, Fiscal Statement 1980, Special Release, Richard De Boo 

Limited, Toronto, 28 April 1980, [1980 Fiscal Statement] ed. comment at 40 (RBoA Tab 13) 
113 1972 Act at s 251(5)(b) (ABoA Tab 3). 

https://publications.gc.ca/collections/collection_2016/fin/F2-241-1971-eng.pdf
https://www.budget.gc.ca/pdfarch/1979-pap-eng.pdf


27 

option could be exercised and then control would be acquired.114 In effect, the real owners could 

circumvent the restriction in s. 111(5) and offset the income from the new business with the 

corporation’s prior losses. 

102. Subsection 256(8) was the legislative response to counteract structures where a taxpayer 

acquired a right to, or to acquire, shares or to control voting rights and one of the main purposes 

of that acquisition was to avoid the limitation on the deductibility of non-capital and net capital 

losses. As currently drafted, if a taxpayer acquires a s. 251(5)(b) right and the main purpose test is 

met, then for purposes of determining whether control has been acquired s. 256(8) deems the 

taxpayer to have exercised those rights when acquired. This may deem the taxpayer to have 

acquired shares, which may cause an acquisition of control to occur for purposes of the Act.115  

103. It is clear that the purpose of s. 256(8) is to prevent the circumvention of s. 111(5) by 

establishing relationships with a corporation or its shareholders through rights relating to shares 

that do not give rise to de jure control. 

104. Subsection 256(8) further reveals that Parliament believed that even potential control is 

sufficient reason to extend the restriction of corporate losses. Moreover, the rights caught by 

s. 251(5)(b) are private rights. They do not need to reside in a corporation’s governing statute or 

constating documents. In addition, the ability to reduce the voting rights of another shareholder is 

among the rights referred to in s. 251(5)(b). The ability to reduce another shareholder’s voting 

rights is equally effective at altering the reality of control as direct rights over voting shares.116 

(6) Subsection 256(7) is a contextual factor revealing Parliament’s intention to target 

fundamental changes in share ownership 

105. Subsection 256(7) is another important contextual factor revealing Parliament’s intention 

to go beyond strict voting rights to prevent manipulation of relationships. The provision also 

indicates that, ultimately, loss restrictions are intended to apply when there are fundamental 

changes in share ownership. Through s. 256(7), Parliament preserves losses when related party 

                                                 
114 Trotta at 924 (ABoA Tab 25). 
115 SC 1980-81, c 48, s 112(4) (RBoA Tab 14); amended, including by SC 1980-81-82-83, c 140, 

s 131(3) (RBoA Tab 15). 
116 SC 1998, c 19, ss 242(2)‒(3) (RBoA Tab 23); Finance, Explanatory Notes (December 1997) 

[1997 Explanatory Notes] at 525‒526 and 538‒539. 
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transactions occur because there is no underlying change in economic ownership, and Parliament 

deems acquisitions of control when fundamental breaks in corporate ownership occur. 

106. Before 1977, when two or more corporations amalgamated, unabsorbed losses of the 

predecessors could not be carried over to the new amalgamated corporation. Although this 

discouraged amalgamations effected for the purpose of trafficking in loss corporations, it was 

considered harsh in some instances.117 Amendments adding ss. 87(2.1), 88(1.1), and 88(1.2) in 

1977 removed impediments to carrying over losses of a predecessor or subsidiary upon an 

amalgamation or a winding up. At the same time, s. 256(7) was introduced to restrict these new 

provisions and give effect to ss. 111(4) and (5).118 

107. Generally, under s. 256(7), an acquisition of control will be deemed not to occur where 

there is a significant continuity of shareholder ownership and the rationale for restricting losses 

does not apply.119 This is illustrated by s. 256(7)(a), which deems an acquisition of control of a 

predecessor corporation not to have occurred when shares are acquired by a person who was 

related to that corporation immediately before the acquisition. (This provision deemed there to be 

no acquisition of control when Newco became the appellant’s sole voting shareholder). 

108. Paragraph 256(7)(b) contains deeming rules when two or more corporations amalgamate. 

Generally an acquisition of control is deemed not to occur on an amalgamation involving related 

parties, to allow related party corporate reorganizations.120 For an amalgamation of widely-held 

corporations, s. 256(7)(b)(iii) generally deems control of each predecessor to have been acquired 

immediately before the amalgamation, and losses of the predecessors do not continue through to 

the amalgamated entity. There is an exception to the deemed acquisition of control when, using a 

“hypothetical shareholding” test, the combined interest in the amalgamated entity held by 

                                                 
117 G Tamaki, “Corporate Acquisitions, Amalgamations, Reorganizations and Liquidations” 1971 

Conf Report (CTF, 1972) at 145 (RBoA Tab 46). 
118 SC 1977, c 1, ss 42(6), 43(11), and 99, adding ss 87(2.1), 88(1.1), 88(1.2), and 256(7) (RBoA 

Tab 12); B Arnold and D Poynton, “Tax Treatment of Losses on Amalgamation and Winding-up” 

(1978) 26:4 Can Tax J 444 at 445–448 (ABoA Tab 19). 
119 Birchcliff Energy Ltd v The Queen, 2015 TCC 232 [Birchcliff #1] at para 96, but set aside in 

2017 FCA 89 for unrelated reasons. 
120 See s 256(7)(b)(ii) and see also s 256(7)(b)(iii)(A). 
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shareholders of one predecessor would be sufficient to control the new entity. With this level of 

continued ownership, control of that predecessor is not deemed to have been acquired.121 

109. Paragraph 256(7)(c)—enacted in 1998, not in 1988 as implied by the appellant—deals with 

reverse takeovers, including those involving a widely-held corporation.122 Under s. 256(7)(c), if 

two or more persons dispose of shares of a particular corporation in exchange for shares of another 

corporation (referred to as the acquiring corporation), control of the acquiring corporation is 

deemed to have been acquired to the extent that the aggregate shares issued as part of the 

transaction would be sufficient to trigger an acquisition of control if they were held by a single 

hypothetical shareholder. The purpose of this rule is to prevent the circumvention of what would 

have been the result had a profitable public corporation, being the larger of the two corporations 

and widely-held, simply acquired a loss corporation.123 

110.  For example, s. 256(7)(c) would prevent DKCM from doing an IPO using a new company 

followed by a reverse takeover with the appellant in order to access the Tax Losses.124 

111. The history of s. 256(7) illustrates Parliament’s intention to prevent the manipulation of 

relationships to loss corporations. For example, s. 256(7)(a)(i) was amended to exclude a right 

under s. 251(5)(b) so that taxpayers could not use an option to first become related to a loss 

corporation in order to take advantage of the relief granted for related party reorganizations.125 

(7) The GAAR is Parliament’s legislative response to abusive loss trading 

112. It is clear that the GAAR is Parliament’s legislative response to abusive arm’s length loss 

trading activity. The history of the 1980s tax reform shows that the GAAR was, in part, spurred 

by concerns about abusive tax avoidance involving loss transfers between arm’s length persons. 

Enacting the GAAR made clear that the Parliament believed, in 1988, that the OSP of s. 111(5) 

was not fully expressed in its text and needed to be protected from abuse. 
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123 1997 Explanatory Notes at 536-537. 
124 See Birchcliff as an example of the GAAR being applied to the avoidance of s 256(7). 
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113. The historical record demonstrates that the single biggest driver behind the adoption of a 

GAAR was the negative impact of corporate tax avoidance, and in particular, the trading of losses 

and other tax attributes. Various officials, including the Auditor General and the Assistant Deputy 

Minister of the Department of Finance, emphasized this problem in public documents and 

publications at the time, including the 1986 tax reform guidelines and the 1987 White Paper.126 

The GAAR was also intended to reduce the complexity that the necessary ad hoc legislative 

responses created in Canadian tax laws.127 

114. The GAAR was the culmination of legislative activity aimed at curtailing loss trading after 

the early 1980s recession. The lesson for Parliament was that after-the-fact specific amendments 

created a patchwork system, invited taxpayers to design new schemes, and did not deal with 

abusive loss trading in a principled way. That legislative action and taxpayer reaction included—

in a relatively short time—legislation first proposed: (a) in the 1986 Budget to limit partnership 

loss deductions to amounts that were economically at risk;128 (b) in the fall of 1986 to prevent the 

use of intercorporate dividends on collateralized preferred shares to effectively transfer losses and 

other tax balances;129 and (c) in early 1987 to prevent loss trading and loss offset transactions.130 

                                                 

 

  

 

 

  

   

 

 

  

   

   

  

 

 

 

  

 

 

126  Canada, Office of the Auditor General,  Report of the Auditor General of Canada to the House

of Commons, 31 March 1986, at paras 4.31–34 and 4.38–48; Finance,  Guidelines for Tax Reform

in Canada, October 1986  [1986  Guidelines]  at 6–7; David Dodge, “A New and More Coherent

Approach to Tax Avoidance” (1988) 36 Can Tax J. 1  [Dodge CTJ]  at 3 and 9 and fn 36 (RBoA

Tab  33); and Finance,  The White Paper, Tax Reform 1987 (18 June 1987)  [the  White Paper]  at

57;  Finance, Tax Reform 1987,  Economic & Fiscal Outlook  (18 June 1987) at 28–29 and 32–33.
127  White Paper  at 55–58; Finance, Tax Reform 1987:  Income Tax Reform  (18 June 1987)  [Income

Tax  Reform]  at  129–130  and  137–143;  Finance,  Supplementary  Information  Relating  to  Tax

Reform  Measures,  (16  December  1987)  [1987  Supp.  Information]  at  99–104  and  135–151;

Finance,  Explanatory  Notes  to  Legislation  Relating  to  Income  Tax,  (June  1988)  [1988

Explanatory Notes]  at 461–468.
128  Finance, 1986 Budget,  Budget Speech  (26 February 1986) at 12–13; SC 1986, c 55, s 25,  adding

ss  96(2.1) to (2.7) (RBoA Tab  17); Finance,  Technical Notes  (October 1986) at 33–36.
129  Finance, Release, 86-197,  Changes Announced on Tax Treatment of Intercorporate Dividends

(27 November 1986) (RBoA Tab  18); enacted by SC 1987, c 46,  s 41,  adding ss 112(2.4) to (2.9)

(RBoA  Tab  19);  Finance,  Technical  Notes  to  a NWMM  Relating  to  Income  Tax  (3  June  1987)

[1987 Technical Notes]  at 59–62;  R Couzin and R Dart, “The New Preferred Share Rules”  1987

Conf Report (CTF, 1988) 18:1  [Couzin & Dart]  at 13–16 (RBoA Tab  32).
130  Finance,  Draft Income Tax Amendments and Technical Notes, Special Release,  Acquisitions of

Gains and Losses, De Boo, January 1987, at iii.
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115. In the 1987 Budget, the Minister of Finance revealed that corporate tax revenues were $1.2 

billion lower than forecast, mainly due to the unexpected use of loss balances. The Minister 

expressed serious concerns about tax loss trading and referred to the large stock of unused losses 

and deductions built up from the 1981–1982 recession.131 Amendments were ultimately made in 

1987 to ss. 111(4) and (5) to extend the restrictions and introduce additional rules, including the 

addition of s. 249(4) to deem a year-end upon an acquisition of control of a corporation. Those 

amendments also addressed structures designed to trade current year losses.132 

116. In testimony before the Standing Committee considering the tax reform documents, the 

Assistant Deputy Minister, Tax Policy, of the Department of Finance explained the pressure 

created on public revenues by the losses generated in the early 1980s recession: the loss balances 

were time limited and firms sought to utilize them before they expired.133 Attempts were being 

made to address the pressure through amendments on a case-by-case basis, but a new approach 

was needed. The GAAR signaled a major structural change to tax avoidance in Canada.134 

117. It is not the case, as the appellant argues, that when Parliament enacted the de facto control 

rule in s. 256(5.1) in 1988 for other provisions, including for the associated corporations rules, 

Parliament made a deliberate decision to leave s. 111(5) unguarded. The aim of those provisions 

is quite different from the mischief of corporate loss trading between unrelated parties, and the 

rationale for introducing de facto control into those rules did not necessarily apply to the loss 

restriction rules. For example, the associated corporation rules seek to identify a single economic 

group in order to prevent the multiplication of the small business deduction and other tax 

preferences, which is quite different from restricting the transfer of losses.135  

                                                 
131 Finance, 1987 Budget, Budget Speech (18 February 1987) at 12–13 and 20–21. 
132 Enacted by SC 1987, c 46, ss 40(1) and (2), and 70(1) and 71(2), and see ss 11(1) and (2), 24(1) 

and 71(2), adding ss 37(1)(h), 37(6.1), 69(11), 249(4), and extending s 256(8) (RBoA Tab 19); 

1987 Technical Notes at 15, 36–37, 53–55, 66–69 and 97–99. 
133 House of Commons, Standing Committee on Finance and Economic Affairs, Evidence, No 70, 

2nd Sess., 33rd Parl, 22 June 1987 at 24–25 (RBoA Tab 20). 
134 White Paper at 26, 49–50; Income Tax Reform at 25; also Dodge CTJ at 5 (RBoA Tab 33); 

and Jacques Sasseville, “Implementation of the General Anti-Avoidance Rule” in Corp Mgt Conf 

1988 (CTF, 1988) 4:1 [Sasseville] at 4:2 (RBoA Tab 44). 
135 Finance, 1988 Budget, Budget Papers (10 February 1988) at 5–6; Income Tax Reform at 131; 

1988 Explanatory Notes at 496–504; SC 1988, c 55, s 192(3), adding s 256(5.1) (RBoA Tab 22). 
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118. Introducing de facto control into s. 111(5) would also have created an untenable degree of 

uncertainty for non-tax motivated corporate transactions. De facto control can arise frequently in 

relation to lenders and financers of distressed companies acting commercially, even if they do not 

seek to change the business or benefit from unused losses. A de facto control test would create 

administrative complexity and uncertainty for both taxpayers and the tax authority as well as 

potentially unintended effects on loss continuity, without necessarily advancing Parliament’s true 

policy aim. Ordinary lenders do not hollow out a failing business to preserve unused losses for use 

in a new business for the benefit of new shareholders. 

119. The appellant’s de facto control argument implies that Parliament was only concerned 

about acquisitions of de jure control in relation to loss trading, or that Parliament was prepared to 

tolerate loss trading around the margins of an acquisition of de jure control. This argument defies 

the historical record. At the same time de facto control was introduced through s. 256(5.1), 

Parliament responded to abusive loss trading by enacting the GAAR. 

120. In Alta Energy, this Court stated that the GAAR was enacted to catch unforeseen tax 

strategies.136 The GAAR was also enacted to catch foreseen strategies that would be considered 

abusive. From the outset of the introduction of the GAAR, the government stated that some 

specific anti-avoidance rules in the Act would be reviewed to consider whether they should be 

repealed or revised.137 And when the GAAR was enacted, other provisions were repealed for the 

reason that they were no longer considered necessary in light of the GAAR.138 The GAAR was 

introduced to address both structures that might develop in the future and also abusive tax planning 

already known to defeat existing provisions in the Act.139  

121. The appellant’s position rests on a false dichotomy: that Parliament could only choose the 

legal test of de jure control or de facto control. Parliament had another option: to enact the GAAR 

to deal with avoidance transactions while leaving the distinction between de jure control and de 

facto control in place for bona fide commercial transactions. And accepting that the GAAR was 

                                                 
136 Alta Energy at para 80 and see para 141. 
137 White Paper at 57; Income Tax Reform at 129–131. 
138 SC 1988, c 55, ss 33(1), 34(3), 157(1), 185(1), and 187(1), repealing ss 55(1), 56(3), 190.19, 

245, and 247(1) (RBoA Tab 22); 1988 Explanatory Notes at 90, 94, 397, and 470; Sasseville at 

4:11–12 (RBoA Tab 44). 
139 House of Commons, Standing Committee on Finance and Economic Affairs, Evidence, No 76, 

2nd Sess, 33rd Parl, 29 June 1987 at 7, 13–14, and 17 (RBoA Tab 21). 
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Parliament’s legislative response in 1988 does not eliminate the distinction between de jure control 

and de facto control; it acknowledges that the OSP of s. 111(5) can be defeated or circumvented. 

C. The GAAR struck a new balance between certainty, predictability, and fairness 

122. The appellant founds its argument on the principles of certainty, predictability, and fairness 

to individual taxpayers. In enacting the GAAR, however, Parliament was primarily concerned 

about fairness to the taxpaying public as a whole; it did not place certainty and predictability on 

an apex above broad considerations of fairness and the need for stable revenues.140 The GAAR 

necessarily creates uncertainty for those taxpayers who engage in transactions primarily for the 

purpose of avoiding tax.141 Striking the balance of certainty and predictability for taxpayers and 

fairness for the taxpaying public and the tax system through the GAAR is Parliament’s prerogative. 

123. The GAAR is a legislative constraint on the Duke of Westminster principle that taxpayers 

have the right to arrange their affairs to minimize tax payable within the confines of the law, and 

on tax certainty for taxpayers who undertake transactions primarily to obtain tax benefits.142 It 

draws a line between legitimate tax minimization and abusive tax avoidance. Parliament intended 

to establish a reasonable balance between the protection of the tax base and taxpayers’ need for 

certainty in planning their affairs.143 

124. The GAAR was part of a package of tax reform amendments enacted in 1988.144 

Throughout the multi-year tax reform exercise in 1986 and 1987 that led to the GAAR, it was clear 

that in enacting the GAAR Parliament consciously chose ultimately to prioritize fairness and 

equity over certainty in tax planning. The tax reform exercise emphasized the need for a fairer and 

simpler tax system that encouraged productive economic activity while providing a reliable and 

stable source of public revenue.145 

125. The GAAR was intended to be a significant break from prior experience. That prior 

experience included this Court’s decision in Stubart, which declined to introduce a business 

                                                 
140 See generally Lipson at paras 21 and 52. 
141 Copthorne at para 66. 
142 Commissioners of Inland Revenue v Duke of Westminster, [1936] AC 1 (HL) at 19; Trustco at 

para 13; Alta Energy at para 2. 
143 1988 Explanatory Notes at 461 and see generally 461–468; Trustco at para 15. 
144 SC 1988, c 55 (RBoA Tab 22). 
145 1986 Guidelines at 3. 
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purpose test into Canadian tax law.146 After Stubart, a profusion of sophisticated tax-motivated 

strategies emerged involving various technical provisions of the Act. Taxpayers came to expect 

that artificial, purely tax-motivated transactions were acceptable unless they were banned by 

specific legislation, which was rarely—if ever—made retroactive.147 

126. In the tax reform exercise, corporate tax write-offs and tax credits were identified as a 

major contributor to fiscal instability. It was also recognized that the transfer of losses and other 

tax incentives often necessitated changes in legislation designed to block those transfers, leading 

to a cycle of action and reaction, undesirable complexity, and uncertainty for taxpayers.148 This 

Court recognized that cycle in Stubart. By the 1980s, Finance often resorted to press releases 

proposing new specific anti-avoidance rules in order to respond quickly to avoidance activity.149  

127. In the February 1987 Budget, the Minister of Finance expressed concern that abusive tax 

avoidance transactions were eroding corporate tax revenue and undermining the integrity of the 

tax system. The Minister announced his intention to “propose improved general anti-avoidance 

rules as part of tax reform” to ensure a fairer and more stable income tax system.150 The White 

Paper released soon after was designed around broad objectives including increased fairness in the 

tax system and balanced revenue sources. Artificial tax avoidance eroded that fairness.151 

128. It was a goal of tax reform to end the cycle of action and reaction: the government was no 

longer content to play the role of late-comer in the tax avoidance game.152 The government 

believed that the existing provisions in the Act (including former s. 245(1)) were inadequate to 

deal with a number of blatant tax avoidance arrangements. A new general anti-avoidance rule was 

intended to constrain abusive tax avoidance while striking a balance between the need for certainty 

in planning commercial affairs and the government’s responsibility to protect the tax base and 

                                                 
146 Stubart Investments Ltd v The Queen, [1984] 1 SCR 536 [Stubart] at 575‒576. 
147 Dodge CTJ at 4 (RBoA Tab 33); White Paper at 55–58. 
1481986 Guidelines at 7. 
149 Income Tax Reform at 130 and see generally 1–2, 25, and 129–132 and Annex 1; Stubart at 

580; Dodge CTJ at 4 (RBoA Tab 33). 
150 Finance, 1987 Budget, Budget Speech (18 February 1987) at 11–12; Finance, 1987 Budget, 

Budget Papers (February 1987) at 20–21. 
151 White Paper at 3, 43, and 57‒58. 
152 Sasseville at 4:2 (RBoA Tab 44); and see Dodge CTJ at 4 (RBoA Tab 33). 
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fairness of the tax system.153 The vast majority of business, family, or investment transactions will 

not be affected by the GAAR since they will primarily have a bona fide non-tax purpose and thus 

not be avoidance transactions under s. 245(3).154 

129. It was always recognized that a GAAR would inevitably carry with it a degree of 

uncertainty for taxpayers.155 Throughout the consultation process, and despite making changes to 

the proposed GAAR, the government consistently maintained that equity required that firm 

measures be taken to block sophisticated strategies designed to yield tax advantages not intended 

by Parliament.156 

D. The appellant’s GAAR analysis perpetuates the trial judge’s errors 

130. The trial judge erred in identifying the OSP of each of ss. 111(1)(a), 111(5), and 256(8). 

The appellant perpetuates those errors and offers a deficient GAAR analysis. 

131. The trial judge described the rationale of s. 111(1)(a) as being to provide relief to taxpayers 

who have suffered losses because “the government, through income tax, shares in the income of a 

taxpayer”.157 However, he did not examine why this is so or conduct a contextual and purposive 

analysis. He failed to recognize that the OSP of s. 111(1)(a) is not to make losses refundable, but 

to measure income more accurately. If he had recognized the correct OSP, he would have 

recognized that treating losses as tradeable assets for the benefit of a new business owned by new 

shareholders bears no relationship to that OSP. 

132. The appellant does not analyze s. 111(1)(a) as one of the relevant provisions. The appellant 

considers s. 111(1)(a) only as a contextual factor informing the OSP of s. 111(5). The appellant 

begins from the premise that s. 111(1)(a) is a broadly permissive provision when it has historically 

been the opposite: a limited exception to a broad principle that losses are refundable only on a 

strictly controlled basis. Unlimited corporate loss refundability has never been Parliament’s 

policy.158 

                                                 
153 Dodge CTJ at 3 (RBoA Tab 33). 
154 1988 Explanatory Notes at 463; Copthorne at para 66. 
155 Income Tax Reform at 129‒130. 
156 1987 Supp. Information at 99–104 and 135–151. 
157 Reasons at para 99. 
158 Mintz Report at 4.13 and 4.15‒4.16; OSFC at paras 93‒96. 
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133. With respect to s. 111(5), the trial judge recognized that the OSP is to prevent the 

manipulation of corporations with losses by a new person or group through effective control over 

the corporation. However, the trial judge then tied himself to the four corners of de jure control. 

He failed to recognize that the context and purpose of the provision clearly indicates Parliament’s 

intention to go beyond voting rights in determining who controls a corporation. If he had done so, 

he would have recognized that voting control is merely a marker for when a new person or group 

can direct the corporation’s destiny, change its business, and benefit from its losses. He would also 

have recognized that avoidance transactions may achieve this result without an acquisition of 

de jure control, thereby abusing the rationale for the loss restriction rule. 

134. The appellant perpetuates that same error. The appellant makes the text of s. 111(5) 

determinative, reducing it to a bright-line test with no regard for Parliament’s rationale for enacting 

the provision. This inevitably leads to a circular result, where effective control cannot exist without 

de jure control: the rationale of a rule based on de jure control becomes to catch only acquisitions 

of de jure control. The appellant fails to “go behind” the meaning of the words. 

135. Both the trial judge and the appellant ultimately view the GAAR inquiry as replacing the 

legal test in the text of the Act—de jure control—with an alternate legal test. That is not the purpose 

of the GAAR. The GAAR prevents the existing legal test from being abused by avoidance 

transactions that defeat and circumvent its OSP. Where a new person or group secures the ability 

to direct the affairs and fortunes of a corporation and introduces a new business so that new owners 

benefit from prior losses, all while purposefully avoiding acquiring de jure control, the rationale 

of s. 111(5) is circumvented and defeated. No new legal test need be created to recognize this 

result. 

136. The appellant makes fundamental errors in its contextual analysis. The appellant relies on 

the absence of language that Parliament specifically included in other provisions—such as 

references to de facto control as found in s. 256(5.1), or to a substantial equity test as found in 

s. 256(1.2)(c)—but not in s. 111(5). This draws an inference that is not permitted in a GAAR 

analysis: the absence of language found in another provision cannot be used to infer the rationale 

of the provision before the Court. That inference truncates the proper textual, contextual, and 
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purposive analysis of the provision, leads to a blinkered focus on the legislative text, and ultimately 

reads the GAAR out of the Act.159 

137. The appellant also improperly invokes the subsequent amendment to s. 256.1, which 

introduced a substantial equity test to the acquisition of control provisions, as illustrating a change 

in legislative rationale. This is not proper. A subsequent amendment could reflect a change in 

legislative policy, but it could equally be a clarification or reinforcement of existing policy. The 

only way to determine the significance of an amendment is to first undertake a comprehensive 

textual, contextual, and purposive analysis of the OSP of the pre-amendment statutory scheme.160 

138. Finally, the appellant erroneously cites an administrative ruling issued by the CRA in 2003. 

That kind of document has no weight in a textual, contextual, and purposive analysis.161 An 

administrative ruling is not part of the legislative history and sheds no light on the legislative 

rationale. It reflects merely the views of rulings officials and does not assist the GAAR inquiry. 

139. Although the trial judge recognized that the OSP of s. 256(8) is to prevent a taxpayer from 

circumventing s. 111(5) by acquiring control over shares or voting rights in order to achieve 

effective control over a corporation, he erred by failing to consider the full scope of rights 

enumerated in s. 251(5)(b). The trial judge focused only on whether Matco acquired a right to 

control the Remaining Shares held by Newco.162 He failed to consider the extent to which Matco 

had restricted Newco’s ability to control the appellant, and whether reducing Newco’s ability to 

exercise voting control was consistent with the OSP of s. 256(8). The appellant essentially ignores 

s. 256(8) before this Court, devoting only two paragraphs to it. That is not a proper GAAR analysis. 

E. Second Step: the Avoidance Transactions Are Abusive 

140. Once the OSP of the relevant provisions is discerned, the second step is to determine 

whether the transactions’ result is consistent with or defeats, circumvents or frustrates that OSP.163 

                                                 
159 Copthorne at paras 108–111. 
160 Oxford at paras 46, 85, and 91. 
161 See also Birchcliff at para 32; and see CRA, Income Tax Technical News, ITTN-34 (27 April 
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162 Reasons at paras 137 and 157. 
163Trustco at para 44; Copthorne at paras 71–72; Alta Energy at para 32. 
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141. Because the trial judge erred in discerning and applying the OSP of ss. 111(1)(a), 111(5), 

and 256(8), his analysis is afforded no deference. An appellate court is free to replace that analysis 

with its own.164 The FCA correctly recast the OSP of s. 111(5), and its conclusions are correct. 

Although the FCA did not then need to consider the OSP of ss. 111(1)(a) and 256(8) to dispose of 

the appeal, it remains open to this Court to consider those provisions in an abuse analysis. 

142. The FCA correctly recognized that, in light of the OSP of s. 111(5), it is not determinative 

that Matco obtained the ability to dictate the appellant’s course without acquiring de jure control. 

If a new person or group obtains control of a loss company’s destiny through transactions designed 

to avoid an acquisition of de jure control in order to use the losses in a new business for the benefit 

of new owners, the OSP of s. 111(5) is circumvented and frustrated. 

143. The FCA was also correct that the trial judge made a palpable and overriding error of fact 

by failing to give effect to the severe restrictions on Newco’s ability to exercise its voting rights 

imposed by the Investment Agreement. That agreement diluted Newco’s equity interest in the 

appellant to 21%, prevented Newco from independently exercising its ownership rights, compelled 

it to support and assist Matco, and imposed financial penalties for failing to approve a Corporate 

Opportunity. The FCA recognized that Matco blatantly avoided an acquisition of control despite 

these restrictions, through the $10 USA Breaker transaction. This result is patently contrary to the 

OSP of ss. 111(5) and 256(8).  

144. Viewed realistically, every aspect of the transactions in this case was structured to effect a 

sale of the appellant’s Tax Losses to new owners for use in a new business, while circumventing 

s. 111(5). The objective from the outset was to monetize the appellant’s unused Tax Losses and to 

compensate Newco for transferring control of them to an unrelated party. Newco was never 

looking to invest in a new business. Matco took on all risk, since after the Spin-Out Transaction 

the appellant was an empty shell with no assets and no capacity to repay the surrender value of the 

convertible debenture plus interest.  

145. The $10 USA Breaker transaction was undertaken to ensure that the Investment Agreement 

could not be a USA that would alter the locus of de jure control. And the creation of non-voting 

                                                 
164 594 BC at para 64; Oxford at para 107. 
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common shares in the appellant manipulated Matco’s relationship to the appellant through share 

rights that did not reflect the true scope of its interest.  

146. The severe restrictions on both Newco and the appellant under the Investment Agreement 

locked up the appellant to hedge Matco’s risks. The appellant was no longer “at the will and order” 

of Newco. Newco and the appellant could only cooperate with Matco in pursuing a Corporate 

Opportunity. This substantially limited the powers of the appellant’s board and negated the voting 

rights attached to Newco’s Remaining Shares. The locus of control was altered. 

147. These restrictions were backed by financial incentives for Newco: failure to approve a 

Corporate Opportunity or a Sale Opportunity would deprive Newco of the $800,000; and a 

disposition of Newco’s shares or the Remaining Shares to another purchaser would obligate 

Newco to repay the $3 million debenture plus a $1 million penalty. Newco had no capacity to 

make that payment. The consequences under the Investment Agreement became a hammer 

compelling Newco’s cooperation. As the FCA found, there was no realistic chance that Newco or 

the appellant would reject a Corporate Opportunity. 

148. Indeed, Mr. Goold (Newco’s CFO) was not even aware of the details of the transaction 

with DKCM. He did not recall discussions with Mr. Ross about accepting the DKCM proposal.165 

Mr. Ross from Mactco did not recall discussing the actual terms of a Corporate Opportunity with 

Newco, only due diligence in the IPO process. And Mr. Ross negotiated the terms of the actual 

agreement reached with DKCM.166 Matco held the reins; Newco ceded its role despite holding 

more than 50% of the votes.  

149. Once the appellant was locked down and Newco’s ability to exercise rights of ownership 

was restricted, all that remained was to locate new owners who would use the appellant to 

commence a new business. The Tax Losses were artificially preserved for this purpose.167 

150. It was also not a realistic option for the appellant to undertake an IPO on its own. The 

appellant had no capacity to attract $100 million of new equity in the public markets. More 

importantly, that was never the intent. The appellant’s gilding itself as reinvented, and its claim 

                                                 
165 Goold evidence, AR Tab 14 at 112–114 and 139. 
166 Ross evidence, AR Tab 13 at 73–77; Emails dated December 15, 2008, December 18, 2008, 

and December 19, 2008, RR Tabs 108, 109, and 61.  
167 See Copthorne at paras 99, 107, and 127. 
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40 

that Parliament intended the Tax Losses to be used for this purpose, rings hollow. Similarly, the 

invocation of certainty for corporate transactions rings equally hollow. There was never an 

assurance that the Tax Losses would be available. Subscribers in the IPO were advised that the 

Tax Losses could be challenged, and they knowingly accepted that risk. 

151. Parliament did not provide a carry-forward in s. 111(1)(a) so that corporate non-capital 

losses would offset the profits of a new business for the benefit of new shareholders. This result 

turns the scheme of limited refundability into one of full refundability. Here, the new owners did 

not suffer the economic cost associated with the prior Tax Losses but, absent the GAAR, would 

enjoy the benefit of the carryover. Nor did Parliament deliberately limit s. 111(5) to de jure control 

in order to permit this kind of transaction. These transactions went to striking lengths to circumvent 

both ss. 111(5) and 256(8), and defeated their OSP. The GAAR applies and the FCA was correct 

to hold that the use of the Tax Losses should be denied. 

PART IV — COSTS 

152. There is no reason to depart from the ordinary rule that costs should follow the event. 

PART V — ORDER SOUGHT 

153. The Crown asks that the appeal be dismissed. 

PART VI — SUBMISSIONS ON SENSITIVITY OF INFORMATION ON FILE 

154. Not applicable. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

Dated this 27th day of July, 2022. 

 

   
__________________  _________________  

Michael Taylor    Perry Derksen 

 

Counsel for the Attorney General of Canada 
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