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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. This appeal concerns the interpretation of the annuity provisions in the Robinson-Huron 

and Robinson-Superior Treaties of 1850 (“Robinson Treaties” or “Treaties”) between the Crown 

and the Anishinaabe of the upper Great Lakes in what is now Ontario. The terms of the two Treaties 

are substantially identical. The relevant provision of the Robinson-Huron Treaty reads: 

The said William Benjamin Robinson, on behalf of Her Majesty, 
Who desires to deal liberally and justly with all Her subjects, 
further promises and agrees that should the territory hereby ceded 
by the parties of the second part at any future period produce such 
an amount which will enable the Government of this Province, 
without incurring loss, to increase the annuity hereby secured to 
them, then and in that case the same shall be augmented from 
time to time, provided that the amount paid to each individual 
shall not exceed the sum of one pound Provincial currency in 
any one year, or such further sum as Her Majesty may be 
graciously pleased to order; and provided further that the number 
of Indians entitled to the benefit of this treaty shall amount to two-
thirds of their present number, which is fourteen hundred and 
twenty-two, to entitle them to claim the full benefit thereof; and 
should they not at any future period amount to two-thirds of fourteen 
hundred and twenty-two, then the said annuity shall be diminished 
in proportion to their actual numbers.1 

2. The majority of the Court of Appeal for Ontario, differing among themselves on whether 

Treaty interpretation is reviewable on a correctness or a deferential standard, upheld the trial 

judge’s interpretation of the Treaties finding that the augmentation clause created both a collective 

annuity and a separate individual annuity. The majority held that it imposed a mandatory 

augmentation obligation triggered when the annuity can be increased without incurring loss, which 

could be assessed and calculated by a court. 

3. The correct interpretation of the Treaties is reflected in the decision of the minority of the 

Court which found that there is only one annuity under each Treaty, which was to be (and in fact 

was historically) distributed in its entirety to the members of the First Nations. The annuity is 

subject to an aggregate limit of £1 (equivalent to $4) per-person, but the Crown also promised to 

 
1  Emphasis added. See Appendix “A” below for the full provisions of the Treaties.  
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consider increases to the annuity from time to time, as “Her Majesty may be graciously pleased to 

order”. This discretion is not unfettered and is subject to the Honour of the Crown. 

4. This interpretation of the augmentation promise reflects the very words of W.B. Robinson, 

the negotiator of the Treaties, as heard and understood by a Batchewana First Nation signatory: 

When you get the four dollars per head per year I now promise you 
then the government which I here represent will have fulfilled my 
promise I am now making to you. But if your great Mother the queen 
should think it right to give you more it will only be by her gracious 
goodness towards you to do so.2 

5. This interpretation is most consistent with both a plain reading of the augmentation 

provision and the historical evidence regarding how the parties actually understood the annuity 

obligations. It is most consistent with the respective interests of the Crown and Anishinaabe, where 

the Crown could limit its immediate financial exposure, but have discretion to augment the annuity 

if the ceded lands were profitable; and the First Nations were reassured that the annuity would be 

augmented up to $4 if the lands proved profitable, with additional increases “in Her Majesty’s 

graciousness”. 

6. The declaratory relief the minority would have imposed reflects this correct interpretation 

and grants the appropriate relief for the Crown’s acknowledged failure to review and exercise its 

discretion to augment the annuities. Ontario affirms that the Crown’s exercise of discretion as to 

the annuity was, and continues to be, subject to the doctrine of the Honour of the Crown. The 

Honour of the Crown continually informs Crown action and requires the Crown to act diligently 

and to endeavour to ensure that the intended purpose of a constitutional promise to Indigenous 

Peoples is accomplished. But it is the Crown that ultimately bears the burden of decision, to be 

exercised in conformity with the Honour of the Crown. 

7. The failure of the Crown to exercise its discretion to augment over the preceding 150 years 

is not a matter that should be remedied and assessed by a court in a further trial. The minority went 

too far in conferring on the courts a distributive justice function to review in substantive terms the 

exercise of the Crown’s discretion to augment. Polycentric considerations, balancing Treaty 

augmentation with broad economic and policy issues underlying such considerations including 

discretionary decisions about the allocation of public resources, are the responsibility of government 

 
2  Affidavit of Elder John Mashekyash dated June 1, 1893, Ex01-1332, Ex1A-1332 (trans) 

[Mashekyash Affidavit]. 
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to be exercised always subject to the upholding of the Honour of the Crown. This permits the court 

to review the exercise of that discretion to ensure that it has been approached honourably; but not 

itself assume the government mantle and exercise the promised discretion. 

8. In Ontario’s view, reconciliation is best achieved by the Parties themselves developing their 

relationship through meaningful engagement rather than regular resort to the courts. Honourable 

interpretation of the Treaty augmentation clause leaves the parties to develop their relationship 

without fixed positions and regular resort to the courts. Judges may review the process, but will not 

be called upon to determine, as a matter of substance, whether or not a specific level of annuity 

reflects the relative wealth and needs of the parties and how specifically the Crown might have 

concluded its exercise of discretion and calculated any augmentation of the annuity. In this way, the 

development of long-term, mutually respectful relationships between Indigenous Peoples within 

Ontario and non-Indigenous Ontarians develops appropriately. 

9. The Court of Appeal erred in finding that limitations legislation does not apply to the claims 

as advanced here. The majority’s approach to treaty remedies drives the process to an adversarial 

trial about the quantum of a monetary remedy. What the further trial, as ordered, will address is 

the very thing that limitations legislation applies to – a personal action for historical debts. Looked 

at in the proper light, the honourable implementation of the Treaties is more a matter of 

reconciliation and negotiation between First Nations and the Crown. That is where it is best left 

with appropriate supervision and direction of the process by the courts. 

B. THE FACTS 

10. There is little dispute regarding the primary facts disclosed by the historical record: what 

was done, said and written, and who was involved in the negotiation and signing of the Treaties. 

(i) The Territories in 1850 

11.  The beneficiaries of the Robinson Treaties are members of First Nations located between 

the north shores of Lake Huron and Lake Superior and the Hudson’s Bay watershed. The lands 

subject to the Robinson Treaties exceed 100,000 square kilometres and include the present-day 

communities of Thunder Bay, Sault Ste. Marie, Sudbury and North Bay, among others.3 They are 

 
3  Restoule v Canada (Attorney General), 2021 ONCA 779 at paras 10–12 [Restoule ONCA], 

Appellant’s Record [AR], Vol II, Tab 1H. See Appendix “B” for a map depicting the boundaries 

 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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roughly depicted in the historical map at Appendix “B”. This is the territory across which economic 

and other activities since 1850 and into the future “from time to time” are to be measured according 

to the majority decision. 

12. In 1850 these lands were almost entirely undeveloped by Euro-Canadians. They constituted 

the far north-west of the United Province of Canada, an area understood by Crown actors to have 

very limited potential for agriculture or other intensive forms of settlement.  Starting around 1845, 

non-Indigenous mineral exploration had led to complaints from Anishinaabe leaders and requests 

for compensation. After a party of Anishinaabe occupied a mine at Mica Bay in November 1849, 

Governor General Lord Elgin directed the government to make a treaty with the Anishinaabe to 

resolve their claims.4 

(ii) Historical Context for the Treaties 

13. By 1850, many treaties had been negotiated between the Crown and First Nations 

providing for the cession of lands to the Crown in what is now Ontario, facilitating rapidly 

expanding settlement by non-Indigenous people. A pattern had developed in such treaties where 

compensation involved annual payments, based on roughly £2.10 (equivalent to $10) per-person, 

multiplied by the First Nation’s population at the time the treaty was made.5 Annuities under these 

treaties were commonly subject to a pro rata reduction should the population fall below a stated 

fraction of its Treaty-time population.6 None contemplated increased annuities. 

14. Apart from treaties calling for the cession of lands that had previously been set aside as 

reserves, none of the historical treaties dealing with large areas provided for compensation based 

on land values or an accounting of proceeds from the lands ceded, although the Crown hoped that 

proceeds from the lands would be sufficient to cover annuities.7 

15. By the time of the Robinson Treaties, many of the leaders of the involved First Nations had 

considerable knowledge of events occurring around them, including south of the American border, 

 
of the Robinson Treaties according to Indian Affairs, 1899. The precise boundaries of the 

Treaties will be resolved in the Stage Three trial or by agreement. 
4  Restoule ONCA at paras 38–42, AR, Vol II, Tab 1H; Report of WB Robinson dated September 

24, 1850 Ex01-1680 at 17 [Robinson Report]. 
5  Restoule ONCA at paras 27–28, AR, Vol II, Tab 1H; Restoule v Canada (Attorney General), 

2018 ONSC 7701 at paras 100–05 [Restoule Stage One], AR, Vol I, Tab 1A. 
6  Restoule Stage One at para 591, AR, Vol I, Tab 1A. 
7  Restoule Stage One at paras 103, 105, 167, AR, Vol I, Tab 1A. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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and were aware of the annuities paid under American treaties and treaties over lands in what is 

now southern Ontario. They had been in contact with fur traders, explorers and European military 

officers for more than two centuries. They were aware that non-Indigenous societies, values and 

laws differed from theirs, and that representatives of the Queen and the Province of Canada did 

not operate within Anishinaabe cultural norms.8 

16. The expansion of non-Indigenous mineral exploration without Anishinaabe consent and 

corresponding vigorous complaints and requests for compensation led to appointment of the Vidal-

Anderson Commission of 1849.9 Its report provided detailed information to Robinson regarding the 

territory, First Nations and their expectations, and covered a number of topics including: 

(a) The willingness of the First Nations to enter into a treaty, and the compensation 
requested by the Anishinaabe leaders (in the form of perpetual annuities);  

(b) The value of the lands and the limited anticipated impact of a treaty on traditional 
Indigenous land uses; and 

(c) How Crown officials in the 19th century understood the nature of “Indian Title”.10 

17. Given the limited information available regarding the potential value of the lands, the 

Commissioners made a novel suggestion: 

It will not be easy to ascertain the actual value of this vast but sterile 
territory, on account of its being so little known, but while making 
terms in accordance with present information of its resources, 
provision might be made if necessary, for an increase of payment 
upon further discovery and development of any new sources of 
wealth.11 

18. A compensation model that would promise an increase of payment upon the discovery of 

new wealth in the territory was a new approach to treaty-making in Canada.12 

 
8  Restoule Stage One at paras 34–35, 68, 94, 109–10, 125–26, 145, 164–65, 228, AR, Vol I, Tab 

1A; Joint Chronology, Ex87 at 4–5; Corbiere TRN-Vol 27:392; Morrison, TRN-Vol 12:1893–
1908; Bohaker, TRN-Vol 25:3445:4-22. 

9  Restoule ONCA at paras 32, 37, AR, Vol II, Tab 1H. 
10  Restoule Stage One at paras 157, 161, AR, Vol I, Tab 1A; Vidal-Anderson Commission Report, 

Ex01-0701 at 2–3. 
11  Restoule Stage One at para 174, AR, Vol I, Tab 1A; Vidal-Anderson Commission Report, 

Ex01-0701 at 5. 
12  Restoule ONCA at paras 36–37, AR, Vol II, Tab 1H. 
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(iii) The Robinson Treaty Negotiations 

19. Robinson was appointed as Treaty Commissioner by the United Province of Canada on 

January 11, 1850. His mandate was set out in two Orders-in-Council (“OIC”), which confirmed 

the objective of the Crown to obtain “the extinction of the Indian title” for “the whole territory on 

the North and Northeastern Coasts of Lakes Huron and Superior”. Reflecting very difficult 

financial circumstances faced by the Province of Canada at the time, the April 16, 1850 OIC 

provided the following financial authority: 

(a) The initial payment should be “as small a sum as possible” and less than £5,000; 

(b) Further compensation should be in the form of a “perpetual annuity” no higher than 
what could be generated through interest on the notional capital sum of £25,000 
less the initial payment; and 

(c) A provision for “a deduction of £2.10s per head” to the annuity if the population 
fell below 600.13 

(iv) The Treaty Council 

20. The Treaty Council took place in Bawaating (Sault Ste. Marie) from September 5 to 9, 

1850 with delegations from the Lake Superior and Lake Huron First Nations. The Council took 

place in Anishinaabemowin and English,14 using interpreters proficient in both languages, and 

knowledgeable about the First Nations. It was recognized, and accepted by the trial judge, that 

these interpreters, both official and unofficial, “were a genuine part of the multicultural world of 

the upper Great Lakes; and they had considerable experience as cultural brokers.”15  

21. The trial judge found that Robinson and Crown actors intended to ensure that the 

Anishinaabe Chiefs and other leaders left the Council with a full and faithful understanding of the 

terms of the Treaties. The augmentation clause would have been carefully explained, and lawyer 

Allan Macdonell was present at the Treaty Council and would have provided advice to the 

Robinson Huron Chiefs.16 

 
13  Restoule ONCA at para 43, AR, Vol II, Tab 1H; Order-in-Council dated April 16, 1850, Ex01-

0767, Ex01A-0767 (trans); Report of Alexander von Gernet, July 2017, Ex79 at 114–117 [von 
Gernet Second Report]; von Gernet, TRN-Vol 61:8966-8967:17-10. 

14  Restoule ONCA at para 48, AR, Vol II, Tab 1H. 
15  James Morrison, “The Robinson Treaties of 1850: A Case Study”, August 31, 1996, Ex14, 

Exhibit D at 110, as cited in Restoule Stage One at para 440 [Morrison RCAP Report]. 
16  Restoule Stage One at paras 226, 235, 473, AR, Vol I, Tab 1A; Morrison TRN-Vol 12:1805:18–

23, Vol 13:2045–2046; Morrison RCAP Report, Ex14, Exhibit D at 84. 



7 

 

22. Negotiations began on September 5, 1850. Robinson’s initial proposal included terms for 

“reasonable reservations” and the continuation of traditional harvesting practices except on lands 

that had or would in the future be taken up, plus financial compensation in two forms: a lump sum 

of £4,000 ($16,000) to be paid immediately. It also included an annuity of £1,000 ($4,000) to be 

divided between all the First Nations.17 Robinson justified his initial offer by distinguishing the 

circumstances of this proposed treaty from prior treaties over lands with significant agricultural 

potential, and from American treaties.18 

23. On September 6, the Superior delegation advised it would accept Robinson’s terms, and 

the Robinson-Superior Treaty was concluded the next day after being read aloud and translated.19   

24. The Robinson-Superior Treaty provided for land reservations for the Anishinaabe and 

continued harvesting rights throughout the ceded territory. It included financial compensation in the 

form of an initial cash payment of £2,000 and a perpetual annuity of £500.  The annuity would 

increase to $4 per-person “or such further sum as Her Majesty may be graciously pleased to order” 

if revenues from the territory permitted the government to do so “without incurring loss”.20 

25. Robinson reported that the Treaty text “was carefully read over and translated” to “Chief 

Peau de Chat and his Chiefs and principal men” by the interpreters, who “made them fully 

comprehend all the provisions of it”.21 The trial judge accepted that “the interpreters covered the 

‘shall not exceed £1 (equivalent of $4)’”.22 

26. Negotiations continued with the Huron Chiefs, who had initially asked for $10 per-person 

like treaties in the south, as well as a very large reserve. However, Robinson announced that he 

would prepare a treaty like the one signed by the Superior Chiefs and would proceed to conclude 

a treaty with those Huron Chiefs who were prepared to sign.23 

 
17  Restoule ONCA at paras 49–50, AR, Vol II, Tab 1H; Robinson’s Diary, September 5, 1850, 

Ex01-0855 at 4. 
18  Restoule Stage One at paras 216–18, AR, Vol I, Tab 1A; Robinson Report, Ex01-1680 at 17. 
19  Restoule ONCA at para 53, AR, Vol II, Tab 1H; Joint Chronology, Ex87 at 32; Robinson 

Report, Ex01-1680 at 18; Robinson’s Diary, September 7, 1850, Ex01-0855 at 5. 
20  Restoule ONCA at paras 49–50, 52–55, 60–61, AR, Vol II, Tab 1H. 
21  Restoule Stage One at para 230, AR, Vol I, Tab 1A; Robinson’s Diary, September 7, 1850, 

Ex01-0855 at 5. 
22  Restoule Stage One at para 442, AR, Vol I, Tab 1A. 
23  Restoule ONCA at paras 56–57, AR, Vol II, Tab 1H; Robinson’s Diary, September 7, 1850, 

Ex01-0855. 
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27. On September 9, 1850, the Huron Chiefs agreed to these terms. The Huron Treaty was 

concluded on substantially the same terms as those of the Superior Treaty, although the initial 

annuity amount was increased to £600, likely because the Huron population was greater.24  

28. Robinson’s official report on the Treaty negotiations notes that he “concluded the treaty on 

the basis of a small annuity and the immediate and final settlement of the matter, rather than paying 

the Indians the full amount of all moneys on hand, and a promise of accounting to them for future 

sales”. Robinson’s explanation was: 

The latter course would have entailed much trouble on the 
Government, besides giving an opportunity to evil disposed persons 
to make the Indians suspicious of any accounts that might be 
furnished.25 

29. Robinson also reported that he “had no difficulty in making [the Anishinaabe negotiators] 

comprehend” the augmentation clause he had “inserted”.26 

(v) Post-Treaty Events 

30. The trial judge’s treatment of post-Treaty events was limited almost exclusively to a 

consideration of whether post-Treaty letters, petitions and memorials from Anishinaabe leaders 

added value to the interpretive exercise. She found that they did not,27 and conducted no 

meaningful analysis of the many documents from the latter half of the 19th century that evidenced 

how the Anishinaabe, Crown actors and others close to the negotiations understood the annuity 

promise. Beyond three short paragraphs describing briefly how annuities were paid, the 

augmentation to $4 in 1875, and a dispute over arrears,28 the trial decision does not refer to the 

extensive correspondence between the Crowns, arbitrations or litigation in relation to the annuities 

during the post-Treaty period. No consideration was given to the significance of this compelling 

evidence to what the Treaty partners intended the augmentation clause to mean, namely that any 

increases above $4 would be in the Crown’s discretion – “as Her Majesty may be graciously 

pleased to order”.  

 
24  Restoule ONCA at para 57, AR, Vol II, Tab 1H; Alexander Morris, Treaties of Canada, Ex19 

at 19, 306–08. 
25  Restoule Stage One at para 251, AR, Vol I, Tab 1A; Robinson Report, Ex01-1680 at 18. 
26  Robinson Report, Ex01-1680 at 19. 
27  Restoule Stage One at paras 304, 316, AR, Vol I, Tab 1A. 
28  Restoule Stage One at paras 290–92, AR, Vol I, Tab 1A. 
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31. Initial annuities were approximately $1.60 per-person (Superior) and $1.70 (Huron); and 

they were paid in cash to the head of each family except between 1851 and 1854 when the 

Robinson Huron annuities were paid in goods to each First Nation. Since 1855, the Crown (Canada 

since 1867) has paid the annuities in cash to individual Robinson-Huron beneficiaries.29   

32. Beginning in 1869, some First Nations sent petitions to Canada’s Governor General 

requesting an increase to their annuities. In 1873 Simon Dawson (MP for Algoma), requested an 

increase to $4 per-person, noting in a letter that “the lands have become sufficiently productive to 

warrant the increased payment of at least $4; if not such further sum”, referencing the language of 

the Treaty texts.30 In 1875, Canada increased the annuity to $4 per-person. This was the only 

increase in annuity.  

33. Starting in 1877, some Chiefs petitioned for arrears for 1850-1874 on the basis that 

economic circumstances for an increase to $4 per-person existed before 1875. None of these 

petitions refer to greater amounts or distinct individual and communal entitlements.31 Payment of 

those arrears began in 1903, following litigation between Ontario, Quebec and Canada regarding 

responsibility for both past and future annuities under the augmentation clauses.32  

34. In that litigation, the Judicial Committee of the Privy Council determined in 1896 that the 

Crown’s obligation to pay annuities is not a charge or other proprietary interest on Ontario’s 

beneficial ownership but is a treaty right to an annuity.33  

35. Communications between Canada and Ontario regarding responsibility for payment of 

augmented annuities and whether net revenues from the territories were sufficient to require an 

increase consistently describe the stipulated annuity as $4 per-person. Post-Treaty documents 

showing how the Crown understood the annuity promise are listed in the attached Appendix C. 

 
29  Restoule ONCA at paras 64–66, AR, Vol II, Tab 1H. 
30  Restoule Stage One at para 294, AR, Vol I, Tab 1A; Letter from SJ Dawson, April 7, 1873, 

Ex01A-1092.1; Ex01A-1092.2 (trans). 
31  Restoule Stage One at paras 292, 294, AR, Vol I, Tab 1A. 
32  Restoule Stage One at para 292, AR, Vol I, Tab 1A; Report of Gwynneth Jones, February 8, 

2016, Ex10 at 211, 223, 225, 231, 233 [Jones Report]. 
33  Canada v Ontario, [1896] UKPC 51 at 3, 4, 8, 11; Jones Report, Ex10 at  210–11.  

http://www.bailii.org/uk/cases/UKPC/1896/1896_51.pdf


10 

 

(vi) Additional Post-Treaty Evidence 

36. The evidence at trial included many post-Treaty historical documents expressing or 

otherwise reflecting how Anishinaabe leaders and Elders understood the Crown’s obligation to 

pay annuities beyond initial amounts. They include numerous petitions before 1875 for increased 

annuities (requesting $4 per-person), many petitions in the three decades thereafter seeking arrears 

for the years prior to 1875 (to $4 per-person) and correspondence from Indian Agents reporting on 

conversations with Indigenous leaders.34  

37. Of note, an 1893 affidavit sworn by John Mashekyash, a member of the Batchewana First 

Nation who was present during the negotiations in 1850, described how Robinson explained the 

augmentation clause to the First Nation:35  

So then the Chiefs signed the Treaty and I signed it also then Mr. 
Robinson said that we would get five dollars per head. Mr. Robinson 
then also told us all that next year that we would get one dollar and 
a half per head and that for four years and at the end of the four years 
when the government will have sold enough of the land you have 
ceded to them to enable them to give you four dollars per head, you 
will get that every year as an annuity. When you get the four dollars 
per head per year I now promise you then the government, which I 
here represent will have fulfilled my promise I am now making to 
you. But if your Great Mother, the Queen, should think it right to 
give you more, it will be only by her most gracious goodness towards 
you to do so.36 [Emphasis added.] 

38. Regarding the impact of inflation on the annuities paid, the parties agreed at trial that (i) 

persistent and sustained inflation was an economic factor that arose decades after 1850; and (ii) it 

reduced the purchasing power of £1 in the currency of the Province of Upper Canada (which was 

converted to a dollar equivalent of $4 in 1851) to less than 10 per cent of its value in 1850.37 

 
34  See eg Memorial from Lake Huron Chiefs to Governor General Baronet, June 12, 1869 and 

July 24, 1870, Ex01-1072, Ex01A-1072.2 (trans); Petition of Fort William First Nation to the 
Governor General, February 12, 1873, Ex01-1088, Ex01A-1088.2 (trans); Letter from W Van 
Abbott to D Laird, December 10, 1874, Ex01-1123, Ex01A-1123.2 (trans). 

35  Report of Jean-Philippe Chartrand, April 25, 2017, Ex65 at 333–76 [Chartrand Report]; 
Report of Jean-Philippe Chartrand, May 19, 2017, Ex66 at 17, 23, 60, 64 [Chartrand Reply 
Report]; Report of Jean-Philippe Chartrand, July 20, 2017, Ex67, s 4.4 [Chartrand Second 
Reply Report]. 

36  Mashekyash Affidavit, supra note 2. 
37  Agreed Statement of Facts Regarding Inflation, Ex52. 
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C. DECISIONS OF THE COURTS BELOW 

(i) The Trial Judge’s Decisions 

39. In two actions the Plaintiffs sought declaratory relief and compensatory relief related to the 

interpretation, implementation, and alleged breach of the Robinson Treaties’ annuity provisions. 

The litigation was divided on consent into three stages, although the Court of Appeal addressed 

Stages One and Two together.38 

40. Stage One concerned interpretation of the Robinson Treaties and proceeded by way of 

summary judgment motions brought by the Plaintiffs. The trial judge held that the £1 ($4) in the 

augmentation clause limited only the amount distributed to individuals and did not limit a total 

collective annuity. She found that the Crown has a mandatory obligation to increase the annuities 

if there are sufficient net Crown resource-based revenues to allow payment without incurring 

loss.39  The Crown must engage in a consultative process with the Treaty beneficiaries and pay an 

increased annuity amount reflecting a “fair share” of the net Crown resource-based revenues.40 

The trial judge held that an ad hoc fiduciary duty and the Honour of the Crown applied to the entire 

process of the Crown making payment of the annuities.41  

41. Stage Two addressed Ontario’s defences of limitations and Crown immunity from liability 

for breach of fiduciary duty, and whether Ontario and Canada were jointly and severally liable to 

pay any annuity increases. The trial judge held that Ontario’s limitations legislation does not bar 

the Plaintiffs’ claims and that it is not immune from claims of historical breach of fiduciary duty.42  

42. Stage Three of the litigation will determine remaining issues, including damages and 

allocation of liability as between Ontario and Canada.43  

 
38  Restoule ONCA at paras 1–7, AR, Vol II, Tab 1H. 
39  Restoule ONCA at para 3, AR, Vol II, Tab 1H; Restoule Stage One at paras 3, 397, 463–64, 

AR, Vol I, Tab 1A; Partial Judgment dated June 17, 2019 at para 1(a) [Restoule Partial 
Judgment], AR, Vol I, Tab 1C. 

40  Restoule ONCA at para 3, AR, Vol II, Tab 1H; Restoule Stage One at paras 3, 533–35 AR, Vol 
I, Tab 1A; Restoule Partial Judgment at paras 1(b), 1(d)–(e), AR, Vol I, Tab 1C. 

41  Restoule ONCA at para 3, AR, Vol II, Tab 1H; Restoule Stage One at paras 568–70, AR, Vol 
I, Tab 1A; Restoule Partial Judgment at para 1(c), AR, Vol I, Tab 1C. 

42  Restoule ONCA at paras 69, 82–83, AR, Vol II, Tab 1H; Restoule v Canada (Attorney General), 
2020 ONSC 3932 [Restoule Stage Two] at paras 8, 79, 86–87, 198–200, 279, AR, Vol I, Tab 1E. 

43  Restoule ONCA at paras 69, 326, AR, Vol II, Tab 1H. 
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(ii) The Court of Appeal for Ontario: 2021 ONCA 779 

43. The Court of Appeal granted the appeal from the Stage One proceedings in part, with the 

five-judge panel pointedly parting company on whether the trial judge erred in her interpretation 

of the Treaties and the appropriate remedy.  

Majority Minority 

Standard of Review 
Strathy C.J.O. and Brown J.A. (Lauwers J.A. 

conc.)44 
Hourigan J.A. (Pardu J.A. conc.)45 

• Treaty interpretation is a legal issue reviewable on 
a correctness standard, even when informed by 
findings of fact that will be reviewable on a 
deferential standard.  

• Caron confirms that, notwithstanding Sattva’s 
modification of the standard of review for contract 
interpretation, the Marshall standard remains in 
place. 

• Treaty interpretation is reviewable on a standard of 
palpable and overriding error, absent extricable 
errors of law. 

• A standard of review analysis for treaty 
interpretation similar to Sattva for treaties was 
justified given: (1) the critical nature of context in 
historical treaty interpretation; and (2) the process 
that trial courts engage in when undertaking a 
historical treaty analysis. 

Treaty Interpretation 
Lauwers and Pardu J.J.A. (Hourigan J.A. conc. in 

result)46 
Strathy C.J.O. and Brown J.A.47 

• The trial judge did not err in her findings on the 
common intentions of the Treaty parties. The 
evidence Ontario attempts to rely on, including 
the OICs, Robinson’s Treaty Report, Buchanan’s 
letter to Simpson, correspondence between Bruce 
and Robinson, and the newspaper article which 
referred to a $4 per capita limit on the annuity, is 
incapable of establishing that the trial judge erred 
in determining Crown intention.  

• The trial judge did not err in her assessment of the 
post-Treaty evidence, as it provides little 
assistance to shed light on the intentions or 
interests of one or more parties at the time the 
Treaty was signed. 

• Read the augmentation clause as mandatory and 
triggered where the annuity can be increased 
“without incurring loss” and held that the 

• The trial judge committed multiple errors of law in 
her interpretation of the Treaties, including: 
(a) Failing to consider the plain meaning of the 

Treaties’ text. The plain meaning of 
augmentation clause did not create a collective 
annuity and a separate individual annuity;  

(b) Finding ambiguity where there was none. The 
trial judge’s finding of ambiguity is the product 
of a strained and illogical reading of the 
Treaties; 

(c) Going beyond a generous interpretation of the 
Treaties by exceeding what was possible on 
their language; and 

(d) Failing to consider the only reasonable 
interpretation that reconciled the common 
intention of both parties. 

 
44  Restoule ONCA at paras 393–402, 411, AR, Vol II, Tab 1H. 
45  Restoule ONCA at paras 561–77, AR, Vol II, Tab 1H. 
46  Restoule ONCA at paras 133–50, 154 58, 185-86, 203–04, 211–30, AR, Vol II, Tab 1H. 
47  Restoule ONCA at paras 415, 419–58, AR, Vol II, Tab 1H. 
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graciousness clause only applies to the “per-
person annuity” which the text caps at $4. 

• While agreeing with Ontario that the trial judge 
adoption of the expression of “fair share” in her 
judgment was “unhelpful”, they found that it did 
not mean Ontario had unfettered discretion in the 
implementation of the augmentation clause.  

• The trial judge did not err in concluding that the 
augmentation promise was not discretionary. The 
trial judge misspoke when referring to 
“discretion” instead of “unfettered discretion”. It 
was open on the evidence that this was not a 
concept that could have been translated. 

• Correctly interpreted, the Treaties imposed only one 
annuity, which was to be distributed to members of 
the First Nations. That annuity was subject to an 
aggregate limit of $4 per-person, but the Crown has 
reviewable discretion to increase the annuity. 

Honour of the Crown 
Lauwers and Pardu J.J.A. (Hourigan J.A. conc.)48 Strathy C.J.O. and Brown J.A.49 

• The Honour of the Crown obliged the Crown to 
increase the annuities as part of its duty to 
diligently implement the Treaties.  

• While not a cause of action in itself, the Honour 
of the Crown gives rise to justiciable duties and 
can also be the subject of a declaration. 

• The Honour of the Crown has emerged as a new 
constitutional paradigm governing Aboriginal 
rights and has begun to displace the concept of 
fiduciary duty as the principal means of assessing 
Crown actions. Imposing fiduciary duties is not 
required in this case. 

• The trial judge correctly found that the Crown has 
a mandatory and reviewable obligation to increase 
the Treaties’ annuities when the circumstances 
warranted, the Crown was subject to procedural 
requirements at least as stringent as those Ontario 
proposed, but the Honour of the Crown together 
with s. 35 requires the Crown to also diligently 
implement the Treaty promise. 

• The treaty promises, together with the Honour of the 
Crown and principles of reconciliation, require, at a 
minimum, that the Crown turn its mind from time to 
time to consider increasing the annuities.  

• The Crown has failed to do so for 150 years since the 
one and only increase in 1875. The trial judge did not 
err in finding that the Crown did not have unfettered 
discretion over whether to increase the annuity, and 
that the court had the authority and obligation to 
impose “specific and general duties on the Crown.” 

• Agreed with the trial judge that in light of the 
Crown’s neglect for the Treaty promise for over a 
century and a half, the court had the authority and 
obligation “to impose specific and general duties on 
the Crown.” 

Justiciability  
Lauwers and Pardu J.J.A. (Hourigan J.A. conc.)50 Strathy C.J.O. and Brown J.A.51 

 
48  Restoule ONCA at paras 234–39, 250, 252–58, AR, Vol II, Tab 1H. 
49  Restoule ONCA at paras 499–504, AR, Vol II, Tab 1H. 
50  Restoule ONCA at paras 196–230, AR, Vol II, Tab 1H. 
51  Restoule ONCA at para 88, AR, Vol II, Tab 1H. 
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• The “graciousness clause” in the Treaties only 
applied to the first proviso, which sets “the 
annuity for individuals”. Accordingly, the 
augmentation promise is expressed in mandatory 
language and Crown compliance is therefore 
mandatory. 

• The doctrine of justiciability has no application to 
this case for three reasons:  

(a) the interpretation and enforcement of treaty 
obligations is “core judicial business”;  

(b) Ontario’s justiciability argument cannot be 
based on the result of the trial judge’s 
adoption of the expression “fair share”; and  

(c) Ontario’s concern about the consequences 
of the financial judgment on the fiscal state 
of the province similarly does not render the 
question of treaty interpretation non-
justiciable. 

• The trial judge did not err in her analysis of the 
form and content of the Crown’s discretion, or the 
First Nation’s understanding of the scope of that 
discretion. When the reasons are read in context, 
the trial judge found that the Anishinaabe did not 
have a concept of “unfettered” discretion and thus 
would not have understood that the Crown 
retained the discretion to act arbitrarily, without 
regard for the needs, requests, or expectations of 
others. 

• Agreed that the Crown’s discretion to increase the 
annuity was justiciable, was not unfettered, and was 
subject to the Honour of the Crown and the 
obligation to implement treaty rights in a diligent 
manner. 

Fiduciary Duty 
Hourigan J.A. writing for the Court52 

• The trial judge erred in finding that the Crown owed a fiduciary obligation. 
• A finding of fiduciary duty greatly expands the scope of available remedies, and a broad-based substantive 

fiduciary duty would put the Crown in a conflict of interest. 
• A procedural fiduciary duty would equally place the Crown in a conflict of interest in relation to 

confidential information it possesses, and there was no evidence in the record supporting a finding that 
the Crown undertook to act exclusively in the best interests of the Treaty beneficiaries. 

• The trial judge correctly found there was no sui generis fiduciary duty and there was no evidence of a 
Crown undertaking of discretionary control over any cognizable interest. 

Crown Immunity 
Hourigan J.A. writing for the Court53 

 
52  Restoule ONCA at paras 597–609, 621–28, AR, Vol III, Tab 1H. 
53  Restoule ONCA at para 631, AR, Vol III, Tab 1H. 
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• Consideration of whether the Crown is immune from breaches of fiduciary duty prior to 1963 need not 
occur because Ontario only asserted Crown immunity in relation to the breach of fiduciary duty claims, 
and the Court had found that the Crown does not owe a fiduciary duty to the Treaty beneficiaries.   

Limitations 
Hourigan J.A. writing for the Court54 

• Ontario limitations legislation does not preclude the breach of Treaty claims.  
• Relying on the modern approach of statutory interpretation, Hourigan J.A. noted that the 2002 Limitation 

Act, unlike the 1990 Limitations Act, dealt specifically with treaty claims, indicating that when the 
legislature intended to deal with treaty claims it did so explicitly.  

• The trial judge was correct in finding that the treaties were not contracts for the purposes of the 1990 
Limitations Act, and adopted the trial judge’s analysis that the Robinson Treaties are not specialties.  

• An action of account under the 1990 Limitations Act was intended to be limited to merchants’ accounts 
and has no application here. 

Indexation 
Lauwers and Pardu J.J.A. writing for the Court55 

• The trial judge was correct to reject Ontario’s submission of an implied term indexing for inflation.  
• There was no basis to supplant the augmentation clause with a judicially created indexing term which, 

over 170 years, could produce widely different results depending on the indexing model selected. Rather, 
the augmentation promise accommodates the risk of inflation, and the honour and integrity of the Crown 
demands that it upholds that promise. 

Remedies 
Lauwers and Pardu J.J.A. (Hourigan J.A. conc.)56 Strathy C.J.O. and Brown J.A.57 

• Three features of the remedial context facing the 
trial judge: 
(a) the lack of effort to implement the 

augmentation clause in the Treaties (apart 
from 1875) resulted in a lack of guidance for 
future implementation; 

(b) Ontario and Canada rejected that they had 
duties of disclosure or consultation in the 
implementation process; and 

(c) The trial judge had no confidence that a simple 
declaration without more judicial direction 
would trigger good faith negotiations. 

• The trial judge had erred in excluding the costs of 
infrastructure and institutions built with Crown 

• Given the different conclusions on Treaty 
interpretation, the trial judge should have been 
directed to invite further submissions in Stage Three 
concerning the implementation of the augmentation 
promise including: 
(a) The frequency with which the Crown is required 

to turn its mind to the augmentation promise; 
(b) The considerations to be taken into account in 

determining whether the Crown can increase the 
annuities without incurring loss, including the 
extent to which the Crown is entitled to take into 
account its other obligations and expenditures, 
both within and outside the Treaty territories; 

 
54  Restoule ONCA at paras 645–47, 650–61, AR, Vol III, Tab 1H. 
55  Restoule ONCA at paras 269–70, AR, Vol II, Tab 1H. 
56  Restoule ONCA at paras 271–76, 282–86, 290–325, AR, Vol II, Tab 1H. 
57  Restoule ONCA at para 506, AR, Vol II, Tab 1H. 
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tax revenues from the calculation of net Crown 
resource-based revenues. Whether such costs 
were excluded was an issue for Stage Three. 

• The concept of sharing in the value of the land was 
built into the augmentation clause. However, the 
trial judge’s inclusion of a “fair share” in the 
formal judgments was not an actual interpretation 
of the augmentation clause and had no basis in the 
evidence. 

• Determining the form, level and aim of the sharing 
that the augmentation clause requires is a task for 
the parties in negotiations or in Stage Three. 

(c) The calculations of the amounts, if any, by which 
the Crown should have increased the annuities 
from time to time; and 

(d) The damages resulting from the Crown’s breach 
of the augmentation promise. 

PART II - QUESTIONS IN ISSUE 

44. The questions on this appeal are: 

(a) What is the appropriate standard of review for interpretation of the Treaties? 

(b) What is the proper interpretation of the Robinson Treaties’ augmentation 
provision? 

(c) Does the Crown’s obligation to implement the augmentation promise – to 
determine from to time to time whether the annuity could be augmented having 
regard to net Crown resource-based revenues from Treaty territories and without 
incurring loss, as part of the Honour of the Crown, mandate specific outcomes 
capable of determination by the Courts? 

(d) Is the Crown’s failure to implement the augmentation promise in accordance with 
the Honour of the Crown appropriately remedied by a declaration?  

(e) How is limitations legislation to be viewed in context of the Treaties’ polycentric 
exercise of discretion? 

PART III - STATEMENT OF ARGUMENT 

ISSUE #1: STANDARD OF REVIEW 

45. Treaty interpretation is animated by the doctrine of the Honour of the Crown,58 which is a 

constitutional principle and core precept of Aboriginal law.59 It governs the ongoing relationship 

 
58  Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 at para 19 [Haida Nation]. 
59  Mikisew Cree First Nation v Canada (Governor General in Council), 2018 SCC 40 at para 24 

[Mikisew Cree 2018]; Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53 at 
paras 42, 105 [Beckman]. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2189/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/17288/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7896/1/document.do
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between the Crown and Indigenous Peoples.60 The Honour of the Crown is always at stake in the 

Crown’s dealings with Indigenous Peoples.61 It describes the standard of Crown action necessary 

to maintain the relationship in a mutually respectful, long-term manner.62   

46. A majority of the Court of Appeal correctly held that treaty interpretation is reviewable on 

a standard of correctness.63 As this Court held in Marshall, factual findings are entitled to 

deference on a standard of “palpable and overriding error”, but the interpretation based on those 

findings is not.64  Where factual findings are intermingled with treaty interpretation principles they 

attract less deference.65   

47. Sattva does not displace Marshall, as Caron confirms.66  There are good policy reasons for 

correctness as the standard. As this Court said itself in Sattva, correctness applies to constitutional 

questions.67 This must include treaty interpretation and the Honour of the Crown. The trial judge’s 

interpretation and application of the Honour of the Crown are extricable errors of law.68  

48. As this Court held in Ledcor, the issue more broadly is whether the interpretation has 

precedential value.69 The Treaties are intended to last indefinitely. They establish and shape the 

 
60  Taku River Tlingit First Nation v British Columbia (Project Assessment Director), 2004 SCC 74 

at para 24; Haida Nation at paras 15, 24, 54; Beckman at para 55; Rio Tinto Alcan Inc v Carrier 
Sekani Tribal Council, 2010 SCC 43 at para 38 [Rio Tinto]; Manitoba Metis Federation Inc v 
Canada (Attorney General), 2013 SCC 14 at para 67 [Manitoba Metis]; Clyde River (Hamlet) v 
Petroleum Geo-Services Inc, 2017 SCC 40 at paras 24, 47 [Clyde River]; Mikisew Cree 2018, 
supra note 59 at paras 21, 24, 55–66; Southwind v Canada, 2021 SCC 28 at paras 55–63 
[Southwind]. 

61  Beckman, supra note 59 at para 52.  
62  See Coldwater First Nation v Canada (Attorney General), 2020 FCA 34 at para 50, citing Mark 

Walters, “The Jurisprudence of Reconciliation: Aboriginal Rights in Canada” in Will Kymlicka 
and Bashir Bashir, eds, The Politics of Reconciliation in Multicultural Societies (New York: 
Oxford University Press, 2008) 165 at 168. 

63  Restoule ONCA at para 85, AR, Vol II, Tab 1H. 
64  R v Marshall, [1999] 3 SCR 456 at paras 18–21, 39–40 [Marshall No 1]; R v Van der Peet, 

[1996] 2 SCR 507 at para 82. 
65  Keewatin v Ontario (Minister of National Resources), 2013 ONCA 158 at para 158, aff’d 

Grassy Narrows First Nation v Ontario (Natural Resources), 2014 SCC 48 [Grassy Narrows]. 
66  Caron v Alberta, 2015 SCC 56 at para 61. 
67  Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 at paras 75, 106; Manitoba Metis supra 

note 60 at para 69. 
68  Restoule ONCA at para 386, AR, Vol II, Tab 1H. 
69  Ledcor Construction Ltd v Northbridge Indemnity Insurance Co, 2016 SCC 37 at para 24 [Ledcor]. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2190/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7885/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/12888/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16743/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/18955/1/document.do
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/460815/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1739/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/1407/1/document.do
https://www.canlii.org/en/on/onca/doc/2013/2013onca158/2013onca158.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/14274/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/15629/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/14302/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16121/1/document.do
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relationship between political communities.70 The annuities are perpetual.71 Their proper 

interpretation concerns not only persons who lived in the past and their present descendants, but 

also future generations.72 Interpretation of the Treaties will certainly be of “interest to judges and 

lawyers in the future”.73  In addition to a majority below, two other appeal courts have held post-

Sattva that the standard is correctness.74 

49. In ascribing primary importance to the trial judge’s finding of the “intentions of the 

parties”,75 Justice Hourigan overlooked the fact that historical treaties are the product of collective 

negotiations and intentions and, while informed by findings of fact, are legal determinations. To 

describe treaty intentions as factual issues obscures the complex questions of legal judgment and 

principle, including reconciliation of interests, which necessarily inform interpretation of a quasi-

constitutional document like a treaty. 

ISSUE #2: CORRECT INTERPRETATION OF THE AUGMENTATION PROMISE 

50. The correct interpretation of the augmentation promise is reflected in the minority of the 

Court of Appeal’s decision as follows: 

The only reasonable interpretation is that there was only one annuity 
under each Treaty, which was to be (and in fact was historically) 
distributed in its entirety to the members of the First Nations. That 
annuity was subject to an aggregate ‘cap’ of £1 per person, but, in 
our view, this was a ‘soft cap’ and was subject to further increases 
through the exercise of Her Majesty’s graciousness.76 

 
70  Restoule ONCA at paras 406–07, AR, Vol II, Tab 1H; Peter W Hogg and Wade K 

Wright, Constitutional Law of Canada, 5th ed (Toronto: Thomson Reuters Canada, 2022) 
§ 28.6, Book of Authorities, Tab 2; Dwight Newman, “Contractual and Covenantal 
Conceptions of Modern Treaty Interpretation”, (2011) 54 SCLR (2d) 475 at 486. See also 
Restoule ONCA at para 341, AR, Vol II, Tab 1H, citing Restoule v Canada (Attorney General), 
2018 ONSC 7712 at para 23 [Restoule Stage One Costs], AR, Vol I, Tab 1B. See further 
Restoule ONCA at para 512, AR, Vol II, Tab 1H. 

71  Restoule ONCA at para 408, AR, Vol II, Tab 1H. 
72  Restoule ONCA at paras 408–09, AR, Vol II, Tab 1H. 
73  Ledcor, supra note 69 at paras 39, 42–43; Restoule ONCA at paras 409–10, AR, Vol II, Tab 

1H; Fontaine v Canada (Attorney General), 2016 ONCA 241 at para 95, aff’d 2017 SCC 47. 
74  West Moberly First Nations v British Columbia, 2020 BCCA 138 at paras 363–64, leave to 

appeal to SCC refused, 39292 (January 21, 2021) [West Moberly]; See also Restoule ONCA at 
para 130, AR, Vol II, Tab 1H; Fort McKay First Nation v Prosper Petroleum Ltd, 2019 ABCA 
14 at para 39. 

75  Restoule ONCA at para 558, AR, Vol III, Tab 1H. See also Restoule ONCA at paras 512, 527, 
539, 559–72, AR, Vol III, Tab 1H. 

76  Restoule ONCA at para 415, AR, Vol II, Tab 1H. 

https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1223&context=sclr
https://www.canlii.org/en/on/onca/doc/2016/2016onca241/2016onca241.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/16797/1/document.do
https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca138/2020bcca138.pdf
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/en/18650/1/document.do
https://www.canlii.org/en/ab/abca/doc/2019/2019abca14/2019abca14.pdf
https://www.canlii.org/en/ab/abca/doc/2019/2019abca14/2019abca14.pdf
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51. The majority erred in upholding the trial judge’s interpretation of the Treaties. Two of the 

three justices did so on a deferential standard, finding that there was no palpable and overriding 

error in the trial judge’s conclusions. 

52. While the Court of Appeal unanimously agreed that the trial judge had erred in finding the 

Augmentation Clause promised a “fair share” of the value of the territory, noting that the evidence 

did not support this term and that it had potential to work mischief, the majority erred in upholding 

the balance of the trial judge’s interpretation of the Treaties that: 

(a) There were two annuities promised, a collective and an individual annuity, and the 
“collective annuity” gave a right to share in the value of the Treaty territory; and 

(b) The Crown was obliged to augment the collective annuity, without limit, if net 
Crown resource-based revenues from the Treaty territory permitted the Crown to 
do so without incurring loss. 

53. These two conclusions are not supported by the evidence.  Only the Superior Plaintiffs 

advanced this interpretation at trial, which, as found by the minority, reflects a “strained and 

illogical interpretation of the Treaties”77 and exceeds what was possible on their language, 

constituting errors of law. It simply is not a realistic or plausible interpretation. 

54. As held by the minority, the fourth possible interpretation of common intention that reflected a 

single annuity that was subject to a “soft cap” of $4 and subject to further discretionary increases, was 

reasonable and best reconciled the interests of both parties at the time the treaty was signed.78 

55. This interpretation had been supported as an alternative by the Plaintiffs, and was the 

position pleaded from the outset by the Huron Plaintiffs.79 It is the correct interpretation. It reflects 

the plain language of the Treaty text and constitutes the only reasonable interpretation consistent 

with the common intention of both parties. From the perspective of the Anishinaabe, the potential 

to share in the wealth of the Treaty lands was promised to occur through the exercise of “Her 

Majesty’s graciousness” and further possible individual annuity increases, as opposed to any 

mandatory and unlimited “share” that would be paid through a further collective annuity. Robinson 

was never in a position to offer the latter and it is inconsistent with all subsequent historical 

documentation and evidence. 

 
77  Restoule ONCA at para 454, AR, Vol II, Tab 1H. 
78  Restoule ONCA at para 415, AR, Vol II, Tab 1H. 
79  Restoule ONCA at para 456, AR, Vol II, Tab 1H. 
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56. Ontario submits that consistent with the conclusion of the minority, the interpretation 

upheld by the majority reflects the following extricable errors of law made by the trial judge: 

(a) Failing to consider the meaning of the Treaties’ text and finding ambiguity where 
there was none; 

(b) Unreasonably discounting the contextual evidence which failed to support the 
existence of two annuities and any intention to “share” in the proceeds; 

(c) Venturing beyond a generous interpretation of the Treaties by exceeding what is 
possible on their face; and 

(d) Failing to consider the only reasonable interpretation that reconciled the interests 
of both parties. 

(i) Failure to Consider Plain Meaning of the Treaty Text 

57. The overarching goal of treaty interpretation is to choose from among competing possible 

interpretations the one which best reconciles the interests of the parties at the time the treaty was 

made.80 Finding the common intention at the time of the Treaty is what will maintain the Crown’s 

honour and effect reconciliation, even if the parties might have made a different bargain in 

hindsight. Treaty interpretation is not a chance to reimagine the treaty and rewrite the text.81 

58. A court should start with the facial meaning of any treaty text, which provides a 

“framework for the historical context inquiry”.82 In the absence of concerns about oral promises 

or a failure of translation or interpretation at the Treaty Councils, the specific words memorializing 

a treaty are critical.83 The trial judge found the Treaty document was carefully read and translated, 

and the Anishinaabe representatives understood it.84 This included the Augmentation Clause, 

which Robinson reported he “had no difficulty in making [the Anishinaabe negotiators] 

comprehend”.85 There is no record of Anishinaabe complaints that they did not understand the 

clause.86   

 
80  Marshall No 1, supra note 64 at paras 14, 39, 78, 83; R v Sioui, [1990] 1 SCR 1025 at 1069 

[Sioui]; R v Morris, 2006 SCC 59 at paras 18, 107. 
81  Restoule ONCA at para 445, AR, Vol II, Tab 1H. 
82  West Moberly, supra note 74 at paras 367–68; Restoule ONCA at para 568, AR, Vol III, Tab 1H. 
83  Restoule ONCA at para 419, AR, Vol II, Tab 1H. 
84  Restoule ONCA at paras 230, AR, Vol II, Tab 1H, Robinson’s Diary, September 5, 1850, Ex01-

0855 at 5. 
85  Robinson Report, Ex01-1680 at 19; Restoule Stage One at para 442, AR, Vol I, Tab 1A. 
86  Restoule Stage One at para 442, AR, Vol I, Tab 1A. 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/608/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/2334/1/document.do
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59. The key sections of the Treaty text read, with added emphasis, as follows: 

… for and in consideration of the sum of two thousand pounds of 
good and lawful money of Upper Canada to them in hand paid, and 
for the further perpetual annuity of six hundred pounds of like 
money, the same to be paid and delivered to the said Chiefs and their 
Tribes at a convenient season each year …  [“Consideration 
Clause”] 
The said William Benjamin Robinson, on behalf of Her Majesty, 
Who desires to deal liberally and justly with all Her subjects, further 
promises and agrees that should the territory hereby ceded by the 
parties of the second part at any future period produce such an 
amount which will enable the Government of this Province, without 
incurring loss, to increase the annuity hereby secured to them, 
then and in that case the same shall be augmented from time to time, 
provided that the amount paid to each individual shall not exceed 
the sum of one pound Provincial currency in any one year, or such 
further sum as Her Majesty may be graciously pleased to order; 
[“Augmentation Clause”] 

and provided further that the number of Indians entitled to the 
benefit of this treaty shall amount to two-thirds of their present 
number, which is fourteen hundred and twenty-two, to entitle them 
to claim the full benefit thereof; and should they not at any future 
period amount to two-thirds of fourteen hundred and twenty-two, 
then the said annuity shall be diminished in proportion to their 
actual numbers [“Diminution Clause”].87 

60. These provisions unambiguously reference a single perpetual annuity and provide: 

(a) a promise to pay the perpetual annuity of not less than £600 (Huron);  

(b) a promise to increase the annuity up to a maximum of £1 per-person in a given year, 
should the ceded lands produce sufficient revenue to enable the government to do 
so without incurring loss;  

(c) a Crown discretion to order a “further sum” beyond the £1 per-person; and  

(d) a provision to reduce the annuity proportionally if the entitled individuals constitute 
less than two thirds of their present number. 

61. The Treaties’ text does not support any agreement to share in an unlimited, uncertain 

amount determined with reference to Crown revenues and relative wealth and needs: 

 
87  See Appendix “A”. 
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(a) It refers to an “annuity”, which is a “yearly payment of a certain sum of money” 
and not a sum based on proceeds such as a royalty.88   

(b) It states that the First Nation parties surrendered “all their right, title and interest” 
and refers to “the territory hereby ceded”. 

(c) It says nothing about revenue sharing. It speaks to annuities that may be increased 
in defined circumstances. 

(d) It says “shall be augmented” but nothing about the amount of increase beyond $4 
or the principles supposed to guide that amount such as “fair share” or “relative 
wealth and needs of the communities”.  

(e) The “graciousness clause” follows a non-discretionary requirement to increase 
annuities to $4. By necessary comparison, the graciousness clause must contain 
some degree of discretion as to the amount of increase above $4. 

(f) The word “graciously” demonstrates discretion rather than legal right or obligation.  
It was the normal way to refer to Crown prerogative powers.89 

(g) The words “may be pleased to order” demonstrate discretion. 

62. As noted by the minority, the trial judge failed to carefully examine the Augmentation 

Clause to determine its meaning and did not identify any patent ambiguities or misunderstandings 

that may arise from linguistic or cultural differences. The Treaties, on their face, did not create an 

annuity payable to “Chiefs and their Tribes” as a “collective” with an “individual” component 

payable to each Treaty beneficiary: 

… the reference to ‘individual’ was not for the purpose of creating a 
separate payment to individuals. It was simply the means of setting a cap 
on the amount of future increases to the annuity, recognizing that the 
population might grow and that the total amount of the annuity would be 
required to grow with it, thereby increasing the Crown’s overall obligation. 
After the cap was reached, further increases in the annuity could be made 
through the exercise of “Her Majesty’s graciousness”.90 

 
88  See eg Ganton v Size, [1882] 22 UCQB 473 at para 1, Book of Authorities, Tab 1; JJS Wharton, 

The Law Lexicon, or Dictionary of Jurisprudence (Harrisburg, PA: IG M’Kinley & JMG 
Lescure, 1848 at 43, Book of Authorities, Tab 9; Sir James AH Murray et al, A new English 
dictionary on historical principles: founded mainly on the materials collected by the 
Philological Society (Oxford: Clarendon press, 1888) at 343, Book of Authorities, Tab 6; TE 
Tomlins, The Law Dictionary, Defining and Interpreting the Terms or Words of Art and 
Explaining the Rise, Progress, and Present State of the English Law (London: C and R Baldwin, 
1810) at 5, Book of Authorities, Tab 7; Henry James Holthouse, A New Law Dictionary 
(London: William Crofts, 1839) at 18, Book of Authorities, Tab 3. 

89  Affidavit of James Morrison, March 30, 2017, Ex014 at para 384 [Morrison Report]. 
90  Restoule ONCA at paras 427–28, AR, Vol II, Tab 1H. 
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63. The reference to an individual limit in the Augmentation Clause does not introduce 

ambiguity. The Court of Appeal majority erred in concluding that the purpose of the Augmentation 

Clause was to limit only the amount paid to individuals, separate from a collective annuity. The 

text expressly permits in the Crown’s “graciousness” an increase over $4. And the Diminution 

Clause refers to the number of people entitled to claim the full benefit of the treaty. The individuals 

are entitled to that collective amount; there is no other annuity beyond that. 

64. As the minority correctly held, the stipulated individual limit and population minimum were 

conditions that applied to the total amount of the annuity – one condition required its increase and the 

other required its reduction. The unambiguous reference to the individual limit did not permit creation 

of a separate individual annuity which would ignore the further condition for the increase related to 

population. The majority failed to give due meaning to the “graciousness” provision which, as noted 

by the minority, was not just flowery language. It made clear that the individual limit was a soft one, 

with increases beyond to be made in the Crown’s discretion.91    

65. The “graciousness” provision appears after the language which the majority held requires 

augmentation (“shall be augmented”) and before the Diminution Clause which would require a 

reduction. Both those clauses determine the Crown’s aggregate exposure for annuities and it makes 

no sense to insert a clause concerning individual distributive amounts between them. The 

assumption of a separate individual distributive amount to give meaning to “shall be augmented”, 

ignores the text’s reference to a single perpetual annuity, whose amount will be determined over 

time by both any individual increases and the number of beneficiaries. 

66. The plain meaning of the Treaties confirms that there was only one annuity under each 

Treaty, which was to be distributed in its entirety to the members of the First Nations.  The amount 

of the annuity was subject to the per-person limit of $4, which could be increased through the 

exercise of Her Majesty’s “graciousness”. The Treaties do not contain an unlimited right to share in 

the proceeds of the territory with reference to relative wealth and needs of communities. 

67. The promise to exercise “graciousness” in considering further increases indicates, at 

minimum, a requirement to make a decision whether to increase the annuity. Further, the words 

“from time to time” expressly contemplate and require a periodic renewal of the relationship 

 
91  Restoule ONCA at para 457, AR, Vol II, Tab 1H. 
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through the exercise of that discretion.92 As discussed below, that discretion was and is subject to 

the Honour of the Crown as guided by the purpose of the Treaties. 

(ii) Majority’s Interpretation not Supported by Contextual Evidence 

(A) No Separate Individual Distributive Amount 

68. There was no contextual evidence supporting any Crown intention to insert a clause that 

speaks to the amount payable to individuals but says nothing about the Crown’s aggregate annuity 

obligation.93 The Respondents’ witness Dr. Driben advanced this theory, but he said that the 

distinction was included in the Treaties at the instance of the Crown,94 before accepting that he 

was not qualified to speak to Crown intention.95 As a result, the trial judge could not, and did not, 

rely on Dr. Driben on this point.   

69. Given the lack of expert evidence on this point, the trial judge’s comments about “pressure 

from the Chiefs at the Council to ear mark some funds for individual distribution and in compliance 

with the Colborne Policy” are speculation.96 There is no evidence of such pressure on Robinson or 

any discussion that the collective annuity would not simply equate to the sum of per-person amounts. 

Making a factual finding without an evidentiary foundation is an error of law.97 

70. The annuities were paid in cash to the Superior First Nations from the outset and to the 

Huron First Nations from 1855.98 Crown actors in 1850 understood that they had the ability as a 

matter of policy, whatever a treaty said, to determine the manner of payment of annuities.99 

71. In 1851, Robinson rejected the contention of two Lake Huron Chiefs that the annuity was 

to be paid to communities in a proportion to their share of the surrendered territory.100 He received 

 
92  Restoule ONCA at paras 449, 463, 502, AR, Vol II, Tab 1H. 
93  Restoule ONCA at para 487, AR, Vol II, Tab 1H.  
94  Report of Paul Driben, November 22, 2015, Ex03 at 167–68 [Driben Report]; Driben, TRN-

Vol 4:418-419:20-4, Vol 6:716; Morrison Report, Ex14 at paras 360, 383, 387–88-64; 
Chartrand Report, Ex65 at 185–86, 246, 252 –53; von Gernet Second Report, Ex79 at 145–46. 

95  Driben, TRN-Vol 6:789, 791-792 with respect to this concession, and with respect to Dr. Driben 

not having considered post-Treaty conduct of the Crown in assessing his theory. 
96  Restoule ONCA at para 442, AR, Vol II, Tab 1H; Restoule Stage One at para 454, AR, Vol I, 

Tab 1A. 
97  R v Imoro, 2010 ONCA 122 at para 17, aff’d 2010 SCC 50. 
98  Restoule ONCA at paras 65–66, AR, Vol II, Tab 1H. 
99  See Restoule Stage One at paras 106–08, AR, Vol I, Tab 1A. 
100 Letter from Colonel Bruce to W.B. Robinson, October 16, 1851, 01-0943; Ex01A-0943 (trans). 

https://www.canlii.org/en/on/onca/doc/2010/2010onca122/2010onca122.pdf
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/7894/1/document.do
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the complaint via Supt. Gen. of Indian Affairs Colonel Bruce, who stated his own understanding 

to be that the “distribution was to be per capita” and that “all the Indians … were to share in it 

alike”.101 Robinson agreed, confirming that the Treaties were “based on the same conditions as all 

preceding ones”, i.e. with annuities calculated solely by multiplying the individual amounts.102 

Bruce conveyed this response to Supt. Captain Ironside, saying that “the Treaty clearly recognizes 

in all Indians entitled to participate in the annuity the right to share equally.”103 There could only 

be a right to share equally if there were no separate collective amount within each community.  

72. The Court of Appeal majority incorrectly rejected this evidence.  It said that Robinson was 

explaining how the collective Huron annuity was to be distributed among the Chiefs and not how 

each community’s amount was to be distributed between the collective and the individual members 

of that community.104 This is a strained and unrealistic reading of the evidence.   

(B) No Agreement to Share in the Proceeds 

73. The contextual evidence does not support any agreement to share in the proceeds of the 

land with the First Nations. 

74. The cross-cultural nature of historical treaties and the Honour of the Crown require a court 

to consider the Indigenous perspective, as well as the common law perspective.105 These dual 

perspectives “bear equal weight”.106 As Lamer CJ said in Sioui, even a generous treaty 

interpretation must be realistic and reflect the intention of both parties.107   

75. Robinson’s Treaty Report stated that he obtained a “final settlement of the matter” and 

avoided the need to account to the Anishinaabe for future sales.108 This is inconsistent with an 

unbounded agreement to “share” the value of the territories. Further, the Report does not record 

any agreement matching the treaty interpretations the Respondents advance. The government’s 

 
101 Restoule ONCA at paras 477–84, AR, Vol II, Tab 1H. 
102 Restoule ONCA at para 439, AR, Vol II, Tab 1H. 
103 Restoule ONCA at para 484, AR, Vol II, Tab 1H. 
104 Restoule ONCA at para 148, AR, Vol II, Tab 1H. 
105 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at para 28; 

Sioui, supra note 80 at 1035. See also Marshall No 1, supra note 64; R v Marshall;R v Bernard, 
2005 SCC 43 at para 46; Delgamuukw v British Columbia, [1997] 3 SCR 1010 at paras 81, 
147–49; Tsilhqot’in Nation v British Columbia, 2014 SCC 44 at para 14 [Tsilhqot’in]. 

106 Tsilhqot’in, supra note 105 at para 14. 
107 Sioui, supra note 80 at 1069. 
108 Robinson Report, Ex01-1680 at 18–19, Ex01-0851. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2251/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2276/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1569/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14246/1/document.do
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then financial situation makes it likely that if Lord Elgin approved a treaty with unlimited, 

mandatory, “sharing” of revenues in an uncertain amount, this would be mentioned by Robinson 

in his Report. He would have made sure the Executive Council knew that Lord Elgin had approved 

such a consequential change in the Crown’s long-standing Treaty practice. 

76. Robinson’s Diary and other contemporaneous reports of the Treaty Council do not indicate 

that there was any discussion of a proceeds-model or sharing of revenues; any discussion of a “fair 

share”; or any discussion of any principle that annuities would reflect the communities’ relative 

wealth and needs. There is also nothing to indicate the Anishinaabe sought anything other than a 

traditional annuity fixed from year to year.   

77. Chiefs Shingwaukonse and Nebenaigoching demanded a fixed, perpetual annuity at a high 

rate of $10, the same as that given for the surrender of valuable lands in the south of the province.109 

As Robinson recorded in his diary: “Said he wanted $10 per head forever…”.110 Prior to the Treaty 

Council some Anishinaabe negotiators said that compensation had to reflect the value of the 

territory.111 However, as Robinson explained, the Crown did not anticipate that the lands would 

be extensively taken up.112  

78. The evidence supports that the Anishinaabe understood that the augmentation clause 

included a non-discretionary increase to $4 and Crown discretion over $4. Once the parties had 

agreed to the general principles of the Treaty, the Anishinaabe were content to permit the Crown 

to set the annuity, understanding the “great father” or “great mother” would plan to act honourably 

toward their “children”.113  

 
109 Restoule Stage One at paras 226–34, AR, Vol I, Tab 1A; Robinson’s Diary, Ex01-0855; 

Robinson Report, Exs01-1680 and 01-0851; Morrison Report, Ex14 at para 361; von Gernet, 
TRN-Vol 60:8834-8842, 8794-8799, Vol 61:8884-8889. 

110 Restoule Stage One at paras 226–34, AR, Vol I, Tab 1A; Robinson’s Diary, September 7,1850, 
Ex01-0855 at 5; Robinson Report, Ex01-1680 at 18 and 01-0851; Chartrand Report, Ex65 
at 181-87; Morrison Report, Ex14 at para 349; Morrison RCAP Report, Ex14, Exhibit D at 126, 
129, 132; von Gernet Second Report, Ex79 at 125; Driben Report, Ex03 at 118–19; Chartrand, 
TRN-Vol 43:6271-73; von Gernet, TRN-Vol 60:8834-42, 8794-99, Vol 61:8884-8889; cf 
Driben, TRN-Vol 4:409-11, Vol.5:498; Morrison, TRN-Vol13:1970, 2010-2017. 

111 Restoule ONCA at paras 249, 330, AR, Vol II, Tab 1H. 
112 Restoule Stage One at paras 245–49, 453, 467, AR, Vol I, Tab 1A.  
113 Restoule ONCA at para 434, AR, Vol II, Tab 1H; Restoule Stage One at paras 455–56, AR, 

Vol I, Tab 1A.  
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79. The April 1850 OIC set Robinson’s financial mandate and established what he 

considered to be possible agreement parameters for the negotiations. The OIC sought a Treaty with 

annuities, without relating them to resource revenues.114 It also required a diminution clause which 

would stop annuities exceeding $10 per-person if populations fell dramatically. Other evidence 

showed that Crown actors wished to avoid annuities exceeding the $10 in previous treaties.115 

Robinson would have required authority to tie annuities to the value of the territories and the 

relative wealth and needs of the communities, and there is no evidence of this ever being sought 

or provided. The majority erred in discounting this evidence. 

(C) Majority’s Interpretation Not Supported by Post-Treaty Evidence  

80. There is a complete absence of evidence in the extensive post-Treaty record that anyone 

suggested or acted on the basis that $4 applied only to limit an individual distribution, or that there 

was a communal entitlement to annuities beyond what individuals might receive. The obligation 

was expressed in terms of $4 per-person.116 

81. The post-Treaty record was discounted as “vague, inconsistent and conflicting” and of 

limited assistance; however, as noted by the minority, what was striking about it and what had to 

be considered, “is the absence of any evidence to support the notion that the Treaties were intended 

to provide the Anishinaabe with a “fair share” of the wealth of the Treaty territories”.117 The lack 

of relevant post-Treaty complaints from Indigenous Treaty parties has been found by the Supreme 

Court to be a relevant factor in determining common intention.118 

82. The treatment of the Mashekyash affidavit sworn in 1893 is a further error.119 As noted 

above, Mashekyash had signed the Robinson Huron Treaty and recalled Robinson saying to him 

and the other signatories that the government’s promise would be fulfilled when $4 per-person 

would be delivered, and “if your great Mother the queen should think it right to give you more it 

will only be by her gracious goodness toward you to do so”.120  

 
114 OIC dated April 16, 1850, Ex01-0767, Ex01A-0767 (trans). 
115 von Gernet Second Report, Ex79 at 117; von Gernet, TRN-Vol 61:8966-8967:17-10. 
116 See Appendix “C”. See also Restoule ONCA at paras 475–76, AR, Vol II, Tab 1H. 
117 Restoule ONCA at para 475, AR, Vol II, Tab 1H. 
118 Grassy Narrows, supra note 65 at para 40. 
119 Restoule Stage One at paras 307–13, AR, Vol I, Tab 1A. 
120 Morrison RCAP Report, Ex14, Exhibit D at 172; Mashekyash Affidavit, supra note 2. 
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83. This evidence was discounted on the speculative basis of what the trial judge called 

“frailties” of Mashekyash’s recollection, without identifying any such frailties. In fact, 

Mashekyash lived at least 8 years after swearing his affidavit, and there is no evidence that his 

memory was impaired.121 The only evidence on the affidavit’s reliability was from Dr. Driben who 

noted the passage of time but himself relied on a similarly distanced account of another event.122 

The majority and the trial judge discounted the affidavit on the basis that it described the Huron 

negotiations only,123 but this fact should only increase its reliability as they were more contentious. 

It was an error of law to reject this sworn statement of a First Nation eyewitness and signatory for 

no reason other than the passage of time, and in favour of more distant speculations of what may 

have been understood.  

(iii) Exceeded a Generous Interpretation and what was Possible on Treaty 
Language and Evidence 

84. Competing interpretations must be “possible” or “reasonable” in the sense of being 

available on the evidence about who did or said what, to whom, when. An interpretation is not 

available where the evidence does not reasonably lead to it, even with reliance on the relevant 

principles. As this Court has said of construing treaty language, “while construing the language 

generously, courts cannot alter the terms of the Treaty by exceeding what ‘is possible on the 

language’ or realistic.”124   

85. The interpretation of the majority below that the Treaty parties agreed to share the value of 

the territories in an amount that reflects relative wealth and needs is not supported in the evidence. 

It exceeds a generous construction of the Treaty language and fails to reflect a fair reading of the 

Treaties and “Her Majesty’s graciousness”, or a balanced assessment of the common intention of 

the parties.125 There is no textual or contextual evidence to support it. 

86. First, the trial judge’s interpretation of the common intention was based on an erroneous 

finding that the Anishinaabe could not have understood “Her Majesty’s graciousness”, whereby 

 
121 Morrison TRN-Vol 13:2054-57.  
122 Driben Report, Ex03 at pp 148-49; Driben TRN-Vol 5:503-5:20-12, TRN-Vol 6:856-860. 

Petition by Chiefs and Councillors of Parry Island Indians, Mar. 25, 1887, Ex01-1257, Ex01A-
1257.2 (trans). 

123 Restoule ONCA at para 175, AR, Vol II, Tab 1H; Restoule Stage One at paras 307–13, AR, 
Vol I, Tab 1A. 

124 Marshall No 1, supra note 64 at paras 76, 78. 
125 Restoule ONCA at para 446, AR, Vol II, Tab 1H. 
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the significance of Crown discretion to increase the annuities was dismissed. As the minority 

succinctly noted, this was based on a misapprehension of the evidence and was inconsistent with 

other findings: 

The trial judge said that the witness, Elder Corbiere … testified that 
there was no way to translate ‘as her Majesty may be graciously 
pleased to order’.  In fact, Elder Corbiere testified that she translated 
the phrase to mean “and even more will be given to the 
Anishinaabek if the Gischipin Gchi-Gimaa Kwe [‘Big Chief Lady’] 
has a good heart and has a mind to do so”. 

… later in her reasons, in the context of considering the fourth 
interpretation advanced by the Huron and Superior Plaintiffs, the 
trial judge observed that it was possible that once the general 
principles of the Treaties were agreed on, the Anishinaabe, 
especially those represented by Chief Peau de Chat, were content to 
permit the Crown to set the amount of the Annuity payments, 
understanding that Her Majesty’s graciousness would be exercised 
honourably to ensure that the annuities reflected the value of the 
land, to the extent that the Crown would not incur a loss. However, 
in spite of the fact that this interpretation gave meaning to “Her 
Majesty’s graciousness”, the trial judge gave no consideration to it 
in her ultimate analysis of which interpretation best reconciled the 
parties’ common intention.126 

87. The majority also agreed that Robinson was likely to have conveyed, and the Anishinaabe 

are likely to have understood, the concept of discretion.127 However, the majority rationalized the 

trial judge’s comments on this point by stating that the trial judge meant to say that that “unfettered 

discretion” could not form part of the common intention of the parties.128  

88. The evidence confirmed that the Anishinaabe understood a “gracious” exercise of 

discretion – if the Queen “has a good heart and has a mind to do so”.129 Therefore, a wide discretion 

controlled by the Honour of the Crown was consistent with both parties’ perspectives, yet was not 

fully considered by either the majority or the trial judge. 

89. Second, the majority erred in law by conflating the honourable implementation of the 

Treaties with the honourable interpretation of the Treaties. Even assuming that the purpose of the 

 
126 Restoule ONCA at paras 433–34, AR, Vol II, Tab 1H. 
127 Restoule ONCA at para 220, AR, Vol II, Tab 1H.  
128 Restoule ONCA at para 221, AR, Vol II, Tab 1H.  
129 Mashekyash Affidavit, supra note 2; Elder Corbiere Translation, Ex25 at 6; Elder Corbiere, 

TRN-Vol 16:2306-2309; Restoule ONCA at para  433, AR, Vol II, Tab 1H. 
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Treaties and the augmentation clause were to share the value of the territories ceded to the Crown 

in the Treaties, this does not then create a substantive treaty right to the share of resource revenues 

where this was not expressed in the treaty. The treaty right is to an exercise of Crown discretion – 

which is to be exercised honourably in accordance with the Treaty’s purpose. The majority went 

beyond an interpretation that would advance the treaty purpose in this regard. 

90. It was wrong for the majority to turn a finding about treaty purpose into a treaty right to a 

specific outcome—namely, a right to a specific annuity calculated based on a court’s assessment 

of the relative wealth and needs of the communities. The majority’s error is apparent in the formal 

judgments describing the Treaties’ purpose and other principles that will guide the Crown’s 

exercise of discretion.130  These are relevant to the exercise of the Crown’s discretion in accordance 

with the Honour of the Crown but by describing them as part of the parties’ “common intention” 

the majority included them within the right itself.  A treaty purpose is not, however, itself part of 

the common intention but a judicial historical assessment of what the parties were trying to achieve 

in making the treaty.131  

91. The result of the majority decision is to replace a government discretion to be exercised in 

accordance with the Honour of the Crown with a judicial apportionment between Indigenous and 

non-Indigenous communities of the wealth of a large area of Ontario in accordance with no fixed or 

settled criteria. The judiciary is not well positioned to determine the justice of a particular 

distribution of wealth among communities.132  Judges ought not to be asked to determine as a matter 

of substance – not just process – whether an annuity “shared” the value of the territories and 

“reflected the relative wealth and needs” of the parties.133  Courts are not well-placed to conduct the 

polycentric decision-making that these sorts of broad economic and policy issues require.134  

92. An honourable treaty interpretation should provide room for the parties to develop a long-

term, mutually respectful relationship. Reconciliation is best achieved by not over-judicializing 

the process, and the parties must consult in an effort to reach a mutual understanding, rather than 

treating the consultation as an adjunct to ongoing, continuous litigation. In this regard, the court 

 
130 Restoule Partial Judgment at paras 1(d), 2(b), AR, Vol I, Tab 1C. 
131 See Marshall No. 1, supra note 64 at para 102. 
132 CUPE v Ontario (Minister of Labour), 2003 SCC 29 at para 180. 
133 Restoule ONCA at paras 98–100, 204, 216, 250, 280, 290–93, 300-07, AR, Vol II, Tab 1H. See 

also Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at para 52. 
134 Tanudjaja v Canada (Attorney General), 2014 ONCA 852 at paras 27, 33, 35, leave to appeal 

to SCC refused, 36283 (25 June 2015); cf Restoule ONCA at para 210, AR, Vol II, Tab 1H. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2061/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1717/1/document.do
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.pdf
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/fr/15426/1/document.do
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provides a supportive role, ensuring the process is working fairly, but not engaging in a substantive 

role to distribute wealth according to its own view of government priorities.  

(iv) Failure to consider Fourth Interpretation which best reconciles the parties’ 
common intention and is consistent with the historical record 

93.  A review of the language of the Treaty text, supported by the contextual evidence on the 

parties’ common intentions, shows that the Crown had a treaty obligation to increase annuities to 

$4 per-person if the territory produced revenues enabling an increase without loss, but increases 

above that amount remain in the Crown’s discretion to be exercised in accordance with the doctrine 

of the Honour of the Crown. The majority failed to give due consideration to this interpretation 

and thus fell into error.  

94. This interpretation best reconciles the parties’ interests at 1850, the evidence of which was 

proffered at trial: 

(a) The Crown could limit its immediate financial exposure, but had discretion to 
augment the annuity if the Treaty territories proved profitable. This interpretation 
would also reconcile the Crown intentions of not imposing an unreasonable 
administrative burden on the Treasury in the accounting of revenues from the 
Treaty territories;135 and  

(b) While it is clear that Chiefs Shingwaukonse and Nebenaigoching would have 
preferred a more generous fixed annuity, they ultimately accepted what was 
offered. The Anishinaabe understood that the annuity would be augmented in a 
liberal and just manner. In the words of the trial judge, the Anishinaabe understood 
that “Her Majesty’s graciousness would be exercised honourably to ensure that the 
annuities reflected the value of the land, to the extent that the Crown would not 
incur a loss.”136 

95. This interpretation is also more consistent with the mutual expectations of the Crown and 

Anishinaabe of an ongoing relationship that would endure, and be periodically renewed.137 This 

interpretation respects the Anishinaabe prior interest in and jurisdiction over the surrendered 

territories and recognizes the interdependence of Anishinaabe and all those with whom they share 

that territory.138 This interpretation also recognizes the Crown’s responsibility for people who are 

not members of the signatory First Nations.  

 
135 Restoule ONCA at para 459, AR, Vol II, Tab 1H; Restoule Stage One at para 457, AR, Vol I, 

Tab 1A. 
136 Restoule ONCA at para 462, fn 401, AR, Vol II, Tab 1H. 
137 Restoule ONCA at para 463, AR, Vol II, Tab 1H.  
138 Restoule Stage One at paras 415–17, AR, Vol I, Tab 1A. 
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96. The majority’s interpretation requires a process of renegotiation about how to share the 

value of the territories139 without any clear language in the Treaty to that effect and to guide those 

negotiations. This is despite the plain language of the Treaties as to Crown discretion and the 

surrender of land rights to the contrary. The resulting negotiations would be more like those for a 

modern land claims treaty, not implementation of a historic treaty.140 The Crown must exercise its 

discretion in a manner consistent with the Honour of the Crown, as is developed below. What is 

required is a process of meaningful engagement with the goal of agreement where possible. 

ISSUE #3: THE ROLE OF THE HONOUR OF THE CROWN IN TREATY 
IMPLEMENTATION 

97. Ontario affirms that the Crown’s exercise of its discretion as to the annuity above $4 was, 

and continues to be, subject to the doctrine of the Honour of the Crown. The Honour of the Crown 

requires that the Crown act diligently and endeavour to ensure that it accomplishes the intended 

purpose of a constitutional promise to Indigenous Peoples.141 A First Nation treaty partner must 

not be left “with an empty shell of a treaty promise”, and the Honour of the Crown informs the 

fulfilment of that promise.142  

98. The Honour of the Crown gives rise to procedural requirements but does not, in this 

context, dictate a specific amount or give rise to specific remedies. As this Court said in Ktunaxa 

Nation, s. 35 “guarantees a process, not a particular result.”143 While the Honour of the Crown will 

ordinarily require the Crown to act diligently in the implementation of a discretionary treaty 

promise, it does not follow that the Crown has a constitutional obligation to implement the treaty 

in a specific way that is ascertainable in adversarial litigation.144 For example, in a duty to 

accommodate the Crown obligation is limited to “a process of balancing, of give and take”.145  

 
139 Restoule ONCA at para 328, AR, Vol II, Tab 1H. 
140 Restoule ONCA at paras 328–29, AR, Vol II, Tab 1H.  
141 Manitoba Metis, supra note 60 at paras 75, 78–83; Saugeen First Nation v The Attorney 

General of Canada, 2021 ONSC 4181 at para 646 [Saugeen]. 
142 Marshall No 1, supra note 64 at para 52; Manitoba Metis, supra note 60 at para 80. 
143 Ktunaxa Nation v British Columbia (Forests, Lands and Natural Resource Operations), 2017 

SCC 54 at para 79. 
144 See generally Beckman, supra note 59 at paras 43–44.  
145 Haida Nation, supra note 58 at paras 45, 48, 50. 

https://www.canlii.org/en/on/onsc/doc/2021/2021onsc4181/2021onsc4181.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16816/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16816/1/document.do
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Further, although the doctrine has been said to ensure “just outcomes”,146 this must be considered 

in the context of treaty interpretation where the interpretation is the result – a “fair outcome”.147 

99. Ultimately, the Crown bears the burden of decision – which is to be exercised of course in 

conformity with the Honour of the Crown. But the Honour of the Crown does not take a 

discretionary treaty obligation and then create, and graft onto that treaty obligation, a constitutional 

entitlement to a specific outcome capable of being ascertained in adversarial litigation. 

100. The Honour of the Crown requires the Crown to act in a way that accomplishes the intended 

purpose of the Treaties, because it is assumed that the Crown intends to fulfil its promises.148 As 

discussed above, when analyzing the intended purpose, it is important to distinguish the content 

of the treaty obligation (to make a decision) from its honourable implementation.149 The purpose 

here was to establish a relationship where the annuity payments could be adjusted to reasonably 

reflect any future development of the Treaty territories. The minority below expressed this as 

revisiting and refreshing annuities, “where possible, to address both sides’ contemporary needs 

and interests in relation to the treaty lands.”150  

101. Maintenance of a mutually respectful, long-term relationship requires understanding, 

which requires communication:151 unilateral Crown action which may undermine s. 35 rights does 

not advance the relationship and so is inconsistent with the Crown’s honour.152 Crown decisions 

ought to take into account the First Nations’ perspective both as to the process taken to reach a 

decision and the substance of the decision. 

102. With respect to the exercise of the Crown’s discretion, Ontario acknowledges that the 

Crown’s honour requires the Crown to consider the following factors, among others: 

(a) The annuity should confer benefit on both parties, since honourable implementation 
requires the accomplishment of the Treaties’ purpose, and that purpose is that both 
parties benefit from the development of the Treaty territories; 

 
146 Restoule ONCA at paras 251–253, AR, Vol II, Tab 1H; Thomas Isaac, Aboriginal Law, 5th ed 

(Thomson Reuters: Toronto, 2016) at 344. 
147 Beckman, supra note 59 at para 12, cited in Restoule ONCA at para 273. 
148 R v Badger, [1996] 1 SCR 771 at para 41; Saugeen, supra note 141 at para 652.  
149 See paras 89–91, above; cf Restoule Stage One at para 393, AR, Vol I, Tab 1A. 
150 Restoule ONCA at para 502, AR, Vol II, Tab 1H. 
151 See Clyde River, supra note 60 at para 49; Haida Nation, supra note 58 at para 43. 
152 Mikisew Cree 2018, supra note 59 at paras 25–26, 43, 87, 94. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1366/1/document.do
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(b) How the annuity advances the relationship with the Anishinaabe. For example, in 
relation to the level of annuity, the Crown should consider: 
(i) The interrelationship of Indigenous and non-Indigenous communities and 

their contemporary needs and interests in relation to the treaty lands;153 
(ii) The proportionality between the annuity and the net Crown resource 

revenues; and 
(iii) How to repair the relationship, and consider the contemporary needs and 

interests of both parties in relation to Treaty lands;154 
(c) The reduction in purchasing power caused by persistent inflation. It is difficult to 

see how an annuity set below an indexed amount would be honourable, assuming 
net Crown resource revenues permit this; and 

(d) The Crown’s past failures to increase annuities in accordance with the Honour of 
the Crown. 

ISSUE #4: AVAILABLE REMEDIES 

103. Declaratory relief that is future-focused and aimed at the restoration and maintenance of 

the Crown’s honour is the appropriate remedy available for past Crown failure to exercise its 

discretion honourably in relation to the Treaties. The Court of Appeal erred in finding that coercive 

remedies are available for a past failure to implement the Treaties in a diligent manner. A 

declaration that the Crown’s honour is breached—not a judicial accounting—will give effect to 

the Honour of the Crown, and further the goal of reconciliation. 

(i) The Honour of the Crown is not an independent cause of action 

104. The Honour of the Crown is not a cause of action in itself.155 This does not mean there can 

be no remedy for breach; however, the appropriate remedy is a declaration.   

105. The Court of Appeal erred in finding that the “duty of diligent implementation” under the 

Honour of the Crown can give rise to specific outcomes and substantive remedies, like the duty to 

consult and the sui generis fiduciary duty.156 Coercive remedies are available to ensure the 

satisfaction of those duties, which arise out of the Honour of the Crown but which exist independently 

of s. 35.157 Remedies can in such cases include damages158 or equitable compensation.159 In contrast, 

 
153 Restoule ONCA at para 502, AR, Vol II, Tab 1H. 
154 See Restoule ONCA at para 502, AR, Vol II, Tab 1H. 
155 Manitoba Metis, supra note 60 at para 73. 
156 Restoule ONCA at paras 241–42, AR, Vol II, Tab 1H. 
157 Manitoba Metis, supra note 60 at para 73; Restoule ONCA at para 234, AR, Vol II, Tab 1H. 
158 Rio Tinto, supra note 60 at para 49. 
159 Southwind, supra note 60 at paras 66–68. 
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the duty of diligent implementation is not a cause of action in itself; it does not incorporate any duty 

to reach specific outcomes or impose coercive remedies for breach. 

106. In Manitoba Metis, this Court found the Crown had breached its honour because it did not 

provide land scrip to Métis individuals in a sufficiently timely manner, and granted a declaration, 

noting that it is a narrow remedy available without a cause of action and is awarded in a different 

manner than coercive relief.160 This Court explicitly noted that the Honour of the Crown is not, 

itself, a cause of action, but rather speaks to how obligations that attract it must be fulfilled.161  

107. Consistent with this, subsequent courts have not interpreted Manitoba Metis as creating a 

separate, free-standing duty of diligent implementation that can be judicially exercised and 

substantively determined. Instead, a lack of diligent implementation may give rise to a declaration 

of breach of the Honour of the Crown.162 The majority below acknowledged the minimal judicial 

consideration of remedies where an historical treaty promise is not implemented diligently,163 yet 

cited no authority where a court granted any relief other than a declaration. 

108. Recognition of breach of a duty of diligent implementation as a cause of action would 

transform the Honour of the Crown itself into a “fiduciary duty-light”,164 undermining the sui 

generis fiduciary duty. 

109. As noted above, the Honour of the Crown does not take a discretionary treaty obligation 

and then create, and graft onto that treaty obligation, a constitutional entitlement to a specific 

outcome capable of being ascertained in adversarial litigation. 

 
160 Manitoba Metis, supra note 60 at paras 75–80, 101, 123, 143, 154. 
161 Manitoba Metis, supra note 60 at para 73. 
162 Manitoba Metis, supra note 60 at paras 65, 73–83, 143, 154. See eg, Nunatsiavut Government v 

Newfoundland and Labrador (Minister of the Department of Municipal Affairs), 2013 NLTD(G) 
142 at paras 60, 64; Peter Ballantyne Cree Nation v Canada (Attorney General), 2016 SKCA 
124 at paras 41, 52, leave to appeal to SCC refused, 37485 (22 June 2017); Watson v Canada, 
2020 FC 129 at paras 265–66, 524; Yahey v British Columbia, 2021 BCSC 1287 at paras 1147–
48, 1154–56, 1884, 1888; Saugeen, supra note 141 at paras 641–45, 1291. 

163 Restoule ONCA at para 257, AR, Vol II, Tab 1H. 
164 Manitoba Metis, supra note 60 at para 208, see also paras 165, 204–13. 

https://www.canlii.org/en/nl/nlsctd/doc/2013/2013canlii69937/2013canlii69937.pdf
https://www.canlii.org/en/nl/nlsctd/doc/2013/2013canlii69937/2013canlii69937.pdf
https://www.canlii.org/en/sk/skca/doc/2016/2016skca124/2016skca124.pdf
https://www.canlii.org/en/sk/skca/doc/2016/2016skca124/2016skca124.pdf
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/fr/16699/1/document.do
https://www.canlii.org/en/ca/fct/doc/2020/2020fc129/2020fc129.pdf
https://www.canlii.org/en/bc/bcsc/doc/2021/2021bcsc1287/2021bcsc1287.pdf
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(ii) A declaration under s. 35 is an appropriate and effective remedy 

110. The Honour of the Crown is always at stake in the Crown’s dealings with First Nations 

remedies. A declaration such as the order Ontario requests below regarding the Honour of the 

Crown cannot be ignored and must be met with meaningful action. 

111.  The appropriateness of a remedy should be informed by whether it fosters 

reconciliation.165 Remedies such as damages and compensation contemplate specific outcomes 

and will naturally drive the parties into an adversarial relationship, taking the focus away from 

reconciliation and placing it on rights to a specific outcome. A declaration, by contrast, requires 

the Crown to address any dishonourable conduct on a negotiated basis, including by making 

meaningful amends for the past, and will foster the Crown’s fulfilment of its promises and the 

renewal of a mutually respectful, long-term relationship. 

112. A declaration has real substance because the Honour of the Crown is a continuing 

obligation—once a declaration is granted, this itself informs what a Crown, acting honourably, 

must do after the declaration is granted.166 In the context of the Robinson Treaties and the 

Augmentation Clause, the Crown, facing a declaration that it has not acted honourably and dealing 

with a treaty beneficiary whose treaty claims remain unsatisfied, cannot simply do nothing—it 

must engage with the treaty beneficiary and work to find a solution that gives meaningful effect to 

the Court’s declaration. This promotes reconciliation more effectively than an order that requires 

the Court to assume the Crown’s mantel and exercise its discretion under the Treaties by 

attempting to fashion a blunt damages remedy. A declaration as to the Honour of the Crown, 

especially under s. 35, is a constitutional declaration and the Court can expect that the Crown will 

act constitutionally on the advice of the Attorney General.167 

113. A declaration would also be consistent with the principle that “decisions about the 

allocation of public resources belong to legislatures and to the executive.”168  

 
165 See Mikisew Cree 2018, supra note 59 at para 44. 
166 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at 

paras 51, 57. 
167 Mikisew Cree 2018, supra note 59 at paras 24, 28, 55, 59; Beckman, supra note 59 at para 42. 
168 See Provincial Court Judges’ Assn of New Brunswick v New Brunswick (Minister of Justice); Ontario 

Judges’ Assn v Ontario (Management Board); Bodner v Alberta; Conférence des juges du Québec v 
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(iii) Limitations 

114. If, contrary to Ontario’s position, what is at stake in a claim based on breach of a treaty is 

an adversarial contest about compensation for past failure to disburse money, there is no principled 

basis to exclude the application of statutes of limitations to such a claim. 

115. In this respect, the Court of Appeal failed to consider the specific nature of the Plaintiffs’ 

claims and remedies sought – which determines whether limitations are engaged. Ordinary 

limitations statutes, by their terms, apply to personal remedies claimed in relation to an alleged 

breach of treaty or an action to account.169 The Plaintiffs contend that the Treaty promise mandated 

a sharing of revenues and constituted a specific entitlement capable of being remedied through a 

money damage award.  To assess the “proportionate” or “fair” share of revenue, the Plaintiffs seek 

relief requiring the Crown to “account” for revenue obtained in the territory covered by the 

Robinson Treaties.  If this case is about an entitlement to a specific monetary outcome or an 

account, as contended by the Plaintiffs, then it should be treated as such for all purposes. As 

affirmed most recently by the Federal Court of Appeal in Shot Both Sides, limitation periods do 

not expunge rights, but they do speak to when a right might be enforced.170  

116. In examining the provisions of the Limitations Act, 1990,171 consideration was not given 

as to whether the claims for breach of treaty here were actions “on the case”. Section 45(1)(g) of 

the Limitations Act, 1990 states: 

45(1) The following actions shall be commenced within and not 
after the times respectively hereinafter mentioned … 

(g) an action for trespass to goods or land, simple contract or 
debt grounded upon any lending contract without specialty, 

 
Quebec (Attorney General); Minc v Quebec (Attorney General), 2005 SCC 44 at para 20, which 

concerned judicial remuneration commissions. The courts’ approach to the recommendations of 

judicial remuneration commissions illustrates how meaningful remedies can exist even where a Court 

refrains from ordering the executive to make compensation in specific amounts (in these cases, to 

meet the demands of the financial security dimension of judicial independence). 
169 See Canada v Jim Shot Both Sides, 2022 FCA 20 [Shot Both Sides]; Samson Indian Nation v 

Canada, 2015 FC 836 at paras 111–13, aff’d Buffalo v Canada, 2016 FCA 223, leave to appeal 
to SCC refused, 37277 (9 March 2017). 

170 Shot Both Sides, supra note 169 at paras 220–21. 
171 RSO 1990, c L.15. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/2277/1/document.do
https://www.canlii.org/en/ca/fca/doc/2022/2022fca20/2022fca20.pdf
https://www.canlii.org/en/ca/fct/doc/2015/2015fc836/2015fc836.pdf
https://www.canlii.org/en/ca/fca/doc/2016/2016fca223/2016fca223.pdf
https://decisions.scc-csc.ca/scc-csc/scc-l-csc-a/fr/16459/1/document.do
https://www.ontario.ca/laws/statute/90l15/v1
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debt for arrears of rent, detinue, replevin or upon the case 
other than slander, 

Within six years after the cause of action arose, … 

117. A derivation from the writ of trespass, Sharpe J.A. in Perry, Farley & Onyschuk v 

Outerbridge Management Ltd confirmed that an action “on the case” is a residual category that 

encompasses all personal actions for damages based upon a breach of a legal form of action not 

otherwise caught by the formal writs governing the commencement of similar claims.172 A plaintiff 

bringing a claim not addressed by the ancient writs, would bring a claim “in like case”, i.e. in a 

form that resembled a recognized writ.173 

118. When used in the Limitations Act, 1990, the term “refers to actions that were included in 

these traditional definitions, and are still not otherwise described in the limitations statutes, and 

includes causes of action sounding in both contract and tort”,174 limited only by the requirement 

that damages are suffered as a result of the breach.175  

119. Consistent with the development of the limitations regime and the plain wording of the 

legislation, to the extent that the Plaintiffs pursue an assessment of monetary entitlement, the fact 

that a treaty claim is not otherwise enumerated in the Limitations Act, 1990 does not limit the 

applicability of the statute to personal remedies claimed in relation to an alleged breach of treaty. 

If the treaty right claimed here is a right to a specific monetary outcome, then the action to claim 

it is “in like case” to a traditional compensation claim, and should be treated as such for limitations 

purposes. 

120. The Court of Appeal erred in its conclusion that s. 46 of the Limitations Act, 1990 “was 

intended to be limited to merchants’ accounts”.176 The legislation does not use such restrictive 

 
172 Perry, Farley & Onyschuk v Outerbridge Management Ltd (2001), 54 OR (3d) 131 (CA) at 

paras 21–26 [Outerbridge]; See also Robert Simpson Co v Foundation Co of Canada (1982), 
36 OR (2d) 97 (CA) at para 13. 

173 Superior Propane Inc v Tebby Energy Systems (1992), 9 OR (3d) 769 (Gen Div). 
174 Graeme Mew, The Law of Limitations (Toronto: Butterworths, 1991) at 92, Book of 

Authorities, Tab 5, cited in Outerbridge, supra note 172 at para 25. 
175 Outerbridge, supra note 172 at para 26. 
176 Restoule ONCA at para 661, AR, Vol II, Tab 1H. 

https://www.canlii.org/en/on/onca/doc/2001/2001canlii5678/2001canlii5678.pdf
https://www.canlii.org/en/on/onca/doc/1982/1982canlii1750/1982canlii1750.pdf
https://www.canlii.org/en/on/onsc/doc/1992/1992canlii7584/1992canlii7584.pdf
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language, and a claim for accounting can be incidental to an action brought in contract or any other 

relationship where there is a legal or equitable duty to account.177  

121. Granting a meaningful declaration avoids the issue of whether limitations legislation 

applies. A declaration, coupled with a recognition that the Honour of the Crown is ongoing, is a 

balanced and fair way to recognize the reality that a historical breach remains unremedied while 

protecting the value of certainty that the law of limitations promotes. This Court has previously 

recognized in Manitoba Metis178 the efficacy of a declaration in promoting reconciliation even 

though personal remedies were barred. 

PART IV - COSTS 

122. Ontario seeks no costs. 

PART V - ORDER REQUESTED 

123. Ontario respectfully requests that the decision and order of the majority of the Court of 

Appeal be set aside and a declaration be granted in its place as follows: 

(a) The Crown has a treaty obligation to address from time to time whether the £1 ($4) 
per-person limit on the Treaty annuities can be augmented, having regard to the net 
Crown resource-based revenues from the Treaty territories and without incurring 
loss (the “augmentation promise”);  

(b) The augmentation promise defines a Treaty right, recognized and affirmed by s. 35 
of the Constitution Act, 1982; 

(c) The Crown is required to diligently implement the augmentation promise and is 
required to periodically engage in a process, through engagement with the First 
Nation Treaty parties, to determine the amount of such augmentation, consistent 
with the Honour of the Crown. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 24th day of October, 2022. 
 
 
 
LENCZNER SLAGHT LLP 
 

 MINISTRY OF THE ATTORNEY 
GENERAL  

 
177 See Jeremy S Williams, Limitation of Actions in Canada, 2nd ed (Toronto: Butterworths, 1980) 

at 45, Book of Authorities, Tab 10; Hanemaayer v Freure (1999), 2 BLR (3d) 269 (ONSC) at 
paras 92–93; Tracy v Instaloans Financial Solution Centres (BC) Ltd, 2010 BCCA 357 at para 50. 

178 Manitoba Metis, supra note 60 at para 137. 
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APPENDIX A 

Relevant provisions of the Robinson-Superior Treaty: 

[The Anishinaabe of the Lake Superior territory] from Batchewanaung Bay to 
Pigeon River, at the western extremity of said lake, and inland throughout that 
extent to the height of the land which separates the territory covered by the charter 
of the Honorable the Hudson’s Bay Company from the said tract [and] also the 
islands in the said lake … freely, fully and voluntarily surrender, cede, grant and 
convey unto Her Majesty, Her heirs and successors forever, all their right, title and 
interest in the whole of the territory above described [except for certain reservations 
(three in all) set out in the annexed schedule]. …  

… 

[F]or and in consideration of the sum of two thousand pounds of good and lawful 
money of Upper Canada to them in hand paid; and for the further perpetual annuity 
of five hundred pounds, the same to be paid and delivered to the said Chiefs and 
their Tribes at a convenient season of each summer, not later than the first day of 
August at the Honorable the Hudson’s Bay Company’s Posts of Michipicoton and 
Fort William. …  

… 

The said William Benjamin Robinson, on behalf of Her Majesty, who desires to 
deal liberally and justly with all Her subjects, further promises and agrees that in 
case the territory hereby ceded by the parties of the second part shall at any future 
period produce an amount which will enable the Government of this Province, 
without incurring loss, to increase the annuity hereby secured to them, then and in 
that case the same shall be augmented from time to time, provided that the amount 
paid to each individual shall not exceed the sum of one pound Provincial currency 
in any one year, or such further sum as Her Majesty may be graciously pleased to 
order; and provided, further, that the number of Indians entitled to the benefit of 
this Treaty shall amount to two-thirds of their present number (which is twelve 
hundred and forty), to entitle them to claim the full benefit thereof, and should their 
numbers at any future period amount to two-thirds of twelve hundred and forty, the 
annuity shall be diminished in proportion to their actual numbers 

Relevant provisions of the Robinson-Huron Treaty: 

[The Anishinaabe i]nhabiting and claiming the eastern and northern shores of Lake 
Huron from Penetanguishene to Sault Ste. Marie, and thence to Batchewanaung 
Bay on the northern shore of Lake Superior, together with the islands in the said 
lakes opposite to the shore thereof, and inland to the height of land which separate 
the territory covered by the charter of the Honorable Hudson’s Bay Company from 
Canada, as well as all unconceded lands within the limits of Canada West to which 
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they have any just claim … on behalf of their respective tribes or bands, do hereby 
fully, freely and voluntarily surrender, cede, grant, and convey unto Her Majesty, 
Her heirs and successors for ever, all their right, title and interest to and in the whole 
of the territory above described [except for certain reservations (15 in all) set forth 
in the annexed schedule]. … 

… 

[F]or and in consideration of the sum of two thousand pounds of good and lawful 
money of Upper Canada to them in hand paid, and for the further perpetual annuity 
of six hundred pounds of like money, the same to be paid and delivered to the said 
Chiefs and their tribes at a convenient season of each year, of which due notice will 
be given, at such places as may be appointed for that purpose. … 

… 

The said William Benjamin Robinson, on behalf of Her Majesty, Who desires to 
deal liberally and justly with all Her subjects, further promises and agrees that 
should the territory hereby ceded by the parties of the second part at any future 
period produce such an amount which will enable the Government of this Province, 
without incurring loss, to increase the annuity hereby secured to them, then and in 
that case the same shall be augmented from time to time, provided that the amount 
paid to each individual shall not exceed the sum of one pound Provincial currency 
in any one year, or such further sum as Her Majesty may be graciously pleased to 
order; and provided further that the number of Indians entitled to the benefit of this 
treaty shall amount to two-thirds of their present number, which is fourteen hundred 
and twenty-two, to entitle them to claim the full benefit thereof; and should they 
not at any future period amount to two-thirds of fourteen hundred and twenty-two, 
then the said annuity shall be diminished in proportion to their actual numbers. 
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APPENDIX C: POST TREATY EVIDENCE GOING TO THE CROWN’S 
UNDERSTANDING OF THE AUGMENTATION CLAUSE 

 Document Date Exhibit Book 
Reference179 

Examples of Post-Treaty Documents Evidencing a Crown Understanding of the Augmentation 
Clause Contrary to the Trial Judge’s Findings 

1 Report from A.W. Buchanan, HBC postmaster for 
Sault Ste. Marie, to George Simpson, Governor 
HBC 

Sep 11, 1850 01-0841; 1A-0841.2* 

2 Report from W.B. Robinson, Treaty 
Commissioner to Colonel Bruce on the Treaty 
negotiations 

Sep 24, 1850 01-0851, p. 9; 01- 

1680* 

3 The Indian Treaty, British Colonist Newspaper Oct 1, 1850 83-0008, p. 3 

4 Letter from Colonel Bruce to W.B. Robinson 
regarding a petition from Lake Huron Chiefs, 
which asked for the government to consider 
distributing annuities based on traditional land 
areas rather than population. [Aug 17, 1851, 
Exhibits 01-0930, 1A-0930.2*] 

Oct 16, 1851 01-0943; 1A-0943* 

5 Report of Special Commissioners appointed 
Investigate Indian Affairs in Canada 

1858 01-1001 [see p. 70] 

6 Letter from Richard Carney, Indian Agent to R.T. 
Pennefather, Superintendent General of Indian 
Affairs reporting on a visit to Garden River First 
Nation 

Sep 3, 1858 01-1023 [see esp. at 
p. 3]; 1B-1023.1* 

[see 
esp. at p. 2] 

7 Letter from Simon Dawson, M.P to the Secretary 
to the Governor General 

Apr 7, 1873 1A-1092.1; 1A- 

1092.2* 

8 Report of Deputy Superintendent of Indian 
Affairs, William Spragge on augmented annuities 
under the Robinson Treaties 

Apr 13, 1873 01-1094*; 01-1095 

9 Letter from E.B. Borron, M.P., to E.A. Meredith, 
Deputy Minister, Department of the Interior 

Aug 6, 1874 01-1114; 1A-1114.2* 

10 Letter from E.B. Borron, M.P. to David Laird, 
Minister of the Interior 

Nov 28, 1874 01-1121; 1A-1121.2* 

 
179  References to transcriptions, where available, are denoted with an asterisk. 
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 Document Date Exhibit Book 
Reference179 

11 Letter from E.B. Borron to David Laird, Minister of 
the Interior 

Apr 1, 1875 13 

12 Opinion of Justice Minister Edward Blake 
regarding the claim for increased annuities under 
the Robinson Treaties 

Jul 7, 1875 01-1131; 1A-1131.2* 

13 Report from D. Laird, Minister of the Interior to the 
Federal Privy Council 

Jul 12, 1875 01-1133; 1A-1133.2* 

14 Federal Order in Council increasing annuities “to 
the maximum amount of annuity thereby stipulated, 
namely $4.00 per head” 

Jul 22, 1875 1A-1134.1; 1A- 

1134.2* 

15 Letter from E.A. Meredith, Deputy Minister, 
Department of the Interior to Indian Affairs 

Sep 1, 1875 01-1138 

16 Letter from Simon Dawson, M.P. to Colonel Stuart, 
Office of the Secretary to the Governor General 

Oct 7, 1881 01-1178*; 1A-1179.2* 

17 Letter from Lawrence Vankoughnet, Deputy 
Superintendent General of Indian Affairs, to Sir John 
A. MacDonald, Superintendent General of Indian 
Affairs 

Oct 20, 1881 01-
1180; 
C66455.UNTRN.001
-1180 

18 Memo from Robert Sinclair, Indian Affairs to 
Colonel A. Stuart, Office of the Secretary to the 
Governor General 

Nov, 1881 01-1181; 1A-1181.2* 

19 Letter from Charles Skene, Indian Agent to John 
A. Macdonald, Prime Minister and Superintendent of 
Indian Affairs 

Jan 9, 1884 01-1200; 71* 

20 Account of Robinson’s explanation of the 
augmentation clause contained in the Affidavit of 
Batchewana First Nation Elder John Mashekyash 
taken by Garden River member John Driver 

Jun 1, 1893 01-1332; 1A-1332.2* 
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 Document Date Exhibit Book 
Reference179 

21 Letter from E.L. Newcombe, Deputy Minister, 
Department of Justice & Solicitor of Indian Affairs 
to Lawrence Vankoughnet, Deputy Superintendent 
General of Indian Affairs responding to Letter from 
Vankoughnet 

Jun 19, 1893 
 
Jun 17, 1893 

01-1293 
 

Responding to: 01- 
1334 

22 In the Matter of the Arbitration between the 
Dominion, Ontario and Quebec: Statement of the 
Case of the Dominion on Indian claims arising out of 
the “Robinson Treaties” 

Oct 5, 1893 01-1340, p.12 

23 In the Matter of the Arbitration between the 
Dominion, Ontario and Quebec: Answer of Ontario 
on the case of the Dominion claims relating to the 
claims for increases and arrears of annuities under 
the Huron-Superior Treaties of 1850 

Jun 25, 1894 01-1350 

24 Transcripts from the Unsettled Accounts Arbitration, 
Indian Claims, Robinson Treaties 

Nov 20,1894 01-1354 [see e.g.: 
pp 63-4, 66, 72-6, 

115-24, 
139-41, 148-227, 334- 
5, 338, 365-6, 369-71, 

418-9, 436-8, 470-1, 
477-9] 

25 Award of the Arbitrators on the Indian Annuities Feb 13,1895 01-1360*, 1A-1360.2* 

26 The Honourable Mr. Justice Burbidge’s Reasons for 
Award No. 3 of 13th February 1895 in Judgments 
by the learned Arbitrators on Indian Annuities 

Feb 14, 1895 01-1361; p. 49 

27 Factum of Ontario in the SCC on its appeal from 
the award of the arbitrators on Indian claims arising 
out of the annuities payable under the Robinson 
Treaties 

1895 01-1366 

28 Factum of the Dominion in the SCC on the appeal 
of Ontario from the award of the arbitrators on 
Indian claims arising out of the annuities payable 
under the Robinson Treaties 

1895 01-1367 
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 Document Date Exhibit Book 
Reference179 

29 Factum of Quebec in the SCC on the appeal of 
Ontario from the award of the arbitrators on the 
claim of the Dominion respecting Indian annuities 
and arrears under the Robison Treaties 

Apr 15, 1895 01-1369 

30 Statement of the Case of the Dominion of Canada 
before the JCPC in the Robinson Annuities Case 

1896 01-1375 

31 Case for the Respondent Attorney General for 
Ontario before the JCPC in the Robinson Annuities 
Case 

1896 01-1374 

32 Memorandum for the Secretary of the Department 
of Indian Affairs from D. Scott, Chief Clerk and 
Accountant, Indian Affairs 

Jan 10, 1899 01-1449*; 21* 

Ambiguous Post-Treaty Documents Relied on by the Plaintiffs in Support of their Argument 
that the Crown did not intend to Cap Augmented Annuities at $4 per-person 

33 The Treaty with the Indians, British Colonist 
Newspaper 

Oct 1, 1850 83-0009.2 

34 Letter from W.B. Robinson to Colonel Bruce Dec 27, 1850 01-0887; 1A-0887.2* 

Post-Treaty Documents Supportive of the Trial Judge’s Findings regarding the Crown’s 
Understanding of the Augmentation Clause 

  
Nil. 
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