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FACTUM OF THE RESPONDENTS ON APPEAL 
PART I – CONCISE OVERVIEW OF POSITION AND CONCISE STATEMENT OF 

FACTS 
A. Overview 

1. This case is about upholding the nation to nation Treaty relationship between the 

Anishinaabek and the Crown, recognized and renewed by the Robinson Huron and Robinson 

Superior Treaties of 1850 (the “Treaties”) with particular reference to the Crown’s promise to share 

the wealth generated from the Treaty territories through augmented annuities if it could do so 

without incurring loss. Treaties arise from the intersection of common law and Indigenous legal 

orders and must be understood in light of the law and governance practices of both parties, the 

history of the Crown-Indigenous relationship and the specific historical circumstances existing at 

the time of the treaty. The trial judge found, based on the totality of the evidence before her, that 

sharing the wealth of the territory on an “if and when” basis through increases to the annuity was 

always central to both parties’ understanding and intention. That finding was based on the text of 

the Treaties, and a detailed analysis of the historical context and the parties’ intentions, including 

those of the Anishinaabek as informed by Anishinaabe law. Ontario’s appeal asks this Court to set 

aside the trial judge’s extensive findings about the parties’ intentions and adopt an interpretation 

of the Treaties that completely ignores the Anishinaabe perspective and is wholly inconsistent with 

the historical context and the mutuality inherent in Crown-Indigenous treaties as sacred and solemn 

agreements. 

2. The trial judge found that at the time of the Treaty Council, the parties had an existing 

long-term relationship based on mutual respect for each other’s autonomy and the Anishinaabek’s 

sacred relationship to their land. The Treaties were not understood as a one-time land transaction, 

but as a renewal of a mutually beneficial relationship to be maintained by the honour of the Crown 

and the Anishinaabe principles of respect, reciprocity, mutual responsibility and renewal. The trial 

judge found that in agreeing to the augmentation clause, the parties intended that the Anishinaabek 

would be able to continue to sustain themselves from their territories, including through any 

prospective advantages generated from future developments, ensuring that both parties could 

thrive in the face of changing circumstances. 

3. The trial judge’s interpretation as endorsed by the majority of the Court of Appeal (the 

“Majority”) is consistent with this Court’s directive to choose from among the possible 
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interpretations of common intention that which best reconciles the interests of the parties at the 

time the Treaty was signed.1 Reconciliation is the fundamental objective of the law of treaty 

rights,2 and key to the interpretation of historical treaties that provide the foundation of this 

country. It requires careful attention to the understandings, circumstances and legal orders of both 

parties at the time the Treaties were entered into. This is a fact-intensive exercise. The trial judge 

had regard to the long-standing Covenant Chain Alliance between the Anishinaabek and the 

Crown, the Anishinaabe understanding of treaty relationships, and the Crown’s interest in 

obtaining access to the territory to regularize the mining exploration already taking place. She 

considered repeated Anishinaabek requests for a Treaty that would honour their ongoing 

relationship with the land and provide them with a share of the wealth from development on their 

territory, the Crown’s economic circumstances that constrained its ability to make an up-front 

payment, and recommendations made by Crown Commissioners that payments be augmented 

based on prospective sources of wealth in the territory. The interpretation of the augmentation 

promise endorsed by the Majority is firmly grounded in the historical record and the principles of 

Treaty interpretation, and reconciles the interests of both parties in 1850. 

4. Ontario’s appeal asks this Court to disregard the careful work of the trial judge, whose 

findings were informed by her deep understanding, through immersion in the extensive evidence, 

of the nature of the historical Treaty relationship and the intentions of both parties. In order to 

make good on the promise to give equal weight to the Indigenous perspective, deference must be 

given to the interpretation of Treaty provisions by trial courts who have wrestled with all of the 

evidence that goes to revealing the parties’ interests and intentions. Ontario identifies no error by 

the trial judge to justify this Court reopening her findings on the parties’ common intention. 

5. Ontario purports to invite this Court to adopt the interpretation of the Treaty in the minority 

concurring reasons in the Court of Appeal (the “Minority”), but in fact, Ontario argues for an 

interpretation that has been rejected by every judge who has considered this case. Ontario asks this 

Court to re-weigh the evidence and find that the parties intended the Crown to have a virtually 

unfettered and unreviewable discretion regarding whether and how much to increase the annuity. 

 
1 R v Marshall, [1999] 3 SCR 456 [Marshall], ¶14 
2 Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 [Haida], ¶20; Mikisew 
Cree First Nation v Canada, 2005 SCC 69, ¶1 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1739/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2189/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2251/1/document.do
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Ontario’s interpretation gives one partner complete power over the other, and imposes no 

substantive obligations on how that power can be wielded. This interpretation ignores the historical 

context, the Anishinaabe perspective and the findings of the trial judge about the intentions of the 

parties. It is inconsistent with reconciliation based on mutual respect and understanding. It 

privileges unilateral Crown actions and perpetuates an ongoing injustice. 

6. The Minority interpreted the Treaties in a somewhat different manner than the trial judge, 

finding that increases above £1 (or $4) per person required an exercise of discretion by the Crown. 

Yet, the Minority also found a substantive obligation on the Crown to share the wealth generated 

from the Treaty territory through increases to the annuity, finding that the Crown is required to 

exercise its discretion “honourably to ensure that the annuities reflected the value of the land, to 

the extent that the Crown would not incur a loss,” in order to “to address both sides’ contemporary 

needs and interests in relation to treaty lands.”3 

7. The Courts below unanimously found that the Crown can be held to the promise it made, and 

that the Court has the authority and obligation to impose specific and general duties on the Crown. 

Ontario now asks this Court to find that the Crown has no substantive obligation to ensure that 

increases to the annuity reflect the value of the Treaty territory, only a procedural obligation to 

exercise its unilateral discretion to consider the Anishinaabek claims. It further asserts that the 

courts have no role in remedying the Crown’s failure to fulfill such a procedural obligation for at 

least 148 years. While Ontario’s factum purports to promote reconciliation “through meaningful 

engagement” of the parties, it in fact rests on a deeply impoverished view of treaty relationships, 

reconciliation, the honour of the Crown and the role of the courts in remedying injustice. 

8. It cannot be the case that courts are powerless to address what is, in the Minority’s words, 

“an injustice that brings dishonour to the Crown.”4 The Treaty’s promise and the honour of the 

Crown are only as meaningful as the remedies available to address any breach. While the question 

of the specific appropriate remedy for the failure to implement the Treaty remains to be addressed 

by the trial judge, there is no basis to find the respondents are limited to declaratory relief. 

9. Ontario argues in the alternative, for the first time, that the respondents’ claim is an action 

 
3 Restoule v Canada (AG), 2021 ONCA 779 [ONCA], ¶¶462, 502, AR Vol II, Tab 1H 
4 ONCA, ¶363, AR Vol II, Tab 1H 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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“on the case” and as a result is subject to the Limitations Act. Ontario should not be allowed to 

raise a defence that was not pleaded or argued below. In any event it has no merit. This is not a 

personal action for damages, and the claim does not sound in contract or tort. The respondents are 

seeking compensation for the failure of the Crown to fulfill its obligations to the collective under 

the sui generis cause of action of breach of treaty. Whether a breach of treaty gives rise to equitable 

compensation, common law damages or a sui generis remedy, is a question to be determined with 

the benefit of a full factual record in another stage of this proceeding. 

B. Response to Ontario’s Statement of Facts and Other Relevant Facts 

10. Ontario entirely neglects the undisputed facts regarding the Anishinaabek perspective, 

including Anishinaabek law and governance and the Covenant Chain Alliance between the Crown 

and the Anishinaabek in the century before the Treaty, and how this informed the parties’ 

understanding of the promises that were made. 

i. Anishinaabe-akiing: The Treaty Territory and Anishinaabek Laws and 
Governance 

11. Ontario refers to the lands subject to the Treaty as “entirely undeveloped by Euro-Canadians” 

in 1850 and part “of the United Province of Canada” (¶12). It does not acknowledge that these 

lands were Anishinaabe-akiing: The exclusive territory of the Anishinaabek governed by their 

continuous and longstanding system of laws. The trial judge found that within the Anishinaabe 

system of governance, there was an established tradition of sharing their territory with others only 

if that use or occupation was authorized. Outside of their protocols, the Anishinaabek were 

exceedingly strict with unauthorized uses of their territory.5 

12. Anishinaabe laws were developed to maintain their inherent responsibilities as the last placed 

within creation; recognizing a complex web of interdependent relationships operating across the 

land that all living things rely on to thrive. To fulfill their inherent responsibilities to creation, 

Anishinaabe laws are governed by two organizing principles: pimaatiziwin (life, where everything 

is alive and sacred) and gizhewaadiziwin (the way of the Creator, including the seven sacred laws 

of creation, the means for pursuing pimaatiziwin).6 

 
5 ONCA, ¶15, AR Vol II, Tab 1H; Restoule v Canada (AG), 2018 ONSC 7701 [ONSC], ¶¶31-32, 
AR Vol I, Tab 1A 
6 ONCA, ¶¶13-15, AR Vol II, Tab 1H; ONSC, ¶¶21, 31-32, 48-61, AR Vol I, Tab 1A; Elder Fred 
Kelly Testimony, ONCA TR Vol 21:2866, ll 18-24 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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13. Anishinaabe governance is based on principles of respect, responsibility, reciprocity and 

renewal; the understanding that the world is deeply interconnected, and that people must rely on 

one another to thrive. Anishinaabe laws and governance are organized around three key elements: 

doodem or kinship, ishkode (fire), and the Ogimaa (Chief). Doodem identity is a kinship category 

broader than the European notion of family, embodying responsibilities to care for and treat each 

other as family. Under Anishinaabe law, you are either kin or a stranger, thus, “only by becoming 

relatives through long-established Indigenous protocols could Europeans make alliances on which 

they depended for both trade and security.” Kinship metaphors – like father, mother or brother – 

were reciprocally used and understood by the British Crown and the Anishinaabek in defining their 

relationship for over a century and remained very relevant to defining the expectations and 

understandings of the mutual responsibilities undertaken by the parties at the 1850 Treaty 

Council.7 

14. Ishkode (fire) is a central metaphor for the Anishinaabek. It is rooted in the word ode (heart) 

and so refers to the inner fire or spirit, as well as the spirit of the collective – Odenaang or Odenak.8 

Ishkode is central to Anishinaabe governance. A “Council Fire” refers to both a physical place of 

governance and a collective, from a family unit up to an entire nation. The Anishinaabek have a 

complex network of Council Fires, ranging in magnitude and scope from common to regional 

Council Fires, governing all aspects of their territory, as well as their relationships and alliances 

with other nations in the Great Lakes region. The council fire metaphor was used by other 

Indigenous nations, including the Haudenosaunee. As early as the 17th century, European Nations, 

including the British, kindled their own Council Fires to establish and maintain political and 

military alliance relationships with the Haudenosaunee and the Anishinaabek.9 

15. Ishkode also refers to “warmth” (warming oneself at the King’s Council Fire) which is a 

reference to gift giving, or the mutual exchange of presents between Council Fires. This was an 

important diplomatic protocol that was observed to fulfill the Anishinaabe legal principles of 

reciprocity, renewal and responsibility, such as paying tribute to a host Council Fire for the use of 

 
7 ONCA, ¶¶10-14, 20, 48, 366 (Minority), AR Vol II, Tab 1H; ONSC, ¶¶19-21, 39-47, 214, AR 
Vol I, Tab 1A 
8 Elder Rita Corbiere Testimony, ONCA TR Vol 16:2273-74; Elder Fred Kelly Testimony, ONCA 
TR Vol 21:2882, ll 4-11, 2918-19 
9 ONCA, ¶¶14, 16, AR Vol II, Tab 1H; ONSC, ¶¶22-25, 54, 65-67, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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their lands, and forging and renewing alliances essential to trade and security. The protocol of gift 

giving between Council Fires ensured the health and well-being of the members in an alliance 

through the redistribution of wealth throughout the region. It operationalized the principle of 

reciprocity which holds that items of value are given with the expectation that a gift of equal value 

will be returned; the closer the relationship, the greater the reliance and the implication of trust. As 

far back as the point of first contact, Europeans, including traders, military officers and especially 

representatives of the British Crown, understood the deep significance of maintaining this protocol 

as an embodiment of the principle of mutual interdependence in order to do anything in 

Anishinaabek territory, be it conducting business, forming military alliances, or settling down and 

sharing space and resources.10 

16. A Council Fire is represented by an Ogimaa, who governed not by edict but by consensus. 

Ogimaak were recognized because of their record of accomplishments as protectors (warriors) 

and/or providers (hunters). They were also recognized for their embodiment of values of 

Anishinaabe leadership: generosity, the ability to care for the land and provide for one’s people, 

and respect for the autonomy of others, such as through the deliberative and consensus-based 

decision-making process central to Anishinaabe governance and Great Lakes diplomacy. Chief 

Shingwaukonse was a prominent Anishinaabe Ogimaa at the Treaty Council in 1850, a highly 

decorated veteran of the War of 1812 and a visionary leader who travelled extensively throughout 

Anishinaabek territory and made strong personal alliances with representatives of the military, 

religious orders, civil society and senior Crown officials all the way up to the Governor General.11 

ii. Historical Context: The Covenant Chain Alliance 

17. For almost 100 years before the Treaties, the Covenant Chain Alliance defined the 

relationship between the Anishinaabek and the British Crown and set down the terms by which the 

Crown could use and occupy Anishinaabek lands and resources. When the British were struggling 

with France over European supremacy during the Seven Years War (1756-1763), the British used 

the Anishinaabe Council Fire system and the metaphorical discourse of Great Lakes diplomacy to 

obtain the neutrality of the Anishinaabek who had been allied with France. Britain’s strategic 

military maneuver was instrumental to their victory over France, but shortly thereafter the British 

 
10 ONCA, ¶¶23, 293-96 Majority, AR Vol II, Tab 1H; ONSC, ¶¶48-54, AR Vol I, Tab 1A 
11 ONCA, ¶25, AR Vol II, Tab 1H; ONSC, ¶¶26-32, 34-35, 95, AR Vol I, Tab 1A; Elder Rita 
Corbiere Testimony, ONCA TR Vol 16:2289, l 15-2290, l 24, and translation, ONCA Ex 25 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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failed to fulfill the protocols required to maintain the alliance. As a result, in the summer of 1763, 

Britain’s new status was challenged by Anishinaabe warriors lead by the Odawa Chief Pontiac.12 

18. To address the uprising and promote peace and stability in the region, the British Crown 

issued the Royal Proclamation of 1763 and convened the Treaty Council at Niagara in 1764. In 

doing so, the Crown used the Council Fire system to reassure the Anishinaabek of its intentions to 

recognize and respect their autonomy and title to their lands by extending the Covenant Chain 

Alliance. The Royal Proclamation of 1763 “became a crucial part of the Covenant Chain 

relationship” forged at the Treaty at Niagara in 1764. There, Sir William Johnson presented the 

Western Nations with the “Great Covenant Chain” Belt and asked “the Chipaweighs at St. Mary’s” 

to hold one end of the belt while he would hold the other end at the King’s Council Fire in Albany, 

and “to look upon this Belt as the Chain which binds you to the English, and never let it slip out 

of your Hands.”13 This is a reference to the Council Fire at Bawaating (Sault Ste. Marie), a central 

and long-standing site of Anishinaabe governance, which is where the 1850 Treaty Council was 

held almost 100 years later. The Covenant Chain Alliance was a relationship between equals and 

was mutually understood as requiring an ongoing process that involved gathering annually in 

Council to maintain harmonious nation to nation relations. 

19. After the Council at Niagara, this mutual recognition of British and Anishinaabek legal orders 

provided a fertile legal landscape for shared protocols and a diplomatic discourse comprised of 

mutually understood metaphors to grow over the following decades. This included the Dorchester 

Regulations of 1794, which implemented the process called for by the Royal Proclamation and 

required the Crown to utilize Indigenous protocols when dealing with land. For nearly 100 years 

before the Treaty, and for years after, successive representatives of the Crown, from Johnson to 

William B. Robinson, consistently performed the Covenant Chain Alliance protocols at annual 

Council Fires, including the Treaty Council in 1850, by participating in mutual gift exchanges to 

reaffirm the solemn promise to respect the autonomy and title of the Anishinaabek and renew their 

longstanding treaty relationship. These shared protocols were adhered to in what became Upper 

Canada in the decades leading up to the Treaty Council of 1850, with the exception of the Colonial 

 
12 ONCA, ¶¶16-19, AR Vol II, Tab 1H; ONSC, ¶¶68-70, AR Vol I, Tab 1A; Affidavit of Alan 
Corbiere, ONCA Ex 26, ¶¶59-64, 80-95. (This is most evident in the competing views of Amherst 
and Johnson, see ¶¶87-88.) 
13 ONCA, ¶24, AR Vol II, Tab 1H; ONSC, ¶¶81, 84, 86, 88, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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Government’s unilateral actions beginning in 1845.14 

iii. The Historical Context: Tensions Over Jurisdiction and Control of the Territory 

20. Ontario omits critical context when it states that “around 1845, non-Indigenous mineral 

exploration had led to complaints from Anishinaabe leaders and requests for compensation” (¶12). 

In 1845, the Colonial Government began unilaterally issuing mining permits in the Treaty territory, 

contrary to the Covenant Chain Alliance, including the Royal Proclamation. The Anishinaabek 

saw these as “direct challenges to their jurisdiction over the land” and “tensions over jurisdiction 

and control of the territory” became one of the key triggers for the Treaties.15 

21. The numerous letters, petitions, memorials and speeches authored by Anishinaabek leaders 

between 1846 and 1849 were not mere “complaints”, as Ontario suggests. They were clearly 

articulated demands for the Crown to respect Anishinaabek autonomy, jurisdiction and title, and 

were part of “what might now be called intensive government relations and advocacy work to 

demand recognition for their claim to the land and to protest what they believed was the ongoing, 

illegal use and occupation of Anishinaabe land.”16 The Anishinaabek recognized the impact that 

development was having on their hunting grounds and the ability of their people to sustain 

themselves from the land, and repeatedly insisted that compensation be paid based on the wealth 

being extracted from their territory.17 The Anishinaabek sought a Treaty that would provide them 

with the ability to benefit from these new uses of the land: 

The Great Spirit, we think, placed these rich mines on our lands for the benefit of his 
red children, so that their rising generation might get support from them when the 
animals of the woods should have grown too scarce for our subsistence. We will carry 
out, therefore, the good object of our Father, the Great Spirit. – We will sell you these 
lands, if you give us what is right – at the same time, we want pay for every pound of 
mineral that has been taken off of our lands, as well as for that which may hereafter 
be carried away.18 

22. Ontario’s passing reference to the Mica Bay incident and its summary of the Vidal-Anderson 

Commission in 1849 is incomplete. In November of 1849, following contentious council meetings 

 
14 ONCA, ¶¶19-26, AR Vol II, Tab 1H; ONSC, ¶¶71-95, AR Vol I, Tab 1A 
15 ONSC, ¶¶118-19, AR Vol I, Tab 1A 
16 ONCA, ¶34, AR Vol II, Tab 1H; ONSC, ¶¶118-19, 123, AR Vol I, Tab 1A 
17 ONSC, ¶¶124, 126-29, 131-35, AR Vol I, Tab 1A 
18 ONSC, ¶131, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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of the Vidal-Anderson Commission that heightened Anishinaabek frustrations, Chiefs 

Shingwaukonse and Nebenaigoching, along with their lawyer Allan Macdonell, led a party of 

Anishinaabe warriors to Mica Bay, where they shut down the mining operations of the Quebec and 

Lake Superior Mining Association. The Colonial Government (with the reluctant and conditional 

approval of the Governor General, Lord Elgin) dispatched a contingent of troops to Mica Bay to 

“quash the insurgency”, however, the troops failed to make it there.19 Meanwhile, Chief 

Shingwaukonse and the others turned themselves in; were arrested and taken to Toronto. 

23. The Vidal-Anderson Report was delivered shortly afterward and removed any remaining 

doubts about the validity of Anishinaabek title, authority and jurisdiction, while at the same time 

observing “that the Crown had always claimed ‘[t]he Territorial Estate and Eminent Dominion’ in 

and over the soil.” While this reflected the fact that the Crown internally held contradictory views 

about the assertion of sovereignty and underlying Aboriginal title, these views were “conceptually 

incomprehensible to the Anishinaabe of the upper Great Lakes.”20 

24. The Vidal-Anderson Report stated that, “there would be no difficulty in making a treaty on 

just and mutually advantageous terms” fulfilling the Crown’s need to legitimize their current and 

future development goals, as well as the Anishinaabek demand for recognition of their authority 

over the land and their right to compensation for permitting the Crown to use and occupy the 

territory. The Report observed there were vastly different expectations, beliefs and understandings 

about the value of the territory. The Commissioners found that the position of the Crown imposed 

on it a heavy burden in negotiating a Treaty, such that the Anishinaabek were entitled “to the most 

liberal consideration and a scrupulous avoiding [of] any encroachment upon their rights.”21 

25. The Vidal-Anderson Report proposed a compensation model that included a provision for an 

increase to the annuities “upon further discovery and development of any new sources of wealth”. 

While this was a novel approach to treaty making and the first record of Crown officials engaging 

 
19 ONCA, ¶¶38-40, AR Vol II, Tab 1H; ONSC, ¶¶182-86, AR Vol I, Tab 1A; OIC November 19, 
1849, ONCA Ex 1, Tab 681; Affidavit of James Morrison, ONCA Ex 14, ¶216 
20 ONSC, ¶¶156-58, AR Vol I, Tab 1A 
21 ONCA, ¶¶300-04, AR Vol II, Tab 1H; ONSC, ¶¶159-72, AR Vol I, Tab 1A; Vidal-Anderson 
Report dated December 5, 1849, ONCA Ex 83, Tab 5 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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with it, the Anishinaabek leaders had repeatedly asserted this idea since 1846.22 

26. Through his lifetime of experience in the fur trade, the mining sector and the treaty-making 

process, W.B. Robinson had developed excellent relations with the Anishinaabek. In a political 

and diplomatic landscape governed by personal relationships, Robinson had the confidence of the 

Colonial Government, the mining sector and the Anishinaabek. He was uniquely positioned as a 

cultural broker capable of mediating a solution to the diplomatic and political crisis that culminated 

with the Mica Bay incident. In December of 1849, Robinson met with the Chiefs and Macdonell 

while they were being held in Toronto. He offered his assistance to Lord Elgin and the Executive 

Council, who by this time had read the Vidal-Anderson Report and immediately appointed 

Robinson as Treaty Commissioner.23 

27. The instructions provided to Robinson made it clear that he would not be able to offer the 

Anishinaabek the global equivalent of $10 per person that had been the norm in previous treaties. 

However, Robinson read the Vidal-Anderson Report and found the Commissioners’ recommended 

augmentation term, which introduced the link between annuities and territorial revenues, could 

provide an attractive means to satisfy the expectations of the Anishinaabek.24 

iv. The Treaty Council of 1850 Hosted by the Anishinaabe Council Fire at Bawaating 

28. In response to Ontario’s paragraph 15, the Crown clearly operated within Anishinaabe legal 

norms at the Treaty Council in 1850 which was hosted by the Anishinaabe Council Fire at 

Bawaating (Sault Ste. Marie), was conducted in Anishinaabemowin as well as English, and 

incorporated the ceremonies and protocols of the Covenant Chain Alliance.25 The location of the 

Treaty Council, as well as the protocols and procedures followed, indicated that the representatives 

of the Crown had not only developed a functional understanding of the Anishinaabe systems of 

law, diplomacy and language, but that they operated within them too.26 The Crown had 

demonstrated its understanding of the meaning and significance of these protocols, and the mutual 

 
22 ONCA, ¶137, AR Vol II, Tab 1H; ONCA Majority, ¶299, AR Vol II, Tab 1H; ONCA Minority, 
¶304, AR Vol II, Tab 1H; ONSC, ¶¶173-80, AR Vol I, Tab 1A 
23 ONCA, ¶¶40-42, AR Vol II, Tab 1H; ONSC, ¶¶182-95, AR Vol I, Tab 1A 
24 ONSC, ¶¶205, 207, 257-59, 271, AR Vol I, Tab 1A 
25 ONCA, ¶48, AR Vol II, Tab 1H; ONSC, ¶214, AR Vol I, Tab 1A 
26 ONCA, ¶¶16-26, 48, 461-63 (Minority), AR Vol II, Tab 1H; ONSC, ¶¶53-54, 66-71, 84-93, 214, 
412-25, 465, 471-72, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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responsibilities they entailed, at the Treaty Council and for nearly 100 years prior, and the 

Anishinaabek relied on the Crown to continue fulfilling those responsibilities. 

29. Ontario’s references in footnote 8 of its factum are almost exclusively related to Chief 

Shingwaukonse, who had more personal experience with British military and senior Crown 

officials than any other chief at the Treaty Council. In his numerous petitions, memorials and 

speeches in the years leading up to 1850, he demonstrated his rich knowledge of the diplomatic 

metaphors and protocols of the Covenant Chain Alliance, and made clear and repeated demands 

for the Crown to pay compensation directly tied to the removal of wealth from Anishinaabek 

territory. As the primary spokesperson for the Lake Huron Anishinaabek, Chief Shingwaukonse 

expected that the Crown would continue to respect the autonomy and title of the Anishinaabek and 

that the Crown understood its mutual responsibilities of care under the Covenant Chain Alliance.27 

30. At paragraphs 20-29, Ontario emphasizes the presence of interpreters at the Treaty Council 

and what the Anishinaabek would have understood about the terms of the Treaty. Part of the 

difficulty with establishing what was and was not explained at the Treaty Council is the fact that 

the records of the speeches at the Treaty Council were lost by the Crown.28 At paragraph 29, 

Ontario provides an incomplete quote from Robinson’s official Report, which reads in full: 

… I inserted a clause securing to them certain prospective advantages should the lands 
in question prove sufficiently productive at any future period to enable the 
Government without loss to increase the annuity. This was so reasonable and just that 
I had no difficulty in making them comprehend it, and it in a great measure silenced 
the clamor raised by their evil advisers.29 

31. The trial judge found that when Robinson reported that the augmentation clause “was so 

reasonable and just” he could not have been referring to an annuity capped at $4 per person. She 

found that “Chief Shingwaukonse and the other Anishinaabe Chiefs would not have found a $4 

cap to their annuities either reasonable or just; it was far less than half of what other bands received 

as fixed sum annuities and, additionally, it did not respond to their demand for a share of the future 

wealth of the territory.”30 

 
27 ONSC, ¶¶36, 123-32, 170, 176, 247-49, 276, 436, AR Vol I, Tab 1A 
28 ONSC, ¶¶246-47, 326, AR Vol I, Tab 1A 
29 ONCA, ¶138, AR Vol II, Tab 1H; ONSC, ¶251, AR Vol I, Tab 1A 
30 ONCA, ¶139, AR Vol II, Tab 1H; ONSC, ¶453, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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32. Following the Treaty, the Anishinaabek faced extraordinary hardships, and wrote numerous 

petitions. The trial judge found the post-treaty written record vague, inconsistent and conflicting, 

and of limited assistance to understanding the parties’ common intention.31 

v. The Comprehensive and Unique Trial Process in Stage One 

33. In Stage One, the trial judge lived through ten months of testimony from 11 experts, three 

Anishinaabe Chiefs, four Elders and one fact-witness. The trial judge conducted hearings in the 

communities and permitted Anishinaabe ceremony to come into the courtroom and the court 

process. She reviewed 21 expert reports, approximately 30,000 pages of archival materials, 

hundreds of academic books, articles and other secondary sources.32 The experts were qualified in 

history, ethnohistory, anthropology, political science and economic history and many were 

qualified as having special knowledge of Anishinaabe legal, cultural, political and social 

frameworks. This evidence, along with that of the Anishinaabe Elders and Chiefs, allowed the 

Court to develop a rich and textured understanding of the Anishinaabe perspective on the events 

at issue. This was of fundamental importance in ensuring that the analysis gave weight to both the 

Crown and the Anishinaabe perspective, given that all but a few of the thousands of historical 

documents in evidence were created by Euro-Canadians for their own various purposes. 

PART II – POSITION WITH RESPECT TO THE APPELLANTS’ QUESTIONS 

34. The respondents’ position on the appellants’ questions is as follows: 

a. the standard of review of palpable and overriding error applies to Treaty interpretation; 

b. the correct interpretation of the augmentation clause is set out in the decision of the trial 

judge as upheld by the Majority; 

c. the augmentation promise is enforceable and its breach can be remedied by an order for 

compensation; 

d. a declaration is an insufficient remedy for the 150 years of neglect of the treaty promise; 

e. Ontario’s Limitations Act does not apply to the claims made in this proceeding. 

 
31 ONCA, ¶¶74, 158, 186, AR Vol II, Tab 1H; ONSC, ¶¶286-304, 318, AR Vol I, Tab 1A 
32 ONCA, ¶569, 576, AR Vol II, Tab 1H; ONSC, ¶601-11, AR Vol I, Tab 1A 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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PART III – STATEMENT OF ARGUMENT 

A. Issue One – The Standard of Review Should Provide Deference to the Judge Who 
Engaged with the Evidence 

35. Treaty interpretation is a matter of mixed fact and law. Such questions are normally subject 

to a deferential standard of review. There is some uncertainty about whether that standard applies 

to interpreting treaties between the Crown and First Nations. This appeal provides an opportunity 

to clarify that treaty parties who prove their case before a trial court based on extensive evidence, 

including evidence of the historical context and the Indigenous party’s legal order, are not required 

to engage in the same exercise each time there is an appeal. 

36. In the court below, Hourigan JA held that because of the key role that historical factual 

findings and inferences play in the interpretative process, it is appropriate to apply a standard of 

palpable and overriding error to the trial judge’s decision, absent an extricable error of law. This 

approach is consistent with this Court’s directions about how to interpret historic treaties as well 

as the principles that determine the appropriate standard of review. 

37. Justice Hourigan recognized that in addition to the political, social and economic 

circumstances of the parties at the time the treaty was signed, a trial judge interpreting a historic 

treaty needs to learn about how an Indigenous community understood their relationships to the 

land, to the Crown and to one another. Because “the parties’ beliefs, legal orders, and desires for 

the future would have provided the framework with which they each approached and entered into 

a given treaty,” a trial judge must come to understand the Indigenous treaty partner from the “vast 

and unique array of evidentiary sources presented by the parties.”33 In this case, evidence of the 

Anishinaabe legal order was brought forward through experts and Elders and informed the trial 

judge’s finding regarding the common intention of the parties. As Anishinaabe constitutional law 

scholar John Borrows has observed, “In practice there are enormous risks for misunderstanding 

and misinterpretation when Indigenous laws are judged by those unfamiliar with the cultures from 

which they arise.”34 The understanding obtained by the trial judge from immersion in the evidence 

 
33 ONCA, ¶¶564, 566, AR Vol II, Tab 1H 
34 Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010), 

p 140, Book of Authorities (“BoA”) Tab 4; Former BCCA Chief Justice Lance Finch elaborated 

 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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led by the parties meant that she was uniquely suited to make the factual findings and inferences 

required to fill in the inevitable gaps in the historical record.35 

38. The fact-finding exercise in a case like this is highly complex, and uniquely central to the 

interpretive exercise. As Hourigan JA held, in a historical treaty case the surrounding 

circumstances are as important as the treaty text in understanding the common intention of the 

parties.36 The factual findings and inferences drawn from the evidentiary record are often 

determinative of the legal issues, given the importance of the parties’ intentions to the analysis. 

39. In this case, the trial judge’s findings about the parties’ intentions were informed by a vast 

body of written evidence, expert evidence, evidence from Elders and Chiefs, and a unique trial 

process that had extensive involvement from the Anishinaabe communities. If those findings are 

not accorded deference, the value of the trial process, and the parties’ efforts to inform the trial 

judge about the particular Indigenous community, are deeply undermined. This sets back the ability 

of the court process to play its role in achieving reconciliation, because the final interpretation of 

these Treaties will not reflect the understanding of the judicial decision maker closest to the facts, 

who received, synthesized and thoughtfully sorted through the evidence provided by the parties. 

40. As Ontario observes, treaties serve to establish and shape the relationship between political 

communities in perpetuity.37 Their interpretation is thus a question of great significance. Contrary 

to Ontario’s argument, this is precisely why deference is owed to the interpretative conclusions of 

the trial judge. The trial judge is best situated to undertake the complex factual analysis required 

under the principles of treaty interpretation, and to identify the interests of the different political, 

cultural and legal communities that the Treaties seek to reconcile. The same policy considerations 

that mandate deference to a trial judge’s findings of fact38 apply to questions of treaty 

interpretation. Absent an extricable error of law, the trial judge’s conclusions merit deference. 

 
on the potential for error in his article, “The Duty to Learn: Taking Account of Indigenous Legal 

Orders in Practice”, (2012) CLE BC 
35 ONCA, ¶570, AR Vol II, Tab 1H 
36 ONCA, ¶568, AR Vol II, Tab 1H 
37 ON Factum, ¶48 
38 Housen v Nikolaisen, 2002 SCC 33 [Housen], ¶¶16-18 

https://www.cerp.gouv.qc.ca/fileadmin/Fichiers_clients/Documents_deposes_a_la_Commission/P-253.pdf
https://www.cerp.gouv.qc.ca/fileadmin/Fichiers_clients/Documents_deposes_a_la_Commission/P-253.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
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i. Marshall Does Not Establish Correctness as the Standard of Review 

41. Ontario’s argument that the trial judge’s findings do not merit any deference rests on a narrow 

and incorrect reading of this Court’s decision in Marshall and ignores the principled approach 

established in Housen and Sattva.39 Ontario argues that questions of treaty interpretation are 

questions of law, reviewable on a correctness standard. Marshall does not support this 

proposition.40 In fact, there is no clear consensus on the standard of review applicable to questions 

of treaty interpretation. Caron, on which Ontario relies, was not a treaty case, and contains no 

detailed analysis of this question.41 Various appellate decisions have drawn a variety of 

conclusions.42 A new, more principled approach, is thus called for. 

42. A predominately factual inquiry is not transformed into a question of law simply because it 

involves the application of legal principles.43 Rather, questions involving the “application of a 

legal standard to a set of facts” attract deference.44 Absent an extricable error of law, such questions 

are reviewable on a standard of “palpable and overriding error”45 because they engage the same 

“policy reasons which support a deferential stance to the trial judge’s inferences of fact.”46 

43. Marshall turned on an issue that would clearly be characterized as an extricable error of law 

under the Housen approach. The trial judge in Marshall “asked himself the wrong question” and 

erred by limiting his analysis to the written document, which did not provide adequate regard to 

the Indigenous perspective.47 In Van der Peet, the issue was the legal standard; in that case, the 

“integral to the distinctive culture” test.48 These errors thus involved extricable errors of law – 

respectively, the “failure to consider a relevant factor” and “application of an incorrect principle.”49 

The application of a correctness standard in such circumstances is consistent with Housen. There 

 
39 Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 [Sattva] 
40 ONCA, ¶559, AR Vol II, Tab 1H 
41 Caron v Alberta, 2015 SCC 56, ¶61 
42 Fort McKay First Nation v Prosper Petroleum Ltd, 2019 ABCA 14, ¶39; West Moberly First 
Nations v British Columbia, 2020 BCCA 138, ¶¶125-30, 363-64; Keewatin v Ontario (Natural 
Resources), 2013 ONCA 158, ¶158 
43 ONCA, ¶¶578-80, AR Vol II, Tab 1H 
44 Housen, ¶¶27, 37 
45 Housen, ¶37 
46 Housen, ¶32 
47 Marshall, ¶20 
48 R v Van der Peet, [1996] 2 SCR 507 [Van der Peet], ¶¶83-91 
49 Sattva, ¶53; Marshall; Van der Peet 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/14302/1/document.do
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/15629/1/document.do
https://www.canlii.org/en/ab/abca/doc/2019/2019abca14/2019abca14.pdf
https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca138/2020bcca138.pdf
https://www.canlii.org/en/on/onca/doc/2013/2013onca158/2013onca158.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1739/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1407/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14302/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1739/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1407/index.do
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is no need to read into Marshall and Van der Peet a principle that conflicts with that decision. 

44. In Sattva, this Court found that the same policy considerations that justify deference to a 

finding of negligence also support deference on questions of contractual interpretation.50 Treaties 

are not contracts, and that finding in Sattva is not dispositive of the standard of review for treaty 

interpretation. Rather, it is the broader principle in Sattva – that the appropriate standard of review 

is determined through a functional analysis of the nature of the exercise in light of the respective 

roles and expertise of each level of court – which leads to a deferential standard in this case. The 

question is not whether Sattva has “displaced” Marshall, but whether the same policy 

considerations that were held to justify deference in Sattva, justify a similar approach here. All of 

the rationales for deference operate with even greater force with respect to treaty interpretation. 

ii. Deference Respects the Superior Expertise of the Trial Judge in Assessing and 
Weighing a Complex Evidentiary Record 

45. Treaty interpretation is a fundamentally fact-driven exercise, such that deference is consistent 

with the principled division of labour between courts of first instance and appellate courts, where 

“the primary role of trial courts is to resolve individual disputes based on the facts before them and 

settled law,” and “the primary role of appellate courts is to delineate and refine legal rules and 

ensure their universal application.”51 

46. The primary goal of treaty interpretation is to ascertain the common intention of the parties. 

The examination of the factual matrix in a treaty case goes well beyond what is typical in a contract 

case, especially given the cross-cultural context and the role of Indigenous laws in the interpretive 

exercise.52 Treaty interpretation requires an extensive review of the historical circumstances, and 

a deep understanding of both parties’ interests and perspectives.53 Unless an appellant can identify 

an extricable error of law, interference with a trial judge’s interpretative conclusions inevitably 

entails “interference with the weight assigned by the trial judge to the pieces of evidence.”54 

47. The “general principle of appellate non-interference applies with particular force” in lengthy 

and complex proceedings, which, like this one, involve “a large number of witnesses, lay and 

 
50 Sattva, ¶49 
51 Housen, ¶9 
52 ONCA, ¶567, AR Vol II, Tab 1H 
53 ONCA, ¶568, AR Vol II, Tab 1H 
54 Housen, ¶22, with respect to inferences of fact 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/14302/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1972/1/document.do
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expert” and an “enormous” volume of evidence.55 It applies equally to the assessment of written 

or historical evidence because “even on a written record, the trial judge ‘lives through’ the trial 

while a court of appeal reviews the record only through the lens of appellate review.”56 

48. At the same time, the interpretation of the Treaties has no true precedential value that would 

engage the “settling” function of an appellate court because of the Treaties’ sui generis nature. 

Ontario’s argument conflates the importance of the issue with its precedential value.57 Ontario’s 

reliance on Ledcor58 – a case about standard form contracts – exemplifies the flaw in its argument. 

There is no such thing as a “standard form” treaty. Interpreting an historical treaty requires careful 

attention to the context, including the unique cultural and linguistic differences between the 

parties.59 What is true of one treaty, is not necessarily true of another, even if they look the same. 

49. The constitutional protection afforded to treaty rights under s. 35 does not change the inherent 

specificity of the exercise. Treaty rights are specific to the Treaty beneficiaries, notwithstanding 

the public interest in honouring the Crown’s commitments. The meaning of the rights under the 

Treaty is not determinative of the rights enjoyed by other parties in other treaty contexts. This is 

different from questions that traditionally fall within the ambit of questions of law, such as statutory 

interpretation, which engage the appellate court’s role in delineating rules of general application. 

iii. Deference Protects the Integrity of the Trial Proceeding and Promotes 
Reconciliation 

50. Second, the unique nature of treaty interpretation as an exercise in reconciling two different 

political, cultural and legal communities heightens the importance of protecting the integrity of the 

trial proceedings.60 A trial offers a unique opportunity to conduct hearings in situ, involve members 

of the signatory communities, and incorporate Indigenous ceremonies and legal protocols into the 

court process. These factors played a central role in the trial-level proceedings in this case. 

51. Applying a correctness standard devalues these efforts by suggesting that “the involvement 

of the Treaty partners, particularly the Indigenous signatories, did not make the trial judge better 

 
55 Delgamuukw v British Columbia, [1997] 3 SCR 1010, ¶89 
56 FL Receivables Trust 2002-A v Cobrand Foods Ltd., 2007 ONCA 425, ¶46 
57 Canada (AG) v Fontaine, 2017 SCC 47, ¶35 
58 Ledcor Construction Ltd v Northbridge Indemnity Insurance Co, 2016 SCC 37 
59 Marshall, ¶89 
60 Housen, ¶17 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/16121/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1569/1/document.do
https://www.canlii.org/en/on/onca/doc/2007/2007onca425/2007onca425.pdf
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situated to decide the case.”61 This would undermine the presumption that a just and fair outcome 

will result from the trial process. The purpose of treaties as instruments of reconciliation is not 

served by allowing their meaning to be determined in distant courtrooms, on the basis of written 

records, and in the absence of any meaningful involvement of the signatory communities. 

iv. Deference Accords with the Honour of the Crown by Limiting the Number, Length 
and Cost of Appeals 

52. Finally, the need to limit the number, length and cost of appeals also militates strongly in 

favour of a deferential standard of review to questions of treaty interpretation. Lengthy appeals 

prejudice litigants with fewer resources and frustrate the goal of providing an efficient and 

effective remedy for the parties.62 This concern has particular force in the context of s. 35 litigation, 

which is often complex and asymmetrical, and closely bound up with the honour of the Crown. 

53. This Court has specifically emphasized that the honour of the Crown requires increased 

attention to minimizing costs and complexity when litigating s. 35 matters.63 A correctness 

standard runs counter to this principle by encouraging appeals and forcing future claimants, who 

have already spent considerable resources demonstrating their perspective to the trial judge, to 

persuade more judges at the appellate level, with “little, if any improvement in the result.”64 

54. All of the primary rationales for deference apply with at least as much force to questions of 

treaty interpretation as other questions of mixed fact and law. There is no principled reason to 

apply a different standard of review. Trial judges are as competent as appellate judges to ensure 

that disputes are resolved justly.65 The question is not how important the issue is, but who is best 

situated to resolve it. The trial judge is best situated to ascertain what the parties intended to do in 

the Treaty, and it is the trial judge, therefore, who should interpret it, unless there are very good 

reasons to intervene. 

 
61 ONCA, ¶576, AR Vol II, Tab 1H 
62 Housen, ¶16 
63 Newfoundland and Labrador (Attorney General) v Uashaunnuat (Innu of Uashat and of 
Mani‑Utenam), 2020 SCC 4, ¶51 
64 Housen, ¶¶13, 16 
65 Housen, ¶11 
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B. Issue Two – The Majority was Correct to Uphold the Trial Judge’s Interpretation of 
the Treaty Under Either Standard of Review 

55. Based on the application of treaty interpretation principles to the facts in the extensive record 

before her, the trial judge found that the Treaty reflects the common intention of the parties to 

require the Crown to increase the annuity when it can do so without incurring loss, and that the 

obligation is not exhausted when the annuity reaches an amount equivalent to £1 (or $4) per person. 

This addressed the Anishinaabek demands in the period leading up to the Treaty that the Crown 

recognize and respect their autonomy and ongoing relationship with the land and that the Treaty 

enable them to continue sustaining themselves from their territory through new forms of 

development, especially when that development threatened their existing ways of living. It 

addressed the Crown’s interest in limiting its immediate liability to £600, an amount much lower 

than it would have paid under the per capita formulation used in previous treaties, with increases 

only being paid once the land had proven to be productive, a matter which Robinson told the 

Anishinaabek was highly uncertain. The $4 per person limit on the amount of the collective annuity 

to be distributed to individuals addressed Crown concerns about the use of individual payments 

and the aspirations of the Anishinaabek to obtain benefits for their communities. This interpretation 

renews the Covenant Chain Alliance, holds the parties in an ongoing treaty relationship and is 

consistent with the principle that treaties are mutually beneficial relationships based on renewal, 

respect, responsibility and reciprocity. 

56. Ontario mischaracterizes the analysis and findings of the courts below, invites this Court to 

interfere with the trial judge’s weighing of the evidence and misunderstands the role that common 

intention plays in the treaty interpretation analysis. Moreover, Ontario argues for a common 

intention that completely disregards the legal principles of the Anishinaabe and entirely subjugates 

their interests to the unfettered discretion of the Crown. Ontario’s arguments ignore the substantial 

historical contextual evidence relied on by the trial judge and the Majority, in particular the 

Anishinaabe perspective and the longstanding relationship between the Treaty partners. 

57. Ontario argues at paragraph 52 that the Majority erred in upholding the trial judge’s 

interpretation of the Treaties in two respects. First, it alleges that the trial judge found there were 

two annuities promised: a collective one and an individual one. This is simply incorrect. Neither 

the trial judge nor the Majority found that there were two annuities. There is only one collective 

annuity, with a restriction on how much of that annuity can be paid out to individuals. 
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58. Second, Ontario alleges the trial judge erred in finding that there is an obligation to augment 

the collective annuity if the Crown can do so without incurring loss. This finding is fully supported 

by the evidence. Indeed, Ontario admits that the Crown was required to engage in such an 

augmentation process until the annuity reached the point that it was the equivalent to $4 per person. 

The only question is whether the Crown had any further obligation to augment after that point. The 

trial judge, the Majority and the Minority have all answered that question “yes”. 

59. Ontario purports to support the interpretation of the Treaty put forward in the decision of the 

Minority. In fact, Ontario argues for an interpretation that has been rejected by every judge who 

has considered this case – that the Crown has an essentially unfettered and unreviewable 

discretionary power to decide whether to increase the annuity over an amount that is equal to an 

aggregate of $4 per person. That interpretation is completely inconsistent with the historical 

evidence, the careful findings of the trial judge, and the nature of a respectful Treaty partnership. 

i. The Trial Judge and the Majority Had Careful Regard to the Treaty’s Text 

60. The interpretation principles endorsed by this Court caution against giving undue primacy to 

the text of treaties, given the circumstances in which they are drafted.66 This concern is not 

eliminated by the fact that the Treaties were explained through interpreters. In any event, both the 

Majority (at ¶¶198-205) and the trial judge (at ¶¶398-410) carefully examined the Treaty text. 

61. The first part of the consideration clause creates a perpetual annuity in the form of a lump 

sum of £600 to be paid “to the Chiefs and their Tribes.”67 This is clearly a collective benefit, in the 

context of a nation to nation treaty relationship, and not the sum of individual entitlements. The 

text of the augmentation clause then provides that if “at any future period” the territory should 

produce such an amount that will enable the Crown, without incurring loss, “to increase the annuity 

hereby secured to them,” “then and in that case the same shall be augmented from time to time.”68 

Up until this point, it is still clear that the perpetual annuity is a lump sum that is required to be 

augmented, and that it is payable to the “the Chiefs and their Tribes.” 

62. The next phrase states, “provided that the amount paid to each individual shall not exceed the 

sum of one pound Provincial currency in any one year, or such further sum as Her Majesty may 

 
66 Marshall, ¶¶14, 20 
67 ONSC, ¶401, AR Vol I, Tab 3A 
68 ONCA, ¶200 [emphasis in original], AR Vol II, Tab 1H 
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be graciously pleased to order.”69 This is the only reference to payments “to individuals.” 

63. There is ambiguity about how these different parts of the Treaty work together. One 

interpretation is that the perpetual annuity of £600 must be augmented if the land is productive 

enough, and that distributions of that augmented annuity to individuals are limited to £1 per person 

or such further sum as Her Majesty may be graciously pleased to order. Because the annuity is a 

collective entitlement, defining how much will be distributed to individuals does not affect the 

Crown’s substantive obligation to augment. 

64. The other approach is to read the augmentation clause as supplanting the £600 set out in the 

first compensation clause with an entitlement based on an aggregate of individual payments up to 

£1, or such further sum as Her Majesty may be graciously pleased to order. 

65. The Majority agreed with the trial judge that the first approach is the correct one. The 

Majority broke down the text, explaining that the collective annuity promised at the beginning of 

the Treaty is subject to the mandatory obligation to augment found in the main text of the 

augmentation clause: “shall be augmented.” The discussion of payments to individuals is found in 

the first proviso, which includes the graciousness clause. The graciousness clause applies to that 

proviso but “cannot dominate the augmentation clause and reduce its mandatory wording (‘shall 

be augmented’) into a gratuitous exercise of the Crown’s unfettered discretion (‘such further sum 

as Her Majesty may be graciously pleased to order’).”70 

66. The Minority’s disagreement on this point may arise from its misapprehension that the trial 

judge interpreted the augmentation clause as “creating a separate payment to individuals.”71 This 

is not what the trial judge found. Under the trial judge’s decision, and that of the Majority, there is 

only one annuity, out of which a distributive share can be paid to individuals.72 

67. Even absent ambiguity in the Treaty’s text, it was appropriate for the trial judge to have regard 

to the broader historical context to give the Treaty text meaning. Contrary to the suggestion of the 

Minority, it is not necessary to identify separate oral promises extrinsic to the Treaty to look beyond 

 
69 ONCA, ¶201 [emphasis added], AR Vol II, Tab 1H 
70 ONCA, ¶204, AR Vol II, Tab 1H 
71 ONCA, ¶430 [emphasis in original]; see also ¶¶428, 439, AR Vol II, Tab 1H 
72 ONCA, ¶117, AR Vol II, Tab 1H; ONSC, ¶¶397, 464, AR Vol I, Tab 3A 
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the Treaty’s text. It would have been an error not to consider the contextual evidence even if there 

had been no ambiguity in the text.73 

68. Prioritizing the terms of the text over the evidence of the Anishinaabe understanding of the 

Treaty would unfairly privilege the Crown’s view. The treaty interpretation principles, set out by 

McLachlin J in Marshall, are largely aimed at ensuring that the words of a treaty as they might be 

understood by Canadian judges on first reading does not dominate the analysis of a treaty’s 

meaning. This is an essential step in giving equal weight to the Indigenous perspective. In this 

case, however, the Treaties’ text supports the interpretation put forward by the Indigenous party. 

ii. There is a Wealth of Contextual Evidence Supporting the Interpretation of the 
Majority 

69. Second, Ontario argues, at paragraphs 69-79, that the contextual evidence does not support 

the trial judge’s interpretation. Specifically, Ontario argues the evidence does not support her 

findings that: (a) the clause addressed limits on individual payments, but not collective payments; 

and (b) there was any agreement to share in the proceeds of the land. Ontario is simply asking this 

Court to reweigh the enormous historical record that the trial judge analyzed so carefully. 

70. For the first point, Ontario’s factum relies on historical evidence that actually supports the 

Majority’s finding. At paragraphs 71-72, Ontario alleges that the Majority erred when it found that 

the 1851 exchange between Robinson and Colonel Bruce related to “how the collective Huron 

annuity was to be distributed among Chiefs and not how each community’s amount was to be 

distributed between the collective and individual members of that community.” But the Majority 

was entirely correct. The petition asked that each community’s portion of the collective annuity be 

determined by the extent of each band’s territory. There was no discussion in the petition or 

Robinson’s response of how the community’s share would be distributed between individual 

members and the collective – at that time, the annuity in the Huron territory was paid in goods, 

annual presents were still being distributed and Chiefs requisitioned goods for the benefit of the 

community as a whole. Ontario asserts in paragraph 71 that Robinson’s statement, that the Treaties 

were based on the “same conditions as all preceding ones,” means that “annuities [were] calculated 

solely by multiplying the individual amounts.” This makes no sense once the historical context is 

fully understood. In 1851, the annuity was clearly the lump sum amount set out in the Treaty and 

 
73 Marshall, ¶¶11, 81 
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its calculation had nothing to do with multiplying anything. 

71. Contrary to Ontario’s claim at paragraph 68, there was contextual evidence to support the 

trial judge’s conclusion about the desirability of limiting individual annuities. As she noted, the 

Colborne policy, and the concerns that animated it, explain the Crown’s concern about individual 

annuities.74 There is also evidence about the Anishinaabek emphasis on ensuring collective 

benefits for their communities.75 Again, Ontario is just asking this Court to reweigh the evidence, 

without demonstrating any error that would warrant such interference. 

72. With respect to an agreement to share the proceeds of the land, there is ample evidence 

throughout the record evincing a common intention to share the wealth of the territory. Both the 

Majority and Minority understood this to be the core purpose of the augmentation promise. They 

differ only with respect to the mechanism for achieving this end. For the Majority, this promise is 

to be given effect through a mandatory obligation to increase the annuity. For the Minority, this 

promise is given effect through the honourable exercise of Crown discretion “to ensure that the 

annuities reflected the value of the land, to the extent that the Crown would not incur a loss.”76 

73. As the trial judge found, “[a] plan to share the wealth on an ‘if and when’ basis through an 

augmentation clause was always central to the understanding, the aspiration, and the intent of both 

the Anishinaabe and the Crown.” The evidence for this finding is discussed throughout the trial 

decision. Some of it was reviewed by the Majority in paragraphs 290-307. The evidence includes 

the nature of the nation to nation relationship between Anishinaabek and the Crown, as well as 

numerous Anishinaabek speeches and petitions that preceded the Treaty Council, including the 

statements of Chief Shingwaukonse and Chief Peau de Chat.77 It also includes the fundamental 

role that reciprocity, gift giving and mutual benefit played in the Anishinaabek understanding of 

treaty relationships. There was also significant evidence about the historical relationship between 

the Crown and the Anishinaabek, which, by 1850, had been ongoing for almost a century and the 

obligations that relationship entailed. All of this was the subject of extensive evidence before the 

trial judge, and was fundamental to her conclusion, but is entirely missing from Ontario’s analysis. 

 
74 ONSC, ¶¶106-08, 454, 458, AR Vol I, Tab 3A 
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76 ONCA, ¶462, AR Vol II, Tab 1H 
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74. The evidence of the Crown’s interests and intentions, including the Crown’s economic 

circumstances and the recommendations of the Vidal Anderson Report, also support the conclusion 

that the augmentation clause was a mechanism for sharing the wealth of the territory in the future. 

This was a rational approach for the Crown at the time, given its lack of funds for an up-front 

payment and uncertainty about the future productivity of the land. 

75. Ontario disregards this evidence, reviving factual assertions that were argued before the trial 

judge, considered by her based on all the evidence, and rejected, often after significant concessions 

in cross-examinations on the expert evidence. For example, Ontario asserts at paragraphs 77 and 

94(b) that two of the Chiefs wanted a “fixed” annuity. The trial judge specifically rejected Ontario’s 

expert evidence to that effect.78 Yet again, Ontario’s argument is nothing but an invitation to this 

Court to reweigh the immense record of historical evidence of common intention. 

76. The same is true of Ontario’s suggestion at paragraphs 28 and 75, that an agreement to share 

the proceeds is inconsistent with Robinson’s statement that he obtained a final settlement of the 

matter, avoiding the need to account to the Anishinaabek for future sales. There is no error in the 

Majority’s reasons for rejecting this argument at paragraphs 140-143. Moreover, Ontario’s 

argument contradicts its own interpretation of what the Treaty requires. It agrees that increases to 

$4 required “accounting” to the Anishinaabek for the proceeds. It also agrees it must assess the 

proportionality between the annuity and the resource revenues, which presumably requires keeping 

track of revenues.79 In the Court below, Ontario was more explicit, agreeing that it “must engage 

with the Treaty First Nations in relation to the analysis of net Crown resource-based revenues, 

including providing them with sufficient information to independently assess the analysis 

performed by the Crown.”80 It is not clear whether Ontario is now resiling from that position in 

this Court. But some general accounting of revenues is required, even under Ontario’s 

interpretation of its obligations. 

77. There is no basis for this Court to interfere with the trial judge’s conclusion, based on a 

detailed assessment of the totality of the evidence, that a sharing model provided the basis on 

which the two sides could agree, by reconciling their respective interests. For the Anishinaabek, it 
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was consistent with the fundamental principles governing their relationship to the land, and the 

understanding that the Treaty was not a transaction, but a renewal of a longstanding alliance 

relationship founded on principles of mutual respect, reciprocity, responsibility and care for each 

other as kin. For the Crown, it upheld its legal obligations under the Royal Proclamation of 1763 

to secure access to land through treaty and allowed the Government to grant newcomers (industry 

and settlers) access to the Treaty Territory while deferring the payments for that access (increases 

to the annuity) until they could be funded from the revenues generated from the Territory. The 

Anishinaabek maintained their relationship to the land and their ability to continue sustaining 

themselves from it (a fundamental requirement of Anishinaabe law), and took the risk that they 

would forever live with a very small annuity unless the land proved productive. The Crown secured 

access to territory that it could not otherwise afford, and ensured that any augmented annuities 

would be self-financing, thereby assuming only the risk that the annuities might increase 

significantly if the land was more productive than anticipated. The agreement assured both parties 

a measure of ongoing sustainability for their people, with the prospective advantage of mutual 

prosperity. 

iii. There is No Basis to Interfere with the Trial Judge’s Assessment of the Post-Treaty 
Evidence 

78. Ontario’s argument that the post-Treaty evidence demonstrates a different common intention 

is again an attempt to have this Court usurp the core function of the trial judge and reweigh the 

evidence. Ontario’s arguments on this point were thoroughly addressed and rejected by the 

Majority in paragraphs 138-87. It was up to the trial judge to determine how much weight to be 

given to post-Treaty evidence. Her assessment was careful and principled, and informed by her 

consideration of the evidence as whole, including living through the viva voce testimony of experts 

on how the Anishinaabek expressed themselves.81 

79. Ontario continues to place heavy reliance on the affidavit of John Mashekyash, which it 

suggests the trial judge erroneously disregarded. As the Majority held, it was well within the role 

of the trial judge to give this affidavit little weight, a conclusion she reached only after hearing 

testimony on this evidence from several of the experts.82 As the trial judge noted, “[w]itnesses for 

both the Plaintiffs and the Defendants identified the frailties associated with accounts of events or 
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understandings that occurred long ago in the past” and went on to list them.83 The reliability of the 

Mashekyash affidavit received significant attention in reports and testimony from several experts 

who all addressed the types of “frailties”.84 Ontario wrongly asserts the trial judge disregarded the 

Mashekyash Affidavit “in favour of more distant speculations of what may have been understood.” 

The trial judge clearly did not do this, as she held that the post-Treaty written record as whole had 

limited value because of inconsistent and often conflicting understandings.85 In addition, Ontario 

continues to omit the final words of the affidavit where the deponent states “but the present 

government has not delt [dealt] with us Indians as Mr. Robinson promised us they would do.”86 

80. In 1864, Buhkwujjenene, Chief Shingwaukonce’s son, told Crown officials there would be 

no more agreements regarding land until the government lived up to its promises: 

You will tell the Governor General from us, that we are poor, very poor, obliged to 
go out and catch a fish for our meal; that many of us are old and not able to work; that 
many years ago (1850) Mr. Robinson was sent up to us by the Governor; we made a 
treaty with him, and surrendered a large portion of our lands. Mr. Robinson promised 
us that the land should be surveyed and sold, and that at the end of one year we and 
each member of our people should receive $4 in cash, and that the rest of the money 
should be invested at interest for our benefit. So far the land has not been surveyed, 
and we have never received the $4 each promised to us by Mr. Robinson, only 
receiving $1 a year each as our annuity.87 

81. This description of what happened at the Treaty Council, by someone who attended it, was 

given only 14 years after it occurred. Although this statement was only recently disclosed by 

Ontario, it is consistent with evidence before the trial judge about Anishinaabek demands for more 

than $4 per person based on the development taking place on the territory.88 
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iv. The Treaty’s Promise Was to Share the Wealth Taking Into Account the Needs of 
the Parties 

82. Third, Ontario asserts at paragraph 85 that the Majority’s finding that “the Treaty parties 

agreed to share the value of the territories in an amount that reflects the relative wealth and needs 

is not supported in the evidence.” Ontario simply disregards evidence of the Anishinaabe 

perspective and the ongoing relationship between the Anishinaabek and the Crown. The extensive 

evidence before the trial judge established that the parties’ ongoing relationship had always been 

based on an understanding that there would be mutual care and generosity based on the Treaty 

partners’ needs. Ontario again is asking this Court to reweigh the evidence before the trial judge 

in a manner that gives little (or no) weight to the mutual understanding of the Crown and the 

Anishinabek regarding their historic relationship, as demonstrated in the kinship and other 

metaphors they utilized, and the protocols that had been followed for decades. 

83. While both the Majority and Minority found that the trial judge erred in finding that the Treaty 

required a “fair share,” both decisions also found that the augmentation promise was an assurance 

to the Anishinaabek that the Crown would share the wealth through increases to the annuity where 

possible. The Majority held that “the ‘share’ promised is to be determined not only based on the 

extent of Crown revenues but also with reference to the relative wealth and needs of the different 

communities.” The “form, level and aim” of sharing required is a matter for Stage Three.89 

84. The Minority held that the Anishinaabek would have understood the augmentation promise 

as a commitment that Her Majesty would “ensure that the annuities reflected the value of land, to 

the extent that the Crown would not incur a loss” and that the Crown would “revisit its promises 

and to refresh the annuities, where possible, ‘to address both sides’ contemporary needs and 

interests in relation to the treaty lands.”90 

85. The difference between the Majority and the Minority, is not about whether the Treaty 

includes a promise to share the wealth or whether that sharing should be responsive to the needs 

of the treaty partners. Both judgments agree on that. Ontario cannot demonstrate any error in those 

holdings. They are well grounded in evidence about the parties’ understandings of the nature of 

the Treaty relationship, based on mutual care, renewal, responsibility, respect and reciprocity. 
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86. The split in the Court of Appeal is based on the different roles attributed to the £1 amount in 

the Treaties’ text. For the Majority the £1 applies to limit how much of the annuities is payable to 

individuals and increases to the annuity remain mandatory if the Crown can do so without incurring 

loss. For the Minority, the £1 amount operates as a placeholder or “soft cap” and the Crown is 

required to exercise its discretion regarding whether to increase the annuity from time to time. That 

discretion is not unfettered, but rather, must be exercised in a manner that gives effect to the 

Crown’s assurance to the Anishinaabek that the annuities “would reflect the value of the 

territory”91 and address both sides’ needs and interests in a liberal and just manner. 

87. Neither the Majority, the Minority, nor the trial judge purport to determine what level or form 

of sharing through increases is required. Both the Majority and the Minority found that the Court 

has jurisdiction, in Stage Three, to address what sharing ought to have occurred under the Treaty.92 

88. Ontario’s attempt to disconnect the sharing purpose of the Treaty’s promise from the common 

intention of the parties cannot be supported. Neither the Majority, nor the Minority, would agree 

with the assertion at paragraphs 89-91 of Ontario’s factum that the augmentation promise is a 

purely procedural and discretionary one that does not require that increases (if any) to the annuity 

actually reflect the wealth of the territory or address the needs and interests of the Anishinaabek. 

89. The Treaty’s purpose cannot be fulfilled if the augmentation clause is deprived of any 

substantive meaning. According to Ontario, as long as the Crown turns its mind to the issue, any 

outcome – even a refusal to share any of the revenues despite massive profits by the Crown and 

significant need by the Anishinaabek – would not be a breach of the Treaty obligation. This would 

leave the Anishinaabek with an empty shell of a promise. This is not consistent with either the 

Majority’s decision or the “fourth interpretation” endorsed by the Minority. It is, in effect, a 

restatement of the first interpretation rejected by the trial judge: that the $4 is a hard cap on the 

augmentation obligation and any other increase is non-justiciable. 

90. The trial judge correctly held that “treaties must be interpreted in a way that achieves the 

purpose of the treaty, gives effect to the interpretation of the parties’ common intention that best 

reconciles the interests of both parties at the time the treaty was made, and that promotes the 
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treaty’s reconciliatory function.”93 There is no basis to interfere with the central finding of the trial 

judge, based on the totality of the evidence, that the parties intended the augmentation clause to be 

an effective means of bridging the gap between them and ensuring that the Treaty relationship is a 

respectful, reciprocal and mutually beneficial one. This finding simply cannot be reconciled with 

the impoverished interpretation of the Treaty advanced by Ontario. 

v. The Trial Judge’s Interpretation as Upheld by the Majority Best Reconciles the 
Interests of the Parties 

91. Ontario asserts that “[a]n honourable treaty interpretation should provide room for the parties 

to develop a long-term, mutually respectful relationship” and that “the parties must consult in an 

effort to reach a mutual understanding.” The respondents agree. Ontario also asserts at 

paragraph 101 that “unilateral Crown action which may undermine s. 35 rights does not advance 

the relationship and is inconsistent with the Crown’s honour.” The respondents agree. Ontario sets 

out its view at paragraph 8 that “reconciliation is best achieved by the Parties themselves 

developing their relationship through meaningful engagement rather than regular resort to the 

Courts.” The respondents agree. 

92. Ontario’s interpretation fails to give effect to any of these principles. It grants the Crown an 

unfettered ability to act unilaterally and insulates it from any consequences for its ongoing failure 

to engage with its Treaty partner. Rather than adopting a respectful approach to reaching a mutual 

understanding, Ontario assumes that giving substantive meaning to the augmentation clause will 

inevitably lead to ongoing judicial determinations about annuity increases, which presumes that 

meaningful engagement will be unproductive. 

93. Ontario’s interpretation will not foster a mutually respectful relationship. It does not “best 

reconcile” the interests of the parties. In fact, it fails to even consider the Anishinaabek interests at 

all. In 1850, the central interests of the Anishinaabek were in renewing a mutually beneficial treaty 

relationship, maintaining mutual respect for their autonomy (sustaining themselves as a nation, 

including their systems of law and governance), and ensuring recognition of their ongoing 

relationship with their land, including their ability to sustain their people from it. Ontario’s 

interpretation disregards all of the Anishinaabek interests in favour of the Crown unilaterally 

assuming, and exercising, its “burden of decision” over all aspects of the territory, including access 

 
93 ONSC, ¶322, AR Vol I, Tab 3A 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
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for development and the generation of revenues; which the Crown only receives because the 

Anishinaabek agreed to share their land pursuant to the Crown’s sacred Treaty promise to share 

the wealth in kind. This cannot be an honourable treaty interpretation, even under Ontario’s view. 

94. While the “fourth interpretation” adopted by the Minority reconciles the parties’ interests to 

a greater extent than Ontario’s interpretation, it still privileges the Crown over its treaty partner by 

locating the source of the annuity increases in the Crown’s discretion, rather than in a mutually 

beneficial agreement between longstanding partners in a nation to nation relationship. Indeed, the 

nature of the relationship itself supports the trial judge’s interpretation. The Treaty was intended 

to provide for the ongoing sustainability of both Treaty partners, with the possibility of prospective 

wealth if the lands proved productive. It was not a welfare program for individual Anishinaabe 

subject to Her Majesty’s graciousness. At the time of the Treaty Council in 1850, the Anishinaabek 

had been governing their territory under their own laws for generations; a jurisdiction they had 

clearly exercised at Mica Bay less than a year before. The Crown understood that its ability to 

develop the territory lawfully and peacefully was dependent on obtaining a Treaty. Both parties 

valued their autonomy and renewed their relationship through the Treaty on the expectation that it 

would provide meaningful and mutual benefits. For the Anishinaabek, treaty making was not an 

abdication of their authority and jurisdiction over the Territory, but an exercise of it, expressed 

through a sacred agreement to share the land with their kin, consistent with the Anishinaabe 

principle of gizhewaadiziwin – generosity, as reflected in the way of the Creator. 

95. At the Treaty Council, the Crown invoked the protocols of the Covenant Chain Alliance and 

asked the Anishinaabek to share their territory and open it up to development. The principles of 

Anishinaabe law would not contemplate one Treaty partner outright rejecting the serious request 

of another. Nor would they contemplate one Treaty partner being completely dominant over the 

other. The Crown-Anishinaabek relationship of respect and mutuality had been carefully built and 

maintained over a century of discourse, consensus and reciprocity. There is no evidence that in 

welcoming the Crown into their sacred relationship with creation, the Anishinaabek intended to 

completely restructure the relationship from one of equals into one of complete imbalance. The 

Anishinaabek would never have intended a relationship where one Treaty partner was instantly 

subjugated to the unilateral and unfettered discretion of the other. In fact, the Anishinaabek legal 

obligations to their territory, and the creatures within it, precluded them from agreeing to 
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disempower themselves in this way. 

96. The uncontroverted evidence supports the finding that the Anishinaabek would have 

understood the Treaty relationship to be one where decisions about the territory and increasing the 

annuity would be made on the basis of deliberation and consensus. When and if consensus proved 

impossible, they would have expected the parties to develop mutually respectful mechanisms to 

resolve any dispute on a nation to nation basis. That work, which should have been ongoing for 

the last 170 years, is only now getting started. 

97. The trial judge’s undisputed factual findings about Anishinaabe law and governance, the 

Covenant Chain Alliance, and the various demands made by Anishinaabek leaders in the lead up 

to the Treaty, amply support her interpretation. The totality of this evidence makes it clear that the 

Anishinaabek leaders expected the Crown to continue to respect their autonomy through the 

Treaty. The trial judge’s interpretation appropriately reconciles the interests of both parties and 

gives effect to the Treaty partnership governed by the Covenant Chain. Ontario demonstrates no 

error that would justify this Court revisiting the evidence and coming to a different conclusion. 

C. Issue Three – The Full Range of Remedies are Open to the Court to Address Breach of 
Treaty 

98. Even under its own narrow interpretation of the Treaty, Ontario concedes that it is subject to 

stringent obligations arising from the honour of the Crown. It does not appear to dispute that the 

Crown has “plainly failed” to act honourably in its administration of the Treaty,94 or that redress 

may be necessary “to repair the relationship” in light of “past failures to increase the annuities in 

accordance with the Honour of the Crown.”95According to Ontario, however, the only judicial 

remedy available under its interpretation is a bare declaration. 

99. Ontario’s assertion that the amount of increase required in any given year is not “ascertainable 

in adversarial litigation” recapitulates its argument that the augmentation promise is only 

procedural. Ontario completes the evisceration of the Crown’s obligation by arguing that because 

the honour of the Crown governs the process, even the complete failure to engage its Treaty 

promise does not give rise to a substantive remedy. 

 
94 ONCA, ¶499, AR Vol II, Tab 1H 
95 ON Factum, ¶102(b) and (d) 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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100. There is no merit to this argument. The fact that Crown discretion may play a role in the 

implementation of the augmentation promise does not render it a “discretionary treaty obligation.” 

Treaties are sacred agreements containing the solemn promises of the Crown.96 Treaty obligations 

are not optional; their breach gives rise to substantive remedies.97 The honour of the Crown 

requires “concrete practices”; the failure to diligently implement requires concrete remedies.98 

101. What the Treaty promises is neither a bare outcome, nor a mere process, but an “ongoing 

relationship”99 with procedural and substantive aspects. The Crown cannot fulfill its duty by 

paying an arbitrary sum of money without engaging its Treaty partner. Conversely, the Crown’s 

duty to give meaning and substance to its promises requires it to do more than simply engage in a 

process. The Treaty relationship, like all relationships, requires not only respectful attention to the 

parties’ needs, but concrete action to address them. The Crown must take substantive steps to give 

meaning to the augmentation clause. If it fails to do so, a court may award substantive remedies. 

102. This does not mean the courts are the primary parties charged with giving effect to the treaty 

promise. If the augmentation clause had been faithfully implemented, consistent with the parties’ 

ongoing relationship at the time of the Treaty, the Crown and the Anishinaabek would have 

continued to develop their long-term, mutually respectful relationship, through meaningful 

engagement “rather than regular resort to the Courts.” If there had been a renewal of a Treaty 

relationship aimed at maintaining reciprocity, instead of 170 years of unilateral Crown action 

aimed at undermining it, the parties are far more likely to have reached consensus. If not, the 

parties could have resorted to the courts or developed alternative dispute resolution mechanisms 

to facilitate agreement by addressing issues of substance or process or both. 

103. Ontario relies on a false dichotomy in suggesting that the augmentation of the annuities must 

either be subject to unfettered Crown discretion or left entirely to the Courts to decide. Again, 

Ontario asks the Court to proceed as if the evidence about the Anishinaabek perspective on treaty 

partnership, including the importance of a deliberative and consensus-based decision-making 

process, and the history of the Covenant Chain Alliance, is of no significance. 

 
96 Mikisew Cree First Nation v Canada (Governor General in Council), 2018 SCC 40 [Mikisew 
2018], ¶28 
97 R v Badger, [1996] 1 SCR 771, ¶76 
98 Haida, ¶16 
99 ONSC, ¶465, AR Vol I, Tab 1A 
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104. Canada’s obligations under the United Nations Declaration on the Rights of Indigenous 

Peoples (“UNDRIP”) and Canada’s implementing legislation require that Indigenous People’s 

autonomy be respected, and that they be able to access fair and transparent conflict resolutions 

processes that recognize and give due regard to Indigenous laws. As well, Treaty rights must be 

enforceable and breaches of those rights subject to effective remedies.100 As self-determining 

entities, Indigenous Peoples have a right under both Canadian and International law to expect that 

the Crown will honour its Treaty commitments and to access meaningful remedies if it does not. 

105. It is true that the Court’s task in assisting the parties to repair the relationship is now 

enormously more complex as a result of the Crown’s lengthy neglect of its obligations. But the 

Crown’s persistence in breaching the Treaty cannot rebound to its benefit by depriving the courts 

of jurisdiction to order a remedy, leaving the matter to be determined unilaterally by the Crown. 

106. Regardless of which interpretation this Court adopts, there is no reason to disagree with the 

holding of the trial judge, expressly endorsed by the Minority, that after over a century and half of 

neglect, the Court has the authority and obligation to impose specific and general duties on the 

Crown.101 The content of those duties and obligations is the subject of Stage Three. 

107. The Crown’s duties under the Treaty are only as meaningful as the remedies provided for 

their breach.102 Whether that breach is of a right to an increased annuity, or a right to the honourable 

exercise of discretion, or even just a right to a process, the honour of the Crown requires that courts 

be able to hold the Crown meaningfully to account, including, where appropriate, through coercive 

remedies. As all six judges in the courts below agreed, the Crown can be compelled “to address an 

injustice that brings dishonour to the Crown.”103 The imperative of reconciliation demands no less. 

 
100 UNDRIP, GA Res 61/295 of 13 September 2007, Arts. 4, 27, 37, 40; United Nations 
Declaration on the Rights of Indigenous Peoples Act , SC 2021, c. 14; American Declaration on 
the Rights of Indigenous Peoples, AG/RES. 2888 (XLVI-O/16), Art. XXIV; International 
Covenant on Civil and Political Rights, GA Res 2200A (XXI) of 16 December 1966, Art. 1; 
International Covenant on Economic, Social and Cultural Rights, GA Res 2200A (XXI) of 16 
December 1966 
101 ONCA, ¶503, AR Vol II, Tab 1H 
102 See Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 SCC 62, ¶25; Nevsun 
Resources Ltd v Araya, 2020 SCC 5, ¶118 
103 ONCA, ¶492, AR Vol II, Tab 1H, per Strathy CJO and Brown JA 
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https://laws-lois.justice.gc.ca/PDF/U-2.2.pdf
https://www.oas.org/en/sare/documents/DecAmIND.pdf
https://www.oas.org/en/sare/documents/DecAmIND.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_2200A(XXI)_civil.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_2200A(XXI)_civil.pdf
https://www.ohchr.org/sites/default/files/cescr.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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i. The Cause of Action is Breach of Treaty 

108. Contrary to Ontario’s assertion, the respondents’ claim is for breach of Treaty, not breach of 

the honour of the Crown as a standalone cause of action. Ontario’s argument misapprehends the 

relationship between the honour of the Crown and the Crown’s Treaty obligations. The honour of 

the Crown “speaks to how obligations that attract it must be fulfilled.”104 It guarantees the efficacy 

of treaty promises first, by mandating “a broad purposive approach to interpretation”; and second, 

by requiring the Crown “to [act] diligently to fulfill it”105 – duties that play a critical role in giving 

effect to historical treaties, whose open-textured nature inevitably leaves many gaps to be filled.106 

109. When the Crown breaches its duty to honourably implement the Treaty, it breaches the Treaty 

itself. The duty of diligent implementation is analogous to other duties, such as the duties of honest 

and good faith performance, which constrain the exercise of discretionary powers in contract law. 

Like these duties, the duty of diligent implementation operates not as a freestanding duty, but as 

“a general doctrine”;107 its breach is a breach of the Treaty and can attract coercive relief.108 

110. By suggesting that the content of the Treaty is enforceable, but not the duty to give it 

substance, Ontario suggests it is only the “shell” of the promise that is ultimately enforceable 

against the Crown through a substantive remedy. This cannot be the case. 

ii. Ontario Conflates the Right to a Substantive Remedy with the Right to a Specific 
Outcome 

111. Ontario conflates the right to “specific outcomes” with the right to “substantive remedies”.109 

According to Ontario, a breach founded in the duty of diligent implementation cannot give rise to 

substantive remedies, because it does not guarantee a specific outcome. In this, Ontario suggests 

that such a claim is distinguishable from claims based in the breach of duties like the duty to 

consult, or the sui generis fiduciary duty.110 

 
104 Manitoba Metis Federation Inc v Canada (AG), 2013 SCC 14 [MMF], ¶73 [emphasis in 
original] 
105 MMF, ¶75; Canada v Jim Shot Both Sides, 2022 FCA 20 [Jim Shot], ¶173 
106 Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53, ¶12 
107 Wastech Services Ltd v Greater Vancouver Sewerage and Drainage District, 2021 SCC 7 
[Wastech], ¶94; Bhasin v Hrynew, [2014] 3 SCR 494, ¶74 
108 Wastech, ¶111 
109 ON Factum, ¶105 
110 ON Factum, ¶105 
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112. It will be up to the trial judge at Stage Three to decide whether the Treaty requires a specific 

increase to the annuity. In any event, contrary to Ontario’s argument, the availability of a 

substantive remedy is not contingent on a finding that the Treaty mandates a specific outcome. The 

sui generis fiduciary duty and the duty to consult are not only compatible with the exercise of 

discretion, but may indeed be premised on it,111 and also do not guarantee specific outcomes.112 

Rather, the Crown fulfills its fiduciary obligations “by meeting the prescribed standard of conduct, 

not by delivering a particular result.”113 If the Crown fails to meet this standard of conduct, the 

court can order a substantive remedy, based on its view of what the Crown “ought to have done.”114 

113. Ontario concedes that these duties can give rise to coercive remedies,115 but fails to explain 

why a different principle should apply here. Ontario asserts that coercive remedies should be 

limited to claims arising “independently of s. 35.” It is unclear, however, why 

constitutionally-protected rights should attract lesser remedial protection. In any case, s. 35 does 

not create, but recognizes and affirms pre-existing Aboriginal and Treaty rights.116 

iii. A Declaration is Not an Adequate Remedy 

114. Ultimately, it is for the trial judge to determine what remedy is most appropriate on the facts 

of this case – a task that remains to be completed at the third stage of the proceedings. There is no 

basis, however, for Ontario’s claim that a declaration is the only appropriate remedy in this case. 

115. The honour of the Crown requires a purposive approach to fashioning appropriate remedies. 

As this Court noted in Mikisew Cree, “[t]he principle of reconciliation and not rigid formalism 

should drive the development of Aboriginal law.”117 The respondents agree that the choice of 

remedy should be informed by whether it serves to repair the Treaty relationship, restore the 

honour of the Crown, and give effect to the parties’ shared understanding of the Treaty.118 A bare 
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115 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43, ¶49; Southwind, ¶¶66-68 
116 Jim Shot, ¶205 
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declaration achieves none of these functions. 

116. A declaration is a “narrow remedy”,119 that suffers from various shortcomings, including 

“vagueness, insufficient remedial specificity, an inability to monitor compliance, and an ensuing 

need for subsequent litigation to ensure compliance.”120 Declaratory relief “may not be effective 

where governments do not take prompt and good faith steps to comply with the declaration.”121 

117. At present, over 148 years of neglect stand in the way of reconciliation. While declaratory 

relief may have a role to play in achieving reconciliation in the future, a stronger remedy is needed 

to address the Crown’s failure to honour the Treaty in the past. A bare declaration will only delay 

the resolution of this issue, leaving the choice of remedy to the unilateral discretion of the Crown 

and forcing the respondents to continue to rely on a historically dishonourable Treaty partner to 

take steps to restore the Treaty relationship. The lack of remedial specificity, meanwhile, raises the 

spectre of further litigation, if the Crown fails to give meaningful effect to the declaration, a 

concern only heightened by its ongoing failure to implement the Treaty. 

118. A substantive remedy would not, as Ontario suggests at paragraph 111, take “the focus away 

from reconciliation,” or drive the parties into an adversarial relationship fixated on “rights to a 

specific outcome.” On the contrary, a substantive remedy will allow the parties to put the past 

behind them and begin to work together to rebuild a respectful Treaty relationship. It will be for 

the parties to determine the shape of the Treaty relationship in the years to come. Until the Crown’s 

past neglect of the Treaty is addressed, however, the parties cannot move forward. 

D. Issue Four – The Ontario Limitations Act Does Not Address Breach of Treaty Claims 

119. Unlike many limitations statutes, the 1990 Limitations Act (the “Act”)122 “applies only to a 

closed list of enumerated causes of action;”123 it contains no residual “basket clause” capturing all 

claims not otherwise specified.124 Unless a claim for breach of treaty falls within one of the forms 
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of action specified under the statute, it is not subject to any statutory limitation period. 

120. In the courts below, Ontario variously asserted that the respondents’ claim was based on a 

“simple contract”, a “specialty”, or an “action of account” within the meaning of the Act. All of 

these claims were unanimously rejected. Before this court, Ontario now argues the respondents’ 

claim is an “action upon the case” while reviving its assertion that it is also an action of account. 

121. Treaty rights are unique in their source, their scope and the imperative of reconciliation they 

embody. The suggestion that limitations statutes can, or should, capture claims based on sui generis 

Aboriginal rights has attracted considerable criticism.125 Reconciliation is not promoted by time 

limits on legal action that perpetuate injustice by denying Indigenous peoples access to the 

courts.126 Many of the policy rationales underlying limitations statutes simply do not apply in an 

Aboriginal context where “reconciliation must weigh heavily in the balance.”127 

122. The question in this case, however, is narrower. It is not whether limitations statutes can limit 

claims based on s. 35 rights, but whether this specific statute does limit such claims absent anything 

that expressly purports to do so.128 The Court should not strain to capture treaty claims within the 

ambit of limitations legislation. On the contrary, where legislation bears on Treaty promises, “the 

courts will always strain against adopting an interpretation that has the effect of negating 

commitments undertaken by the Crown.”129 Reconciliation must weigh heavily in the balance. 

Absent a clear expression of legislative intent, the language of a statute should not be stretched to 

relieve the Crown of the consequences of a sustained and historic neglect of its Treaty promises. 

123. If there is any ambiguity, it should be resolved in favour of the respondents.130 In addition, 

statues relating to Indigenous peoples should be liberally construed. This case is not about whether 

a law of general application should apply differently to Indigenous peoples than non-Indigenous 
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people, but whether a specific provision of a law otherwise of general application should be 

interpreted as capturing a uniquely Aboriginal right.131 

i. The Claim is Not an Action on the Case 

124. Ontario’s assertion that the respondents’ claim is an action on the case was neither pleaded, 

nor argued at any stage of the proceedings. Ontario should not be permitted to rely on a defence it 

did not plead and did not previously raise.132 In any case, a claim for breach of treaty is not, 

properly understood, an “action upon the case.” Ontario’s argument is premised on a 

misinterpretation of this form of action as capturing any claim for monetary compensation not 

otherwise captured under the Act. 

125. The “action upon the case” was one of the two “principal writs offered against tortious 

misconduct.”133 It encompasses indirect torts, like negligence and nuisance, based upon 

unintended and consequential harm. Though residual in some sense, the “action upon the case” is 

not so broad as to capture all personal actions not otherwise specified by the Act.134 Rather, it refers 

specifically to common law torts that arise from breach of a common law duty, and sound in 

common law damages.135 Importantly, it does not encompass claims founded otherwise than in the 

breach of common law duties. Claims in equity, for example, are not captured under s. 45(1)(g) of 

the Act, notwithstanding they may arise from the breach of an enforceable obligation.136 

126. The fact that an action may give rise to a monetary remedy does not transform it into a 

common law action upon the case. It is necessary to distinguish between actions in which damages 

are an “essential element”,137 and those in which monetary compensation may simply be one of a 
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136 Chippewas of Sarnia Band v Canada (AG) (2000), 51 OR (3d) 641 (CA), ¶¶24, 220 
137 Perry, ¶26 
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wider “panoply of remedies” derived from a jurisdiction that extends beyond the common law.138 

127. In Hughes, the Court held that a statutory oppression action was not a common law “action 

upon the case” because “[t]he oppression provisions and the remedies available… are much 

broader than a simple breach of a legal duty and a remedy sounding in damages,” notwithstanding 

that the appropriate remedy might involve monetary relief.139 Instead, the action was one founded 

in an “equitable ground of relief,” a form of action not captured under the Ontario Act.140 

128. The obligations created under a treaty, and the scope of the corresponding remedies, are also 

much “broader than a simple breach of a legal duty and a remedy sounding in damages.”141 Treaty 

rights are sui generis obligations, arising from a body of law that is “neither English nor aboriginal 

in origin,” but a “form of intersocietal law that evolved from long-standing practices linking the 

various communities.”142 Treaty rights are “the product of a fusion of legal systems and thus 

[cannot] be interpreted parochially by giving preference to one system of law over the other.”143 

129. Confining the obligations created under a treaty to the framework of a common law duty 

denies the fact that treaties emerge at the intersection of two different legal and political 

communities. A breach of treaty is no more a common law tort, than a treaty is a common law 

contract. Even from a strictly “common law” perspective, the Crown’s treaty obligations cannot 

be definitively characterized as purely legal, as opposed to equitable duties. Breach of treaty, like 

breach of confidence, is better characterized “as a sui generis hybrid that springs from multiple 

roots,” than as an action upon the case arising from the breach of a legal duty.144 Remedies for 

breach of treaty, similarly, need not be confined to mere damages. As in Hughes, a wide range of 

remedies may be available, rooted in the common law, equity and even Indigenous legal traditions. 

Monetary compensation is only one of a wider “panoply” of remedies available. 

 
138 Hughes v Tallman (Bob) Investments Inc, 2005 MBCA 16 [Hughes], ¶22; Seidel v Kerr, 2003 
ABCA 267, ¶41 
139 Hughes, ¶23 
140 Hughes, ¶¶28-29; see also, Ford Motor Company of Canada, Ltd v Ontario Municipal 
Employees Retirement Board (2006), 79 OR (3d) 81 (CA), ¶¶169-73 
141 Hughes, ¶23 
142 Van der Peet, ¶42; see Brian Slattery, “Understanding Aboriginal Rights” Canadian Bar 
Review 66.4 (1987): 727-83 at 744-45 
143 John Borrows and Leonard I Rotman, “The Sui Generis Nature of Aboriginal Rights: Does it 
Make a Difference?”, 36 Alta L Rev 9 (1997-1998) at 22 
144 Cadbury Schweppes Inc v FBI Foods Ltd, [1999] 1 SCR 142 [Cadbury Schweppes], ¶20 
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130. The respondents seek “compensation” in their pleadings rather than “damages” as such.145 

Although the measure of “compensation” may draw on common law principles where appropriate, 

it remains a sui generis remedy, assessed with reference to what is necessary to repair the unique 

relationship between the parties, restore the honour of the Crown, and achieve reconciliation. 

ii. The Claim is Not an Action on Account 

131. All six judges in the courts below rejected the argument that the claim is an “action on 

account” under s. 46 of the Act. The history of this provision suggests that it was only ever intended 

to apply to merchants’ accounts.146 It has no application to the respondents’ claim. 

132. In any case, the trial judge correctly understood the respondents’ claim for an “accounting” 

as part of its claim for compensation, not as a separate action for accounting.147 The Treaty requires 

the disclosure of information relating to net Crown revenues; the respondents seek an “accounting” 

of those revenues to permit assessment of compensation for the breaches they allege. This does 

not make the claims actions for an accounting for the purposes of the limitations statute. 

PARTS IV AND V – SUBMISSIONS CONCERNING COSTS AND ORDER SOUGHT 

133. The respondents ask that the appeal be dismissed, with costs. 

PART VI – SUBMISSIONS ON CASE SENSITIVITY 

134. There is no sealing or confidentiality order, publication ban, classification of information in 

the file that is confidential under legislation or restriction on public access to information in the 

file that could have an impact on the Court’s reasons in the appeal. 

 
145 Restoule Amended Statement of Claim filed December 15, 2017, ¶1(m), AR Vol V, Tab EE 
146 ONCA, ¶660, citing Ontario Law Reform Commission, Report on the Limitation of Actions 
(Toronto: Department of Attorney General, 1969) at 18, AR Vol II, Tab 1H 
147 Restoule v Canada (AG), 2020 ONSC 3932, ¶179, AR Vol I, Tab 1E 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of January, 2023. 
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FACTUM OF THE APPELLANTS ON CROSS-APPEAL 
PART I – CONCISE OVERVIEW OF POSITION AND CONCISE STATEMENT OF 

FACTS 

135. The cross-appellants submit that the Treaty promises themselves, interpreted in accordance 

with the honour of the Crown and the duty of diligent implementation, give rise to substantive 

obligations on the part of the Crown and the right to substantive remedies when breached. 

However, fiduciary duties also apply and require the Crown to fulfil its treaty promise to augment 

the annuity promised under the Robinson Treaties of 1850, an obligation it has continually 

breached for at least 148 years. 

136. Despite the availability of a wide range of meaningful remedies for breach of treaty, it is 

appropriate for the Court to consider whether the Crown is also subject to fiduciary obligations in 

the implementation of the Treaty promise. Of course, if this Court accepts Ontario’s arguments and 

finds that the treaty obligations themselves give rise to only limited remedial relief, the question 

of fiduciary obligations becomes especially critical. 

137. In considering the application of the fiduciary doctrine, it is important to remember the social 

policy reasons underlying fiduciary law. Fiduciary duties exist “to preserve and protect the 

integrity of socially valuable or necessary relationships which arise from human 

interdependency.”148 If Ontario is correct about the unenforceability of the duty of diligent 

implementation (which the cross-appellants vigorously deny), the integrity of the Treaty 

relationship – a relationship which is not merely “socially valuable”, but central to the task of 

reconciliation – would be fatally undermined without recognition of its fiduciary character. 

138. According to the Court of Appeal, the trial judge erred in finding an ad hoc fiduciary duty. 

While the Court accepted that the Treaty is subject to the canons of treaty interpretation, and gives 

rise to a duty of diligent implementation, it held that the Treaty did not impose fiduciary obligations 

on the Crown for two reasons: first, that a fiduciary duty was not necessary to give effect to the 

Treaty (it has “no work to do in this case that cannot be done by honour of the Crown alone”);149 

and second, that the circumstances required to give rise to a fiduciary duty were not present in this 

 
148 Leonard Rotman, “Fiduciary Doctrine: A Concept in Need of Understanding”, 34 Alta L Rev 4 
(1996) at 826 
149 ONCA, ¶258, AR Vol II, Tab 1H 
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https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
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case.150 Respectfully, there was no basis for overturning the trial judge’s findings on either of these 

grounds. 

139. The fiduciary duty found by the trial judge arises out of what the Minority characterized as a 

“relationship of trust” created by the augmentation promise.151 As the trial judge found, the 

augmentation promise formed a crucial part of “the consideration” and “is no less a promise than 

the lump sum amount promised in the Treaties.”152 The augmentation promise was intended to 

confer a substantive benefit on the Anishinaabek – a benefit both parties understood was meant to 

reflect the value of the land itself. In the absence of a “set protocol, mechanism, or precedent for 

the process of considering increases to the annuities,”153 however, it was left to the Crown’s de 

facto power and control to administer and implement this promise. In this way, the Treaty created 

a relationship of trust and reliance. In sharing their land with the Crown, the Anishinaabek trusted 

their Treaty partner to “share in the bounty of their land, rather than keep it to [itself].”154 The 

Crown’s prolonged neglect of its promise was more than a failure to deliver an expected benefit. 

It was the “abuse of a loyalty reposed.”155 

140. In finding that the Treaty imposed fiduciary obligations on the Crown, the trial judge 

recognized that the Treaty is both a solemn commitment by the Crown, governed by the duties of 

purposive interpretation and diligent implementation, and a relationship characterized by trust and 

reliance, which gives rise to fiduciary obligations. In these circumstances, there was no error in 

finding that the Crown was subject to a fiduciary duty. This cross-appeal offers an opportunity 

both to uphold the trial judge’s careful analysis of the Crown’s ad hoc fiduciary duty, and clarify 

that even where the requirements of an ad hoc duty are not present, Treaty rights are capable of 

giving rise to sui generis obligations, as cognizable Aboriginal interests over which the Crown 

exercises discretionary control. 

141. Whether such a duty is redundant in the circumstances is neither relevant, nor, at this stage 

of the proceedings, properly knowable. Even if the cross-appellants were required to demonstrate 

 
150 ONCA, ¶¶597-609, 618-28, AR Vol II, Tab 1H 
151 ONCA, ¶462, AR Vol II, Tab 1H 
152 ONSC, ¶523, AR Vol I, Tab 1A 
153 ONSC, ¶536, AR Vol I, Tab 1A 
154 ONCA, ¶461, AR Vol II, Tab 1H 
155 Galambos v Perez, 2009 SCC 48 [Galambos], ¶67 
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that the fiduciary duty still had some “work to do” to justify its imposition in this case (a 

proposition for which there is no authority), it is too soon to know whether this is the case. Failing 

to determine whether the Treaty relationship gives rise to such an obligation, on the other hand, 

risks depriving the Treaty beneficiaries of a crucial protection which serves only to undermine the 

Treaty relationship and set back the constitutional imperative of reconciliation. 

142. The cross-appellants rely on the facts as set out in their main Respondent Factum. 

PART II – QUESTIONS AT ISSUE 

143. The questions raised on this cross-appeal are as follows: 

a. Can a fiduciary duty coexist with a duty of diligent implementation? 

b. Did the trial judge err in finding a “procedural” ad hoc fiduciary duty? 

c. Were the elements of a sui generis fiduciary duty also present in this case? 

PART III – STATEMENT OF ARGUMENT 
A. Issue One – A Fiduciary Duty Can Coexist with Other Duties Imposed by the Honour 

of the Crown 

144. There is no question that the honour of the Crown and the doctrine of fiduciary duties are 

closely related. It does not follow, however, that the Crown cannot be subject to fiduciary 

obligations simply because the honour of the Crown already gives rise to certain other duties. As 

the trial judge properly noted, the Crown can be subject to various duties at the same time without 

requiring the Court to determine whether one has primacy over the other.156 At this stage of the 

proceeding – that is, prior to a finding of a breach and the ordering of remedy – it was premature 

for the Court of Appeal to conclude the fiduciary duty had “no work to do,” such that it could not, 

or should not, be imposed in this case. 

145. The honour of the Crown and the fiduciary doctrine arise in relation to distinct yet 

overlapping kinds of relationships. The honour of the Crown arises from “the Crown’s assertion 

of sovereignty over an Aboriginal people and de facto control of land and resources that were 

formerly in the control of that people” and gives rise to “an obligation to treat aboriginal peoples 

fairly and honourably, and to protect them from exploitation.”157 Protection, in this sense, does 

“not arise from a paternalistic desire to protect the Aboriginal peoples; rather, it was a recognition 
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of their strength.”158 As a doctrine, the honour of the Crown recognizes that the tension between 

these competing sovereignties “creates a special relationship that requires that the Crown act 

honourably in its dealings with Aboriginal peoples.”159 One of the forms this “special relationship” 

assumes is the treaty relationship, where the honour of the Crown gives rise to the twin duties of 

purposive interpretation and diligent implementation.160 

146. Fiduciary duties, meanwhile, form a part of a series of doctrines aimed at ameliorating the 

vulnerability of parties in relationships of trust and reliance. They arise where one “person cedes 

(or more often finds himself in the situation where someone else has ceded for him) his power over 

a matter to another person.”161 As La Forest J noted in Hodgkinson, whereas doctrines like “undue 

influence focuses on the sufficiency of consent and unconscionability looks at the reasonableness 

of a given transaction, the fiduciary principle monitors the abuse of a loyalty reposed.”162 

147. These two kinds of relationship are not mutually exclusive. The “special relationship” 

between the Crown and Indigenous peoples can, and frequently does, take the form of a 

relationship of “a loyalty reposed”. In circumstances where the Crown assumes discretionary 

control over Indigenous interests, the two doctrines converge, and the honour of the Crown itself 

gives rise to fiduciary obligations.163 

148. As the trial judge correctly found, based on the current state of the law, the existence of a 

treaty relationship does not foreclose the existence of a fiduciary relationship. In the same way that 

“the legal incidents of many contractual agreements are such as to give rise to a fiduciary duty,” a 

treaty can also give rise to a fiduciary relationship, in circumstances where the allocation of rights 

and responsibilities under the treaty “itself gives rise to fiduciary expectations.”164 

149. In other words, the existence of a treaty is not only compatible with the imposition of 

 
158 MMF, ¶66 
159 Mikisew 2018, ¶21; MMF, ¶67 (quoting, “Aboriginal Rights and the Honour of the Crown” 
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161 Blueberry River Indian Band v Canada (Department of Indian Affairs and Northern 
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fiduciary duties, but may be the very source of such duties in the first place. Comprehensively 

understood, a treaty relationship may comprise a complex amalgam of implementational and 

fiduciary obligations, “giving rise to different duties, or overlapping, in whole or in part, giving 

rise to substantially the same duties but from distinct… sources.”165 

150. There is no question that any fiduciary duty as may be found can, and will, overlap with the 

Crown’s acknowledged duties of diligent and purposive fulfillment, possibly to a substantial 

degree. In the circumstances of this case, where the Crown has “plainly failed” to do anything to 

implement the Treaty, it may be unnecessary to resort to a fiduciary duty to find an actionable 

breach of the Crown’s obligations,166 although the respondents are still entitled to plead all 

available causes of action concurrently.167 Nor should it be necessary to locate the breach in the 

Crown’s fiduciary responsibilities specifically to gain access to meaningful remedies “aimed at 

ensuring that the Crown fulfills its treaty promises”168 – including, where necessary and 

appropriate, remedies rooted in equity.169 

151. Until the trial judge finds such a breach, however, and orders such a remedy – to be 

determined at Stage Three – failing to consider the fiduciary dimension of the Treaty relationship 

risks neglecting a potentially crucial aspect of that relationship. 

152. It may thus be premature, and unnecessary, to answer the question, at this stage in the case, 

of whether the duties imposed by the honour of the Crown in the treaty context now effectively 

foreclose the need for the parallel existence of a fiduciary duty. Or put differently, whether the 

treaty relationship, particularly an ongoing one founded on mutual trust and reliance, makes 

redundant the simultaneous need for the recognition of a fiduciary relationship. 

 
165 Mustaji v Tijn, [1995] BCJ No 39 (SC), ¶34, BoA Tab 3; see also, Luscar Ltd v Pembina 

Resources Ltd, 1994 ABCA 356, ¶44; and in the tort context, Central Trust Co v Rafuse, [1986] 2 

SCR 147 at 204-05: “a common law duty of care may be created by a relationship of proximity 

that would not have arisen but for a contract.” 
166 ONCA, ¶499, AR Vol II, Tab 1H 
167 Canson Enterprises Ltd v Boughton and Co, [1991] 3 SCR 534, at 570 
168 ONCA, ¶257, AR Vol II, Tab 1H 
169 See Cadbury Schweppes, ¶26, with respect to the remedies available for breach of sui generis 

obligations 

https://www.canlii.org/en/ab/abca/doc/1994/1994abca356/1994abca356.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/162/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/162/index.do
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/816/1/document.do
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1678/1/document.do


51 

 

153. The question that must be answered at this stage in this case, however, is not whether the 

fiduciary duty has any work to do, but whether the necessary elements of such a duty are present. 

B. Issue Two – The Necessary Elements of a Fiduciary Duty are Present in This Case 

154. Contrary to the Court of Appeal, the trial judge did not err in finding that the necessary 

elements of a fiduciary duty were present. 

155. Similar to the application of fiduciary obligations in the non-Indigenous context,170 a 

fiduciary obligation can arise from the relationship between the Crown and Indigenous peoples in 

two ways. First, it can arise “from the Crown’s discretionary control over a specific or cognizable 

Aboriginal interest” in the form of sui generis fiduciary duty; and second, it can arise from the 

specific facts of the case, “where the general conditions for a private law ad hoc fiduciary 

relationship are satisfied – that is, where the Crown has undertaken to exercise its discretionary 

control over a legal or substantial practical interest in the best interests of the alleged 

beneficiary.”171 

156. The common element of both kinds of duties is the assumption of power or responsibility 

along with discretionary control of that power or responsibility. Wherever the Crown assumes such 

power over interests belonging to Indigenous peoples, a fiduciary duty is potentially engaged. 

157. The sui generis fiduciary duty differs from the ad hoc fiduciary duty in that the former arises 

out of the sui generis Aboriginal-Crown relationship which has come to be recognized as a 

category of relationships in which fiduciary duties tend to arise, usually in relation to distinctly 

Aboriginal interests, including Aboriginal title and reserve interests. The latter also arises in the 

Aboriginal-Crown relationship, but from the specific facts of the case. Two important points flow 

from this. First, there is no need for a specific undertaking of loyalty to ground a sui generis duty, 

because the necessary undertaking is already met with respect to such interests “by clear 

government commitments from the Royal Proclamation of 1763.”172 Second, as Justice Brown has 

suggested, the unique nature of these commitments, while requiring the Crown to act “with loyalty 
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and in good faith,” also “allows for the necessity of balancing conflicting interests.”173 As such, 

they can arise even in respect of interests which engage the Crown’s other public responsibilities. 

The Crown, in other words, can wear many hats in its capacity as a sui generis fiduciary, but not 

in an ad hoc capacity. 

158. According to the trial judge, the Anishinaabek interest in the augmentation promise gave rise 

to an ad hoc fiduciary duty on the part of the Crown. She rejected the submission, however, that 

the Treaty gave rise to a sui generis fiduciary duty with respect to any interest the Anishinaabek 

might continue to hold in the Treaty territories themselves.174 

159. Contrary to the Court of Appeal’s reasoning, the trial judge did not err in finding that the 

elements of an ad hoc fiduciary duty were present in this case. Her error lay instead in failing to 

recognize that the Anishinaabek interest in the augmentation promise was also a distinctly 

Aboriginal interest, a cognizable interest which was capable of giving rise to a sui generis fiduciary 

duty with a potentially wider application. 

i. The Conditions for an Ad Hoc Fiduciary Duty are Present 

160. According to the trial judge, the structure of the augmentation promise gave rise to an ad hoc 

fiduciary duty. In reaching this conclusion, the trial judge acknowledged that a finding of such a 

duty “on the part of the Crown would be rare.”175 The circumstances of this case, however, were 

exceptional. As the trial judge recognized, the complexity of the augmentation promise, as well as 

the Crown’s de facto control over its administration, left the Anishinaabek exceptionally 

vulnerable to the abuse of the Crown’s power. In these circumstances, she found that an ad hoc 

fiduciary duty arose in relation to the Crown’s administration of the augmentation clause. 

161. The elements of the ad hoc fiduciary duty are well established. A fiduciary duty arises in 

circumstances where there is: (1) an undertaking by the alleged fiduciary to act in the best interests 

of the alleged beneficiary or beneficiaries; (2) a defined person or class of persons vulnerable to a 

fiduciary’s control; and (3) a legal or substantial practical interest of the beneficiary that stands to 

 
173 ONCA, ¶¶616-17, AR Vol II, Tab 1H; Williams Lake, ¶165, per Brown J. (dissenting, but not 
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be adversely affected by the alleged fiduciary’s exercise of discretion or control.176 

162. The existence of a fiduciary duty is “primarily a question of fact”, which merits deference 

absent extricable error of law, or a palpable and overriding error of fact.177 As a question of fact, it 

should be assessed from the perspective of both the Crown and Anishinaabek parties and at the 

time the duty is alleged to have arisen – in this case, in 1850, when the relationship with the 

Anishinaabek was the predominant interest of the Crown. 

163. In this case, the trial judge found all three of the necessary elements of an ad hoc fiduciary 

were present. There is no basis to interfere with her conclusion. The Anishinaabe interest in the 

augmentation clause is a legal or substantial interest vulnerable to the Crown’s discretion and 

control. Contrary to the Court of Appeal, there was ample basis for finding an implied undertaking 

of loyalty. In these circumstances, there was no error in finding an ad hoc fiduciary duty. 

(1) The Treaty Beneficiaries are a Defined Class of Persons Vulnerable to the 
Exercise of the Crown’s Control 

164. The Court of Appeal identified no errors in the trial judge’s treatment of the final two elements 

of the test for an ad hoc duty. As the trial judge correctly found, both elements are clearly present 

in this case. There is a defined class of beneficiaries in the form of the Treaty beneficiaries. The 

augmentation promise itself, meanwhile, is a “legal or substantial practical interest” of the 

beneficiaries that is vulnerable to the Crown’s exercise of discretion and control.178 

165. The fact that the Treaty already effectively requires the Crown to undertake the 

implementation process does not preclude the existence of a fiduciary duty. A fiduciary obligation 

is not eliminated by the imposition of conditions that have the effect of restricting the fiduciary’s 

discretion, or by the presence of an existing agreement between the parties.179 The existence of 

fiduciary obligations does not turn on “the particular form or extent of the Crown’s discretionary 

power to affect the beneficiary’s interest,” but rather on “the vulnerability of that interest to ‘the 

risks of [the alleged fiduciary’s] misconduct or ineptitude’.”180 
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166. As the trial judge recognized, the beneficiaries’ interest in the augmentation promise is 

uniquely vulnerable to the Crown’s de facto control over its administration. Even under a 

“mandatory” interpretation of the Treaty, the Crown continues to exercise considerable discretion 

and control over how that promise is implemented,181 as well as over the information necessary to 

give it effect.182 These questions have a direct impact on the integrity and enforceability of the 

augmentation promise. They include, for example, the power to decide: 

a. how to gather and compile the information necessary to determine Crown revenues; 

b. whether, how, and how often to disclose information to the Anishinaabek and to consult 

with them; and 

c. how and how often to perform the calculation of those revenues, and consider increases 

to the annuity payments. 

167. Apart from the Crown, no other party, including the Anishinaabek, has the power to undertake 

the administration of the augmentation promise in this way. Only the Crown has access to the 

necessary information to give effect to the augmentation process. The Crown is required to 

structure the process in a manner that maintains its integrity and avoids taking advantage of the 

Crown’s Treaty partner. The Crown’s control over the augmentation promise is thus “analogous to 

[the] direct administration of that interest.”183 

168. In short, even under a “mandatory” interpretation of the augmentation clause, the Treaty 

beneficiaries may remain sufficiently vulnerable to the exercise of the Crown’s power and control 

to meet the test for an ad hoc fiduciary duty. There was no error in the trial judge’s conclusion. 

(2) The Trial Judge Did Not Err in Finding an Undertaking of Loyalty on the 
Part of the Crown 

169. It is primarily with respect to the first element of the test – the undertaking of loyalty – that 

the Court of Appeal suggested the trial judge fell into error. According to Hourigan JA, the trial 

judge erred in finding that the Crown undertook to wield its power and control over the 

augmentation promise with the “utmost loyalty”. As a result, he found that an ad hoc fiduciary 

duty did not, and could not, arise in this case. 
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170. It is important to remember that assessing the loyalty issue is primarily a factual exercise to 

be determined at the time of the Treaty in 1850, according to both the Anishinaabe perspective and 

the Crown perspective. Among other things, Hourigan JA erred in looking strictly at the Crown 

perspective in a contemporary context rather than 1850 and the period leading up to the Treaty. 

171. As held in Elder Advocates, it is not enough that a party is vulnerable to another’s power and 

control to give rise to an ad hoc fiduciary duty. Loyalty is also required.184 To establish the 

necessary undertaking of loyalty, “[t]he party asserting the duty must be able to point to a forsaking 

by the alleged fiduciary of the interests of all others in favour of those of the beneficiary, in relation 

to the specific legal interest at stake.” It has also been expressed as a mutual expectation of 

loyalty.185 The fiduciary’s undertaking may be “the result of the exercise of statutory powers, the 

express or implied terms of an agreement or, perhaps, simply an undertaking to act in this way.”186 

172. According to Hourigan JA, the Crown could not have made such an undertaking for three 

reasons. First, a fiduciary duty extending to the substantive aspects of the augmentation promise 

would put the Crown in an irremediable conflict of interest.187 Second, even if the fiduciary duty 

were confined to the procedural aspects of the promise, the Crown’s competing obligations of 

confidentiality would prevent it from fulfilling this duty with the utmost loyalty.188 Finally, there 

was “no evidence in the record that supports a finding that the Crown undertook to act exclusively 

in the best interests of the Treaty beneficiaries with respect to procedural matters.”189 

173. With respect, the Court of Appeal erred in overturning the trial judge’s finding on all three of 

these grounds. 

(A) A Fiduciary Duty Would Not Put the Crown in a Conflict of Interest 

174. First, the Crown had no conflicting interests in 1850, which was a time when the relationship 

with the Anishinaabek was the predominant interest of the Crown. Without a treaty, the Crown was 

unable to develop the Treaty territory, both legally – because of the Royal Proclamation – and 

practically – because of the de facto resistance of the Anishinaabek as demonstrated by the Mica 
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Bay incident. There were no other conflicting interests such as obligations to mining companies 

because without a Treaty, they would not have had access to mineral resources. In fact, it was in 

the interest of mining companies for the Crown to secure a treaty with the Anishinaabek. The 

Treaty was also in the interest of the public finances of the Province of Canada and the Crown 

because of the need to access Anishinaabek resources to develop the Colony's sustainability. 

175. In any event, the fiduciary duty found by the trial judge would not place the Crown in a 

conflict of interest inconsistent with an undertaking of loyalty. The trial judge did not find, and the 

cross-appellants do not allege, that the Crown undertook to act with the utmost loyalty with respect 

to the substantive aspects of the augmentation promise – that is, with respect to the amounts 

actually payable under the Treaty. As interpreted by the trial judge, the Treaty does not grant the 

Crown a unilateral discretion over the substantive aspects of that promise. The undertaking found 

by the trial judge was not with respect to any “absolute right to increases” or “to the administration 

of the land,” but rather, with respect to the “process” undertaken to give effect to the promise.190 

176. Contrary to Hourigan JA, a fiduciary duty with respect to the process would not require 

payment of any specific level of revenues to the Anishinaabek, nor would it require the Crown to 

manage the Treaty territory for the exclusive benefit of the Treaty beneficiaries.191 Indeed, the trial 

judge specifically rejected the contention that the Crown undertook to administer the land 

exclusively on behalf of the Anishinaabek.192 Moreover, this would be at odds with principles of 

Anishinaabe law that flow from the pimaatiziwin and gizhewaadiziwin, such as generosity, sharing, 

respect and responsibility.193 

177. Rather, the undertaking found by the trial judge would require the Crown to act with loyalty 

and diligence in administering the sharing process – that is, in calculating and disclosing the total 

revenues available for sharing, ensuring the process for identifying the appropriate share for the 

Anishinaabek is promptly undertaken, and distributing the proceeds, once determined. In other 

words, it would forbid the Crown from using its position of advantage to conceal, neglect, or 

otherwise appropriate for itself, revenues that the Treaty requires to be shared between the parties 
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according to a process of honourable engagement. 

178. The trial judge’s finding of an ad hoc fiduciary duty, accordingly, would not enable the 

cross-appellants to claim 100% of net Crown revenues solely on the basis that the Crown owed a 

duty of utmost loyalty with respect to the setting of the amount of the annuity. Nor would the scope 

of this duty extend to management and taxation decisions made by the Crown over the Treaty 

territory. Rather, the duty in question would apply only to the process of administering the 

augmentation promise itself. As the trial judge found, the Crown “has no competing interest or 

duty” in this process.194 

179. It is in this sense that the duty found by the trial judge can be said to be a “procedural” one. 

This should not, of course, obscure the fact that the “treaty-based process” which it protects – the 

sharing of net Crown revenues – is one which leads to, and is necessary to arrive at, a substantive 

outcome. It is not a process, however, in which the Crown had any legitimate conflicting interests, 

particularly in 1850. The Treaty requires that the annuities be increased in line with net Crown 

revenues. To the extent the Crown exercises discretion and control over the administration of that 

promise, the Treaty leaves no room for the pursuit of self-interest. 

(B) The Crown’s Duties of Confidentiality Do Not Prevent It From Acting in 
the Role of Fiduciary 

180. Second, there is no basis for the Court of Appeal’s holding that the Crown’s “competing 

duties” to keep certain information confidential would prevent it from discharging even a strictly 

“procedural” fiduciary duty.195 The fact that the Crown’s performance of its duties may be 

constrained by other legal obligations does not foreclose the existence of a fiduciary duty, 

particularly viewed from the context in 1850. Fiduciary duties do not, and cannot, compel 

fiduciaries to engage in unlawful behavior. The duty of a fiduciary is to act with loyalty and 

diligence, but only within the confines of what is factually and legally possible.196 

181. Even in a modern context, the fact that much of the information necessary to give effect to 

the Treaty may be confidential or privileged only emphasizes the fiduciary nature of the 

relationship. The Treaty beneficiaries are all the more vulnerable to the extent that the Crown has 

 
194 ONSC, ¶524, AR Vol I, Tab 1A 
195 ONCA, ¶608, AR Vol II, Tab 1H 
196 Ermineskin, ¶79 
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exclusive access to the necessary information. In effect, the Crown is the “exclusive intermediary”: 

the provincial Crown is the exclusive intermediary between the Treaty beneficiaries and the 

settlers; and the federal Crown is the exclusive intermediary between the Treaty beneficiaries and 

the provincial Crown, particularly with regard to the information necessary to give effect to the 

augmentation promise.197 If only the Crown can gather the necessary information, it is imperative 

the Crown do so loyally and in accordance with the strict duties of a fiduciary.198 

(C) There was Ample Basis for a Finding of an Implied Undertaking 

182. Finally, the Court of Appeal erred in finding there was nothing in the record to suggest “that 

the Crown undertook to act exclusively in the best interests of the Treaty beneficiaries with respect 

to procedural matters.”199 There may be little to suggest the Crown made an express undertaking 

to this effect. The necessary undertaking, however, need not be explicit. Rather, as this Court found 

in Hodgkinson and Galambos, “the fiduciary’s undertaking may be implied in the particular 

circumstances of the parties’ relationship,” including by reference to “considerations such as 

professional norms, industry or other common practices and whether the alleged fiduciary induced 

the other party into relying on the fiduciary’s loyalty.”200 

183. There was ample evidence in the record of the trial from both the Crown and the Anishinaabe 

perspective about the relationship of trust and reliance between the Treaty partners. Clearly there 

was a mutual expectation of loyalty. There was also evidence from experts and the Elders about 

the sacred nature of the obligations undertaken by both parties in the Treaty; about the importance 

of relationships and that, under the Treaty, the Queen was seen as Chi-Gimaa Kwe, the Great 

Mother, who could be trusted to be honourable and generous with the Anishinaabek.201 

184. More specifically, the trial judge found the augmentation promise operated as an inducement 

to the Anishinaabek to place their trust in the Crown to exercise its control over the augmentation 

 
197 Wewaykum Indian Band v Canada, 2002 SCC 79 [Wewaykum], ¶97 
198 This case is distinguishable from Saugeen First Nation v The Attorney General of Canada, 

2021 ONSC 4181, where the court found that a fiduciary duty did not arise, because, inter alia, 

the Crown had not assumed “exclusive control” over the interest in question (¶1118). 
199 ONCA, ¶609, AR Vol II, Tab 1H 
200 Galambos, ¶79 [emphasis added] 
201 ONCA, ¶¶460-62, AR Vol II, Tab 1H 
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process with loyalty and diligence. She found that the promise served as “an inducement or a way 

to bridge the expectations of the parties,” without which “it is probable that there would have been 

no treaty.”202 In lieu of the certainty of a fixed annuity, the augmentation promise invited the 

Anishinaabek to trust in the Crown to administer a complex process of “look[ing] at relevant 

revenues and expenses” and determining “whether the economic circumstances warrant an 

increase” on their behalf.203 As the trial judge found, the Crown’s promise to augment the annuities 

was simultaneously an “undertaking… [made] with the utmost of loyalty to [the Treaty 

beneficiaries].”204 There was no reviewable error in this finding. 

185. In sum, all three of the necessary elements of the ad hoc fiduciary duty were present in this 

case. There was no basis for the Court of Appeal to interfere with the trial judge’s finding that an 

ad hoc fiduciary duty arose with respect to the augmentation process. 

ii. The Conditions for a Sui Generis Fiduciary Duty Were Also Present 

186. To the extent the trial judge erred, it was not with respect to her finding of an ad hoc fiduciary 

duty, but with respect to failure to find that a sui generis fiduciary duty also arose in the 

circumstances. Contrary to her reasons, the necessary elements of a sui generis duty were present. 

187. The sui generis fiduciary duty arises in circumstances “when the Crown assumes 

discretionary control over a specific Aboriginal interest.”205 This requires: (1) a specific or 

cognizable Aboriginal interest; and (2) an undertaking of discretionary control over that interest.206 

188. Although the trial judge found that no sui generis duty arose in this case, her analysis was 

incomplete. Her reasons are confined to the question of whether a duty arose in relation to the 

Treaty territory itself. She concluded it did not, because, she found, there was “no Crown 

undertaking of discretionary control over the Anishinaabe’s interest in land.”207 What she failed to 

consider was whether a sui generis duty might emerge from the treaty promise itself, in addition 

to the ad hoc duty she already found had arisen in relation to that promise. 

 
202 ONSC, ¶523, AR Vol I, Tab 1A 
203 ONSC, ¶522, 524, AR Vol I, Tab 1A 
204 ONSC, ¶524, AR Vol I, Tab 1A 
205 MMF, ¶73 
206 Williams Lake, ¶61 
207 ONSC, ¶511, AR Vol I, Tab 1A [emphasis added] 
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189. To the extent the trial judge’s reasoning implies that sui generis fiduciary duties can only 

arise in respect of land, she erred in law. This Court has repeatedly acknowledged that all rights 

protected under s. 35 are capable of giving rise to fiduciary duties.208 In fact, as Karakatsanis J 

held in Southwind, “a strong fiduciary duty arises… where the Crown is exercising control over 

Aboriginal and treaty rights that are protected under s. 35 of the Constitution Act, 1982.”209 Treaty 

rights are specific, cognizable and distinctly Aboriginal. The Crown’s control over such interests 

is as central to the relationship between the Crown and Indigenous Peoples as its control over 

Indigenous interests in land.210 There is no reason, therefore, why such interests cannot, and should 

not, attract fiduciary obligations on the part of the Crown. 

190. To the extent this Court has previously suggested in MMF that a fiduciary duty cannot be 

“established by treaty,”211 this proposition must be read in light of the passage in Guerin from 

which it arises.212 The statements made in Guerin about “treaties” were made in relation to the 

“political trust” cases, and specifically the Civilian War Claimants case, a decision concerning a 

claim that the Crown was a trustee of moneys received under the Treaty of Versailles.213 Needless 

to say, a s. 35 treaty is different from an international treaty; it is “an agreement sui generis which 

is neither created nor terminated according to the rules of international law.”214 The principle that 

interests arising from international treaties cannot found a fiduciary duty has no application here. 

191. Having already found that the Crown exercised sufficient discretionary control over the 

Anishinaabek interest in the augmentation clause to ground an ad hoc fiduciary duty, the trial judge 

should also have realized the elements of a sui generis fiduciary duty were present in this case. 

192. Unlike the ad hoc fiduciary duty, however, which requires an undertaking of utmost loyalty, 

no such undertaking is required to ground a sui generis fiduciary duty. Indeed, sui generis fiduciary 

 
208 Wewaykum, ¶78; Williams Lake, ¶53 
209 Southwind, ¶62 
210 Southwind, ¶62 
211 MMF, ¶58 
212 Guerin at 379, per Dickson J 
213 Civilian War Claimants’ Association, Ltd v The King, [1932] 146 LT 169 (HL) [Civilian War 
Claimants], BoA Tab 1; see Guerin at 351 
214 R v Sioui, [1990] 1 SCR 1025 at 1038 
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duties can exist even where the Crown is subject to other competing demands.215 Although the 

Crown cannot ignore the reality of conflicting demands in this context, “neither does the existence 

of such demands absolve it altogether of its fiduciary” responsibility.216 

193. As such, a sui generis fiduciary duty can encompass both procedural and substantive aspects 

of the augmentation promise. Even if the Treaty grants the Crown a unilateral discretion to set the 

substantive amount of the annuities, as Ontario contends, a sui generis fiduciary duty would thus 

limit and constrain the exercise of the Crown’s discretion. Although the precise content of such a 

duty remains to be determined, it requires, at a minimum, that “the Crown act with reference to 

the Aboriginal group’s best interest in exercising discretionary control over the specific Aboriginal 

interest at stake.”217 

194. Where the Crown owes competing duties, the Crown is required to consider “the nature and 

importance of the beneficiary’s interest,” weigh this against any “competing interests” and 

endeavour to reconcile those interests “fairly”.218 If the Crown exercises discretion in setting the 

amount of the annuity, as Ontario asserts, a sui generis fiduciary duty requires the Crown to weigh 

the competing interests and reconcile them fairly in determining each party’s respective share. 

195. In this way, the recognition of a sui generis fiduciary duty offers a flexible, yet effective 

means of constraining the Crown’s discretion. It would impose “a higher duty on the Crown” 

sufficient to protect the Anishinaabek interest in the augmentation promise, while also recognizing 

“that the Crown requires some degree of flexibility to undertake its duty to the broader public.”219 

196. Unlike the trial judge, Hourigan JA considered whether the augmentation clause itself (as 

opposed to the Treaty territory) could give rise to a sui generis fiduciary duty. According to his 

reasons, however, the Anishinaabek interest in the augmentation promise could not have ground a 

sui generis fiduciary duty: first, because it is “not sufficiently independent of the Crown’s 

executive and legislative functions;”220 and second, because “there was no evidence of a Crown 

 
215 Wewaykum, ¶96; Osoyoos Indian Band v Oliver (Town), 2001 SCC 85 [Osoyoos], ¶¶51-55; 
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undertaking of discretionary control over any cognizable interest.”221 Respectfully, neither of these 

propositions is correct. In fact, the necessary elements of such a duty were present in this case. 

(1) The Treaty Requires the Crown to Assume Responsibility for the 
Administration of the Augmentation Promise 

197. As explained above, unlike an ad hoc fiduciary duty, which requires a specific undertaking 

of loyalty, the sui generis fiduciary duty requires only the “assumption of discretionary control,” 

the necessary undertaking of loyalty having already been made through “clear government 

commitments” like the Royal Proclamation of 1763.222 The trial judge’s finding that there was no 

evidence of a specific undertaking to “administer the land on behalf of the Treaties’ beneficiaries” 

was irrelevant to the question of whether the Crown assumed discretionary control over the 

augmentation promise itself.223 

198. If Ontario is correct in its interpretation of the Treaty, discretion is the very mechanism by 

which the augmentation clause operates – a discretion conveyed to the Crown only on the 

understanding that it “would be exercised honourably to ensure that the annuities reflected the 

value of the land.”224 A sui generis fiduciary duty attaches to the exercise of this discretion, and 

requires that the Crown act with reference to the best interest of the Anishinaabek in setting the 

amount of the annuity. 

199. Even if Ontario is not correct, and the Crown does not possess a unilateral discretion to set 

the amount of the annuities, the Anishinaabek interest in the augmentation clause is still subject to 

the Crown’s unilateral power and control over its administration, to whose “misconduct or 

ineptitude” it is uniquely vulnerable.225 Either way, the Treaty itself contemplates the assumption 

of sufficient discretionary control by the Crown to ground a fiduciary duty. 

(2) The Anishinaabek Interest in the Augmentation Promise is Sufficiently 
Independent of the Crown’s Executive and Legislative Functions 

200. The primary basis for Hourigan JA’s rejection of a sui generis duty lies in the first element of 

the test, that is, whether the augmentation promise is an interest capable of grounding such a duty. 
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222 Wewaykum, ¶83; Williams Lake, ¶66; Elder Advocates, ¶48; Mikisew 2018, ¶66 
223 ONSC, ¶512, AR Vol I, Tab 1A 
224 ONCA, ¶¶460-62, AR Vol II, Tab 1H 
225 Williams Lake, ¶60 

https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2022/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16969/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7938/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/17288/1/document.do
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7701/2018onsc7701.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca779/2021onca779.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16969/1/document.do


63 

 

The existing jurisprudence has identified three characteristics of interests capable of giving rise to 

sui generis obligations. To ground a sui generis duty, an interest must be: 

a. cognizable, in the sense that it was known or knowable to the Crown;226 

b. distinctly Aboriginal, as opposed to an interest that simply happens to be held by 

Aboriginal people;227 and 

c. “sufficiently independent of the Crown’s executive and legislative functions to give rise 

to ‘responsibility “in the nature of a private law duty”’.”228 

201. As a general proposition, there is no reason why treaty rights should not be capable of meeting 

all three criteria. Treaty rights are, almost by definition, both cognizable and distinctly Aboriginal, 

as sui generis rights protected under s. 35. According to Hourigan JA, however, the specific Treaty 

right at issue in this case fails to meet the third criterion because it engages matters within the 

Crown’s public law responsibilities. In particular, his reasons suggest, the augmentation promise 

implicates the Crown’s “responsibility for managing a large section of the northern portion of the 

province”, as well for “the setting of mining rates and taxes” and “the building of infrastructure 

and community development.”229 For this reason, although there “is an element of private law duty 

in the Treaties,” “that element is overwhelmed by the public law aspects of the relationship.”230 

202. Respectfully, this reasoning reflects a fundamental misunderstanding of this element of the 

test. The requirement that the interest in question be independent of the Crown’s executive and 

legislative functions refers to the source of the interest, not the extent to which it engages other, 

competing interests. 

203. As explained above, the sui generis fiduciary duty can exist even where the Crown is subject 

to other obligations. The existence of a public law duty does not exclude the possibility that the 

Crown undertook, in the discharge of that public law duty, obligations “in the nature of a private 

law duty.”231 Whether the duty exists depends on whether the interest in question is, or is derived 

 
226 Williams Lake, ¶¶67, 81 
227 MMF, ¶53 
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from, a pre-existing legal interest, or whether it is merely a public law commitment, which depends 

for its existence on the exercise of the Crown’s legislative or executive authority. 

204. The source of this element of the test can be traced back to Guerin, whose reasoning 

Karakatsanis J summarized in Southwind as follows: 

In Guerin, Canada argued that it could not be subject to a fiduciary duty and, at best, 
the Crown’s control over Indigenous interests in land is a political trust which is 
unenforceable by the courts. Dickson J., writing for a majority, rejected Canada’s 
argument. Instead, he found that Indigenous interests in land are “a pre-existing legal 
right not created by Royal Proclamation, by s. 18(1) of the Indian Act, or by any other 
executive order or legislative provision”… In other words, the Indigenous interest in 
land did not flow from the Crown; it pre-existed the Crown’s assertion of 
sovereignty.232 

205. The Court in Guerin distinguished such pre-existing interests from the interests at issue in 

the so-called “political trust” cases. In those cases, the “interests” in question were the creation of 

purely public powers: whether statutory grant (Hereford Railway),233 executive act (Kinloch),234 

or international treaty (Civilian War Claimants).235 These interests did not give rise to privately 

enforceable duties, because, unlike the Indigenous interests in land, they existed only by virtue of 

the Crown’s statutory or executive powers. As such, the only possible remedies lay in public law. 

206. Treaty rights are different. Although Treaty rights may not, in all cases, “pre-exist the Crown’s 

assertion of sovereignty”, they are rooted in and animated by interests which clearly do. Treaty 

rights, in fact, bear a closer relation to pre-existing Aboriginal rights and title than many interests 

that have already been recognized as giving rise to fiduciary duties.236 The source of the Crown’s 

obligations under the Treaty is not an executive or legislative act, although the Crown may choose 

to ratify the Treaty through that kind of act. The Crown’s obligation arises from making a promise 

to the Anishinaabek in a Treaty addressing the Anishinaabek interests in its land. 

 
232 Southwind, ¶56 [citations removed and underlined emphasis added] 
233 Hereford Railway Co v The Queen, (1894) 24 SCR 1 
234 Kinloch v Secretary of State for India in Council (1882), 51 Law J Rep 885 (NS), BoA Tab 2 
235 Civilian War Claimants, BoA Tab 1; see Guerin at 351 (per Wilson J) 
236 Fiduciary duties have been found to arise in respect of: reserve land outside traditional 
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207. Prior to the Treaty, the Anishinaabek were entitled to all of the benefits from development on 

their territory. The Treaty right that arose when they agreed to share that land, and those benefits 

that flow from the Treaty with the Crown are grounded in and take their character from the 

pre-existing title the Anishinaabek always held in those lands. The necessary corollary of Guerin’s 

recognition that Indigenous interests in land are independent legal interests, is that when these 

interests are dealt with under a treaty with the Crown, either in whole or in part, the obligations 

that ensue are more than mere political commitments, or commitments resulting from government 

social welfare programs. Rather, they are binding obligations. This is sufficient to ground a 

fiduciary obligation “in the nature of a private law duty.” 

208. In sum, the Crown’s control over the augmentation promise meets the necessary criteria for 

finding a sui generis fiduciary duty. To the extent the trial judge’s finding of an ad hoc fiduciary 

duty was redundant, it was only redundant because the same findings could, and should, have 

supported a finding of a more expansive yet flexible sui generis duty. 

PARTS IV AND V – SUBMISSIONS CONCERNING COSTS AND ORDER(S) SOUGHT 

209. The respondents seek an order restoring paragraph 1(c) of the trial judge’s Stage One partial 

judgment in its entirety, with costs. 

PART VI – SUBMISSIONS ON CASE SENSITIVITY 

210. There is no sealing or confidentiality order, publication ban, classification of information in 

the file that is confidential under legislation or restriction on public access to information in the 

file that could have an impact on the Court’s reasons in the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of January, 2023. 
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