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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Nature of the Application 

1. This case concerns the interpretation of the annuity provisions in the Robinson 

Huron and Robinson Superior Treaties of 1850 (“Robinson Treaties”) between the Crown 

and the Anishinaabe of the upper Great Lakes in what is now Ontario.  The terms of the 

two Treaties are substantially identical. The relevant provision of the Robinson-Huron 

Treaty reads as follows: 

The said William Benjamin Robinson, on behalf of Her Majesty, Who desires 
to deal liberally and justly with all Her subjects, further promises and agrees 
that should the territory hereby ceded by the parties of the second part at 
any future period produce such an amount which will enable the 
Government of this Province, without incurring loss, to increase the annuity 
hereby secured to them, then and in that case the same shall be augmented 
from time to time, provided that the amount paid to each individual shall not 
exceed the sum of one pound Provincial currency in any one year, or such 
further sum as Her Majesty may be graciously pleased to order; and 
provided further that the number of Indians entitled to the benefit of this 
treaty shall amount to two-thirds of their present number, which is fourteen 
hundred and twenty-two, to entitle them to claim the full benefit thereof; and 
should they not at any future period amount to two-thirds of fourteen 
hundred and twenty-two, then the said annuity shall be diminished in 
proportion to their actual numbers.1 

2. The proposed appeal raises matters of national and public importance.2  

3. The Robinson Treaties were the model for the numbered treaties stretching across 

Canada, and their correct interpretation raises important constitutional and public issues, 

including: 

a. Do the Robinson Treaties express a common intention to delegate to the 

parties, supervised by the courts, the traditional government function of 

determining an appropriate “sharing” of resource revenues from the 

 
1 See Appendix “A” below for the full provision. 

2 Given that the order of the Court of Appeal has yet to be issued, this Leave Application 

relates to the reasons of the Court of Appeal and any matters that may arise from the 

settled and issued form of order of the Court of Appeal. 
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surrendered lands with reference to the “relative wealth and needs” of 

Indigenous and non-Indigenous communities? 

b. Does each Treaty create a treaty right to both an unlimited collective annuity 

based on resource sharing and an individual annuity (as held by the majority 

below) or a right to one collective annuity distributed to individual band 

members (per the minority)? 

c. Is augmentation of the Robinson Treaties’ annuity a matter of government 

discretion and determination in accordance with Treaty terms, supervised 

by the courts, or does it call for a negotiating structure akin to modern claims 

treaties (as held by the majority) to apportion resource revenue from a vast 

area of northern Ontario? 

d. Existing treaty rights are constitutionally entrenched in s. 35 of the 

Constitution Act, 1982 and the standard of review of interpretation of the 

Robinson Treaties (which divided the court below) is itself an issue of 

national importance: 

i. Has the court’s traditional approach to treaty interpretation on a 

correctness standard been modified by the Sattva Capital Corp v 

Creston Moly Corp3 approach to the interpretation of contracts? 

ii. Can the trial judge’s interpretation of new treaty entitlements, which 

raise constitutional questions, be reviewed deferentially and as if it 

were an issue of fact concerning only the parties? 

iii. While a 3-2 majority of judges considered correctness to be the 

appropriate standard of review, the “main event” of the case – the 

issue of treaty interpretation – was effectively determined on a 

deferential standard of review, relying on Sattva and without due 

weight being given to the constitutional implications. 

4. The Court of Appeal for Ontario found a distinct duty of diligent implementation 

arising from the Honour of the Crown, the breach of which gives rise to a cause of action 

 
3 2014 SCC 53 [Sattva]. 
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leading to coercive equitable remedies. This also raises issues of national and public 

importance: 

a. Was the majority correct to extend this Court’s decision in Manitoba Metis 

Federation Inc v Canada (AG)4 to create a cause of action from the Honour 

of the Crown, as opposed to a right to declaratory relief, in circumstances 

where that decision acknowledged that such a cause of action would have 

been defeated by a limitations defence? 

b. Can the Honour of the Crown (independently of a fiduciary or proprietary 

entitlement or a specific expectation expressed in a treaty) promise just 

outcomes in addition to a just process? 

c. Do remedies flowing from the breach of the Honour of the Crown differ in 

substance (if at all) from the remedies flowing from breach of fiduciary duty? 

5. The majority at the Court of Appeal held that the Crown has had since 1850 a 

largely unfulfilled obligation to increase annuities under the Robinson Treaties where it 

can do so out of net Crown resource-based revenues from the Treaty territories “without 

incurring loss”.  This obligation extends into the future without limit.  The Court said that 

the Treaty obligation is to share these revenues in an amount reflecting the relative wealth 

and needs of the different Anishinaabe and non-Indigenous communities.  The result is a 

Treaty right, recognized and affirmed under s. 35 of the Constitution Act, 1982, to a share 

of revenues that reflects (and redresses) relative wealth and needs.5 

6. The minority at the Court of Appeal rejected this interpretation as incorrect.  As the 

minority held, the Treaty obligation is for the Crown as government to exercise a discretion 

to increase annuities, in a manner that advances the purpose of the Treaty obligation:  to 

increase annuities where possible without incurring loss.  The Robinson Treaties, the 

Honour of the Crown, and s. 35 require Ontario to engage in a meaningful way with the 

First Nation parties to determine the appropriate annuity.   

 
4 2013 SCC 14 [Manitoba Metis]. 
5 Restoule v Canada (Attorney General), 2021 ONCA 779 [Restoule] at paras 100, 250, 
322. 
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7. The majority acknowledged the importance of the correct interpretation of the 

Robinson Treaties noting Ontario’s concern about the impact a large judgment might have 

on the fiscal state of the Province, and on its capacity to deal effectively with other 

responsibilities.6 

8. The majority also held that there is a specific “duty of diligent implementation” of 

the Treaty promise which arises from the Honour of the Crown and which can give rise to 

equitable remedies beyond declaratory relief.  The Honour of the Crown, the majority said, 

is meant to ensure “just outcomes” and not simply procedural fairness.7  Any such “duty 

of diligent implementation” capable of giving rise to coercive remedies is either a new 

constitutional cause of action or an assertion that the doctrine of the Honour of the Crown 

is itself a cause of action.  Each would be a substantial expansion of the law as articulated 

by this Court to date that would have significant impacts on other ongoing litigation 

between the Crown and Indigenous Peoples.  Addressing such a novel expansion in 

constitutional law concerning the Honour of the Crown and related remedies and their 

impact on reconciliation between the Crown and Indigenous Peoples are matters of public 

and national importance.  

9. The majority’s approach will lead to a court-driven treaty implementation process. 

Judges, rather than the government, will “from time to time” determine the relative wealth 

and needs of the communities.  Courts are not well-placed to conduct the polycentric 

decision-making that these sorts of broad economic and policy issues require.  An 

honourable interpretation of the Robinson Treaties should provide room for the Crown to 

implement the Treaties in an honourable manner, including by meaningful engagement 

with the First Nation parties and subject to judicial review if necessary.  The reasons of 

the Court of Appeal minority provide the starting point for such a process.  

10. An honourable interpretation will leave the parties to the Robinson Treaties to 

develop their relationship without fixed positions and regular resort to the courts.  Judges 

will be called on to determine as a matter of substance not just process whether a specific 

level of annuity was or was not a “share” that “reflected the relative wealth and needs” of 

 
6 Ibid at para 214. 
7 Ibid at para 251. 
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the parties. This will impede the development of long-term, mutually respectful 

relationships between Indigenous Peoples within Ontario and non-Indigenous Ontarians.  

Interpretation of the Robinson Treaties and the process for exercise of Crown discretion 

regarding augmentation is the quintessential matter of significant public importance.  

B. Facts Relevant to the Application 

i) Background Facts 

11. The beneficiaries of the Robinson Treaties are members of First Nations located 

on the north shores of Lake Huron and Lake Superior.8  In 1850, Anishinaabek Peoples 

occupied and harvested a territory stretching across the northern shores of Lake Superior 

and Lake Huron.  The Robinson Treaties territory includes the communities of Thunder 

Bay, Sault Ste. Marie, Sudbury, and North Bay.9  The breadth of geographic territory 

covered by the Robinson Treaties (across which the economic and other activities since 

1850 and into the future “from time to time” are to be measured according to the majority 

decision) is roughly depicted in the historical map below:10 

 

 
8 Ibid at para 10; Restoule v Canada (Attorney General), 2018 ONSC 7701 [Stage One 
reasons] at para 15.  
9 Restoule, supra note 5 at para 11; Stage One reasons, supra note 8 at paras 15-16, 18. 
10 Map showing boundaries of the Robinson Treaties according to Indian Affairs, 1899 

(excerpt). See Appendix “B” for full copy. The precise boundaries of the Treaties will be 

resolved in the Stage Three trial or by agreement. 
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12. Starting around 1845, non-Indigenous mineral exploration led to complaints from 

Anishinaabe leaders and requests for compensation.11  After a party of Anishinaabe 

occupied a mine at Mica Bay in November 1849, Governor General Lord Elgin directed 

the government to make a treaty with the Anishinaabe to resolve their claims.12 

13. William Robinson was appointed as Treaty Commissioner by the United Province 

of Canada, and the Treaty Council took place in Sault Ste Marie (Bawaating) from 

September 5 to 9, 1850 with delegations from the Superior and Huron Nations. The 

Council took place in Anishinaabemowin and English.13   

14. On September 6th, the Superior delegation advised that it would accept Robinson’s 

terms, and the Robinson Superior Treaty was concluded the next day after being read 

aloud and translated.14   

15. The Robinson Superior Treaty provided for land reservations for the Anishinaabe 

and continued harvesting rights throughout the ceded territory.  It included financial 

compensation in the form of an initial cash payment and a perpetual annuity.15  The 

annuity would increase to $4 “or such further sum as Her Majesty may be graciously 

pleased to order” if revenues from the territory permitted the government to do so “without 

incurring loss”.16 

16. On September 9th, the Huron Chiefs agreed to Robinson’s terms.  The Huron 

Treaty concluded on substantially the same terms as the Superior Treaty, although the 

initial annuity amount was set at £600 as the Huron population was greater (the Superior 

Treaty amount was £500).17  

17. Initial annuities were approximately $1.60 per person (Superior) and $1.70 

(Huron),18 and were paid in cash to the head of each family except between 1851 and 

1854 when the Robinson Huron annuities were paid in goods to each First Nation.  From 

 
11 Restoule, supra note 5 at paras 32-34. 
12 Ibid at paras 39-40. 
13 Ibid at paras 47-48, 55. 
14 Ibid at paras 53, 55. 
15 Ibid at paras 49-50, 52-55, 60-61.  
16 Ibid at paras 54, 60-61. 
17 Ibid at paras 53, 56-58. 
18 Ibid at para 64. 
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1855 the Crown (Canada since 1867) has paid the annuities in cash to individual Robinson 

Huron beneficiaries.19 

18. In 1875, the annuity was increased to $4 (£1) per person as contemplated in the 

Treaty text.  This was the only increase in annuity.  In 1877, the Chiefs petitioned for 

arrears for 1850-1874 on the basis that the economic circumstances for an increase to $4 

existed before 1875.  Payment of those arrears began in 1903.20 

ii) The Trial Judge’s Decisions 

19. In two actions the plaintiffs sought declaratory and compensatory relief related to 

the interpretation, implementation, and alleged breach of the Robinson Treaties’ annuity 

provisions.  The litigation was divided on consent into three stages, although the Court of 

Appeal addressed Stages One and Two together.21 

20. Stage One concerned interpretation of the Robinson Treaties and proceeded by 

way of summary judgment motions. Justice Hennessy held that the £1 ($4) in the 

augmentation clause limited only the amount distributed to individuals and did not limit the 

total collective annuity.  She found that the Crown has a mandatory and reviewable 

obligation to increase the annuities if there are sufficient net Crown resource-based 

revenues to allow payment without incurring loss.  Further, the increased annuity amount 

should reflect a “fair share” of the net Crown resource-based revenues.  The trial judge 

also held that an ad hoc fiduciary duty and the Honour of the Crown applied to the entire 

process of the Crown’s making payment of the annuities.22  

21. Stage Two concerned Ontario’s defences of limitations and Crown immunity from 

liability for breach of fiduciary duty, as well as whether Ontario and Canada were jointly 

and severally liable to pay any annuity increases.  In her decision of June 26, 2020, the 

 
19 Ibid at paras 65-66. Red Rock First Nation v Canada (Attorney General), 2005 CanLII 
19780 (Ont Sup Ct) at paras 72-88; citing to Province of Ontario v The Dominion of 
Canada and Province of Quebec, [1895] 25 SCR 434, 1895 CanLII 112 (SCC), affirmed 
Canada v Ontario, [1897] AC 199, 1896 CarswellNat 44 (JCPC) (the Robinson Treaties 
Annuities Case). 
20 Restoule, supra note 5 at para 67. 
21 Ibid at paras 1-7. 
22 Ibid at paras 2-3, 583; Stage One reasons, supra note 8 at paras 3, 397, 463-464, 
512, 519, 533-535, 568-570; Partial Judgment dated June 17, 2019, para 1(c).  
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trial judge held that Ontario’s limitations legislation does not bar the plaintiffs’ claims and 

that Ontario is not immune from claims of historical breach of fiduciary duty.23 

22. Stage Three of the litigation will determine remaining issues, including whether the 

Crown breached the Robinson Treaties, any remedies, and the allocation of liability as 

between Canada and Ontario.24  Stage Three will proceed in the manner of a trial.  

iii) The Court of Appeal for Ontario’s Decision 

23. Ontario appealed.  The Court of Appeal, recognizing the significance of the appeal, 

convened a five-judge panel including the Chief Justice of Ontario.  The panel heard the 

Stage One and Stage Two appeals in two sessions over 11 days.   

24. The Court divided 3-2 on the interpretation of the Treaties.  A different 3-2 balance 

of judges held that the standard of review for treaty interpretation is correctness.  All 

judges found that the Honour of the Crown requires the Crown in some manner to act 

diligently to implement the augmentation promise.  The panel held unanimously that: (i) 

the Crown did not owe a fiduciary duty, and accordingly that it need not address Crown 

immunity; (ii) the claims are not barred by Ontario’s limitations legislation; (iii) the annuities 

under the Robinson Treaties are not to be indexed to mitigate the impact of inflation; and 

(iv) it should partially grant Ontario’s Stage One costs appeal.25 

25. The majority of Justices Lauwers and Pardu, with Justice Hourigan concurring, 

largely upheld the trial judge’s findings on treaty interpretation, although only Justice 

Lauwers did so on a correctness standard of review.26 

26. Justices Lauwers and Pardu held that the trial judge did not err in finding that there 

was a Treaty promise to share the Treaty territory revenues by increasing the collective 

annuity if the economic condition was met, and that the $4 cap applied only to amounts 

 
23 Restoule, supra note 5 at paras 69, 82-83; Restoule v Canada (Attorney General), 
2020 ONSC 3932 [Stage Two reasons] at paras 8, 79, 86-87, 198-200, 279. 
24 Restoule, supra note 5 at paras 69, 326. 
25 Ibid at paras 7, 85-93, 101. 
26 Ibid at paras 85-86, 94, 100-101, 105, 130-131, 158, 577-580. 
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distributed to individuals.27  They agreed that the promise to increase the annuity is 

mandatory, not discretionary.28 

27. The majority rejected the trial judge’s conclusion that the Robinson Treaties require 

payment of a “fair share” of net Crown resource-based revenues, finding that the concept 

was not supported by the evidence and had the potential to work mischief.29  Regarding 

the kind of sharing required by the Treaty promise, the majority found that: 

… the common intention of the parties was to share in such a way that 
would provide for both communities.  This would suggest that the “share” 
promised is to be determined not only based on the extent of Crown 
revenues but also with reference to the relative wealth and needs of the 
different communities.30   

28. On the issue of standard of review for treaty interpretation the Court split 3-2 but in 

a different configuration than on other issues.  Chief Justice Strathy and Justice Brown 

held, with Justice Lauwers concurring, that the standard of review for treaty interpretation 

is correctness.31  Justice Hourigan, with Justice Pardu concurring, noted distinct lines of 

authority in the appellate jurisprudence in Canada and found that the standard is palpable 

and overriding error, absent extricable errors of law which are reviewed on a correctness 

standard.32  In reaching his conclusion, Justice Hourigan relied on the Supreme Court’s 

decision in Sattva.33  Sattva noted that correctness may remain the applicable standard 

on constitutional questions.34  This necessarily includes the interpretation of historical 

treaties giving rise to rights recognized and affirmed in s. 35 of the Constitution Act, 1982.  

29. The majority of Justices Lauwers and Pardu, with Justice Hourigan concurring, also 

found a distinct “duty of diligent implementation” of the Treaty promise arising from the 

 
27 Ibid at paras 100, 104, 117-123, 198-204. 
28 Ibid at paras 216-230. 
29 Ibid at paras 279, 288-289, 312-319. 
30 Ibid at para 322. 
31 Ibid at paras 85, 101, 393-397, 411. 
32 Ibid at paras 85, 101, 510-513, 536, 548-549, 577. See West Moberly First Nations v 
British Columbia, 2020 BCCA 138 at para 363, dissent on this point at paras 125-130, 
leave to appeal refused [2020] SCCA No 252; Fort McKay First Nation v Prosper 
Petroleum Ltd., 2019 ABCA 14 at para 39. 
33 Restoule, supra note 5 at paras 510-511, 529, 551-552, 558-560, 563, 577. 
34 Sattva, supra note 3 at paras 75, 106. 
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Honour of the Crown.35  It further held that if this duty is breached “a court may order 

remedies aimed at ensuring that the Crown fulfils its promises”.36  Lastly, it indicated that 

the Honour of the Crown extends past procedural protections to ensuring “just 

outcomes”.37 

30. The majority noted that the trial judge had found a fiduciary duty in part to keep the 

potential for equitable remedies including “equitable damages”.  In response, the majority 

said that “fiduciary duty has no work to do in this case that cannot be done by honour of 

the Crown alone”.38  Thus the majority appears to hold that (i) the Honour of the Crown 

gives rise to a distinct cause of action for breach of a duty of diligent implementation, and 

(ii) remedies may be similar to those for breach of fiduciary duty. 

31. The minority of Chief Justice Strathy and Justice Brown found, on a correctness 

standard as noted above, that the trial judge erred by: (i) failing to place proper weight on 

the “facial meaning” of the words of the Treaties; (ii) finding an ambiguity when there was 

none; (iii) going beyond what was reasonable on the language of the Treaties; and (iv) 

failing to consider an interpretation of the augmentation clause that reconciled both 

parties’ intentions and was most consistent with the historical record.39  The minority 

concluded: 

The trial judge made extricable errors of law in her interpretation of the 
Treaties. The trial judge’s interpretation was neither supported by the 
language of the Treaties themselves, nor by the pre-Treaty or post-Treaty 
evidence. There was a reasonable “fourth interpretation” of the 
augmentation clause, which the trial judge failed to consider.  The fourth 
interpretation is the only one that is grounded in the unambiguous words 
of the Treaties and is supported by the evidence on the parties’ common 
intention at the time the Treaties were signed.40  
 

 
35 Restoule, supra note 5 at para 241. 
36 Ibid at para 257. 
37 Ibid at para 251. 
38 Ibid at paras 242, 244, 255, 257-258, in part referring to the Stage One reasons at 
paras 499, 504.  
39 Restoule, supra note 5 at paras 385-386, 412-459, 463, 467-473, 487-488. 
40 Ibid at para 488. 
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32. The minority held that the correct interpretation was that the collective entitlement 

to annuities under the Robinson Treaties equalled the sum of the individual amounts.41  

They said that the only reasonable interpretation is that there was one annuity with an 

aggregate “soft cap” of $4 (£1) per person, but that this “soft cap” was subject to further 

increases through the exercise of Crown discretion.42  The minority also rejected the trial 

judge’s finding that the Crown’s Treaty obligation is to increase the annuities, finding 

instead that the Treaty obligation is that the Crown exercise its discretion to consider 

whether it can increase annuities.  This discretion is subject to the Honour of the Crown 

and s. 35 of the Constitution Act, 1982, which combine to oblige the Crown to increase 

annuities where the net Crown resource-based revenues permit it to do so without 

incurring loss.43  

33. The minority accepted that failure to implement the augmentation promise in a 

diligent manner may give rise to specific and general Crown duties including “actionable 

duties”, pursuant to s. 35 and the Honour of the Crown.44  The minority did not explain the 

nature of these duties or available remedies, or how any potential damages for lack of 

diligent implementation would differ from those for a breach of treaty.45 

PART II – STATEMENT OF ISSUES 

34. This application raises issues of national and public importance both including and 

surrounding the correct interpretation of the Robinson Huron and Robinson Superior 

Treaties of 1850; and a distinct duty of diligent implementation arising from the Honour of 

the Crown, the breach of which is a cause of action leading to coercive equitable 

remedies. 

  

 
41 Ibid at paras 413, 415. 
42 Ibid at paras 386, 413-415, 430-431, 452-453, 487-488. 
43 Ibid at paras 418, 428, 431-432, 452-454, 464, 492, 498-499, 502-505. 
44 Ibid at paras 495, 500, 503-504. 
45 Ibid at paras 505-506. 
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PART III – STATEMENT OF ARGUMENT 

35. This application raises issues of public importance: 

a. A Treaty right to a share of net Crown resource-based revenues which 

reflects the relative wealth and needs of Indigenous and non-Indigenous 

communities would: 

i. put the courts at the centre of treaty implementation;  

ii. risk constitutionalizing substantive outcomes contrary to the plain text 

of the Treaties; 

iii. affect the annuities of members of the First Nation parties for 

generations to come; 

iv. have significant consequences for Ontario’s finances and its capacity 

to address other public needs; and 

v. bear on the interpretation of the post-Confederation numbered 

treaties. 

b. A distinct duty of diligent implementation, giving rise to remedies beyond a 

declaration of breach, would be a new constitutional cause of action. 

A. The Correct Interpretation of the Robinson Treaties is a Matter of Public 
and National Importance 

i) Improperly puts courts at the centre of treaty implementation 

36. The Court of Appeal majority’s interpretation puts courts, rather than the parties to 

the Robinson Treaties, at the centre of treaty implementation and will leave little room for 

the normal government function of assessing the multitude of factors relevant to 

appropriate resource-sharing and what constitutes a balance between the “relative wealth 

and needs of the different communities”.  This transfer of authority from a government 

process to a treaty process has sweeping implications.  It is a matter of public importance 

that requires the attention of this Court. 

37. The majority failed to reconcile both parties’ intentions in a manner consistent with 

the historical record, and with the proper role of the courts in reviewing the exercise of 

Crown discretion. 
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38. The majority of the Court of Appeal did not actually assess the correct interpretation 

of the Robinson Treaties, which in itself is a matter of public importance warranting a grant 

of leave.  Only one of the judges in the majority, Justice Lauwers, reviewed the trial judge's 

interpretation of the Treaty augmentation clause on a correctness basis.  The other 

majority judges, Justices Pardu and Hourigan, reviewed on a deferential standard, citing 

this Court’s decision in Sattva.  The two minority judges, Chief Justice Strathy and Justice 

Brown, reviewed on a correctness standard.46  Had the proper correctness standard been 

applied by all, the minority Court of Appeal reasons may well have been the majority 

decision.47  

39. The majority’s interpretation leaves little room for Crown discretion in the 

implementation of the Treaty right.  It conflates honourable treaty implementation with 

honourable interpretation.48  The majority found a Treaty right to increased annuities, 

inferred a broad Treaty purpose of sharing, and then held that the Treaty right is to 

increased annuities that reflect a share of the value of the ceded lands.49  Protection of 

this right in s. 35 of the Constitution Act, 1982 means that disputes about the value of the 

land or what is an appropriate share of that value may be challenged as an infringement 

of the Treaty right, which the Crown then has to justify in the strict terms set out in Sparrow 

and Tsilhqot’in.50 

40. In the absence of agreement by the Crown and numerous First Nations parties to 

the Treaties, the courts will have to determine an appropriate share based on relative 

wealth and needs.51  The courts will be the locus of reconciliation responsible for 

 
46 Ibid at paras 85, 101.   
47 Justice Hourigan said that he joined the majority interpretation of the Robinson 

Treaties “on the basis that [the trial judge’s] interpretation was free from palpable and 

overriding error and contained no extricable legal errors” (emphasis added): Restoule, 

supra note 5 at para 508. 

48 Compare Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 
SCC 69 at para 29; R v Marshall, [1999] 3 SCR 456 at paras 25, 41-43, 52, 66, per 
Binnie J, Lamer CJ, L'Heureux-Dubé, Cory and Iacobucci JJ concurring (see also para 
102, per McLachlin J in dissent); Manitoba Metis, supra note 4 at paras 76-77. 
49 Restoule, supra note 5 at paras 98-100, 204, 216, 250, 280, 290-293, 300-307. 
50 R v Sparrow, [1990] 1 SCR 1075; Tsilhqot’in Nation v British Columbia, 2014 SCC 44. 
51 Restoule, supra note 5 at para 322. 
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determining broad economic and policy priorities for Indigenous and non-Indigenous 

communities.  Courts are not well-placed for this role.  A correct interpretation of the 

Robinson Treaties instead allows room for the Crown to implement the Treaties in an 

honourable manner, with recourse to the courts where necessary.   

ii) Risks constitutionalizing substantive outcomes contrary to the plain 
text of the Treaties 

41. The Treaty right is a constitutional right and its interpretation is a question of 

constitutional law.  Questions of constitutional law are proper issues for the determination 

of this Court.  The proper scope of the Treaty right calls for the intervention of this Court. 

42.  The Treaty right concerns the relationship between Indigenous and non-

Indigenous communities in respect of the Treaty territories.  It effectively creates public 

law between those communities.  As the trial judge noted, the issues in this case are of 

central importance to the entire Anishinabek Nation and to the broad national public 

interest in reconciliation with Indigenous Peoples of the upper Great Lakes Territories.52   

43. The extent of public importance is demonstrated by the Court of Appeal majority’s 

analysis of the justiciability of the Treaty right.  The majority held that its interpretation did 

not raise justiciability concerns because the right did not raise questions of “broad 

economic policy and priorities [which] are unsuited to judicial review”.53  However, an 

interpretation which requires a court to determine the “relative wealth and needs of the 

different communities”54 necessarily engages the courts in broad questions of economic 

policy and priority between Indigenous and non-Indigenous communities.   

44.  The majority suggests that the Treaties’ “revenue sharing model” should be 

implemented by a modern land claims negotiating structure.55  This necessarily implies, 

despite the plain language of the Robinson Treaties as to Crown discretion, that the 

negotiating process to be applied to the lands ceded under the Robinson Treaties is the 

 
52 Ibid at para 341, citing Stage One Costs reasons (Restoule v Canada (Attorney 
General), 2018 ONSC 7712) at para 23. 
53 Restoule, supra note 5 at paras 210-211; Tanudjaja v Canada (Attorney General), 
2014 ONCA 852 at para 33, leave to appeal refused [2015] SCCA No 39. 
54 Restoule, supra note 5 at para 322. 
55 Ibid at paras 328-329. 
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same as that applied to non-ceded lands in a pre-Treaty situation.  This disregards 

express Treaty language.  It cannot have been the common intention of the parties to the 

Robinson Treaties.  It will create a massive unwieldy process engaging ceded lands 

comprising a large part of northern Ontario.   

iii) Affects the First Nation members’ annuities for generations to come 

45. The Robinson Treaties are intended to last indefinitely.  Their proper interpretation 

concerns not only persons who lived in the past and their present descendants, but also 

future generations.56  This perpetual, multi-generational nature of treaty provisions, and 

annuities in particular, makes their interpretation a matter of broad public importance.  The   

divide between the majority and minority reasons as to the collective or individual nature 

of the annuities brings this into sharp relief. 

iv) Reduces Ontario’s fiscal capacity to address other public needs 

46. The Court of Appeal’s interpretation poses significant consequences for public 

finances and for the capacity of the Government of Ontario to balance differing public 

needs, including those of other Indigenous communities in Ontario.  The majority of the 

Court of Appeal itself acknowledged Ontario’s concern about the “possibly catastrophic 

impact of a large judgment on the fiscal state of the Province, thereby reducing its capacity 

to deal effectively with its other responsibilities”.57 

v) Bears on other historical treaties  

47. The interpretation of the Robinson Treaties will bear on the future interpretation of 

other treaties for which they served as models.  They include the post-Confederation 

numbered treaties which cover a substantial portion of Canada.58  The instructions to 

Crown negotiators of some of the numbered treaties included copies of the Robinson 

Treaties as guides in negotiations.59  Court decisions interpreting numbered treaties have 

 
56 Ibid at paras 408-409. 
57 Ibid at para 214. 
58 Ross River Dena Council v Canada (Attorney General), 2017 YKSC 58 at para 21(9), 
affirmed 2019 YKCA 3. 
59 Lac La Ronge Indian Band v Canada, 2001 SKCA 109 [Lac La Ronge] at para 67, 
leave to appeal to SCC refused [2001] SCCA No 647. 
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explicitly referred to and relied on the Robinson Treaties.60  For example, in Lac La Ronge 

Indian Band v Canada the Court of Appeal for Saskatchewan held:  “The Robinson 

Treaties served as the model for the numbered treaties…  In order to understand the 

historical context and put the negotiation process in proper perspective, one must 

examine the treaties negotiated prior and subsequent to Treaty No. 6.  The starting point 

is the Robinson Treaties of 1850…”.61 

B. The Existence of a Novel Constitutional Cause of Action for Breach of a Duty 

of Diligent Implementation is an Issue of National Importance 

48. The Honour of the Crown is a constitutional principle.  It is a core precept of 

Aboriginal rights law.62  Its proper scope, including what specific obligations arise from it 

and what remedies are available, raises implications for constitutional obligations owed to 

Indigenous Peoples across Canada. 

i) Creation of a new cause of action from the Honour of the Crown 

49. The Court of Appeal appears to have turned the doctrine of the Honour of the 

Crown into its own cause of action, contrary to this Court’s express statement that it is 

not.63  The majority view of the Honour of the Crown gives rise to remedies beyond a 

declaration where the Crown has not implemented a treaty promise diligently.  That goes 

beyond what the Supreme Court held in Manitoba Metis. 

50. Manitoba Metis recognized that the Crown, when meeting constitutional promises 

to Indigenous Peoples, must do so diligently and in a manner that pursues the purpose 

behind the promise.  There the Crown had breached its honour because it did not provide 

land scrip to Métis individuals in a sufficiently timely manner.  The Court granted a 

 
60 See Lac La Ronge, ibid at paras 14, 19, 23, 65-68, 87, 149 (a treaty interpretation 
case involving Treaty 6). See also Fletcher v Ontario, 2016 ONSC 5874 at paras 16, 
137, 146-147 (a case in which the Robinson Treaties are referenced in ascertaining the 
intention of the parties to the later Treaty 9); Daniels v Canada (Minister of Indian Affairs 
and Northern Development), 2013 FC 6 at para 306 (the Robinson Treaties served as a 
model for later treaties), reversed in part 2014 FCA 101, reversed in part 2016 SCC 12. 
61 Lac La Ronge, supra note 59 at paras 19, 65.  
62 Manitoba Metis, supra note 4 at paras 69, 73; Mikisew Cree First Nation v Canada 
(Governor General in Council), 2018 SCC 40 at para 24. 
63 Manitoba Metis, supra note 4 at para 73. 
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declaration, noting that a declaration is a narrow remedy that is available without a cause 

of action and is awarded in a different manner than coercive relief.64 

51. This Court did not state that failure to implement a constitutional obligation owed 

to an Indigenous People was a new cause of action arising from the Honour of the Crown 

(as is the case for a sui generis fiduciary duty or a duty to consult).  It also did not address 

whether remedies beyond a declaration may be available, as the Métis had exclusively 

sought declaratory relief and it was recognized that any personal relief would have been 

barred by Manitoba’s limitations legislation.65  Accordingly, this Court did not address the 

scope of remedies available where the Crown has not implemented an obligation 

diligently, or the potential consequences of expanding Crown liability. 

52. The extension of Manitoba Metis to recognize a substantive economic entitlement 

to compensation flowing from a breach of the Honour of the Crown, which is potentially 

unmoored from any limitations statutes and where there is no specific expectation, 

property interest or fiduciary duty at issue, appears to be the very outcome that this Court 

in Manitoba Metis resisted.   

53. Indeed, this Court’s formal declaration in Manitoba Metis implies that there is no 

such distinct cause of action as it simply stated: “That the federal Crown had failed to 

implement the land grant provision in s. 31 of the Manitoba Act, 1870 in accordance with 

the honour of the Crown.”66  The Court stated that the Honour of the Crown is not, itself, 

a cause of action, but rather speaks to how obligations that attract it must be fulfilled.67  

The Court’s framing of the declaration in terms of the Honour of the Crown, which it said 

is not a cause of action, suggests that the Court considered that a declaration was the 

proper remedy for breach of an obligation to implement constitutional promises in a 

diligent manner.  Further, it suggests that the Court did not see breach of such an 

obligation as a cause of action leading to coercive remedies.  

54. Consistent with this, subsequent courts have not interpreted Manitoba Metis as 

creating a separate, free-standing duty of diligent implementation.  Instead they have 

 
64 Ibid at paras 75-80, 101, 123, 143, 154. 
65 Ibid at paras 133-137, 143-144. 
66 Ibid at para 154.   
67 Ibid at para 73. 
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treated lack of diligent implementation as leading to a declaration of breach of the Honour 

of the Crown.68  The Court of Appeal majority acknowledged the little judicial consideration 

of remedies for breach of the duty of diligent implementation of an historical treaty 

promise,69 and cited no authority where a court granted any relief other than a declaration.   

55. Manitoba Metis did not address (i) whether the requirement that the Crown 

diligently implement treaty obligations is a cause of action; and (ii) if so, whether a court 

can award personal remedies for its breach.  The Court of Appeal’s reasons in Restoule 

squarely raise these questions, which are of significant public importance.   

ii) This new duty would be fiduciary duty-light 

56. To date, the Supreme Court has found only two distinct causes of action which 

arise from the Honour of the Crown and which may give rise to personal remedies.  These 

are (i) a duty to consult and, where appropriate, to accommodate, and (ii) a sui generis 

fiduciary duty.  Breach of the former might result in damages;70 breach of the latter might 

result in equitable compensation.71  The addition of a new and free-standing duty of 

diligent implementation would undermine the sui generis fiduciary duty, contrary to recent 

Supreme Court jurisprudence. 

57. The majority of the Court of Appeal acknowledged this effect.  The majority, and 

one commentator they cited, asserted that there is a trend in Supreme Court jurisprudence 

away from the fiduciary doctrine.72  It then held that the Honour of the Crown has largely 

replaced the role of fiduciary duty in the relationship between the Crown and Indigenous 

Peoples.  The implication is that there is less functional value in the specific test for a sui 

generis fiduciary duty.  The majority then inferred that a breach of the duty of diligent 

 
68 Ibid at paras 65, 73-83, 143, 154. See for example Nunatsiavut Government v 
Newfoundland and Labrador (Minister of the Department of Municipal Affairs), 2013 
NLTD(G) 142 at paras 60, 64; Peter Ballantyne Cree Nation v Canada (Attorney 
General), 2016 SKCA 124 at paras 41, 52, leave to appeal to SCC refused [2017] SCCA 
No 95; Watson v Canada, 2020 FC 129 at paras 265-266, 524; Yahey v British Columba, 
2021 BCSC 1287 at paras 1147-1148, 1154-1156, 1884, 1888; Saugeen First Nation et 
al v Attorney General of Canada et al, 2021 ONSC 4181 at paras 641-645, 1291. 
69 Restoule, supra note 5 at para 257. 
70 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 49. 
71 Southwind v Canada, 2021 SCC 28 [Southwind] at paras 66-68. 
72 Restoule, supra note 5 at paras 235-236, 256. 
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implementation, arising from the Honour of the Crown, can result in remedial relief 

equivalent to that from breach of fiduciary duty.73 

58. However, any trend away from the fiduciary doctrine is limited.  The Court of Appeal 

majority incorrectly conflated a generalized fiduciary obligation with the specific 

obligations under a sui generis fiduciary obligation.74  Remedies are available for the latter, 

and only when the established test is met.75  The generalized fiduciary obligation has been 

displaced by the Honour of the Crown, but the specific sui generis fiduciary duty has not.  

In recent cases this Court has confirmed the value of the sui generis fiduciary duty.76  In 

Southwind, the majority held that not all aspects of the relationship between the Crown 

and Indigenous Peoples are fiduciary in nature and that heavy obligations arise where 

fiduciary duties are imposed.77  There remains an important functional value to the specific 

test for a sui generis fiduciary duty which should not be undercut in order to make room 

for a new cause of action. 

59. Recognition of breach of a duty of diligent implementation as a cause of action 

would transform the Honour of the Crown itself into a “fiduciary duty-light” that would 

significantly expand Crown liability, with enormous financial consequences.78  

60. This Court, respectfully, should clarify whether equitable remedies beyond a 

declaration are available in the absence of a sui generis fiduciary duty. 

iii) Uncertainty impacts s. 35 claims across the country 

61. The expansion of the Honour of the Crown into a free-standing cause of action for 

failure to implement diligently, with the consequent potential remedies, will affect claims 

across the country for breach of treaty and other constitutional obligations to Indigenous 

Peoples. 

 
73 Ibid at paras 256-258. 
74 Ibid at para 256. 
75 As noted by Justice Hourigan for the Court, at para 613. 
76 See Williams Lake Indian Band v Canada (Aboriginal Affairs and Northern 
Development), 2018 SCC 4 and Southwind, supra note 71. 
77 Southwind, supra note 71 at paras 60-61. 
78 Manitoba Metis, supra note 4 at para 208, per Rothstein J in dissent. See also paras 
165, 204-213. 
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iii) Uncertainty impacts s. 35 claims across the country 

61. The expansion of the Honour of the Crown into a free-standing cause of action for 

failure to implement diligently, with the consequent potential remedies, will affect claims 

across the country for breach of treaty and other constitutional obligations to Indigenous 

Peoples. 

62. Uncertainty over whether there is such a duty will affect the articulation of claims 

for historical failure to implement treaty obligations, which may reduce the ability of parties 

to resolve such claims out of court.  Clarification is thus a matter of public importance 

which requires the intervention of this Court. 

PART IV – SUBMISSIONS ON COSTS 

63. Ontario submits that there be no order as to the costs of this application. 

PART V – ORDER 

64. The applicants respectfully request an order granting this application for leave to 

appeal from the decision of the Court of Appeal for Ontario dated November 5, 2021. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED on this 4th day of January 2022. 
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The Attorney General of Ontario and 
Her Majesty the Queen in right of Ontario 
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POWER LAW 
 
Ottawa Agent for the Applicants, 
The Attorney General of Ontario and 
Her Majesty the Queen in right of Ontario 
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Appendix “A” 

Relevant provisions of the Robinson-Huron Treaty: 

[F]or, and in consideration of the sum of two thousand pounds of good 
and lawful money of Upper Canada, to them in hand paid, and for the 
further perpetual annuity of six hundred pounds of like money, the same 
to be paid and delivered to the said Chiefs and their tribes at a 
convenient season of each year, of which due notice will be given, at 
such places as may be appointed for that purpose, they the said Chiefs 
and Principal men, on behalf of their respective Tribes or Bands, do 
hereby fully, freely, and voluntarily surrender, cede, grant, and convey 
unto Her Majesty…. 

… 

The said William Benjamin Robinson, on behalf of Her Majesty, Who 
desires to deal liberally and justly with all Her subjects, further promises 
and agrees that should the territory hereby ceded by the parties of the 
second part at any future period produce such an amount which will 
enable the Government of this Province, without incurring loss, to 
increase the annuity hereby secured to them, then and in that case the 
same shall be augmented from time to time, provided that the amount 
paid to each individual shall not exceed the sum of one pound Provincial 
currency in any one year, or such further sum as Her Majesty may be 
graciously pleased to order; and provided further that the number of 
Indians entitled to the benefit of this treaty shall amount to two-thirds of 
their present number, which is fourteen hundred and twenty-two, to entitle 
them to claim the full benefit thereof; [the diminution clause] and should 
they not at any future period amount to two-thirds of fourteen hundred 
and twenty-two, then the said annuity shall be diminished in proportion to 
their actual numbers. 
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PART VII – STATUTES, LEGISLATION, RULES, ETC. 

 

Statute, Regulation, Rule, etc.  

Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 
1982, c 11 

s. 35 

Loi constitutionnelle de 1982, Annexe B de la Loi de 1982 sur le 
Canada (R-U), 1982, c 11 

art. 35 
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