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PART I: STATEMENT OF THE FACTS 

A. Overview

1. The respondent was convicted on the strength of the unsworn police statement of his niece,

EB, who disavowed any memory of the statement or the events she described therein at the 

preliminary inquiry. The trial judge reasonably concluded both 

the principled approach was met and that the respondent had no meaningful opportunity to cross-

examine EB given her professed lack of memory at the preliminary inquiry. The trial judge 

nevertheless concluded that 

that the hearsay statement was videotaped and elicited in a police interview that conformed with 

was therefore admitted. The respondent was then convicted on the basis of the same statement. 

There was no meaningful corroborating evidence. 

2. The respondent successfully appealed his conviction to the Court of Appeal for Ontario.

) 

admissibility decision was tainted by several legal errors. The trial judge failed to apply the correct 

test for admitting hearsay under the principled approach articulated by this Court in R. v. 

Bradshaw.1 As a result, the trial judge failed to take into account several case-specific hearsay 

dangers that would arise from the admission of the statement without cross-examination and failed 

to consider whether there were alternatives to contemporaneous cross-examination that could 

overcome those dangers. The trial judge further erred by concluding, contrary to the evidence, that 

 in his assessment of both the 

. 

3. These were not trivial errors. The evidence showed that, shortly before giving her

videotaped police statement, EB had told a CAS worker that she had viewed a pornographic movie, 

the details of which were similar to what she had alleged occurred between her and the respondent. 

This provided a viable explanation for the age-inappropriate knowledge of sex and physiology EB 

displayed in her police statement. Yet rather than considering whether there were adequate 

1 R. v. Bradshaw, Bradshaw
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substitutes for exploring the contents of this movie and testing how it may have influenced the 

allegations EB made in her police statement, the trial judge simply commented that this 

2

4. The evidence also showed that EB had made numerous statements, including to the police

and CAS worker, to the effect that she did not want to live with her uncle; that her uncle and her 

mother fought regularly at home while she hid in her bed under the covers; and, that her uncle 
3 Rather than considering whether there were adequate 

substitutes for exploring this prima facie evidence of animus 

allegation, the trial judge simply concluded that EB had no motive to fabricate  without 

explanation, analysis, or even reference to the relevant evidence. This conclusion was, according 

had been met.4 

5. The Majority was correct to conclude

statement and convicting the respondent. The Majority rightly recognized that, in considering the 

and the 

applicable analytic framework. Contrary to the submissions of the appellant, the Majority decision 

did not 5 The 

decision rested on the proper exercise of appellate jurisdiction to correct errors of both law and 

mixed fact and law. This appeal should be dismissed.    

2 Oral Reasons for Judgment on Hearsay Voir Dire Oral Reasons  
Part I, pp. 4-5 
3 Evidence of Tina Smelt, AR, Part V, p. 354 
4 Written Reasons for Judgment on Hearsay Voir Dire and Trial [ Written Reasons ], para. 111, 
AR, Part I, p. 23 
5 , para. 3 

2



3 

B. Evidence at the Voir Dire and Trial

6. 

factum and relies on the following additional summary of the facts. 

7. The respondent respondent, 

EB, and LS lived together in a two-bedroom apartment in Oakville between November 2013 and 

March 31, 2015 (the date that the respondent was arrested).6   

i. 

8. On March 23, 2015, CAS child protection worker Tina Smelt received a call from

like, the conditions of the home, also adult conflict in the home, demeaning things being said to 

[EB] by [the respondent

because she felt there was some developmental issues. [The respondent] had been getting angry 

with her lately and she was concerned about 

respondent nor LS were 

advised of this meeting.7 

9. During this meeting, EB told Ms. Smelt that she had seen a pornographic movie with the

respondent 

she does not want to live 

with [the respondent] anymore. She had touched [the respondent

respondent

ppened on a pull- 8

6 Proceedings at Trial, AR, Part V, p. 55; Evidence of Charlotte Kennedy, AR, Part V, pp. 59-61; 
Evidence of PL, AR, Part V, p. 310 
7 Evidence of Tina Smelt, AR, Part V, pp. 303-306 
8 Evidence of Officer Matt Cunnington, AR, Part V, pp. 79-80; Evidence of Dr. Louise Sas, AR, 
Part V, pp. 234-235; Evidence of Tina Smelt, AR, Part V, pp. 339-340 
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10. 

in my ear and said [the respondent] would call her a little bitch. And there was a lot of yelling in 
9

11. Following the interview, Ms. Smelt contacted Halton police and took EB from school to

the police station.10

ii. 

12. EB arrived at the police station with Ms. Smelt at 2:40pm on March 31, 2015. EB met with

Officer Cunnington, who conducted the interview that would eventually be tendered at trial.11

13. In her statement to police, EB told Officer Cunnington that one day when she arrived home

from school, the respondent told her to take off her pants and underwear.12 The respondent then

unzipped his pants and began masturbating from a standing position while EB lay on her back on

the pull-out couch in front of him.

well as the term EB also stated that the respondent touched her vagina and put his penis in

her vagina for about 10 minutes. She stated that this

 hurt, she said it did not.13 

14. EB gave multiple accounts of how the alleged incident ended. In one version, she stated:14

EB: He was ah doing like this [masturbation gesture] with his cock and everything

ah and I did. He put everything back on me. 

9 Evidence of Tina Smelt, AR, Part V, p.354 
10 Evidence of Tina Smelt, AR, Part V, p. 307 
11 Evidence of Officer Matt Cunnington, AR, Part V, pp. 78-81; Evidence of Tina Smelt, AR, Part 
V, pp. 307-310 
12

removed her clothes and underwear herself (at the direction of the respondent). She later stated 

that the respondent physically removed her underwear: Exhibit 2  Police Statement of EB 

(Transcript) EB Police Statement AR, Part IV, pp. 126, 129-130 
13 EB Police Statement, AR, Part IV, pp. 126-132, 141-143, 154-156, 159-160 
14 EB Police Statement, AR, Part IV, pp. 131-132 
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OFFICER 

OFFICER CUNNINGTON: Mm-hmm 

OFFICER CUNNINGTON: So when he was doing that with his penis what 
happened? What happened next? 

--, electri--

OFFICER CUNNINGTON: Oh, okay. 

OFFICER CUNNINGTON: Oh, okay. So what, what did you watch on TV? 

EB: 

15. 

t stopped when ah my mom comed [sic

version, EB clarified that she put her clothes back on herself.15 

16. EB was asked how many days ago this incident occurred. She could not recall. Officer

Cunnington then asked her to count out how many days ago it happened. EB replied, 

issue of how many times similar incidents occurred. unnington 

 that happens all, every time, the same thing? 

- 16 When asked later in the interview if she

remembered being sexually assaulted by the respondent on more than the one occasion she 

15 EB Police Statement, AR, Part IV, pp. 127, 138-140 
16 EB Police Statement, AR, Part IV, pp. 127-128 

5
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described
17

17. 

respondent had told her not to tell her mom.18 

18. EB described a penis as having a hole in the middle where milk comes out. When asked
19

19. During her police interview, EB did not mention the pornographic movie she had told Ms.

Smelt about. 

20. EB stated on multiple occasions that she did not like living with the respondent because

the respondent and her mother were always yelling and fighting with each other. EB stated that 

their fighting makes her feel sad and she hides under her blankets when they fight.20 

21. Following her statement, EB was apprehended by CAS and placed in foster care. She was

Child Advocacy and Assessment Program.21 

genital 

inconsistent with the allegations given that (i)  would not be 

not disclose sexual abuse until mo

T

is highly pain sensitive and so any contact with the area would be expected to result in a sensation 

of discomfort even if actual tissue injury did not occur. 22 The author did not 

17 EB Police Statement, AR, Part IV, p. 141 
18 EB Police Statement, AR, Part IV, pp. 140-141, 151-152 
19 EB Police Statement, AR, Part IV, pp. 156-158 
20 EB Police Statement, AR, Part IV, pp. 114-117, 148, 162-164 
21 Evidence of Officer Matt Cunnington, AR, Part V, pp. 88-89; Evidence of Tina Smelt, AR, Part 
V, p. 315 
22 Exhibit 6  Child Advocacy and Assessment Program Report CAAP Report
pp. 223-224 
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statement and did not comment specifically 

respondent put his penis in her vagina for 10 minutes but rather felt 23

iii. 

22. EB was called to testify at the preliminary inquiry. After promising to tell the truth, her

video interview was played. EB was unable to adopt the contents of her prior statement. She stated 

that she had no recollection of the interview, of Officer Cunnington, of whether she told the truth, 

or of the events she described happening in that interview.24 

iv. 

23. The bulk of the evidence used to establish necessity under the principled approach came

through the testimony of the expert witness, Dr. Louise Sas. Having reviewed the relevant 

allegation she had made . Dr. Sas stated 

time [at the prelim] and would likely shut  not likely  but [would] shut down again and would 

s view was that, at this point, 

trauma.25 

24. Dr. Sas further testified that EB had told her that she lied at the prelim when she said she

evi

23 CAAP Report, AR, Part IV, p. 222; EB Police Statement, AR, Part IV, pp. 141-143 
24 Proceedings at Preliminary Hearing, AR, Part V, pp. 18-19, 21, 26-27, 35-37; Written Reasons, 
paras. 4-7, AR, Part I, pp. 7-8 
25 Evidence of Dr. Louise Sas, AR, Part V, pp. 192, 243 
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about anything. She just said she remembered. I am sure that had I tried, which I did not  you 
26

25. 

testifying was that she lied about her allegations and did not want to lie about it again.27 

v. Evidence of L.S.

26.  sister. LS testified that EB would regularly tell her 

classmates telling stories about, inter alia, male and female body parts, nude adults interacting on 

TV, ej

--- when a male is having 

his ring this from EB, she (i.e. 

28 LS acknowledged that she did not share all of this 

information with police when questioned about where EB could have acquired knowledge of the 

sexual matters she described in her interview. LS explained that at the time she was interviewed 

by police she was confused, distraught, and unaware of what was going on or why EB had been 

taken out of 

29

27. LS also testified that she did not see any interpersonal issues between EB and the

respondent, and that the respondent cared for her as if she were his own daughter.30

26 Evidence of Dr. Louise Sas, AR, Part V, pp. 185-186, 192 
27 Evidence of Dr. Louise Sas, AR, Part V, pp. 253-256 
28 Evidence of LS, AR, Part V, pp. 409-411, 425-427, 443-445 
29 Evidence of LS, AR, Part V, pp. 446-455, 476-484 
30 Evidence of LS, AR, Part V, pp.  429, 490 
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C. Hearsay Voir Dire and Trial Proper 

i. Hearsay Voir Dire

28. 

principled exception, supplemented by written reasons. Addressing the issue of threshold 

hold reliability, it simply 

must be shown that there are sufficient indicia of reliability in order to allow the statement to be 
31 The trial judge found that there were a number of indicia of reliability. 

Specifically:32 

the interview was done in accordance with a child-friendly interviewing protocol; 

EB advised Officer Cunnington she understood the difference between the truth and a 

lie; 

EB was asked primarily open-ended questions and corrected Officer Cunnington on 

occasion; 

EB provided significant details about the allegations; and, 

EB had no apparent motive to fabricate. 

29. 

-examine the

ancies in the different stories the witness told to some 

-

second point, the trial judge referenced the fact that EB had told Ms. Smelt about the pornographic 

movie she watched but did not mention this in her interview with police. The trial judge stated 
33

31 Oral Reasons, AR, Part I, pp. 1, 3 
32 Oral Reasons, AR, Part I, pp. 3-4 
33 Oral Reasons, AR, Part I, pp. 4-5 
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30. In his supplementary written reasons, the trial judge reiterated the indicia of reliability

outlined above, and added that34

no symptoms of concern at b

there was simply no motive or reason for the child to fabrica 35

31. Finally, the trial judge commented that neither the

evidence,36 nor the fact that EB may have discussed sexual matters with her classmates cast
37

ii. Trial Proper

32. voir dire were admitted at the trial 

proper. No further evidence was called by either party.38 The trial judge said that, since EB was 

never cross-examined on the statement, he was required at the 

vigilant in assessing the credibility and reliability of the hearsay evidence, and in deciding whether 

the evidence [was] sufficient to result in a conclusion that there [was] proof of guilt beyond a 
39

33. onable doubt, 

the trial judge observed that the fact that EB 

34 Written Reasons, para. 110, AR, Part I, p. 23 
35 Written Reasons, para. 111, AR, Part I, p. 23 
36 The trial judge . 

-

examination: Written Reasons, para. 142, AR, Part I, p. 28. 
37 Written Reasons, para. 112, AR, Part I, p. 23 
38 Written Reasons, para. 113, AR, Part I, p. 23 
39 Written Reasons, para. 149, AR, Part I, p. 30 
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incidents were described was compelling, and I am not 

convinced that they were the product of some generic description that may have been conveyed 
40 The trial judge also relied on the various factors he had earlier found established 

threshold reliability (e.g. the absence of a motive to lie, peripheral corroboration, compliance with 

child-friendly interviewing protocols, etc.).41  

34. The trial judge did not analyze or consider the potential influence of the similar

pornographic movie EB had watched. The pornographic movie was referenced only once in his 

analysis, and only as an example of an insignificant discrepancy  (since EB had told the CAS 

worker but not Officer Cunnington about the movie) of the sort that should be discounted when 

considering the evidence of a child witness. R. v. 

W.(R),42 the trial judge wrote:43  

his more modern approach to the evidence of 
children does not lessen the standard of proof in criminal cases, nevertheless 
deficiencies in the evidence of children, which might be more significant in the case 
of adults, are not as significant. For example, the failure of EB to mention, in her 
interview with Officer Cunnington, that she had seen a pornographic movie, is not 
overly significant. 

D. The Reasons of the Court of Appeal for Ontario

i. Majority (Justices Feldman and Thorburn)

35. The Majority concluded that the trial judge failed to apply the analysis set out by this Court

in Bradshaw when assessing  and perhaps 

because he erroneously concluded that the absence of any cross-

 judge failed to turn his mind: first, 

her uncle may have been influenced by seeing the pornographic movie; and second, to how that 

40 Written Reasons, para. 140, AR, Part I, p. 27 
41 Written Reasons, paras. 145-147, AR, Part I, pp.29-30 
42 R. v. W. (R.), [1992] 2 S.C.R. 122 
43 Written Reasons, para. 143-144, pp. 28-29 
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danger, and the danger from things she may have been told about sex by classmates, could be 

overcome without cross-examination, in order to satisfy threshold reliability. 44 

36. 

to apply the correct analysis. As the Majority observed, the trial judge also failed to turn his mind 

to the case-

without cross-examination. Those case-specific concerns arose from (i) the fact that EB had 

effectively repudiated her statement at the preliminary inquiry by denying any recollection of the 

statement or the alleged incidents; (ii) the fact that EB had promised to tell the truth at the 

preliminary inquiry but later admitted she was lying in some manner; (iii) the evidence from Dr. 

because she lied in her police statement and did 

not want to lie again; and (iv) the evidence of animus.45 With respect to these case-specific 

sincerity, the Majority concluded that:46 

Without in-court cross-examination, there was no substitute that could assist the 

police statement was taken using the proper protocol does not provide a 
circumstantial guarantee of veracity or a substitute for cross-examination, nor does 
the fact that the complainant was able to demonstrate she knew the difference 
between the truth and a lie when she gave her police statement, particularly when 
she had repudiated that statement under a promise to tell the truth at the preliminary 
inquiry. 

37. The Majority then turned to the related error the trial judge made in finding that EB had no

motive to lie: a finding that he stated was 

statement.47 The Majority succinctly described this error as follows:48 

The problem with this finding is that the trial judge either misapprehended or 
ignored evidence that belied the conclusion that E.B. had no motive to fabricate the 
allegations. For example, E.B. made numerous statements to different people to the 
effect that she did not want to live with her uncle and wanted to live only with her 
mother. E.B. said this to Ms. T.S., the CAS worker; she said it to Dr. Sas; she said 
it in her police statement; and she sang it in the police interview room when the 

44 Reasons for Judgment on Appeal Appeal Reasons
45 Appeal Reasons, at paras. 60-64, AR, Part I, pp. 57-59 
46 Appeal Reasons, at para. 65, AR, Part I, p. 65 
47 Appeal Reasons, at para. 67, AR, Part I, p. 60 
48 Appeal Reasons, at paras. 68-69, AR, Part I, pp. 60-61 

12



13 

 she did not like the conflict 
he caused at home, and that her mother and uncle were always fighting. 

The trial judge did not address this evidence, and gave no explanation for his 
finding, in the face of this evidence, that E.B. had no motive to fabricate. This 
evidence could reasonably lead to the inference that E.B. might have told the story 
of sexual abuse and assault in order to have her uncle removed from the home. 
Without any cross-examination, that inference could not be discounted. By finding 
that the complainant had no motive to fabricate, the trial judge had to have ignored 
or discounted all of that evidence. 

38. 

the high standard for threshold reliability. Given t a conviction was 

dependent on the admission of the statement, the appropriate remedy was to allow the appeal, set 

aside the conviction, and enter an acquittal.49  

ii. Dissent (Justice MacPherson)

39. Justice MacPhers  concluded that the trial judge 

had not erred in his analysis of threshold reliability or in his treatment of motive.  

40. 

context convincingly . With respect to procedural 

reliability, the dissenting justice observed that (i) the interview was video-recorded; (ii) the 

interview was conducted in accordance with a child-friendly interviewing protocol; (iii) EB 

promised to tell the truth; and, (iv) EB corrected Officer Cunnington about whether the respondent 

was standing on the floor or on the bed at the time of the alleged incident.50 With respect to 

substantive reliability, the dissenting justice state

51

49 Appeal Reasons, at paras. 71, 74-78, AR, Part I, pp. 61-65 
50 Appeal Reasons, paras. 93-96, AR, Part I, pp. 69-70 
51 Appeal Reasons, paras. 98-99, AR, Part I, pp. 70-71 
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41. In spelling

true, the dissenting justice pointed to 

. According to the 

dissenting justice, these aspects of her statement could not be explained by, inter alia, the 

pornographic movie she watched or her conversations with school peers, including her precocious 

friend E.52  

42. 

within a range of descriptions that the dissenting judge believed were plausible. The dissenting 

judge did not articulate why it was impossible or even unlikely that a young person could, through 

watching a pornographic movie and speaking with precocious friends, form a physically plausible 

. 

43. The dissenting justice

 when EB testified at the 

preliminary inquiry, the spectre of further CAS involvement explained her repudiation of the 

statement and her subsequent admission to lying.53 

motive to lie, the dissenting justice held that EB may have disliked the respondent because of the 

alleged assault, in which case her animus would not undermine the credibility or reliability of her 

allegations.54 The dissenting justice did not address the evidence of animus that was wholly 

respondent and LS fought at home or her evidence that the respondent called her a 

PART II: 

44. The respondent submits that the Majority rightly determined that the trial judge erred by

failing to apply the corre

52 Appeal Reasons, paras. 101-104, AR, Part I, pp. 71-73 
53 Appeal Reasons, paras. 105-109, AR, Part I, pp. 73-74 
54 Appeal Reasons, para. 113, AR, Part I, p. 75 
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, and by 

concluding that EB had no motive to fabricate the allegations without explanation or analysis.  

PART III: STATEMENT OF ARGUMENT 

A. The Trial Judge Did Not Apply the Correct Analysis for Determining the
Admissibility of Hearsay Under the Principled Approach

45. The Majority was right to conclude that the trial judge failed to apply the correct analysis

At no point in his admissibility 

analysis did the trial judge decide or consider what this Court in Bradshaw held 

must for the content of the statement and 

substitutes for contemporaneous cross- 55 tatement was 

erroneously admitted without 

without 

r accuracy. 56 

46. For hearsay to be admitted under the principled exception, the party tendering it must

demonstrate that the twin criteria of necessity and threshold reliability are met on a balance of 

probabilities.57 With respect to assessing threshold reliability, this Court reiterated in Bradshaw 

that:58 

Threshold reliability is established when the hearsay is sufficiently reliable to 
overcome the dangers arising from the difficulty of testing it . These dangers arise 
notably due to the absence of contemporaneous cross-examination of the hearsay 
declarant before the trier of fact. In assessing threshold reliability, the trial judge 
must identify the specific hearsay dangers presented by the statement and 
consider any means of overcoming them. The dangers relate to the difficulties 

should be defined with precision to permit a realistic evaluation of whether 
they have been overcome.  

55 Bradshaw, supra note 1, para. 40 [emphasis added] 
56 Ibid, para. 40 
57 Ibid, para. 23; R. v. Khelawon, Khelawon
58 Bradshaw, supra note 1, para. 26 [emphasis added; internal citations omitted] 
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47. Once defined, the identified hearsay dangers presented by the statement can be overcome

truth and accuracy (procedural reliability) or (2) there are sufficient circumstantial or evidentiary 

.59 With respect to 

procedural reliability,60 

[s]ubstitutes for traditional safeguards include a video recording of the statement,
the presence of an oath, and a warning about the consequences of lying. However,
some form of cross-examination of the declarant, such as preliminary inquiry
testimony or cross-examination of a recanting witness at trial is usually
required.

48. To justify the admission of hearsay on the basis that it is substantively

-examination
61 In other words, a hearsay statement 

will be substantively reliable whe .62 

49. Procedural and substantive reliability are not mutually exclusive routes to proving

threshold reliability. For example, an opportunity to cross-examine a recanting witness coupled 

with corroborative evidence may meet the standard for threshold reliability even where neither on 

its own would suffice. However, 

es not lead to the admission 

of statements despite insufficient procedural safeguards and guarantees of inherent trustworthiness 

to overcome the hearsay dangers. 63 All told:64  

 in-
court, contemporaneous cross-examination of the hearsay declarant would 
add anything to the trial process. At the threshold stage, the trial judge must 
decide on the availability of competing explanations (substantive reliability) and 
whether the trier of fact will be in a position to choose between them by means of 

59 Bradshaw, supra note 1, para. 27 
60 Ibid, para. 28 [emphasis added] 
61 Ibid, para. 31, quoting from Khelawon, supra note 57, para. 49 
62 Bradshaw, supra note 1, para. 31 
63 Ibid, para. 32 
64 Ibid, para. 40 [emphasis added, italics in original] 
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adequate substitutes for contemporaneous cross-examination (procedural 
reliability). 

50. The admissibility of hearsay evidence is a question of law, subject to review on a

correctness standard. However, the factual findings made by the trial judge that go into that 

dangers in a particular case and the effectiveness of any safeguards to assist in overcoming them. 

65

51. 

threshold reliability was flawed in several material and cumulative ways. First, the trial judge 

explicitly stated that the absence of cross-examination was of limited relevance to the threshold 

reliability analysis d of threshold 

some form of cross-examination of the declarant, such as preliminary inquiry 

testimony or cross-examination of a recanting witness at trial is usually required 66 Second, the 

trial judge failed to consider or identify the case-specific hearsay dangers 

the trial judge 

must identify the specific hearsay dangers presented by the statement

did not consider or address whether, and if so, how, the case-specific hearsay dangers presented 

 through alternatives to contemporaneous cross-examination, 

the trial judge must 

identify the specific hearsay dangers presented by the statement and consider any means of 

overcoming them 67  

52. Since the trial judge did not, at any point in his judgment, advert to the proper analysis or

otherwise consider the case-spe

there were suitable alternatives to overcome those dangers, the Majority correctly examined the 

evidence through the required lens before 

meticulously 

65 R. v. Youvarajah, 2013 SCC 41, para. 31 
66 Bradshaw, supra note 1, para. 28 [emphasis added] 
67 Ibid, para. 26 [emphasis added] 
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comb through trial decisions in search of error. In fact, it would have been inappropriate for the 

without considering whether the 

failure to apply the correct analysis. Notably, the dissenting justice did not suggest that the 

 as the appellant 

submits.68 

53. In applying the analysis that the trial judge had not, the Majority provided compelling

tatement did not meet the high standard of threshold reliability. The 

Majority correctly identified the case-specific hearsay dangers 

sincerity that arose from denying the respondent any meaningful opportunity to explore and test, 

among other things: 

that bore some similarity to the alleged offence; 

about sex and physiology; statement and testimony that she had no 

recollection of the alleged incidents; and, the evidence of animus, including 

verbal abuse of EB, conflict between the respondent and her mother, and her desire to live alone 

with her mother.  

54. Thorough as it was, there were further case-

not addressed in when 

the alleged assault occurred, the respondent was unable to explore and test whether there was 

sufficient time between the alleged assault and her medical examination 

she described. The respondent was similarly deprived of any opportunity to test 

that this penetrative intercourse did not cause her any pain but merely felt 

.69 

55. It is also worth noting that most of these issues did not otherwise

analysis at either the voir dire stage or at the trial proper. Indeed, only one of the aforementioned 

case-specific issues was addressed by the trial judge in his reasons: with 

68

69 EB Police Statement, AR, Part IV, pp. 141-143; CAAP Report, AR, Part IV, pp. 223-224 
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schoolyard friends, including her precocious friend E, about sex and physiology. The trial judge 

found these discussions did not detract from the reliability of her statement be

way in which these incidents were described was compelling, and I am not convinced that they 
70

56. The trial judge did also make passing reference to the pornographic movie that EB stated

she had watched. However, the trial judge only considered this as a

between her statement to the CAS worker and her police statement; a discrepancy which he found 

to be of limited significance because EB was a child witness. As the Majority rightly observed, 

however, this treatment of the pornographic movie reveals a significant misapprehension of the 

relevance of the evidence in question.71 The issue was not that EB had described the pornographic 

movie she viewed in her statement to the CAS worker but not in her statement to the police. The 

respondent agrees the real issue was, rather, that having 

claimed to have watched a pornographic movie that bore some similarity to the alleged assault, it 

is plausible that the level of detail EB was able to describe in her police statement was because she 

had seen graphic sex acts of the sort she described in a movie.  

57. This issue was never addressed by the trial judge at either the voir dire or trial proper,

which was particularly problematic given his conclusion that the graphic 

description of the incident made it oduct of some generic description 

the pornographic 

movie as a potential source of age-inappropriate knowledge at the voir dire was serious. The trial 

failure to address the issue at the trial proper belies the claim that he was 

deciding whether the evidence is sufficient to result in a conclusion that there is proof of guilt 

 given the lack of cross-examination.72 

58. The appellant responds that, because the evidence that EB watched a pornographic movie

was itself a hearsay statement to the CAS worker, the trial judge was right to ignore the content 

70 Written Reasons, para. 140, AR, Part I, pp. 27-28. See also Written Reasons, para. 112, AR, Part 
I, p. 23 
71 Appeal Reasons, paras. 57-59, AR, Part I, pp. 55-56 
72 Written Reasons, para. 149, AR, Part I, p. 30 
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73 The respondent submits that, both in the context of this case 

and more generally, the approach advocated by the appellant would substantially undermine the 

truth-seeking function of trials, trial fairness, and an accused 

and defence.  

59.  for the truth of its contents, the 

trial judge was required to consider, inter alia, case-specific concerns about the credibility and 

reliability of that statement. In the context of a hearsay voir dire, the notion that a trial judge should 

ignore the content of other hearsay statements  made to a person in authority by the same declarant 

on the same day in the same conversation where they first made the allegations against the accused 

watching a pornographic movie, are precisely the sort of relevant evidence that an accused may be 

unable to elicit or explore without cross-examination. Other hearsay statements of this sort  and 

the consequences of leaving evidence of this sort wholly unexplored  must be examined by trial 

judges in assessing threshold reliability. Indeed, to hold otherwise would be incompatible with this 

Bradshaw even speculative, 
74 At the very least

to the CAS worker provides an alternative explanation for the content of her police statement that 

transcends speculation.  

60. The appellant further suggests that, even if the trial judge was wrong to ignore the content

rejudice 

to the respondent because, while her description of the movie resembled her allegations against 

the respondent in several 

[hole] 75

61. Setting aside both the fact that the movie resembled the alleged incidents in significant

detail (i.e. a man masturbating with a naked woman) and that the movie was not the only potential 

73

74 Bradshaw, supra note 1, para. 48 [emphasis added] 
75 -70
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innocuous source of 

reason: any lack of detail surrounding the nature and content of the pornographic movie EB 

claimed to have watched was a product of the fact that EB was never subject to cross-

examination or any sort of meaningful questioning about the movie. 

contents of her police statement were not explored by the respondent through cross-examination, 

nor by the Crown through examination in chief, nor by the police through follow up interviews, 

nor even by Dr. Sas, the independent child psychologist who worked with EB and testified at the 

voir dire. It does not lie with the appellant to say that the evidence giving rise to case-specific 

concerns about the credibility an not detailed enough  to 

affect the admissibility analysis when the reason that statement is not detailed enough  is because 

no one has been able to explore these topics further with EB.  

62. The appellant also

come from the pornographic movie she watched because, when referring to ejaculate in her police 

statement, EB said .76 First, it is important to examine this 

comment in context. After EB stated that milk  comes out of the hole in the middle of the 

penis, the following exchange occurred:77 

OFFICER CUNNINGTON:  Can you tell me what that looks like? 

EB: It looked like plain, gross milk. 

OFFICER CUNNINGTON: Oh, okay. What did your nose tell you? 

EB:  

OFFICER CUNNINGTON: Yeah. 

EB: The milk. 

OFFICER CUNNINGTON: Did you touch the milk? 

EB: No. 

OFFICER CUNNINGTON:  No. 

76

77 EB Police Statement, AR, Part IV, p. 157 
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EB: Not even a single one. 

Thus, after already describ , EB was prompted by Officer 

Cunnington to tell him what her nose told her about it, and she used the same adjective. Although 

Officer Cunnington used non- 78 this was 

one instance where his questioning took on a more leading character. With no further exploration 

of the topic, this does not therefore stand as particularly compelling evidence that EB was, in that 

moment, providing an authentic account of a smell she had actually experienced, rather than 

after being prompted by the 

interviewer with a question that implied her nose should have told her something.  

63. There is, moreover, nothing implausible in the idea that a young child would describe

experience of them. Indeed, the fact that the term EB used was the moralistic catch-

describe both ejac

more objective sensory terms is itself some reason to doubt the reliability of her statement. At 

minimum, it would have been a fruitful area for further examination.  

64. 

knowledge that she could not have been acquired from schoolyard discussions or from watching 

pornographic movies.79 However, as noted earlier, there was no evidence about the size of the 

 and thus no basis to infer that EB accurately approximated its length. Taken at 

its highest, this argument therefore amounts to nothing more than an assertion that the penis size 

described by EB was a plausible size for a human penis  a much less impressive piece of 

corroborative evidence. In any event, she could have seen the size of the penis in the movie, had 

the size of a penis described to her by a friend, or, for that matter, otherwise seen a penis. By 

analogy, a person need not ever see a gun in real life to give a plausible description of the size of 

a handgun, particularly if a person watches an action movie or crime drama, sees a picture online 

or in a book, or is given a description by a friend or teacher.   

78 Oral Reasons, AR, Part I, p. 4 
79
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65. the Majority 

was correct to intervene. The Majority was also correct in concluding that, not only had the trial 

judge erred in his analysis, but that properly analyzed, the evidence before the trial judge could 

not meet the high standard for threshold reliability. This was because, in addition to what has been 

set out above:  

There was no meaningful corroborative evidence as defined by Bradshaw and its 

predecessors. The only 

life and living arrangements (i.e. the sleeping arrangements in the apartment; the amount 

of clutter in the apartment; the number of locks on the front door; the vehicle  a limousine 

 driven by LS; and, how EB was taken care of after school).80 This stands in stark contrast 

to cases like R. v. Khan,81 where the three year old ch

 that appeared 

immediately after she met with the accused in his office alone.82 

The only evidence given by EB in court (at the preliminary inquiry) about the alleged 

incidents was that she did not remember the incidents occurring, did not remember Officer 

Cunnington, did not remember the interview, and did not remember if she was telling the 

truth during her police interview. She further admitted to lying at the preliminary inquiry 

but did not specify what she lied about.  

The evidence established that there were no accommodations that could be made to 

facilitate further questioning of EB about her allegations and prior statements. Even the 

independent child-psychologist retained to work with EB was unable to meaningfully 

engage with her about the issues. Put simply, the evidence tendered to establish necessity 

showed that actions of a government agency  the CAS  resulted in the effective 

destruction of any means through 

80 Written Reasons, para. 145, AR, Part I, p. 29 
81 R. v. Khan, [1990] 2 S.C.R. 531 Khan  
82 Bradshaw, supra note 1, para. 52. See also Khan, pp. 533-534 
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66. Khelawon, at paras. 106-107, applies with equal 

force to the case at bar:83 

106 Obviously, there was no case to be made here on the presence of adequate 
substitutes for testing the evidence.  This is not a Hawkins situation where the 
difficulties presented by the unavailability of the declarant were easily 
overcome by the availability of the preliminary hearing transcript where there 
had been an opportunity to cross-examine the complainant in a hearing that 
dealt with essentially the same issues.  Nor is this a B. (K.G.) situation where 
the presence of an oath and a video were coupled with the availability of the 
declarant at trial.  There are no adequate substitutes here for testing the 
evidence.  There is the police video  nothing more.  The principled exception 
to the hearsay rule does not provide a vehicle for founding a conviction on the 
basis of a police statement, videotaped or otherwise, without more. In order to 
meet the reliability requirement in this case, the Crown could only rely on the 
inherent trustworthiness of the statement. 

107   In my respectful view, there was no case to be made on that basis either. 
This was not a situation as in Khan where the cogency of the evidence was such 

  To the contrary, much as in 
the case of the third statement ruled inadmissible in Smith, the circumstances 
raised a number of serious issues such that it would be impossible to say that 
the evidence was unlikely to change under cross-examination. 

Without any substitute for testing the hearsay evidence and without a basis to conclude that testing 

the e

admitted. 

respondent. The Majority therefore rightly allowed the appeal and entered an acquittal.   

B. 
Fabricate in Assessing Threshold and Ultimate Reliability 

67. The trial judge erred in his analysis of both threshold reliability at the voir dire and ultimate

reliability at the trial proper 
84 The evidentiary record did not permit the trial 

judge to conclude that EB had no motive to fabricate. Moreover, the trial judge offered no 

explanation whatsoever for how he arrived at this conclusion. In particular, the trial judge did not 

83 Khelawon, supra note 57, paras 106-107 [emphasis added] 
84 Written Reasons, para. 111, AR, Part I, p. 23 
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explain how he made this finding despite the evidence that the respondent was verbally abusive to 

EB and respondent 

o her having lied in her police

statement.85 

68. As this Court observed in R. v. Gerrard:86

Lack of evidence of a complainant's motive to lie may be relevant in assessing 
credibility, particularly where the suggestion is raised by the defence. Absence of 
evidence of motive to lie, or the existence of evidence disproving a 
particular motive to lie, is a common sense factor that suggests a witness may be 
more truthful because they do not have a reason to lie. That said, when considering 
this factor, trial judges must be alive to two risks: (1) the absence of evidence that 
a complainant has a motive to lie (i.e. there is no evidence either way) cannot be 
equated with evidence disproving a particular motive to lie (i.e. evidence 
establishing that the motive does not exist), as the latter requires evidence and is 
therefore a stronger indication of credibility -- neither is conclusive in a credibility 
analysis; and (2) the burden of proof cannot be reversed by requiring the 
accused to demonstrate that the complainant has a motive to lie or explain why 
a complainant has made the allegations. 

69. The appellant notes in its factum that, in delivering what the trial judge himself

characterized as "very skeletal" oral reasons for admitting the statement, the trial judge stated only 

that he was relying on the fact that there was "no apparent motive [to lie], and I stress the word 

apparent".87 What the appellant neglects to mention, however, 

stated his conclusion that EB had no motive to lie, full stop:88 

85 EB Police Statement, AR, Part IV, pp. 114-117, 162-164; Evidence of Tina Smelt, AR, Part V, 
p. 354; Evidence of Dr. Louise Sas, AR, Part V, pp. 253-256
86 R. v. Gerrard, 2022 SCC 13, para. 4 [internal citations omitted]
87 para. 88; Oral Reasons, AR, Part I, p. 1, 4 
88 Written Reasons, paras. 109, 111, 113, AR, Part I, p. 23 [emphasis added]. See also R. v. 

Blackman, 2008 SCC 37, paras. 39-43, where this court commented on the case of R. v. Czibulka, 

[2004] O.J. No. 3723 (C.A.); a case where the trial judge had similarly erred by concluding that 
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[109] I am also satisfied that the criterion of threshold reliability has been met.

[111] Of significance, I am satisfied that there was simply no motive or reason
for the child to fabricate her allegations against her uncle.

[113] For these reasons, I was satisfied that the video-taped interview and the
accompanying transcript were admissible as a principled exception to the hearsay
rule, and I admitted them into evidence

70. For the reasons articulated at the outset of this section, the Majority was correct when it

he trial judge did not address [the evidence of motive], and gave no explanation 

for his finding, in the face of this evidence, that EB had no motive to fabricate. 89 Moreover, above 

and beyond 

had no motive to fabricate, the trial judge also failed to advert to or address the unique danger of 

relying on either a proven absence of motive or even the absence of evidence of a motive to 

fabricate in the circumstances of this case. The respondent had not been afforded a meaningful 

opportunity to explore these topics with EB in cross-examination. Given this context, it was 

particularly important for the trial judge to heed the Court of Appeal for Ontario caution in R. v. 

Sanchez:90 There are simply too many reasons why a person might not tell the truth, most of 

which will be unknown except to the person her/himself, to use it as a foundation to enhance the 

witn As anyone who has sat through a trial can attest, evidence in chief 

is often compelling. Until cross-examination.  

PART IV: SUBMISSIONS ON COSTS 

71. The respondent does not seek any order for costs.

the declarant had no motive to lie and placed significant reliance on this factor in analyzing the 

89 Appeal Reasons, para. 69, AR, Part I, p. 61 
90 R. v. Sanchez, 2017 ONCA 994, para. 25 
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PART V: ORDER REQUESTED

72. The respondent respectfully requests that the appeal be dismissed. If the appeal is allowed, 

the respondent respectfully requests that the matter be remitted to the trial court for a new trial. 

PART VI: RESTRICTIONS TO ACCESS OR PUBLICATION OF INFORMATION

73.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of August, 2022

______________________________
Jeff Marshman
Counsel for the Respondent
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