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PART I-OVERVIEW AND STATEMENT OF FACTS 

1. Overview 

1. This is an appeal by the Union from a decision of the New Brunswick Court of Appeal, which 

unanimously quashed a ruling in which the majority of an arbitral board (the "Board") set aside the 

random alcohol testing component of a policy (the "Policy") implemented by Irving at its kraft paper 

mill (the "Mill") in Saint John, New Brunswick. The Court of Appeal concluded that the Board's 

ruling was both unreasonable and incorrect.' Irving submits that both aspects of the Court's decision 

should be affirmed. 

2. As to correctness, the Board was not entitled to deference here. The Policy does not form 

part of the Collective Agreement, and was not challenged on the basis of any provision of the 

Collective Agreement itself. Accordingly, the Board's decision, based solely on Irving's supposed 

common law obligation to formulate reasonable workplace rules, did not engage the core or even the 

periphery of its expertise, which lies in resolving interpretive disputes under collective agreements. 

3. As to reasonableness, the Board's decision was unreasonable for two (2) reasons, each of 

which is sufficient to dispose of this appeal: 

4. First, the Board erred in principle because the judicial and arbitral case law confirms that 

employers in inherently dangerous workplaces like the Mill are not required to lead evidence of a 

pre-existing alcohol problem to justify their testing policies. That should have governed this case. 

However, the Board held that this principle was inapplicable because the Mill was not "ultra" 

dangerous, creating a distinction between dangerousness and ultra-dangerousness that has no 

foundation in the jurisprudence. 

5. Second, the Board had no evidence to support its critical conclusions and inferences that: 

(a) the Mill was not "ultra" dangerous; 

(b) there was no pre-existing alcohol problem at the Mill; 

(c) the absence of positive test results meant there was no alcohol risk at the Mill; and 

(d) Irving's decision to limit the testing to 10% of safety-sensitive employees meant it 

believed there was no alcohol risk at the Mill. 

1 Appellant's Record ("AR"), Vol. I, Tab 2(e), NBCA Decision, paras. 8, 26-27 and 57. 
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6. Additionally, the Board failed to consider two relevant factors: 

(a) the primary goal of the Policy is to deter the use of alcohol at the Mill; and 

(b) the Policy only mandates random alcohol testing, not random drug testing. 

7. Accordingly, Irving respectfully requests that the Union's appeal be dismissed. 

2. Statement of Facts 

8. The Mill is located in the centre of Saint John? By virtue of its location, and the work carried 

on there, the Mill presents significant risks to Irving' s employees and property, the environment and 

the general public. Leo Moorehouse, a 37-year employee oflrving,3 gave the following evidence, 

which the majority of the Board found had "significant support":4 

It is heavy industry. It is a kraft pulp mill. Its probably as close as you get to a chemical plant. There 
are a lot of chemicals. There's a lot of them required for process. There's high pressure steam lines. 
There's many, many motors and pumps. There is much rotating equipment. It generates its own 
power so there are high voltage lines feeding the plant and of course the plant could export some 
power.5 

9. The dissenting member of the Board summarized Mr. Moorehouse's testimony this way: 

. .. As Mr Mo[o]rehouse testified, a Kraft Pulp mill is largely a chemical plant in its operation. It 
contains, generates and utilizes many deadly chemicals and gases as well as many other workplace 
risks involving moving machinery and equipment, high-pressure boilers, high-voltage electricity 
etc. Mr Morehouse testified that serious personal injury and death can occur, and has occurred, in 
this Kraft Pulp mill . ... 6 

10. Accordingly, it is uncontroverted that the Mill is a dangerous work environment. As the 

majority of the Board stated after reviewing the evidence: 

I conclude from these entries and from an examination of the exhibit and other evidence as a whole 
that the operation of the plant under normal circumstances carries with it the risk that certain 
malfunctions could have repercussions going well beyond the safety of the actor who caused the 
incident. On the whole of the evidence, I accept that the mill in normal operation is a dangerous 
work environment.1 

2 AR, Vol. I, Tab 2(e), NBCA Decision, para. I; AR, Vol. IV, Tab 4, Affidavit of Garry Sudal, sworn 16 February 20 10 ("Sudul 
Affidavit"), Ex. 19, Board Dissent, p. 86. All references to the Board Decision and Dissent herein are to thejillal Board Decision and 
Dissent in Exs. 18 and 19 of the Sudul Affidavit at Vol. IV, Tab 4, p. I et seq of the AR, since the Board Decision and Dissent in Vol. 
I, Tabs 2(a) and 2(b) of the AR are draft versions which contain material variations from the final versions (compare, e.g., consecutive 
pps. 69-70 ofVol. I and consecutive pps. 68-69 ofVol. IV). As well, all page references to all volumes ofthe AR herein are to the 
consecutive numbers at the top of each page. 
3 AR, Vol. I, Tab 2( c), NBQB Decision, para. 51. 
4 AR, Vol. IV, Tab 4, Sudal Affidavit, Ex. 18, Board Decision, p. 61. 
5 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 6 1, emphasis added. 
6 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 86, emphasis added. 
7 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 64, emphasis added. 
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11. Indeed, the majority of the Board noted that the Mill has the potential for "catastrophic 

failures". 8 

12. On February 1, 2006, after four months' notice and several informational sessions,9 Irving 

adopted the Policy. Its purpose was to "minimiz[ej the risks associated with our operations in order 

to ensure a safe, healthy and productive workplace" at the Mill, 10 as is required of Irving under s. 

217.1 of the Criminal Code and ss. 9(1) and 11 of the New Brunswick Occupational Health and 

Safety Act. To this end, the Policy provides, as part of a comprehensive approach, that certain 

employees undergo random alcohol testing: 

[V](iii) Alcohol and Drug Testing 

Employees are subject to testing for alcohol and designated drugs under the fo llowing circumstances: 

(c) Random Testing: Employees in Safety Sensitive Positions will be subject to 
unannounced random tests for alcohol. In addition, applicants to a Safety Sensitive Position 
must pass an alcohol and/or drug test before entry to the position or re-entry to the position 
where they have participated in a treatment program.11 

13. The random alcohol testing is thus limited to employees in "Safety Sensitive Positions". 

These Safety Sensitive Positions are defined in the Policy as follows: 

[li](viii) Safety Sensitive Position is a position which the Company determines has a role in the 
operation where impaired performance could result in a significant incident affecting the health 
and safety of employees, customers, customers' employees, the public, property or the environment. 

The list of safety sensitive positions can be found at Appendix L . . . 12 

14. The Safety Sensitive Positions listed in Appendix I, which is annexed as the Appendix to this 

Factum, are each accompanied by risk assessments. Many of the positions are identified as posing 

risks to the employee, other employees, Irving's property, customers and suppliers, the environment 

and even the general public. The relevant risks include those presented by: 

(a) the use of hazardous and caustic chemicals and materials, such as sulpheric acid, 

sulphur dioxide, formaldehyde, nitric acid, sodium hydroxide, hydrogen peroxide and 

methanol; 

8 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 64. 
9 AR, Vol. II, Tab 4, Sudul Affidavit, Exs. 1(6), 3 and 4, pps. 67-68 and 153-193. 
10 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. 1(7), p. 70, Art. I, emphasis added. 
11 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. I (7), p. 76, Art. V(iii)( c), emphasis added. 
12 AR, Vol. II , Tab 4, Sudul Affidavit, Ex. I (7), p. 71, Art. II( vi ii), emphasis added. 
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(b) the use of flammable substances, including natural gas, propane and bunker fuel oil; 

(c) interaction with heavy, automated and often rotating equipment, such as railcars, 

cutting blades, chip pads, high pressure steam valves, high pressure hydraulic 

systems, turbine generators, gas testing equipment, forklifts, clamp trucks, welding 

machines, cutting torches, and the heaving rigging and operation of overhead cranes; 

(d) contact with the Mill's 13,800 volt electrical system; and 

(e) the operation of a high pressure boiler worth approximately $350 million, described 

as the "most dangerous piece of industrial equipment there is" with a "high 

potential/or explosion". 13 

15. Thus, as the majority of the Board itself recognized upon reviewing this evidence: 

It is evident from a review of the detail in Exhibit 1(8) that the Irving Plant is one in which great 
care must be taken with safe work practices. There are perceived risks and dangers in the operations 
performed both to the incumbent, am/ to others, as well as to the environment and to property. 14 

16. There are a number of other salient points here in relation to the Irving random alcohol testing 

regime: 

17. First, the Policy does balance the management interests oflrving in a safe workplace with the 

privacy of employees, by providing that not all Mill employees in safety sensitive positions are to be 

tested. To the contrary, only 10% of the 334 such employees are randomly tested in any 12-month 

period. 15 

18. Second, the testing is carried out by breathalyzer, which is both less physically intrusive than 

blood or urine tests, and can specifically detect on-the-job impairment. 16 

19. Third, the Policy is not zero-tolerance; there are other remedial steps available beyond 

outright dismissal. 17 As recognized by the majority ofthe Board: 

13 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. I (8), pps. 86-104, emphasis added. 
14 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 60, emphasis added. 
15 AR, Vol. TV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 4; AR, Vol. I, Tab 2(e), NBCA Decision, para. I; AR, Vol. II, Tab 
4, Sudul Affidavit, Ex. 4, p. 193. 
16 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 69-71 ; AR, Vol. I, Tab 2(e), NBCA Decision, para. I; AR, Vol. 
II, Tab 4, Sudul Affidavit, Ex. I (7), Appendix Ill , p. 83. Testing occurs through a saliva strip or breath test, which is then confirmed 
by a calibrated breathalyzer. Urine and blood tests for alcohol are not used for random testing, but only for reasonable cause or post­
incident testing. 
17 AR, Vol.ll, Tab 4, Sudul Affidavit, Ex. 1(7), p. 78, Art. VI(i i)(a) 
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... the rule is not a zero-tolerance proposition. That is, instead of a "one size fits all" punishment for 
a found violation, the policy preserves the case by case treatment of each violator, and leaves open 
the road to the application of normal progressive discipline and just cause principles to each offender. 
This is an important feature. Case by case consideration of violations and violators respects the 
distributive nature of the just cause protection and sees to it that penalty itt each case is judged ott 
its own particular merits.18 

20. Fourth, the Policy is similar to the random alcohol testing policies adopted by other high-risk 

employers. The expert evidence before the Board was that: 

Random Testing: Ram/om alcohol attd drug testing has been introduced itt some companies for the 
highest risk operations as a deterrent to use and a reinforcement of the policy requirements. The 
testing would normally be limited to safety-sensitive positions, individuals would be registered in a 
"pool", and a computer program usually managed by a third party operation would randomly select 
dates and names for testing. Once tested, the individual's name would be returned to the ["]pool" and 
may be selected again at any time. The company determines in advance the annual selection rate (total 
number oftest[s] that would be done in a given year). 19 

21. Fifth, the Policy is consistent with the New Brunswick Human Rights Commission's 

Guideline on Drug and Alcohol Testing in the Workplace: 

Testing for alcohol is a different matter [than random drug tests] s ince such tests can determine the 
level of present impairment. If an employer advises that random alcohol testing is a cond ition of 
employment for people itt safety sensitive positions, then said employees may be tested for alcohol 

• 20 cons umptwtt . ... 

22. Sixth, the Collective Agreement did not prohibit or even specifically address random alcohol 

testing?1 To the contrary, the Collective Agreement emphasized the importance of promoting 

employee safety and of protecting Irving's property and the environment from workplace accidents: 

1.02 The parties and each member of the bargaining units shall abide by the terms and conditions of 
this agreement and fully co-operate to: 

(A) Promote the safety and welfare of the employees and prevent accidents; 

(D) Protect the property of the Company; 

(F) The Company and the Union will mutually promote environmental protection through 
education and awareness. 

30.01(A) Management recognizes its responsibility to provide a safe working environment for its 

18 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 53-54, emphasis added. 
19 AR, Vol. Ill, Tab 4, Sudul Affidavit, Ex. 6, p. 24, emphasis added. 
20 New Brunswick Human Rights Commission, Guideline on Drug and Alcohol Testing in the Workplace (updated May 6, 20 II) at 3, 
Respondent's Authorities ("RA"), Tab 63, underlining in original, balding and italics added. vide Canadian Human Rights 
Commission, Policy on Alcohol and Drug Testing (revised October, 2009) at 7, RA, Tab 60. 
21 The Collective Agreement between Irving and the Union was for the period May I, 1998 to April30, 2006. Though the parties have 
since entered into a new collective agreement for May I, 2006 to April 30, 2016, the earlier Collective Agreement was in place at the 
time of the events giving rise to the grievance before the Board, and hence governs this dispute. 
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employees. It is, therefore, the firm and continuing policy ofthis Company to establish safe working 
methods am/practices and to comply with all the requirements of the New Brunswick Occupational 
Health and Safety Commission.22 

23. The Collective Agreement also contained no recognition of any privacy rights for unionized 

employee, and provided in relation to the Board that: 

10.08 A board shall not have any power to alter or change any of the provisions of this agreement 
or to substitute any new provisionst;or any existing provisions nor to give any decision inconsistent 
with the term or provisions hereof. 3 

24. At the same time, the Collective Agreement expressly recognized Irving's right to operate 

the Mill and to adopt Mill Rules which would not form part of the Collective Agreement itself: 

4.0 I The Union recognizes and acknowledges that it is the right of the Company to operate and 
manage its business subject to the terms and provisions of this agreement. 

28.01 The Company shall publish a list of the Mill Rules and issue a list of these Mill Rules, in 
writing, to the Union with up-to-date changes. The Company Mill Rules do not form part of the 
Collective Agreement. 24 

25. On March 13, 2006, Mr. Perley Day, a millwright in a safety sensitive position at the Mill, 

was randomly selected by the off-site computer responsible for identifying the test subjects, and took 

a breathalyzer test.25 As the majority of the Board observed: 

.. . Mr. Day, then, is employed in a job noted as showing one of the highest risks in the plant . ... 26 

26. On April12, 2006, Mr. Day grieved the random alcohol testing Policy to the Union on the 

basis that there were no reasonable grounds to test him. 27 

27. However, the evidence established that there were eight (8) documented alcohol incidents at 

the Mill during the period between 1991 and 2006, the last one just weeks before the Policy was 

implemented in February, 2006. These included five (5) incidents in which employees attended the 

Mill under the influence of alcohol, two (2) incidents in which employees consumed alcohol on 

company premises, and one (1) incident in which an employee was seen at the local liquor store 

during working hours?8 In addition to these eight documented incidents, Mr. Moorehouse testified 

22 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. I ( I), pps. 9 and 51, Arts. 1.02 and 30.0 I (A), emphasis added. 
23 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. I ( I), p. 15, Art. 10.08, emphasis added. 
24 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. 1(1), pps. 10 and 50, Arts. 4.01 and 28.01, emphasis added. 
25 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 5. 
26 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 57 (and p. 5), emphasis added. 
27 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 5-6. 
28 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. l ( 15), p. 121. 
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that there were several other undocumented alcohol incidents at the Mill prior to 2006. As 

summarized by the majority ofthe Board, who "accept[ed] what Mr. Moorehouse said":29 

... Mr. Moorehouse said that Exhibit 1(15) was "by 110 means an exhaustive list". He gave evidence 
that others, not on tlte list, /tad been found in similar circumstances but /tad been sent or /tad been 
taken home, assisted into a 28 day rehabilitation recovery program, and so on. He claimed to ltave 
"witnessed tit at on a lot of occasions". 30 

28. There was also expert evidence before the Board that 79% of Canadian adults are current 

drinkers, and that the percentages of New Brunswick residents who are weekly or monthly heavy 

drinkers, or who drink at hazardous levels, are even higher than the national averages. 31 

29. Further, the Policy succeeded in deterring alcohol-related incidents at the Mill. From its 

implementation in February, 2006 until the Board hearing in November, 2008, there were no positive 

alcohol tests out of the 114 administered during that period, 32 and no further recorded situations of 

alcohol abuse at the Mill.33 

30. The evidence of Barbara Butler, an expert in workplace alcohol policies who was engaged by 

Irving to help develop the Policy, 34 was that the principal goal of random alcohol testing policies is in 

fact deterrence. 35 The majority of the Board accepted the following aspects of her testimony: 

Ms. Butler, in both her document and in evidence, also addressed comment on the theoretical 
underpinning of random alcohol testing, and identified the population intended to be affected by it. 
Some points were: 

- random alcohol testing is based or partly based on deterrence theory: 

- ... Random alcohol and drug testing has ... been introduced ... as a deterrence to use and a 
reinforcement of policy requirements ... (Butler document, p. 6, item 5); 

- ... the basic premise [of deterrence theory] is that it is possible to dissuade people from 
committing a particular act if they perceive that there is a clear consequence for their actions 
... (Butler document, p. 7, item 6.) 

- ... in other words, it's a deterrent ... (direct examination); ... 36 

31. This goal of deteiTence is expressly recognized in the Policy itself: 

29 AR, Vol. IV, Tab 4, Sudul Mfidavit, Ex. 18, Board Decision, p. 67. 
30 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 66, emphasis added. 
31 AR, Vol. III, Tab 4, Sudul Affidavit, Ex. 6, pps. 21-22. 
32 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 68; AR, Vol. II, Tab 4, Sudul Affidavit, Ex. 1(14), pps. 119-120. 
33 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 87. 
34 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 54; AR, Vol. III, Tab 4, Sudul Affidavit, Ex. 5, pps. 1-1 8. 
35 AR, Vol. Ill, Tab 4, Sudul Affidavit, Ex. 6, pps. 25-26 and 29. 
36 AR, Vol. IV, Tab 4, Sudul Mfidavit, Ex. 18, Board Decision, p. 55, emphasis added. 
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V(i)(a) Prevention: This policy stresses the importance of prevention and early identification of 
potential problem situations .... 37 

PART II-QUESTIONS IN ISSUE 

32. There are two issues before this Court: 

(a) Is the standard of judicial review applicable to the Board's decision correctness or 

reasonableness? 

(b) Does the Board's decision fail to meet the applicable standard? 

PART III-STATEMENT OF ARGUMENT 

1. The Standard of Judicial Review is Correctness 

33. It is submitted that the standard of review applicable to the Board's decision is correctness. 

34. In Dunsmuir, this Court set out a two-part test for determining the standard of review 

applicable to administrative decisions: 

In summary, the process of judicial review involves two steps. First, courts ascertain whether the 
jurisprudence has already determined in a satisfactory manner the degree of deference to be 
accorded with regard to a particular category of question. Second, where the first inquiry proves 
unfruitful, courts must proceed to an analysis of the factors making it possible to identify the proper 
standard of review.38 

35. As to the jurisprudence, the Union cites two cases in which appellate courts have applied a 

standard of reasonableness to arbitral decisions about employer alcohol or drug testing policies.39 

However, both cases turned upon the arbitrator's interpretation of a collective agreement.40 Here, 

there was no issue of the interpretation of the Collective Agreement. Instead, the Board decided the 

grievance based solely upon Irving's supposed common law obligation to formulate "reasonable" 

workplace rules under the so-called "KVP" test: 

... It is competent for the parties to agree on explicit language to permit/regulate alcohol and drug 
testing in the workplace. It is common ground that these parties have not done so . ... 

This is not a case where the parties have agreed on contract language Oil alcohol a!ld drug testiflg, 
only to fall out later over its meafling. The Policy is !lot part of the agreemeflt. It is all exercise ill 
employer rule making; a set of written, compulsory, unilaterally imposed requirements. It is 
recognized by arbitrators that an employer's powers to manage its enterprise include the right to make 

37 AR, Vol. II, Tab 4, Sudul Affidavit, Ex. 1{7), p. 74, Art. V(i){a), emphasis added. 
38 Dunsmuir v. New Brunswick, [2008) I S.C.R. 190 at para. 62, RA, Tab 14, emphasis added. 
39 See para. 35 of the Union's Factum. 
40 United Assn. of Journeymen and Apprentices oft he Plumbing and Pipefllling Industry of the United Stales and Canada, Loca/488 v. 
Bantrel Constructors Co., 2009 ABCA 84 at paras. I and 30, Appellants' Authorities ("AA''), Tab 16; Imperial Oil Ltd. v. 
Communications, Energy and Paperworkers Union of Canada, Loca/900, 2009 ONCA 420 at paras. I and 26, RA, Tab 21. 
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rules for its employees .... This agreement expressly contemplates that this will occur. Article 
24.02(A) provides that an employee may be discharged or otherwise disciplined "who ... violates any 
of the mill rules ... " . 

... Since there is no bargain with the union on ratulom alcohol testing in the agreement, the 
random a lcohol testing rule is not formally inconsistent with the collective agreement . ... 

. . . Since the union has not bargained a relevant limitation, it follows that the employer can make 
and enforce rules regarding alcohol in the workplace, but subject always to the KVP rules.41 

36. Indeed, neither of the two rights at stake here, i.e., Irving's right to manage its business or the 

employee's right to privacy, even arose under the Collective Agreement itself: 

Because of the way the case was argued, the focus ofHRM/NSUPE was on the existence and nature 
of the employee's right to privacy; little was said about the nature of the employer's right to operate 
the business. However, its relevant features for purposes of this discussion are not problematic and 
quickly may be summarized. Two things can be said with confidence of this right. The first is that itis 
not granted or created by Article 4.01. Article 4.01 creates no rights. Rather, it recognizes their 
existence: "The union recognizes and acknowledges ... ".Just as the employee's right to privacy does 
not come from the employer, the right of an employer to operate its enterprise self-evidently does 
not come from its workforce, their union or from the collective bargaining relationship. It pre-exists 
that web of relationships. 42 

37. Thus, the traditional deference extended to labour arbitrators when interpreting collective 

agreements, 43 which is based on the fact that "the interpretation of collective agreements ... is at the 

core of an arbitrator's expertise",44 has no application here. As this Court stated in Bradco: 

... the rationale for deferring to an arbitrator's interpretation of a collective agreement does not 
necessarily apply to afford deference to a finding of law made by the arbitrator, when this involves 
interpretation of a statute or a rule of the common law. Generally, these are not matters within the 
expertise of the arbitrator, and in the absence of legis lative intention that deference should be paid to 
findings of law made by an arbitrator, such findings would be reviewable on a standard of 
correctness. . .. 45 

41 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 8, 19-21 and 48, emphasis added. See also AR, Vol. IV, Tab 4, 
Sudul Affidavit, Ex. 19, Board Dissent, p. 80. 
42 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 17, emphasis added. 
43 Dunsmuir v. New Brunswick, [2008] I S.C.R. 190 at para. 68, RA, Tab 14; Newfoundland and Labrador Nurses' Union v. 
Newfoundland and Labrador (Freaswy Board), [2011) 3 S.C.R. 708 at paras. 8 and 19, RA, Tab 31; Nor-Man Regional Health 
Authority Inc. v. Manitoba Association of Health Care Professionals, [2011) 3 S.C.R. 6 16 at para. 42, RA, Tab 32. 
44 Voice Construction Ltd. v. Construction & General Workers' Union, Local 92, [2004) I S.C.R. 609 at para. 29, RA, Tab 55, 
emphasis added. vide United Brotherhood of Carpenters and Joiners of America, Loca/579 v. Bradco Construction Ltd. , [1993] 2 
S.C.R. 316 at 339, RA, Tab 52. 
45 United Brotherhood ofCmpenters and Joiners of America, Local579 v. Bradco Construction Ltd., [ 1993] 2 S.C.R. 316 at 336 (and 
337), RA, Tab 52, emphasis added. vide: Dayco (Canada) Ltd. v. National Automobile, Aerospace and Agricultural Implement 
Workers Union of Canada (CAW-Canada), [1993] 2 S.C.R. 230 at266-267 and 269, RA, Tab 12; and Toronto Board a/Education v. 
Ontario Secondary School Teachers ' Federation, District 15, [ 1997] I S.C.R. 487 at para. 39, RA, Tab 50. cf. Nor-Man Regional 
Health Authority Inc. v. Manitoba Association of Health Care Professionals, [201 1) 3 S.C.R. 616, RA, Tab 32, where this Court 
applied a standard of reasonableness to an arbitrator's decision applying the "arbitral remedy" of estoppel (para. 28). However, Nor­
Man is distinguishable since, as noted at paras. 38 and 55, it did not involve a question of central importance to the legal system as a 
whole that was outside the arbitrator's specialized area of expertise, unlike this case, as discussed below. Further, the decision in Nor-



- 10-

38. There is also at least one appellate case, Goodyear, in which the Court applied a standard of 

correctness when reviewing a labour arbitrator's decision about the validity of a random alcohol and 

drug testing policy, where the issue was not whether the policy violated a collective agreement but 

whether it violated external privacy rights: 

The correctness standard is the applicable standard of review. In Desnoyers, Rochette, J.A., writing 
on behalf of the Court, stated: [TRANSLATION] "The matter before us involves human rights and is 
outside the customary realm of the arbitrator's specialized jurisdiction. Our analysis must be guided 
by the correctness test".46 

39. Pursuant to Goodyear, the jurisprudence supports the correctness standard in this case. 

40. As to the remaining Dunsmuir factors,41 there are four ( 4) reasons why these factors indicate 

that correctness is the appropriate standard of review in the context ofthis appeal: 

41. First, the balancing of employees' common law privacy rights with Irving's management 

rights, where no provision of the Collective Agreement is at issue, is beyond the grievance 

arbitrator's purpose and expertise.48 It is submitted that the Court of Appeal below was correct in 

saying th~ following: 

... the question posed raises a pure question of law, one that seeks to strike a reasonable balance 
between an employer's legitimate interest and obligation to provide a safe workplace and the 
privacy and dignity interests of employees or, in some instances, their freedom from discrimination. 
As such, the case raises a question of general importance in the law over which the arbitration board 
cannot assert a greater relative expertise than the courts . ... 

Certainly, the Supreme Court has yet to accord deference to an administrative tribunal with respect to 
questions of law umbilically tied to human rights issues ... Indeed, if one looks to the arbitral 
jurisprudence, one is struck by the reliance on judicial opinions touching on the matter. The 
overlap reflects the general importance of the issues in the law and of the need to promote 
consistency and, hence, certainty, in the jurisprudence . ... 49 

42. In Dunsmuir, this Court held that questions such as these are reviewable on a standard of 

correctness: 

Man did not engage matters of public and environmental safety, as does this appeal, but involved a dispute over employee vacation 
benefits. 
46 Local143 oft he Communications, Energy and Papen vorkers Union of Canada v. Goodyear Canada Inc., 2007 QCCA 1686 at para 
13 (and 38), RA, Tab 26. vide Chamberlain v. Surrey School District No. 36, [2002] 4 S.C.R. 710 at para. II , RA, Tab I 0 ("where tlte 
decision to be made by an administrative body It as a human rights dimension, this has generally lessened tlte amount of deference 
which the Court is willing to accord the decision"). 
47 Dunsmuir v. New Brunswick, [2008] I S.C.R. 190 at para. 64, RA, Tab 14. 
48 Levis (City) v. Fraternite des po/iciers de Levis Inc. , [2007] I S.C.R. 591 at paras. 2 1-22, RA, Tab 25. 
49 AR, Vol. I, Tab 2(e), NBCA Decision, paras. 5 and 23 (and 21-22), emphasis added. 
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... A question of law that is of "central importance to the legal system ... and outside the ... 
specialized area of expertise" of the administrative decision maker will always attract a correctness 
standard (Toronto (City) v. C. U.P.E., at para. 62) ... . 50 

43. It is noteworthy that the CUPE case cited in this passage from Dunsmuir involved a judicial 

review application from the decision of a labour arbitrator. Nonetheless, this Court in CUP E found 

the arbitrator's decision to be reviewable on a standard of correctness: 

... the same standard of review does not necessarily apply to every ruling made by the arbitrator in the 
course of the arbitration. This follows the distinction drawn by Cory J. for the majority in Toronto 
(City) Board of Education v. O.S.S.T.F., District 15, [1997] 1 S.C.R. 487, where he said, at para. 39: 

It has been held on several occasions that the expert skill and knowledge which an 
arbitration board exercises in interpreting a collective agreement does not usually extend to 
the interpretation of "outside" legislation. The findings of a board pertaining to the 
interpretation o(a statute or the common law are generally reviewable on a correctness 
standard ... . An exception to this rule may occur where the external statute is intimately 
connected with the mandate of the tribunal and is encountered frequently as a result.

51 

44. Second, the Board is different from the New Brunswick Labour and Employment Board, 

which is charged with overseeing the administration oflabour legislation and policy throughout the 

province. Instead, it is an ad hoc panel constituted to determine a single dispute under the Collective 

Agreement. In Dayco, this Court stated: 

... An arbitrator's expertise is in a limited sense related to labour relations policy, but it must be 
conceded that it falls short of the wide ranging policy-making function sometimes delegated to 
labour boards, as in Paccar, supra. In short, an arbitration board falls towards the lower end of the 
spectrum of those administrative tribunals charged with policy deliberations to which the courts 
should defer . ... 

In the present case, the Labour Relations Act clearly assigns a general supervisory role to the Ontario 
Labour Relations Board . ... In contrast, the arbitrator's role is confined to the resolution of 
grievances under a collective agreement. In my view, the relative expertise of board members and 
arbitrators must be presumed to be commensurate with the scope of these divergent statutory 
mandates.52 

50 Dunsmuir v. New Brunswick, [2008] I S.C.R. 190 at para. 55 (and 60), RA, Tab 14, emphasis added. vide Canada (Canadian 
Human Rights Commission) v. Canada (A. G.), [20 11] 3 S.C.R. 47 1 at para. 22, RA, Tab 6 ("our Court has reaffirmed that general 
questions of law that are both of central importance to the legal system as a whole and outside the adjudicator's specialized area of 
expertise, must still be reviewed on a standard of correctness, in order to safeguard a basic consistency in tltefiuulamentallegal 
order of our country"). 
51 Toronto (City) v. Canadian Union of Public Employees (C. U.P.E.). Local79, [2003]3 S.C.R. 77 at para. 14 (and 15), RA, Tab 49, 
underlining in original, balding and italics added. vide Levis (City) v. Fraternite des policiers de Levis Inc., [2007] I S.C.R. 591 at 
paras. 21 and 23, RA, Tab 25. 
52 Dayco (Canada) Ltd. v. National Automobile, Aerospace and Agricultural implement Workers Union of Canada (CAW-Canada), 
[1993]2 S.C.R. 230 at 266, RA, Tab 12, emphasis added. vide United Brotherhood of Carpenters and Joiners of America, Loca/579 
v. D Construction Ltd., [ 1993]2 S.C.R. 3 16 at 336-337, RA, Tab 52. cf. : Voice Construction Ltd. v. Construction & General Workers' 
Union, Loca/92, [2004]1 S.C.R. 609 at para. 28, RA, Tab 55; and Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190 at para. 68, RA, 
Tab 14. 
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45. Third, s. 55(1) of the applicable New Brunswick Industrial Relations Act contains only a 

limited privative clause in respect oflabour arbitrators, stating simply that the Collective Agreement 

must provide for the "final and binding" settlement of disputes "by arbitration or otherwise". 53 That 

may be contrasted with ss. 62(5) and 131 (2), which contain strong privative clauses in respect of 

decisions by the Minister and the Labour and Employment Board. As this Court stated in Dayco: 

... Here, the privative clause in s. 108 applies only to the board, and there is no comparable 
provision with respect to the arbitrator. The union contends, however, that the phrase ''final and 
binding ... between the parties" ins. 44 constitutes a privative clause, a contention accepted by the 
Court of Appeal. However, the most that can be said for the phrase is that it has limited privative 
effect on the issues in this appeal . ... 

Whatever the status of the clause in s. 44, the section should be contrasted with the strong and 
explicit privative clause ins. 108 protecting decisions of the Labour Relations Board. Clearly, if the 
legislature had intended to mandate the same judicial deference to an arbitrator as to the board, it 
could simply have brought the arbitrator under the shelter of s. 108. That is not the case, and I am 
left with the conclusion that the legislation contemplates a more limited shield against judicial 
review for decisions of an arbitrator . ... 54 

46. Fourth, it is submitted that the Legislature did not intend the Board to receive judicial 

deference on matters about which an incorrect decision could threaten the safety of the public, the 

environment or Irving's employees. 55 As Bennion writes: 

A type of mischief which is often the subject of modem legislation is danger to the safety of 
industrial workers. The court will be reluctant to read an Act as requiring one danger to be obviated 
at the cost of creating another. 56 

47. It is therefore submitted that the standard of review is correctness. 

2. The Board's Decision Is Both Incorrect and Unreasonable 

A. The Board Applied the Incorrect Legal Test 

48. The Board applied the wrong legal test by requiring Irving to provide evidence of a pre­

existing alcohol problem at the Mill. Once the Board concluded that the Mill was a "dangerous work 

53 St. Anne Nackawic Pulp & Paper Co. Ltd. v. Canadian Paper Workers Union, Loca/2/9, (1986]1 S.C.R. 704 at 723-724, RA, Tab 
48. See also the Collective Agreement, which simply states that a finding by a majority of the Board will be "binding" on both parties, 
not even that it will also be "final": AR, Vol. II, Tab 4, Sudul Affidavit, Ex. 1(1 ), p. 15, Art. 10.06. 
54 Dayco (Canada) Ltd. v. National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW-Canada), 
(1993] 2 S.C. R. 230 at 263-264 (and 268), RA, Tab 12, emphasis added. vide Alberta Union of Provincial Employees v. Lethbridge 
Community College, (2004] I S.C.R. 727 at para. 16, RA, Tab 2 ("the 'final and binding' clause in Art. 12.16 of the collective 
agreement provides only a "limited shield against judicial review" infight ofthis Court's review of a similar clause in Dayco"). cj 
Canada Safeway Ltd. v. Retail, Wholesale and Department Store Union, Loca/454, [1 998] I S.C.R. I 079 at para. 59, RA, Tab 7. 
55 Peacockv. Norfolk (County) (2006), 81 O.R. (3d) 530 (C.A.) at paras. 60 and 107, RA, Tab 33. vide Dunsmuirv. New Brunswick, 
[2008] I S.C.R. 190 at paras. 30 RA, Tab 14 ("determining the applicable standard of review is accomplished by establishing 
legislative intent"). See also AR, Vol. I, Tab 2(e), NBCA Decision, para. 5 ("some might argue that at its core this appeal is of 
importance to the public at large having regard to the location of the kraft miff'). 
56 F.A.R. Bennion, Bennion on Statutory Interpretation: A Code, 51

h ed. (London: LexisNexis, 2008) at I 007, RA, Tab 61 , emphasis 
added. 
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environment" with a potential for "catastrophic failures", 57 it should have limited its inquiry to 

whether the Policy was a proportionate response to the dangers inherent at the Mill, which was the 

case here since the testing is by breathalyzer, it is limited to 10% of safety-sensitive employees and it 

is not zero-tolerance. As the Court of Appeal said below: 

... Evidence of an existing alcohol problem in the workplace is unnecessary once the employer's 
work environment is classified as inherently dangerous. Not only is the object and effect of such a 
testing policy to protect the safety interests of those workers whose performance may be impaired by 
alcohol, but also the safety interests of their co-workers and the greater public. Potential damage to 
the employer's property and that of the public and the environment adds yet a further dimension to the 
problem and the justification for random testing. As is evident, the true question is whether the 
employer's workplace falls within the category of inherently dangerous . ... 58 

49. In Skinner, the U.S. Supreme Court held that federal regulations requiring drug and alcohol 

testing of railroad employees were not "unreasonable searches and seizures" contrary to the Fourth 

Amendment, since the safety-sensitive nature of their employment gave the employees a diminished 

expectation of privacy. Such testing was valid even in the absence of individual suspicion about the 

employee, and even though there was no evidence of a pre-existing drug problem on the particular 

railroads in question:59 

... It is undisputed that these and other covered employees are engaged in safety-sensitive tasks . .... 

More importantly, the expectations of privacy of covered employees are diminished by reason of 
their participation in an industry that is regulated pervasively to ensure safety, a goal dependent, in 
substantial part, on the health and fitness of covered employees .... 

... As the dissentingjudge below noted: "The reason is obvious. An idle locomotive, sitting in the 
round-house, is harmless. It becomes lethal when operated negligently by persons who are under the 
influence of alcohol or drugs." 839 F. 2d, at 593 . Though some of the privacy interests implicated by 
the toxicological testing at issue reasonably might be viewed as significant in other contexts, logic 
and history show that a diminished expectation of privacy attaches to information relating to the 
physical condition of covered employees and to this reasonable means of procuring such information. 
We conclude, therefore, that the testing procedures contemplated by Subparts C and D pose only 
limited threats to the justifiable expectations of privacy of covered employees. 60 

57 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 64 (and p. 60). 
58 AR, Vol. I, Tab 2(e), NBCA Decision, para. 52, emphasis added. vide Kemess Mines Ltd. v. International Union of Operating 
Engineers, Local 115, 2006 BCCA 58 at para. 38, RA, Tab 24 ("There is no dispute that an open pit mining operation is a safety­
sensitive work environment, and that an employee impaired by drugs poses a safety risk not only to him or herself, but also to other 
employees. The concept of "undue hardship" has to be considered with those safety concems in mind"). 
59 Veronia School District47j v. Acton, 515 U.S. 646, 663 (1995), RA, Tab 54 ("in Skinner ... we upheld the Govemment's drug­
testing program based on finding of drug use by railroad employees nationwide, without proof that a problem existed on the 
particular railroads whose employees were subject to the tesf'). 
60 Skinner v. Railway Labor Executives' Assn., 489 U.S. 602,620,627-628 (and 624-625) (1989), RA, Tab 47, emphasis added. vide 
British Columbia Securities Commission v. Branch, [ 1995] 2 S.C.R. 3 at para. 64, RA, Tab 4 ("in a highly regulated industry, such as 
the securities market, the individual is aware, and accepts, justifiable state intrusions .... As such, an individual engaging in such activity has 
a low expectation of privacy in business records"). cf.: Esso Petroleum Canada v. Communications, Energy & Paperworkers ' Union, 
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50. Similarly, in Von Raab, released concurrently with Skinner, the U.S. Supreme Court held that 

it did not violate the Fourth Amendment for customs officials to be subjected to suspicionless drug 

tests, even though there was no history of drug problems among this group of employees:61 

W.e think Customs employees who are directly involved in the interdiction of illegal drugs or who are 
required to carry firearms in the line of duty likewise have a diminished expectation of privacy in 
respect to the intrusions occasioned by a urine test. Unlike most private citizens or government 
employees in general, employees involved in drug interdiction reasonably should expect effective 
inquiry into their fitness and probity. Much the same is true of employees who are required to carry 
firearms. Because successful performance of their duties depends uniquely on their judgment and 
dexterity, these employees cannot reasonably expect to keep from the Service personal information 
that bears directly on their fitness .... While reasonable tests designed to elicit this information 
doubtless infringe some privacy expectations, we do not believe these expectations outweigh the 
Govemment's compelling interests in safety and in the integrity of our borders . 

. . . {P]etitioners point out that the Service's testing scheme was not implemented in response to any 
perceived drug problem among Customs employees ... 

Petitioners' ... contention evinces an unduly narrow view of the context in which the Service's 
testing program was implemented. Petitioners do not dispute, nor can there be doubt, that drug abuse 
is one of the most serious problems confronting our society today. There is little reason to believe 
that American workplaces are immune from this pervasive social problem, as is amply iII ustrated by 
our decision in Railway Labor Executives . ... Detecting drug impairment on the part of employees 
can be a difficult task, especially where, as here, it is not feasible to subject employees and their work 
product to the kind of day-to-day scrutiny that is the norm in more traditional office environments .... 
In light of the extraordinary safety and national security hazards that would attend the promotion of 
drug users to positions that require the carrying of firearms or the interdiction of controlled 
substances, the Service's policy of deterring drug users from seeking such promotions cannot be 
deemed unreasonable. 62 

51. Canadian jurisprudence is to the same effect. While this Court has never considered random 

alcohol or drug testing by employers, it has frequently upheld random vehicle stops to check for 

sobriety as a justified intrusion upon individual rights under s. I of the Charter.63 As Charron J. 

stated in Orbanski: 

First, we are concerned here with the use of a vehicle on a highway. This Court has recognized that, 
while movement in a vehicle involves a "liberty" interest in a general sense, it cannot be equated to 

Local 614 (1994), 56 L.A. C. (41h) 440 (McAlpine, Chair) at paras. 76-83, RA, Tab 17; and Greater Toronto Airports Authority v. 
Public Service Alliance of Canada, Local 0004 (2007), 90 C.L.A.S. 177 (Devlin) at paras. 286-287, RA, Tab 19. 
61 Veronia School District47j v. Acton, 515 U.S. 646,663 (1995), RA, Tab 54 ("in Von Raab ... there was no documented history of 
drug use by any customs officials"). 
62 National Treasury Employees Union v. Von Raab, 489 U.S. 656, 672-674 (and 675, footnote 3) (1989), RA, Tab 28, emphasis 
added. vide R. v. Orbanski, [2005] 2 S.C.R. 3 at paras. 25-26, RA, Tab 41. cf. Chandler v. Miller, 520 U.S. 305, 321-323 ( 1997), RA, 
Tab I I, where drug testing was found invalid under the Fourth Amendment when it was directed at persons not holding safety­
sensitive positions. 
63 R. v. Nolet, [20 I 0] I S.C.R. 85 I at para. 25, RA, Tab 40 ("The Court has ruled on a number of occasions that pursuant to statutory 
authority, the police officers can randomly stop persons for ' reasons related to driving a car such as checking the driver's licence and 
insurance, the sobriety of the driver and the mechanical fitness of the vehicle': Ladouceur (Ont.), at p. 1287"). vide: R. v. Hufsky, 
(1988) I S.C.R. 621 at 633-637, RA, Tab 38; R. v. Ladouceur, [1990] I S.C.R. 1257 at 1273-1276 and 1278-1289, RA, Tab 39; and R. 
v. Decorte, [2005] I S.C.R. 133 at para. 3, RA Tab 35. 
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the ordinary freedom of movement of the individual that constitutes one of the fundamental values of 
our democratic society. Rather, it is a licensed activity that is subject to regulation and control for 
the protection of life and property: see Dedman v. The Queen, [1985] 2 S.C.R. 2, at p. 35. The need 
for regulation and control of the use of vehicles on the highway is heightened both because of the high 
prevalence of the activity and its inherent dangers. 

Second, the effective regulation and control of this activity give rise to a unique challenge when it 
comes to protecting users of the highway from the menace posed by drinking and driving. This 
challenge arises from the fact that drinking and driving is not in and of itself illegal. It is only 
driving with an impermissible amount of alcohol in one's body, or driving when one'sfaculties are 
impaired, that is criminalized. The line between the permissible and the impermissible is not always 
easy to discern, and the necessary screening can only be achieved through "field" enforcement by 
police officers. It follows that these officers must be equipped to conduct this screening, though with 
minimal intrusion on the individual motorist's Charter rights. 

Third, the challenge in this area of law enforcement is increased by the fact that the activity in 
question is ongoing and the drinking driver who has exceeded permissible limits presents a continuing 
danger on the highway. The aim is to screen drivers at the road stop, not at the scene of the 
accident. Hence, effective screening at the roadside is necessary to ensure the safety of the drivers 
themselves, their passengers, and other users of the highway. Effective screening should also be 
achieved with minimal inconvenience to the legitimate users of the highway . 

. . . The legality and constitutionality of random vehicle stops pursuant to general statutory vehicle 
stop powers was confirmed in Ladouceur . . . 

It is also settled law that the police have the authority to check the sobriety of drivers. This authority 
was found to exist at common law in Dedman . . .. 64 

52. In the pre-Charter case of Dedman cited in Orbanski, Le Dain J. found that random vehicle 

stops to check for sobriety under the R.I.D.E. program were also "reasonable" at common law: 

.. . The interference with liberty must be necessary for the carrying out of the particular police duty 
and it must be reasonable, having regard to the nature of the liberty interfered with and the 
importance of the public purpose served by the interference. Because of the seriousness of the 
problem of impaired driving, there can be no doubt about the importance and necessity of a 
program to improve the deterrence of it. The right to circulate on the highway free from 
unreasonable interference is an important one, but it is, as I have said, a licensed activity subject to 
regulation and control in the interest of safety. The objectionable nature of a random stop is chiefly 
that it is made on a purely arbitrary basis, without any grounds for suspicion or belief that the 
particular driver has committed or is committing an offence. It is this aspect of the random stop that 
makes it capable of producing unpleasant psychological effects for the innocent driver. These effects, 
however, would tend to be minimized by the well-publicized nature of the program, which is a 
necessary feature of its deterrent purpose. Moreover, the stop would be of relatively short duration 
and of slight inconvenience. Weighing these factors, I am of the opinion that having regard to the 
importance of the public purpose served, the random stop, as a police action necessary to the 
carrying out oft/tat purpose, was not an unreasonable interference with the right to circulate on 
the public highway. It was not, therefore, an unjustifiable use of a power associated with the police 
duty, within the Waterfield test. I would accordingly hold that there was common law authority for 
the random vehicle stop for the purpose contemplated by the R.LD.E. program.65 

64 R. v. Orbanski, [2005] 2 S.C.R. 3 at paras. 24-26 and 40-41 (and 1-4), RA, Tab 41, emphasis added. 
65 R. v. Dedman, [1985] 2 S.C.R. 2 at 35-36, RA, Tab 36, emphasis added. 
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53. While the Union cites a handful of cases in its Factum for the proposition that random alcohol 

testing has been rejected by Canadian arbitrators absent evidence of reasonable cause, those cases are 

distinguishable. 

54. First, in the Goodyear decision from the Quebec Court of Appeal cited at paragraph 98 of the 

Union's Factum, the Court held that the workplace was not even dangerous: 

Goodyear operates a tire manufacturing plant in Valleyfield. The business itself has nothing of the 
dangerousness that would require special protective measures for the public and the company's 
employees. However, the arbitrator identified 147 motorized vehicle and mill operator positions 
requiring a high level of concentration and perfect perception. He called them [TRANSLATION] 
"safety-sensitive positions" .66 

55. Second, the Nanticoke case cited at paragraphs 76-80 and 97 of the Union's Factum only 

involved challenges to random drug testing policies by blood, urine or buccal swabs, not random 

alcohol testing by breathalyzer. This distinction, which is acknowledged in the Union's Factum 

itself,67 was emphasized by Arbitrator Picher in Nanticoke: 

.. . [T]his grievance does not concem alcohol testing ... 

. . . On the whole, we are satisfied that their evidence does confirm, beyond any real controversy, that 
the cheek swab test introduced by the Company as part of its random and unannounced drug 
testing policy does accurately detect actual impairment in the subject tested at the time the test is 
taken. It should be noted, however, that the process cannot be analogised to the breathalyser test. 
While the breathalyser yields an immediate result readable by the technician administering the test, 
there is no immediate reading of a result or confirmation of actual impairment with the oral fluid 
drug test. As that test is administered, the sample must be sent to a laboratory, in the case of the 
Company in Houston, for analys is before any result is known. In fact, as discussed below, an 
employee who is impaired by cannabis consumption at the time he or she takes an ora/fluid drug 
test may, in alii ikelihood, be sent immediately to work in a safety sensitive position, the result of the 
test being known only many days later . ... 

. . . As noted above, for reasons expressed in our preliminary award, we have found that the Union 
local before us has effectively accepted the legitimacy of random breathalyser testing, not having 
grieved such tests since the certification of the Un ion at Nanticoke in 1995. That circumstance is to 
be distinguished from the dispute before us, relating as it does to the introduction of a new form of 
random drug testing by the analysis of oral fluids, in May of 2003.68 

66 Local/43 of the Communications, Energy and Papenvorkers Union of Canada v. Goodyear Canada Inc., 2007 QCCA 1686 at para. 
24, RA, Tab 26, emphasis added. 
67 See para. 77 of the Union's factum. 
68 Imperial Oil Ltd. v. Communications, Energy and Papenvorkers Union of Canada, Local 900 (Lussier Grievance) (2005), 157 
L.A. C. (4'h) 225 (Picher, Chair) at paras. 9, 27 and 102 (and 2, 113 and 124), affd, (2008] O.J. No. 489 (Div. Ct.), affd (2009), 96 
O.R. (3d) 668 (C.A.), RA, Tab 20A, emphasis added. c[. paras. 116, 118 and 126. A similar distinction is drawn in United 
Transportation Union v. Canadian Pacific Ltd. (Hutchinson Grievance) ( 1987), 31 L.A. C. (3d) 179 (Picher) at paras. I 0-11, RA, Tab 
53, a case cited at paras. 65-72 of the Union's Factum. 
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56. Indeed, in the appeal from the Nanticoke decision, the Ontario Court of Appeal described the 

Nanticoke employer's random alcohol testing policy as " legitimate" and as having been "approved in 

Entrop", and also cited the earlier Alberta ruling in Strathcona69 which upheld the Nanticoke 

employer's random alcohol testing policy under the KVP test: 

The fact that Imperial's Policy, in contrast to the testing policies of other employers, legitimately 
permits random breathalyser alcohol testing was front and centre to the entire hearing before the 
Board. The Majority's reasons afford no evidence that it somehow lost sight of this important factor 
when analyzing the provisions of the Policy and the Collective Agreement. On the contrary, the 
Majority expressly recognized that the Board's preliminary award and an earlier arbitration case in 
Alberta had both addressed Imperial's right to conduct random breathalyser tests for the detection 
of alcohol impairment ... 

Moreover, the Majority was alert to Imperial's contention that its random oral fluid drug testing was 
analogous to the random alcohol breathalyser testing approved in Entrop. As it was entitled to do, 
the Majority considered, and rejected, this contention on the basis of the evidence before it that oral 
fluid drug testing in fact did not permit immediate detection of drug impairment on-the-job ... 70 

57. Entrop is important here because Laskin J.A. recognized that random alcohol testing 

"stand[s] on a different footing" than random drug testing for the purposes of the Ontario Human 

Rights Act.71 This was before the obiter relied on by the Union herein from the subsequent arbitral 

decision, made in relation to the same policy as in Entrop, in Nanticoke. Based on this distinction, 

Laskin J.A. found the random drug testing component of the employer's policy did not meet the 

applicable test, even though its random alcohol testing component did: 

... The important difference between alcohol and drug testing is that a positive drug test does not 
demonstrate impairment; a positive breathalyzer reading does. I therefore think that random alcohol 
testing for safety-sensitive positions, though prima facie discriminatory, can be justified providing the 
sanctions for a positive test are individually tailored .... 

... [Djrug testing suffers from one fundamental flaw. It cannot measure present impairment. A 
positive drug test shows only past drug use. It cannot show how much was used or when it was 
used. Thus, the Board found that a positive drug test provides no evidence of impairment or likely 
impairment on the job. It does not demonstrate that a person is incapable of performing the 
essential duties of the position. The Board also found on the evidence that no tests currently exist to 
accurately assess the effect of drug use on job performance and that drug testing programs have 
not been shown to be effective in reducing drug use, work accidents or work performance 

69 Communications, Energy and Paperworkers Union, Local 777 v. Imperial Oil Ltd. (unreported) (27 May 2000) (Christian, Chair), 
AA, Tab 3. 
70 Imperial Oil Ltd. v. Communications, Energy and Papenvorkers Union of Canada, Local900 (Lussier Grievance) (2009), 96 O.R. 
(3d) 668 (C.A.) at paras. 60-61, RA, Tab 20 C, emphasis added. 
71 Entrap v. Imperial Oil Ltd. (2000), 50 O.R. (3d) 18 (C.A.) at para. 106, RA, Tab 16. While the within appeal does not involve a 
challenge to the Policy based on human rights legislation, the test applied by the Court of Appeal in Entrap involves considerations 
which are similar to the KVP test relied on by the Union: H.M. Smith and J.L. Anthony, " Walking the Centre Line: Balancing an 
Employee's Right to Privacy in Drug and Alcohol Policies in the Atlantic Offshore Oil Industry" (2003) 26 Dalhousie L.J. 591 at 613, 
RA, Tab 62. 
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problems. On these findings, random drug testing for employees in safety-sensitive positions cannot 
be justified as reasonably necessary to accomplish Imperial Oil's legitimate goal of a safe workplace 
free of impairment. 

The provisions for random alcohol testing for employees in safety-sensitive positions stand on a 
different footing. Breathalyzer testing can show impairment. The expert evidence at the hearing 
confirmed the reliability and utility of breatllalyzer testing to measure alcohol impairment, and the 
Commission conceded its reliability and utility. The Commission also took no issue with the standard 
used by Imperial Oil, 0.04 per cent. Studies indicated that with a blood alcohol concentration of0.04 
per cent most individuals show discernible signs of impairment. . .. 

Because alcohol testing does indicate "actual impairment of ability to perform or fulfil the essential 
duties or requirements of the job, as opposed to merely detecting tile presence of substances in tile 
system" ... such testing is consistent with the Commission's policy statement.72 

58. The U.S. Supreme Court also distinguished between breath and drug tests in Skinner: 

. .. chemical analysis of urine, I ike that of blood, can reveal a host of private medical facts about an 
employee, including whether he or she is epileptic, pregnant, or diabetic. 

The breath tests authorized by Subpart D of the regulations are even less intrusive than the blood 
tests prescribed by Subpart C. Unlike blood tests, breath tests do not require piercing the skin and 
may be conducted safely outside a hospital environment and with a minimum of inconvenience or 
embarrassment. Further, breath tests reveal the level of alcohol in the employee's bloodstream and 
nothing more. Like the blood-testing procedures mandated by Subpart C, which can be used only to 
ascertain the presence of alcohol or controlled substances in the bloodstream, breath tests reveal no 
other facts in which the employee has a substantial privacy interest. . .. In all the circumstances, we 
cannot conclude that the administration of a breath test implicates significant privacy concerns. 73 

59. These differences between drug and alcohol testing distinguish the Nanticoke and Canadian 

Pacific drug cases relied on by the Union/4 as well as the other pre-Entrap cases where arbitrators 

conflated random drug and alcohol testing/5 often in the context of challenges to drug testing 

policies alone.76 They are also reflected in the arbitral jurisprudence itself. While there is not a 

single case in which a Canadian arbitrator has upheld a random drug testing policy under the KVP 

72 Entrap v. Imperial Oil Ltd. (2000), 50 O.R. (3d) 18 (C. A.) at paras. 86, 99, I 06 and Ill, RA, Tab 16, emphasis added. vide Navis tar 
Canada, inc. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada), Local504 
(Substance Abuse Grievance) (20 I 0), 195 L.A. C. (4th) 144 (Newman) at para. 69, RA, Tab 29. 
73 Skinner v. Railway Labor Executives ' Assn., 489 U.S. 602, 617, 625-626 ( 1989), RA, Tab 47, emphasis added. 
74 B. Johnston and T. Erskine, "Testing the Limits: A lcohol & Drug Testing for Offshore Employees" (200 I) 24 Dalhousie L.J. 3 16 at 
327 and 331, RA, Tab 58 ("Despite decisions which have held random drug testing to be either unreasonable or discriminatory, 
ram/om alcohol testing is now considered acceptable"); C. Pierce, "Balancing Employer Policies and Employee Rights: The Role of 
Legislation in Addressing Workplace Alcohol and Drug Testing Programs" (2008) 46 Alta. L. Rev. 14 1 at 160, RA, Tab 59 ("while 
ram/om alcohol testing has been found to be reasonable, the law regarding random drug testing is uncertain"). 
75 Esso Petroleum Canada v. Communications, Energy & Paperworkers' Union, Local614 ( 1994), 56 L.A.C. (4th) 440 (McAlpine, 
Chair), affd, [ 1996] B.C.L.R.B.D. No. 257 (Young, Longpre and Mullin, Vice-Chairs), RA, Tab 17; Metropol Security, a division of 
Barnes Security Services Ltd. v. United Steelworkers of America, Local5296 (Drug and Alcohol Testing Grievance) ( 1998), 69 L.A. C. 
(4th) 399 (Whitaker), RA, Tab 27. 
76 Re Sarnia Cranes Ltd., (1999] O.L.R.D. No. 1282 (Should ice, Vice-Chair) at para. 51, RA, Tab 44; Trimac Transportation Services 
- Bulk Systems v. Transportation Communications Union ( 1999), 88 L.A. C. (4th) 237 (Burkett) at paras. I and 75, RA, Tab 51 . 
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principles, there are at least four cases in which random alcohol testing policies involving safety­

sensitive employees have been permitted to stand, in addition to Entrap itself:77 

(a) in the Strathcona case cited by the Court of Appeal in Nanticoke, Arbitrator Christian 

upheld a random alcohol testing policy for safety-sensitive refinery employees/8 

(b) in Greater Toronto, Arbitrator Devlin upheld a random alcohol testing policy for 

safety-sensitive airport employees;79 

(c) in JD. Irving, the Board upheld a policy by Irving's parent company virtually 

identical to the present one, without suggesting that its random alcohol testing 

component- which it quoted in the decision- was invalid;80 and 

(d) in the Irving Policy Grievance case decided shortly before the decision of the Board, 

Arbitrator Bladon observed that the random alcohol testing component of this Policy 

itself was "warranted by virtue of [the employee's] safety sensitive position of 

employment" and was " in line with the Canadian model".81 

60. The Strathcona case is particularly significant, since Arbitrator Christian upheld a random 

alcohol testing policy for safety-sensitive refinery employees even though the employer's witness 

"was not aware of any incident at the Strathcona Refinery that was caused by substance abuse", 

aml could identify only "one post-incident test at the Strathcona Refinery that was positive". 82 The 

sole "evidence" of a problem at the refinery was the grievor's own positive test, and a cross-country 

77 cf. Petro-Canada Lubricants Centre {Mississauga) v. Communications, Energy and Papenvorkers Union of Canada, Local 593 
{Alcohol and Drug Policies Grievance) (2009), 186 L.A.C. (4th) 424 (Kaplan), RA, Tab 34, which is distinguished in the NBCA 
Decision: see AR, Vol. I, Tab 2(e), NBCA Decision, para. 49. 
78 Communications, Energy and Paperworkers Union, Loca1777 v. Imperial Oil Ltd. (unreported) (27 May 2000) (Christian, Chair) at 
82, AA, Tab 3 ("breathalyser testing is minimally intrusive of privacy"). 
79 Greater Toronto Airports Authority v. Public Service Alliance of Canada, Local 0004 (2007), 90 C.L.A.S. 177 (Devlin) at para. 267 
(and 270 and 274), RA, Tab 19 ("I cannot conclude that the implementation of random a/coho/testing of employees in safety­
sensitive positions was unreasonable. As noted previously, such testing involves the use of a calibrated breathalyzer, which can 
accurate ly detect impairment"). 
80 J. D. Irving v. Communications, Energy and Paperworkers' Union, Local /04 and 1309 (Drug and Alcohol Policy Grievance) 
(2002), Ill L.A.C. (4th) 328 (Picher, Chair) at para. 4, RA, Tab 23. 
81 Irving Paper, Division of J.D. Irving Ltd. v. Communications, Energy and Paperworkers Union of Canada (Policy Grievance) 
(2007), 165 L.A. C. (4th) I 07 (Bladon) at para. 16, RA, Tab 22, emphasis added. 
82 Communications, Energy and Papen vorkers Union, Local 777 v. Imperial Oil Ltd. (unreported) (27 May 2000) {Christian, Chair) at 
57, AA, Tab 3, emphasis added. 
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survey of all the employer's employees that did not even identify them by workplace and reported 

only a "small" incidence rate. 83 Yet Arbitrator Christian stated: 

The question is whether there is evidence upon which the Employer could rationally conclude that 
alcohol and drug use might cause catastrophic damage at the Strathcona Refinery. We agree with 
Arbitrator Beatie in Glenbow that an Employer does not have to wait for a "serious incident of loss, 
damage, injury or death" to occur before taking action. Likewise, given the inherent risks at the 
Refinery, the Employer is not bound to bide its time, patiently building a case in favour of random 
testing, one incident after another. 

We are of the view that the Canadian Facts Survey provides cogent information about the views of the 
employees at the Strathcona Refinery. We accept that management was legitimately concerned about 
the threat to safety given the views expressed by the employees. We accept that the survey provides a 
rational and sufficient foundation for the random testing Policy. 

We believe this case is analogous to the Glenbow and Canada Post cases. Here there is a problem or 
potential problem which justifies the Employer in implementing a process which results in screening 
all employees .... 84 

61. Third, the Canadian National decision cited at paragraphs 73-75 of the Union's Factum is 

distinguishable on two grounds. First, it was not concerned with random testing at all, 85 as is 

acknowledged in the Union's factum. 86 Second, and of great importance, Canadian National was 

decided prior to Entrop, and thus prior to the Ontario Court of Appeal's clarification of the 

distinction between drug and alcohol testing. 

62. It is also significant that Arbitrator Picher in Canadian National stated: 

. . . As a number of the arbitral awards reflect, it is generally accepted that in analyzing the 
reasonableness of a drug and alcohol testing policy for the purposes of KVP standards, there may be a 
burden upon the employer to first demonstrate the need for such a policy, including an examination 
of whether alternative means for dealing with substance abuse in the workplace have been exhausted. 
While I do not disagree with those principles, I believe a note of caution should be registered, 
particularly with respect to that requirement. It seems to the Arbitrator that there are certain 
industries which by their very nature are so highly safety sensitive as to justify a high degree of 
caution on the part of an employer without first requiring an extensive history of documented 
problems of substance abuse in the workplace. Few would suggest that the operator of a nuclear 
generating plant must await a near meltdown, or that an airline must produce documentation of a 
sufficient number of inebriated pilots at the controls of wide-body aircraft, before taking firm and 
forceful steps to ensure a substance-free workplace, by a range of means that may include recourse 
to reasonable grounds drug and alcohol testing. The more highly risk sensitive an enterprise is, the 

83 Communications, Energy and Paperworkers Union, Loca/777 v. Imperial Oil Ltd. (unreported) (27 May 2000) (Christian, Chair) at 
59, AA, Tab 3. 
84 Communications, Energy and Paperworkers Union, Local777 v. Imperial Oil Ltd. (unreported) (27 May 2000) (Christian, Chair) at 
73, AA, Tab 3, emphasis added. 
85 Canadian National Railway Co. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW­
Canada) (2000), 95 L.A.C. (41h) 341 (Picher) at para. 135, RA, Tab 8. 
86 See para. 73 of the Union's factum. See also AR, Vol. I, Tab 2(e), NBCA Decision, para. 39. 
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more an employer can, in my view, justify a proactive, rather titan a reactive, approach designed to 
prevent a problem before it manifests itself. Whi le more stringent thresholds may fairly be applied in 
non-safety sensitive work settings, as for example among clerical or bank employees, boards of 
arbitration should be cautious before requiring documented near disasters as a pre-condition to a 
vigilant and balanced policy of drug and alcohol detection in an enterf;'ise whose normal 
operations pose substantial risks for the safety of employees and the public. 7 

63. It is submitted that these comments by Arbitrator Picher apply here. As recognized in 

Strathcona, employers in inherently dangerous workplaces should not have to wait until an 

institutional alcohol problem develops before implementing random alcohol testing for employees in 

safety-sensitive positions. The Canadian National principle should apply in this context as well. 

64. Indeed, this was recognized by the Board itself, as with both levels of court below: 

There are numerous statements in the cases to the effect that an employer, to be successful, must lead 
evidence of a problem existing in its own workplace, but as a general statement I th ink this is 
somewhat overbroad. Evidence of risk may be available from the nature of the industry itself. The 
cases recognize a lighter burden ofjustification on an employer engaged in the operation of an ultra­
hazardous endeavour.88 

65. The difficulty in this case is not with the principle that an employer does not have to lead 

evidence of a prior alcohol abuse problem at the plant before introducing random alcohol testing in a 

safety sensitive position. Both the majority and dissent in the Board accepted that. The difficulty is 

the degree of dangerousness required. All of the cases discussed above, including Arbitrator Picher's 

comments in Canadian National about dangerous workplaces, speak of "dangerous". Here, the 

Board held that the Mill is indeed dangerous. 89 However, it went on to adopt the super-added 

qualification, for the first time in the jurisprudence, that it be "ultra" dangerous: 

... The cases recognize a lighter burden ofjustification on an employer engaged in the operation of an 
ultra-hazardous endeavour. 

The subtext of Mr. Moorehouse's remarks - his attempt to pull the Irving operation level with the 
dangers posed by a chemical plant- was not persuasive. His evidence on this point was conclusionary 
to the effect that this plant belongs in the category of ultra-dangerous operations, to which he 
believes chemical plants belong. On the evidence I have, I do not share that conclusion. There is not 

87 Canadian National Railway Co. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW­
Canada) (2000), 95 L.A. C. (41

h) 341 (Picher) at para. 195, RA, Tab 8, emphasis added. vide Re Ottawa Fibre Inc. and E. C. W U., Local 
1541 (1992), 29 C.L.A.S. 22 (Abbott) at para. 37, RA, Tab 43 ("in an industrial setting of danger, repeated emergencies, stress and 
frequent injuries to employees, it surely is unreasonable to expect employers to wait until one or another of their employees 
demonstrates impairment through alcohol or drug ingestion before discipl ine can be justified"). 
88 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 46, emphasis added. vide: AR, Vol. I, Tab 2(c), NBQB Decision, 
paras. 63 and 65; AR, Vol. I, Tab 2(e), NBCA Decision, paras. 7-8; Communications, Energy and Papenvorkers Union, Local777 v. 
Imperial Oil Ltd. (unreported) (27 May 2000) (Christian, Chair) at 63 and 73, AA, Tab 3; and Imperial Oil Ltd. v. Communications, 
Energy and Papenvorkers Union of Canada, Loca/900 (Lussier Grievance) (2005), 157 L.A. C. ( 41h) 225 (Picher, Chair) at para. I 02, 
aff'd, [2008] O.J. No. 489 (Div. Ct.), aff'd (2009), 96 O.R. (3d) 668 (C.A.), RA, Tab 20A. 
89 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 64. 
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a sufficient case made out to put the operation of this kraft pulp mill in the same category of risk as 
a nuclear plant, an airline, a railroad or a chemical plant, or like industries.90 

66. There was no support for this requirement in the jurisprudence. Far from restricting 

Canadian National to workplaces that are "ultra" dangerous, Canadian arbitrators have recognized 

that a wide variety of workplaces are "dangerous" or "safety-sensitive" within the meaning of this 

case law. These include a railway operation,91 an open-pit mine,92 a nylon intermediates plant,93 a 

sawmill,94 a food production plant,95 an airport,96 a petrochemical facility,97 an auto parts storage and 

shipping warehouse,98 a concrete delivery truck99 and an aluminum smelter. 100 

67. Indeed, many of these workplaces shared the same dangers as the Mill. In Dupont, 

Arbitrator Picher held that a nylon intermediates plant was inherently dangerous: 

The evidence given by both the Union and the Company w itnesses was consistent in describing the 
workplace and the manufacturing function carried out therein as "inherently dangerous". The 
uniform testimony reveals that the manufacturing processes involve the use of explosive, flammable, 
caustic and corrosive materials and chemicals. These materia ls and chemicals are subjected to 
extremely high pressures and temperatures and are subject to explosion if improperly treated .... 

. . . As we have found, above, the entire bargaining unit workforce occupies positions that are properly 
characterized as highly "safety sensitive". In these circumstances, the Board cannot accept the 
submission of the Union that the Company must show that it has a safety problem precipitated by 
drug and/or alcohol abuse before it can justify the implementation of a Drug and Alcohol Policy 
involving reasonable cause drug and alcohol testing .... 101 

90 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 46 and 65, emphasis added. 
91 Canadian National Railway Co. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW­
Canada) (2000), 95 L.A.C. (4'h) 341 (Picher) at paras. 175 and 196, RA, Tab 8. 
92 Fording Coal Ltd. v. United Steelworkers of America, Loca/7884, [2002) B.C.C.A.A.A. No.9 (Hope) at paras. 23-24, RA, Tab 18. 
93 Dupont Canada Inc. v. Communications, Energy Papenvorkers Union of Canada, Loca/28-0 (Drug and Alcohol Policy Grievance) 
(2002), 105 L.A.C. (41h) 399 (Picher, Chair) at paras. 6-7 and 16-1 8, RA, Tab 15. 
94 Weyerhaeuser Co. v. Industrial, Wood and Allied Workers of Canada (2004), 127 L.A. C. ( 4'h) 73 (Taylor) at paras. 126-1 34, RA, 
Tab 57. 
95 ADM Agri-lndustries Ltd. v. National Automobile, Aerospace, Transportation and General Workers' Union of Canada (CAW­
Canada), Local 195 (Substance Abuse Policy Grievance), [2004) C.L.A. D. No. 6 10 (Springate) at paras. 4-6 and 78-79, RA, Tab I. 
96 Greater Toronto Airports Authority v. Public Service Alliance of Canada, Local 0004 (2007), 90 C.L.A.S. 177 (Devlin) at para. 222, 
RA, Tab 19. 
97 Imperial Oil Ltd. v. Communications, Energy and Papenvorkers Union of Canada, Local 900 (Lussier Grievance) (2005), 157 
L.A. C. (4'h) 225 (Picher, Chair) at para. 87, aff'd, [2008] 0.1. No. 489 (Div. Ct.), aff'd (2009), 96 O.R. (3d) 668 (C.A.), RA, Tab 20A. 
98 Navistar Canada, Inc. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada) .. 
Loca/504 (Substance Abuse Grievance) (20 10), 195 L.A.C. (41h) 144 (Newman) at para. 63, RA, Tab 29. 
99 Du.fferin Concrete v. Teamsters, Loca/ 230 (Luck Grievance) (20 10), 200 L.A.C. (41h) 38 1 (Kaplan) at para. 7, RA, Tab 13. 
100 Rio Tin to A/can Primary Metal (Kitimat/Kemano Operations British Columbia} v. National Automobile, Aerospace Transportation 
and General Workers of Canada (CAW-Canada) Local, 2301 (Drug and Alcohol Grievance) (20 I I), 204 L.A. C. (4th) 265 (Steeves) at 
para. 6, RA, Tab 45. 
101 Dupont Canada Inc. v. Communications, Energy Papenvorkers Union of Canada, Loca/28-0 (Drug and Alcohol Policy Grievance) 
(2002), I 05 L.A. C. ( 4'h) 399 (Picher, Chair) at paras. 7 and 16 (and 18), RA, Tab 15, emphasis added. 
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68. The same principle was applied to a logging company in Weyerhaeuser, whose operations 

included sawmills similar to the Mill itself: 

In support of its contention that the industry in which the Company is engaged is inherently safety 
sensitive, the Company made the following uncontroverted submission: 

Sawmills operate using a variety of oils and chemicals which would be harmful to the 
environment if not properly contained and used. Further environmental risks are posed if 
processes which control the emissions of dust, steam, and wood waste products are not 
properly monitored and operated. 

Modern mills have many safety features that older mills lacked, but they also tend to be far 
more automated and move materials much faster. Many pieces of equipment in 
Weyerhaeuser's mills operate by pre-programmed logic controls. This means thatmaclzinery 
can suddenly function even if there is no local operator actually present. This presents a 
constant danger as employees must be aware of this potential at all times . ... 

The machinery in sawmills is extremely powerful, often exceedingly sharp, and operates at 
high speed and fairly automatically. The power used to run the machinery is equally 
impressive and inherently dangerous. Large heavy duty loaders are both powerful and often 
have limited visibility. Machinery in mill processes typically use very large electrical 
current to operate, and is increasingly complex. These factors also pose safety hazards and 
potential for injury or accident. 

Sawmills continue to produce very serious industrial injuries including fatalities. There is 
also potential for environmental damage through the potential for spillage of chemicals such 
as wood preservatives and paints or the malfunction of pollution control systems. These risks 
are magnified by the automated nature of modern mills, where there is often no person 
present to observe workers or the operation of automated equipment and processes. In 
every mill the risk of fire is a constant threat, both to the mill itself and to surrounding 
communities and ecosystems. 

The authorities do not limit the right of employers to enact testing policies to nuclear reactors, 
railways, mines and chemical plants. It was applied to sawmills in Irving although there is no 
discussion with respect to this point and no reasoning is provided. 

In my view, the Weyerhaeuser operations constitute an industry which by its very nature is 
inherently safety sensitive such that it "justifies a high degree of caution on the part of the employer 
without first requiring an extensive history of documented problems of substance abuse in the 
workplace" (CN Rail, p. 377) .... 102 

69. Accordingly, the arbitral jurisprudence is clear that an employer does not have to demonstrate 

a pre-existing alcohol problem before introducing a testing policy at an inherently dangerous 

102 Weyerhaeuser Co. v. Industrial, Wood and Allied Workers of Canada (2004), 127 L.A. C. (41
h) 73 (Taylor) at paras. 126-127 and 

129 (and 130 and 134), RA, Tab 57, emphasis added. vide J.D. Irving v. Communications, Energy and Paperworkers' Union, Local 
104 and 1309 (Drug and Alcohol Policy Grievance) (2002), Ill L.A.C. (41h) 328 (Picher, Chair) at paras. 8-9, RA, Tab 23. Most 
recently, in Navistar Canada, Inc. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW­
Canada), Local 504 (Substance Abuse Grievance) (2010), 195 L.A.C. (41h) 144 (Newman) at para. 63, RA, Tab 29, Arbitrator 
Newman held that an auto parts storage and shipping warehouse was safety-sensitive given its use of forklifts and heavy machinery, 
equipment which is a lso in use at the Mill. 
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workplace like the Mill. In requiring Irving to show the Mill was not only dangerous, but "ultra" 

dangerous, the Board applied an incorrect legal test, and reached a decision that was unreasonable. 

As this Court said in Nemeth: 

.. .ill order for a decision to be reasonable, it must relate to a matter within the Minister's statutory 
authority and he must apply the correct legal tests to the issues before him. As LeBel J. said on 
behalf of the Court in Lake v. Canada (Minister of Justice), 2008 SCC 23, [2008] 1 S.C.R. 761, at 
para. 41: 

[T[he Minister must, ill reaching his decisioll, applv the correct legal test. The Minister's 
conclusion will llOt be ratiollal or defensible if he has (ailed to carry out the proper 

l . 103 alla VSIS • .•. 

70. It is also telling that the Board offered no reasons about when an inherently dangerous 

workplace would become "ultra" dangerous. The close similarities between the Mill and the 

workplaces which meet the Canadian National test in the cases quoted above illustrate that a 

distinction between "ultra" dangerousness and dangerousness is unreasonable. This Court has 

rejected the kind of"distinction by degrees" drawn by the Board here. Indeed, it was the decision to 

abandon such a distinction that lay at the heart of Dunsmuir: 

... notwithstanding the increased clarity that Ryan brought to the issue and the theoretical differences 
between the standards of patent unreasonableness and reasonablelless simpliciter, a review of the 
cases reveals that any actual difference between them in terms of their operation appears to be 
illusory . ... Indeed, even this Court divided when attempting to determine whether a particular 
decision was " patently unreasonable", although this should have been self-evident under the existing 
test. .. Looking to either the magnitude or the immediacy of the defect in the tribunal's decision 
provides no meanillgful way in practice of distillguishing between a patently unreasonable and an 
unreasonable decision. As Mullan has explained: 

[T]o maintain a position that it is only the "clearly irrational" that will cross the threshold of 
patent unreasonableness whi le irrationality simpliciter will not is to make a nonsense of the 
law. Attaching the adjective "clearly" to irrational is surely a tautology. Like 
~~uniqueness", irratiollality either exists or it does llOI. There cannot be shades of 
irratiollality. 104 

B.' The Board Unreasonably Found the Policy Did Not Meet the Test 

71. Even if the Board did apply the correct legal test in requiring Irving to establish either that the 

Mill was "ultra" dangerous or that there was a pre-existing alcohol problem, its finding that Irving 

failed to justify the Policy under this test was also unreasonable. 

103 Nemeth v. Canada (Justice), [20 I 0] 3 S.C.R. 281 at para. I 0 (and 3, 58 and 115), RA, Tab 30, underlining in original, balding and 
italics added. vide Toronto {City) v. Canadian Union of Public Employees (C. U.P.E.), Local79, [2003] 3 S.C.R. 77 at para. 58, RA, 
Tab 49. 
104 Dunsmuir v. New Brunswick, [2008] I S.C.R. 190 at para. 41, RA, Tab 14, emphasis added. vide R. v.lpeelee, 2012 SCC 13 at para. 
86, RA, Tab 37. 
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72. First, no witness testified as to the characteristics of"ultra" dangerous workplaces, or as to 

the differences between the Mill and ' 'ultra" dangerous workplaces like railroads and chemical plants. 

Indeed, the only evidence before the Board was overwhelmingly to the contrary. It was undisputed 

that, like the railroad and chemical plant referred to by the Board, the Mill involved the use of 

railcars and hazardous chemicals. Further, Mr. Moorehouse, a 37-year Irving employee, testified that 

the Mill is "as close as you get to a chemical plant" .105 That evidence was not only uncontradicted, 

but was found to possess "significant support" by the Board. 106 

73. Yet the Board said: 

The subtext of Mr. Moorehouse's remarks - his attempt to pull the Irving operation level with the 
dangers posed by a chemical plant- was not persuasive. His evidence on this point was conclusionary 
to the effect that this plant belongs in the category of ultra-dangerous operations, to which he 
believes chemical plants belong. On the evidence I have, I do not share that conclusion. There is not a 
sufficient case made out to put the operation of this kraft pulp mill ill the same category of risk as a 
!luclear plant, an airli11e, a railroad or a chemical plant, or like i11dustries.101 

74. This conclusion was unreasonable given the evidence outlined above. 108 As the Court of 

Appeal held below: 

... The board held that Irving had failed to establish a "sufficient case" that its kraft mill could be 
placed in the same ultra-da11gerous category of risk such as a "nuclear plant, an airline, a railroad or a 
chemical plant". In my view, thejilldillg that a kraft mill does !lot fall withi11 the same category as 
a railroad or chemical plant is simply "u!lreaso!lable, . 

. . . If a railway compa11y which transports hazardous materials to various workplaces is entitled to 
adopt a policy with respect to random a lcohol testing then it should follow that a company which uses 
those materials in its operations is equally entitled to do so. Indeed, the Irving kraft mill uses 
hazardous materials such as chlorine dioxide, sulphuric acid, hydrogen peroxide, liquid a11d 
gaseous oxygen and methanol. Moreover, Irving's employees are responsible for loadi11g and 
unloading chemicals from rail cars and other types of vehicles. In short, it makes no sense that a 
rai lway operation is entitled to adopt a policy of random alcohol testing, but the customer who uses 
the toxic chemicals in its manufacturing process is not. When the facts are so viewed, the evidence of 
Irving's witness, Mr. Moorehouse, to the effect that a kraft mill is as close to a chemical plant as 
one can get makes emillellt good se11se and, as we know, refineries and chemical pla11ts are treated 
ill the arbitral jurisprudence as i!lherefltly dangerous work sites. 

The facts of the present case also reveal a kraft mill with a $350 million pressure boiler which has a 
"high pote11tial" for explosio11. The potential impact on the environment of a major catastrophe, such 
as a chemical spill, has never been challenged. The illtra-city locatio11 of the kraft mill and its 

105 AR, Vol. IV, Tab 4, Sudu1 Affidavit, Ex. I8, Board Decision, p. 6I, emphasis added. 
106 AR, Vol. IV, Tab 4, Sudu1 Affidavit, Ex. 18, Board Decision, p. 61. 
107 AR, Vol. IV, Tab 4, Sudu1 Affidavit, Ex. 18, Board Decision, p. 65, emphasis added. 
108 W. W. Lester (1978) Ltd. v. United Association of Journeymen and Apprentices of the Plumbing and Pipefltting Industry, Loca/ 740, 
[1 990] 3 S.C.R. 644 at 687-688 and 693, RA, Tab 56; Toronto Board of Education v. Ontario Secondary School Teachers' Federation, 
District 15, [ 1997] 1 S.C.R. 487 at para. 44 (and 47 and 78), RA, Tab 50; Canada Safeway Ltd. v. Retail, Wholesale and Department 
Store Union, Loca/454, [I 998] I S.C.R. 1079 at para. 66, RA, Tab 7. 
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proximity to the St. John River and Bay of Fundy would cause concern for any environmentalist. 
Indeed, at one point the board accepts that incorrect configuration of plant control systems by certain 
employees is noted as having a potential for "catastrophic failures" . ... 109 

7 5. Indeed, the Board did not even explain wlzy it concluded that the Mill fell outside the category 

of"ultra" dangerous operations, but simply asserted this as a fact. In the absence of any explanation 

for this finding, its decision cannot meet the level of transparency, justification and intelligibility 

required of reasonable decisions in Dunsmuir. 110 As Erb J. stated in Intercare: 

Because the Arbitrator's reasons do not disclose how site arrived at her findings on credibility and 
reliability in the context of the totality of the evidence before the Board, her decision cannot be said 
to be "transparent, justifiable and intelligible" in accordance with direction ofthe Supreme Court of 
Canada in Dunsmuir. I find that the standard of review of "reasonableness" has not beett 
satisfied. 111 

76. Further, the only evidence was that the Mill did have a pre-existing alcohol problem. 112 Mr. 

Moorehouse testified that there were eight (8) documented alcohol related incidents prior to the 

introduction of the Policy in 2006, and "a lot" of other undocumented ones. 113 Yet the Board simply 

dismissed this testimony as "not persuasive" and as not "indicative of a significant problem" at the 

Mi11. 114 As noted by the dissenting member of the Board: 

... a history of alcohol abuse in this plant was submitted and is partially outline in Exhibit 1 (15). The 
employer's witness testified that this was "by no means an exhaustive list" This history should not be 
dismissed lightly as it does point to evidence of a problem in this workplace. It is interesting to note 
that the last recorded case was in January 2006 just weeks before the implementation of the policy 
and the random alcohol testing .... 11 5 

77. Second, the Board's decision was also unreasonable since it was based on two inferences 

which lacked evidentiary support. 116 

78. The first unfounded inference was that the absence of positive test results meant there was 

little alcohol risk at the Mill. According to the Board: 

It is also a fact that from the February 1, 2006 implementation of the Policy to the date of the 
hearing- a period of22 plus months- there had been no positive random alcohol tests at the plant 

109 AR, Vol. I, Tab 2(e), NBCA Decision, paras. 26 and 55-56, emphasis added. 
110 Dunsmuir v. New Brunswick, [2008] I S.C.R. 190 at para. 47, RA, Tab 14. 
111 Canadian Union of Public Employees, LocalS v. lntercare Corporate Group Inc., 20 I 0 ABQB 387 at para. 43 (and 40), RA, Tab 
9, emphasis added. 
112 AR, Vol. I, Tab 2(e), NBCA Decision, para. 27; AR, Vol. I, Tab 2(c), NBQB Decision, paras. 65-72. 
113 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 66. 
114 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 67. 
11 5 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 87, emphasis added. 
11 6 Toronto Board of Education v. Ontario Secondary School Teachers' Federation, District 15, [ 1997] 1 S.C.R. 487 at paras. 45, 48, 
6 1 and 65, RA, Tab 50. 
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and no positive tests for reasonable cause .... Mr. Moorehouse believes this lack of positive testing 
occurs because of the deterrent effect of the policy. Perhaps so, but on his own record evidence the 
opposite could just as easily be the case, so there is nothing but a correlation. No causal inference 
favourable to the employer is avai lable from such evidence. 

This evidence gives a push in the direction of the conclusion that the employer belongs at the lower 
end of the scale in terms of the existence of incremental safety risk posed by alcohol use . ... 117 

79. This conclusion about the Mill falling at the "lower end of the scale" in terms of risk is not 

reasonably supported by the absence of positive test results. To the contrary, those test results 

suggest that the Policy succeeded in deterring alcohol use. The Board's reasoning here discloses the 

very error highlighted by the U.S. Supreme Court in Von Raab: 

... [Pjetitioners point out . .. the program actually has not led to the discovery of a significant 
number of drug users . ... 

The mere circumstance that all but a few of the employees tested are entirely innocent of 
wrongdoing does not impugn the program's validity . ... The Service's program is designed to 
prevent the promotion of drug users to sensitive positions as much as it is designed to detect those 
employees who use drugs. Where, as here, the possible harm against which the Government seeks 
to guard is substantial, the need to prevent its occurrence furnishes an ample justification for 
reasonable searches calculated to advance the Government's goal . ... [Nor would we think, in view 
of the obvious deterrent purpose of these searches, that the validity of the Government's airport 
screen ing program necessarily turns on whether significant numbers of putative air pirates are actually 
discovered by the searches conducted under the program .... When the Government's interest lies in 
deterring highly hazardous conduct, a low bzcidence of such conduct, far from impugning the 
validity of the scheme for implementing this interest, is more logically viewed as a hallmark of 

] 
118 success . ... 

80. The second unfounded inference was that Irving itself viewed the Mill as not posing a 

significant alcohol risk given that it limited the testing to 10% of its safety-sensitive employees: 

There is some indirect evidence from which the inference can be drawn that plant management 
does not regard the incremental safety risk posed by alcohol in this plant as being high among the 
incumbents in the safety sensitive positions. Management sets the testing parameters, including the 
percentage of safety sensitive employees to be tested. Because the random alcohol testing policy is 
based upon deterrence, the percentage chosen for testing represents its estimate of what is required 
to achieve that goal. 

Ten percent per year seems to be at the low end of the ranges disclosed by the evidence .... 119 

117 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 68-69, emphasis added. 
118 National Treasury Board Employees Union v. Von Raab, 489 U.S. 656,673-675 and footnote 3 (1989), RA, Tab 28, emphasis 
added. vide AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 87 ("The fact that there have been 110 positive tests or, more 
importantly, 110 further recorded situatio11s of alcohol abuse in the plant, reflects that the deterre11ce factor as described in Barb 
Butler's testimony is working"). 
119 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 67-68, emphasis added. 
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81. However, the fact that testing is limited to 10% of the safety-sensitive employees indicates 

nothing more than that Irving sought to design a Policy which was minimally intrusive. As the 

dissenting member of the Board observed: 

. .. [respectively submit that a more proper interpretation of this decision would he that choosing 
10% of the population achieves the desired effect of deterrence while keeping the policy less 
intrusive on the privacy rights of employees. 120 

82. Further, the expert evidence before the Board emphasized the importance of employer 

discretion in formulating workplace testing policies: 

Each company must decide what will work best; there is no model policy. Programs should be 
tailored to meet the specific needs of the workplace, and should be seen as a reasonable and 
responsible response to those stated needs .... 

. . . Employers must assess the risk potential in their business, and the ramifications of an accident or 
incident in which alcohol or dru~ use may be a contributing factor, and consequences together to meet 
their specific requirements . .. . 21 

83. In questioning whether a significant alcohol risk at the Mill could actually be deterred through 

a 10% testing group, the Board second-guessed Irving's exercise of business judgment. The B.C. 

Supreme Court cautioned against this in Bank of British Columbia: 

... Management must, of course, have acted genuinely. They must not have manipulated the terms of 
the Agreement to defeat the legitimate rights of employees. In making that assessment, however, the 
arbitrators must not infringe upon the right of management to assess a given situation, and to 
make a business judgment. The arbitrators must not weigh the evidence and substitute their own 
opinion for that of management . ... 122 

84. Similarly, in Sisters of St. Joseph, the Ontario Court of Appeal stated: 

The managers of the hospital are experts in their field, just as the Board is expert in its field. Given 
the clear management rights clause in this case, and given no allegation of had faith, the Board 
should not have made its own management decisions and imposed them on the hospital . ... 123 

85. Third, the Board failed to consider at least two relevant factors. 124 

86. As to the first relevant factor, the Board held that Irving was unlikely to benefit from the 

Policy by detecting impaired employees, such that the Policy was disproportionate to its intrusion 

120 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 87, emphasis added. 
121 AR, Vol. Ill, Tab 4, Sudul Affidavit, Ex. 6, pps. 19 and 30, emphasis added. 
122 Bank of British Columbia v. Union of Bank Employees, [1982] B.C.J. No. 1577 (S.C.) at para. 34 (and 42), RA, Tab 3, emphasis 
added. 
123 Sisters ofSt. Joseph ofthe Diocese of London in Ontario v. Service Employees Union, Local210, [1997] O.J. No. 3140 (C.A.) at 
para. 15, leave to appeal to S.C.C. refused, [1997] S.C.C.A. No. 504, RA, Tab 46, emphasis added. 
124 C. UP. E. v. New Brunswick Liquor Corp., [ 1979] 2 S.C.R. 227 at 237, RA, Tab 5; Levis (City) v. Fraternite des policiers de Levis 
Inc., [2007] I S.C.R. 59 1 at paras. 75 and 79-80, RA, Tab 25. 
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upon employee privacy rights. 125 This finding, which was again unsupported by any evidence, 

ignores that the primary goal of the Policy is to deter and not simply detect the use of alcohol. 

87. Indeed, the relevance of deterrence to random alcohol testing policies such as this was 

emphasized by the Ontario Court of Appeal in Entrop. As here, the random alcohol testing in Entrop 

was carried out by breathalyzer, and was limited to employees in safety-sensitive positions having a 

blood-alcohollevel in excess of0.04%. In holding that such a policy would meet the Ontario Human 

Rights Act test of reasonableness, Laskin J.A. focused on the need for deterrence: 

Despite the overwhelming expert evidence and the Commission's concession, the Board seemed 
unconvinced of the utility ofbreathalyzer testing to measure impairment. Moreover, she disagreed 
that random alcohol testing was reasonably necessary for employees in safety-sensitive positions. 
She held that "the provisions of the policy that provide for random alcohol testing are unlawful 
because [Imperial Oil] failed to prove such screening is reasonably necessary to deter alcohol 
impairment on the job." In Iter opinion other less drastic means existed to deter alcohol impairment 
Oil the job. Those means included various kinds of employee supervis ion and assessment programs. 

/find the evidence the Board relied on weak and Iter reasoning unpersuasive . ... 

Imperial Oil can legitimately take steps to deter and detect alcohol impairmellt among its employees 
in safety-sensitive jobs. Alcohol testing accomplishes this goal. For employees in safety-sensitive 
jobs, where supervision is limited or non-existent, alcohol testing is a reasollable requirement. 126 

88 . The U.S. Supreme Court in Skinner also emphasized the importance of deterrence, and found 

that the court below erred in invalidating testing requirements without taking this into account: 

While no procedure can identify al l impaired employees with ease and perfect accuracy, the FRA 
regulations supply an effective means of deterring employees engaged ill safety-sellsitive tasks from 
usillg colltrolled substallces or alcohol ill the first place . ... The railroad industry's experience with 
Ru le G persuasively shows, and common sense confirms, that the customary dismissal sanction that 
threatens employees who use drugs or alcohol while on duty cannot serve as an effective deterrent 
unless violators know that they are likely to be discovered. By ellsurillg that employees ill safety­
sensitive positions know they will be tested upon the occurrence of a triggering event, the timing of 
which no employee can predict with certainty, the regulations significantly increase the deterrent 
effect of the administrative penalties associated with the prohibited conduct. .. concomitantly 
increasing the likelihood that employees will forgo using drugs or alcohol while subject to being 
called for duty . 

. . . The court also failed to recognize that the FRA regulations are designed not only to discern 
impairment but also to deter it. Because the record indicates that blood and urine tests, taken 
together, are highly effective means of ascertaining on-the-job impairment and of deterring the use of 
drugs by railroad employees, we believe the Court of Appeals erred in concluding that the 

125 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, p. 72. 
126 Entrap v. Imperial Oil Ltd. (2000), 50 O.R. (3d) 18 (C.A.) at paras. 107-108 and 110, RA, Tab 16, emphasis added. 
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postaccident testing regulations are not reasonably related to the Government objectives that 
support them. 127 

89. This Court made similar comments regarding the importance of deterrence when upholding 

the validity of random vehicle stops under s. 1 of the Charter in Ladouceur: 

In my view the random stop is rationally connected and carefully designed to achieve safety on the 
highways. The stops impair as little as possible the rights of the driver. In addition, the stops do not 
so severely trench on individual rights that the legislative objective is outweighed by the 
abridgement of the individual's rights . 

... There must be a real element of risk of detection of driving by unlicensed drivers for the 
suspension of a licence to be an effective remedy. Random stops supply the only effective deterrent. 

Deterrence is thus a critical aspect of the routine check. As Rehnquist J. put it in Delaware v. 
Prouse, supra, at p. 666, "an unlicensed driver who is not deterred [merely] by the prospect of being 
involved in a traffic violation or other incident requiring him to produce a license would be deterred 
by the possibility of being subjected to a spot check." In other words, while a driver might be willing 
to chance driving without a licence where the factors leading to being caught are more or less 
within the driver's control, a random routine check is outside of this controllable range and might 
deter the unlicensed driver from getting behind the wheel. 128 

90. As to the second relevant factor, the Board effectively ignored the difference between 

random drug testing and random alcohol testing. While the Board acknowledged the distinction, and 

indeed cited this Court's finding in Stillman that breathalyzer testing is "minimally intrusive", 129 it 

then proceeded to contradict itself by holding: 

The invasion of that privacy by the random alcohol testing policy is not a trifle. It effects a 
significant inroad. Specifically, it involves a bodily intrusion and the surrender of bodily 
substances. It involves coercion and restriction on movement. Upon pain of significant punishment, 
the employee must go promptly to the breathalyzer station and must co-operate in the provision of 
breath samples. As we saw with Mr. Day, there can be an element of public embarrassment. Taking 
its resu Its together, the scheme effects a loss of liberty and personal autonomy . ... 130 

91. Further, in its ultimate analysis of how the interests oflrving and its employees should be 

balanced, the Board relied on drug testing cases like Nanticoke, 131 without considering whether 

Irving should be held to a standard of justification specific to alcohol testing. 132 As Arbitrator 

Lavoie said in dissent: 

127 Skinner v. Railway Labor Executives ' Assn., 489 U.S. 602, 629-630 and 632 (1989), RA, Tab 47, emphasis added. 
128 R. v. Ladouceur, [ 1990] I S.C.R. 1257 at 1283-1 284, RA, Tab 39, emphasis added. vide R. v. Dedman, [ 1985] 2 S.C.R. 2 at 35-36, 
RA, Tab 36. 
129 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 70-71. R. v. Stillman, [I 997] I S.C.R. 607 at para. 90, RA, Tab 
42 ("the Criminal Code provisions pertaining to breath samples are both millimally i11trusive and esselltial to control the tragic chaos 
caused by drinking and driving"). 
130 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 72-73, emphasis added. 
131 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 24, 29-31,35-36, 44 and 68. 
132 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 18, Board Decision, pps. 71-73. 
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There is a clear difference itt tlze standard required for drug testing in Canada versus alcohol 
testing as related in various arbitration cases. The rights of the employer to introduce and enforced 
rules such as alcohol and drug testing needs to be balanced off the privacy interest of employees. 
Since drug testing does not measured impairment on the job, is not a same time measure and, is more 
intrusive then alcohol testing; tlze standards for imposing mandatory random drug testing are muclz 
higher. It is my respectful opinion that this majority award applied this higher standard in reaching 
the conclusion that random alcohol testing in this plant is unreasonable. 133 

PART IV-SUBMISSIONS CONCERNING COSTS 

92. Irving submits that it is entitled to the costs ofthis appeal. 

PART V-ORDER SOUGHT 

93 . Irving requests that the appeal be dismissed, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 29th day of August, 2012. 

z--7---r 
Neil Finkelstein 
Steven Mason 
Brandon Kain 
Byron Shaw 

133 AR, Vol. IV, Tab 4, Sudul Affidavit, Ex. 19, Board Dissent, p. 82, emphasis added. 
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APPENDIX - LIST OF SAFETY-SENSITIVE POSITIONS 
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I 1 IRVING PULP & PAPER 
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Yes, Relieve up into AAT Jobs; 
perform lod<outs once trained 
Into RA1! perform Clean-up; 
extra Jobs on shift; more 
dangero1111 to self than others 
unlus relieving into RAT Jobs; 
Trained for some duties in 
recaust technic;ian Including . firing 8 gauge shotgun and 
assistance. with nitric acid· 

dlef cleaning, 
Yes, ~ position description 
as Rell~t•(woric is ~c:hedulcd 

til Crew 
wukly ratt... than following a 
~hift); RelliroU up to RATI, 

L.~ '____r- - , --1 _j _c ( 

-

'IRVING PULP & PAPER 
Heclth & Safe' y 

Other Employee Customer 1 Supplier General Public: 

Yes, potential for harm to 
others Is significant due to 
equlptnent lockout 
responsibilities far 
nalntenancc ~repairs; 
provide$ direction, o.nd 
Information to other 

, qcnerotors No ·. No 

Yu, monitors Junior 
employees Limited I no Umited /no 

Yes, works with others as o 
helper, performs lockouts Limited I no Limited I no 

Yu lockouts firing a gun Limited I no Umited I no 

Yes Limited /rta Limited I rtO 

& 

loss or DainoQe 
Property, Plant, Equipment, 
Product 

Yes 

Yes, Proputy darmge/loss 
potential would be high. 

Yu, high potential for propeMy 
dom4!1eor loss_(1991 40~) 

Urnited 

Limited 

[ 

Environment 

osmosis; 

Yes 

Yes, responsible 
for environmental 
svstcms 

Yes, chemlcols 

Umlted 

Umfted 

I 
I 
I 

....,) 

·-..o 
C) 
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IRVING PULP & PAPER 
Health & Safe y_ Loss or Dclmag 

POSinONS Employu Other ErnpiO)'U CUstomer I Suppllel' Genua! Publi~ Pro(IVty, Plant, Equlptt\CIIt, EnviroNnent 
Product 

Yu, Operates lime ldlns and 
Qlllltlci~ng plant; high potEntial 
fw damage; qpuatas c:hcmical 
plant controlling white liquor, 
black liquor, sulphuric acid, nitric: 
ac;i~ litne, caustic:, .-!<wash, 
responsible for llatural gas, Yes, responsible 
buNcar C, proponc, o~orsln a for envlrorunentol 
control roo111 next to Rcc:ovuy syrtvns (air, 
~-:c:h· Operates OWl. plant water) and 
.<Pxidlucl white liquor system • Yes, dlru.ts otkors, fle.ld monitors main mill 

R&caust Tech I handliiiii.Pur& OJCYII&n) opmrtor by rodlo Utnlted I no · Limited I no Yes outfull for ph 
Yq,Rclievcs Into RTI poSition; 
pcrformt lockwts; Qang&r frorn 
~lw!UCQ) and head burns; \!fOrk 
alone in the. field, exposed to all 
chcmic:ols controlled by RTI 
Including sulphur: Yes, l;hemlcals, burns, firing 
Operating/firing of 8 gauge a gun, acts (11 the eyu and 

ReClCiust Tec:h II shotgun. cars tor RTII In ihe field Limited I no . Umlted /no Yes Yes ---o 
Yes, RclitM< Into RTir and may 
relieve' In RTI pos!tlon; when not 

__ , 

domg ~ief they are posted to 
Maehine·Room. Whcll working In 
CGuJ'ticizing Dept. they oct as 

uli&f- J:tecoust either an ATX or ATII. Yes No no Yr:$ Yes 
CIWSfrlff 

Yes, Ultimately responsible f9f' 
all safety systems In the plant; 
must be an expert on 8LR8AC 
recoiiiiMIIdations and follow 
proc:&SSU: responsible for logic 
and $4fciy £}'Stcn. changes; 
responsible for adhcrcnOI' to oil Yes, High 
codes, regulations; Stearn Chief potential for 
ruponslbilitlu under ttl$ New Yes, Impact of the enviroi\IIIIU1tal 

:RU MllfiO!IU Brunswick Bailer Ac:t. Yes control of plant job VIII$ impact of the Job Yes i!ni)Qct. 
Yes, Very similar to CRU 
Manager potition re: apcrcati119 Yes, High 
responslbilltlu far the plant; potential far 
m\ISt consult with CRU Manager Yes, ~ntrol of plant, Y~. lmpoct of the environmental 

.e.cow:rv Superintendent on all changes to plant operators; direction to supervisors job Yes Impact of the job Yu impact 

L 

[ e: 
c 



. 
I'OSillONS Employ.c 

proYidu direction to shift 
*lpervisorf. AcspoNibl& for 
rckrt.d proJect!~, plant design, 
mfcty .ysterns, d.:. Asw~ 
CRU Manager ruponsibillties 
whenai'/Gy; 
Yu, Fills In to ~vuy 
SUpulntcndent when GWil'f. 
takes cora of d<oy to day 
operation of rcawst plant; plant 
.de$ign; .-- equlpmem; duigni119 
safety .ystems for ncw 
equlpnient • High potemlal far 

CaustldzJ~~g Superintendent envfrorvnetltal ~c:t 
Yu, On shift responsibilities for 
saf&ty operation of plant Gild 
direction of hourly opercltors; 
make lccy dtdlfons with rupec:t 
to operation of plcurt; High 
potential for ~vironmental 
impact. 

Shift supervisors 
Yes, Plans IIIGinten~U~C& outoges, 
directs cud authorixu lockautr. 
lnOY&S up In all Superintendent 
positions Cllld CRU Monagu plant 

)ay Supervisor operatlon_I'&SPII_nsfbilitu 
Limited, Coordl1111tes day to day 
rnalrltenance: liaison b4twun 
opetvtlons Gild rnalnf'cllanu, 

)peratlons Mo111tcnanoa Co- cwthorlza lockouts; eJq>Osed to 
>rdiiiOtor aU chemicals In CRV 

SuJ1IIIy " SUvku 
Yes, Drlvu 9386 Payloader; 
invol~'ln snow runoval, chip . movemant, ash movetnant, bark 
movement, d&livery of goods ·for 
storu, tw fori< attachment for 
liftl119 in exa:ss of 6000 lbs; 
broom attoehment for sweeping 
I'OIIdJ, chemicol removal and 

l.ayy EQuipment · ~remov•d et.:. on mill 

.. -( _____ "-- [ 

_.. 

IRVING PUI.P & PAPER 
He41th & Safe y 

Other Employee ~ornar I supplier · 6er.ucl PubHc: 

Yes. control of plant, Yes, i~~~pe~c:t of the 
dl~lon to superylson Job Yes impac:t of the job 

Yes, control of pllll\t, Yu,lmpad of the 
Yu lmPCict of the job direction to supervisors Job 

Yes. control of plant, Yes, lmpac:t of the 
direction to supervisors .lob YeS, impact of the j ob 

Umitcd, is In position of 
Clllthorlty, ClllthariZC$ 
lockouts LimJted limited 

Yes, during certgjn 
times load' bl.rk on 
priYat& vehlda ilf port 
of 1J'P bark s:ole.s ·fund 

Yes, driving, collision Umited rolsii1Jl 
-

c 
c- c 

Llss or [)omagc 

Properly, Plant. Equ!pmznt, Environment 
Product 

Yes Yes 

Yu Yes 

Yes Yes 

Yes Yes 

Umited, potellfial 
Yes, Potential for lou or damage to 
damage to property and environment Is 
eQUipment due to collision minimal 

t L 

. '>W'I 

I 
i 

i 
! 

i 
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IRVING PULP 6 PAPER 
Health & Scm v 

POSITIONS Employe& Othu Employu Customer I Suppfier 

site. ~ to self ClSSoclatcd 
with opCnrtion of heavy 
equlpi'II"..Jit; collislon with other 
vdtides, chemical exposures 
during durupi11g (QQIJStic, process 
llq~~Qr, rejects frvm Bleach Plant 
and Brownstod<); danger to foot 
traffic and vehicle traffic when 
operating equipment 

. Y~. Mrl( raliaw Heavy 
Pluip111ent Operator. Deliver 
chemical totq, bcu-rels, small 
palls throughout the mill (Nitric: 
Acid, Defoamar. pitch 
dispusant, Nalco water Yes. Responsible for 
treatment dlemicals, all and delivery of goodl to all 

~ 

lubricants, etc.) Dcangu to self GI'IIQS of mill , foot and 
assoc:ltrtcd with operating of vehicle traffic:, chemical 

TNck Driver equipment transport Umitcd 
Yes, MfZ'( rdisvc Heavy 
Equipment Operator; work$ as 
halpu for truck driver. Yes;, works a.1 h&lpr.r for 
Responsible for rigging loads far tnlck driYU. Responsible 
truck dri)ler, securing loads, for riggl!'9 lo4ds for truck 
dirutlng.!l Utt, operates; fork driver. sec:wing loads, 
lift. All hazArds associated with di~ting o lift, opuotcs 

ford Labourer Truck Driver apply fork lift: Umlted 
Yes, Puponslble for loading and 
unloading cflemicols frvm rail 
cars, trucks ond totes; (Sulphuric 
Acid, S02, Mogneslum 
Hydroxide, Pen:udde, Methanol, .. 
Magnesium Sulphate, Chlorate, 
Oefoan\u, Pitch Dispersant & Yes, dongr.r to othu~ ~ 
Brine). Danger tQ self frvm to chemical hondUng 

:hemical Un-loader chunlcal ·exposure. r&SPOnsibllitles Urnitcd 
Yes, may rel~~oe through 
laba~A"U, truck driver or heavy 
cqllipment openrtor position. 

ow Motor Operator 
Transport hltrlc acid and other 
heGV'f IIOOds CII'O\IIId the vard. Yes; chemical handliM Urnited 

v~~r Yes,~ f'Ue~oe through Yes, chemical hondUng Umfted 

,__c-= __ l ' [_! c r:= t ' ( ...., 

l.D$$ or bamoge 
6eneral Public Property, PI¢, Equlplllellt, 

Product 

Yes, Rc.sponslble for 
d&livery of goOds to all 
areas of mill as well as Yes, Potential for loss or 
out~dc customers or damage to property and 
vendors; operates ,on equipment due to colislon 
aublic hlohwavs potenti..J or lifting loads 

Yes, Potential for loss or 
doiTlage to property and 
cquipniCRt due to coll~on 

Umltcd potentio.l or lifting loads 

Yes, Potential for darNige to 
property, plant, equijlment 6 
product primarily CI!'Oillld 
chemical hCIIK(IIng 

Umitcd responsibilities; (fe sPills) 

Umited Umited. forklift damage 
Umlted Umitcd. forklift damage 

L c r. _; 

Environment 

Yes, Potenti..J 
damage to 
environment-
ch£tnlcal spill 
diD-inq transport 

Yes;, Potential 
damage to 
envirol'llllent· 
ch£tnlcol s:pill 
during traftsp.,rt 

Yes, 
Environmental 
concerns l~~tlude 
soz handling ond 
risk of chen\~ cal 
spills. 

Umited 
Umitcd 

I '"! 

·-

! 

l 

l= 

-.__o 
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IRVIN6 PUI.P 4 PAPER 
Heolth 4 Safe y 

POSiliONS Employea Other Employu CllmlliCII' I Supplier 611neral Public 

labourer, trudl drivar or heavy 
equipment operator po5ition. 
T11111$p0rt ritrie acid and other 
hcavy.goodl around the yard 

No, Rcspon5ibi& for ordering 
goods,~ pun:hosa orders, 
shipplitg and I"'!Celvl~~g Sends 
items for rcpairc, lnwntory 
counts and cycles. 
Y_r,s, wi\&11 travel by priwte 
yehlclc or operate forklift or If 
re.qulrcd 19 relieve In all other 

Woraho~~~e #3 - .5uppfy 4 Services positions that Umltcd, out on public 
shlp/rec/order -sSP Umited •· ' Umited roads 

Yes, chcralc:als ond furkll ft. 
Shipper I RecclYU poJitlon; 
loodi~~g Gild off\ooding transport 
whiclcs, handling chemicals (all 

""" process and cnvlro~VIaboratory 
chemicals) as port of _,.dwUIC 

Warehouse #Z- ship/rcc I'CSPOfiSibllitles. Umited chemical exposure Umited Limited 
Ye.s. Counter Opcrotw; opcr11tes 
tow motor as required. Handle 
smaU GIIIOIIIItS of chemicak for 
labs, ~mp gas, ilandl6 gas 
testing equlplll&llt: direct bump 
testing of gas testers. Rotate 
into higher posltiCIIIS In Supply 4 

Woreh- #1- Tow Motor Services as required. Yes, foot traffic Yes foot tr11ffic No 
Umit..t, Counter Op&rotor (does 
not operate tow motor). Entry 

Narchouse #1- counter position· Into dl!ji(IJ'ttnent. Umlted Umltcd Umited 

~111 s!G!Uld !!D 111! ~ilswl · 
!Mls!· RclieYe.s through any/oil . Supply A Services politioft. Is 011 

~in the department only If 
all other positions ore filled; no 
specific duties associ Cited with 
this positions CIS they arc ~I[ !11~!121!D ib& ~g!Wl ~IJI sUl2!1;19 !!D ibs; ~Ill awm!Ra tb; 

~&Service. Reliaf intended to relieve. .di.!1!Y ClSSianed duties M$ioned ditties 
:lcrk/T~IIt _No, not In mill environment, No No No 

r-.. (\ 

-c:~ ---t _ f .: ___.C'l~ - c I. :: [. 

I.As.s or Oclnolge 

Property, Plant, Equipment, 
Product 

No 

No 

No 

No 

~II deoend on tb~ ~agnr,g 
M.lel!. 
No 

r 

Environment 

No 

I 

No 

I 
I 
I 
I 

No 

No 

~~~~~l:!ld!!otbll 
asslo~dut~ 

No 

.....,; 

/) 

......0 
~. 

..... -
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mVIN& PULP & PAPER 
Health & Safe. v 

•osmONS Emplayu Other Employe& CUstomer I Supplier 

. Office position 
Administrative ruponsibilitle.s 
assotiatm with opuation of the 
departnlent. Control and 
Inputting Information lnt~;~ One 
World; 11$s1gn stock number$ and 
categartu: controls paging 
system; prints and ~ eye~ 
counts: prepares financial data 
~!otcd to 111111 chc.mlcoiJ. 
~lnii!IOI to no rlsl< to self or 
othe.rs; property, plant, 
equipi'IICnt, 511pplicr1, customers, 
gencral'pub~c or the 
environment 

r.drn/cQ/ 
Yes; Rapon~iblc for 
ctiYiro~ and proces~ 
testing throughout the miU and 
environmenta.l testing fDf' Irving 
Paper. EJ<powre to chatnlcals 
(fl.llplturlc acid, white liquor, Yes, danger to other 
caustic:. faMIIOidehyde, black employed during "'"'91& 
liquor, green liquor, all p!llp collection or in lol;l ~ng, 
pro<Nc:ts and H~r products, [)ql!y Interaction with Irving 
mill effluent, all pro~ Paper employees as port of 

"echnlclan chiUIIicals and lab chetnlcols). SOI!Iplc c:o lle.c;t;on oro cess Umited 
Umitcd,.WIH'ks In main lab (12 No risk of personal 
hour days) responsible for paper NI;J risk of personal danger danger to other 
product testing for IPP and to other empfoo,oeas. el11ployus, 
cunoi'IICI's; prepare samples for customers, public or customers, public or 

.sst. T•chnicion shioDIIICI. SUilPUcrs SIIIIDIIers 
Yes, Work shift work following 
operoiing pulp property testing; 
gtrthcr so.mplu from pulp dryus 

' which ~s danger due to 
mtSving/rpflrtlng equipment, 
Qltting l>lcldes in pulp dryers: 
similar equipment dangers to 
Tech IV In Finishing; c:Mmle~~l 
ClCJlOSift. to CEI); work e~lone 

hlh Technician most of the _time: _ ~ 
- lJITiit¢ Urnlt~d 

--

-c.~-CJ----e:-:1-~=--~r 

Loss or Oama'l 
6eneral Public Property, Plant, Equipn!e11t, 

Product 

Utnited potential for do.mage to 
Yes; required to drive property' plant' aqlllp<niUit; 
on wblic hiohwavs could dcunage company vehicle 

No risl< at P.ei"SOI'!DI 
dangu to other Umitcd to 11 risk of testing 
employees, custol1\eN, errors resulting In customer 
wblic or t:IIIIIJiicrs problemslbusillalLS loss. 

Wmltcd, could potentially cause 
lntunaptlon t o production; 
monltor quality and gnule of 

Limited _product 

[ r : 

Environment 

Yu, Significant 
impact for 
cnvlrotunentol risk 
OS port of 
environmental 
testing 
respoMbllitlu; 

No 

No 

...... 

.......0 
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I - ; 



.._ ... 

. . 
IRVIN6 PW 4 PAPER 

Hc.altk & Safe1y 
POSITIONS Employee Other Employe& CUStomer I SuppUu 

Sfrlff . 

No. Intufae& between IPP and 
~lotory agcqclcs /Interested 
ovhiclc partlcs, Primarily office 
based; liml~ cxpasvre to 

EnYiroiii'IICfltol Co-ordinator dlcmlc:als No No 
Yes,~ Technical 
Tech~lans; responsible for 
monitoring environmental 
aspeq• .Frequent traw:l Yes inadvertent exposur& to 
throughout the rnlllln potentially rniU proc:css chemlc:ais, 
Nky ar&all (rotating equipment, could Impact safety 11f 

Envii'ON!Ielltol Engineer 
working from heights, hot othus due to Inappropriate 
cnvirorvnen!1_ direction; No 
Umited, SUpervises the 
AUfstGnt T~nldans and Shift 
T uhnlc!Gns; processes quality 
data Into reports and leads 
quality i~nt inltlatiYes. 
Primarily office based, limited 
cxpasvre throughollt tha mill; 
f~t:nt exposure to mill 

:tuaii1Y E~~glnur pi"'c:css ch~:~~~lc:afs Yes supervlsu No 
Yu, provide.s technical 

' #UfPOI"t and direction to ' Yes, &AjUipant 
recess Engineer Yes PulpJnq Shift SUjlUVIJor-, fft:ld o~~erators 11\Stallctfon 

Yu, mill process equipment, 
outside travel1·2 days/wll 
Exposure to mill process Ye.s, work with 
&AjUipmcnt, proc:c.u dlemlc:als, Yes, glvd dii'Gtlon to llllppllCI'S, take 

\anoger - - heat and cold. Potential for othus about duttu around mill 

Cl l 

6cncral PubUc 

Umltcd, R&sponsible 
for giving tOll'S of IPP 
to enviroll/lll:lltal 
regulators, curlonlers, 
and pubUc; may ~t 
In lnad\V'tr.nt 
exposure to mill 
process 
chcmlc:alslheat I steam/ 
moving equipment. 

Umited 

Yes , gives tours 

Yes tours 

Ye.s,Tours, outside 
trawl l .z days/wll 

[ 

Loss or l)Qma.g 

Proparty, Plant, Equipment, Erwirolllllent 
Product 

Umitcd, unlcu 
failure to report, 
Responsible for 
reporting 
cnvirorunental 
situations and 
WOTking closely 
with regulating 
bodies to 
invastigatr. and 
resolve. 1M( 
porticipate in any 
significant 
MlliroM~£ntal 

Umitcd ~»nti-lbvtlon to leas of incident 
property, plont or e.quipment. investigations 

Umltcd ~illty for loss or 
damagt: to property, plant or 
equipment No 

Umltcd, works directly with 
c:ustolllCI'S on quality Issues • 
busine.s$ manag~:_merrt rick No 
Yes, pokntial for lass to 
property, pl4nt cr equlp~t If 
dlrectlon to others In wrong No 

Yu, teehnlcallssuu, 
buslnesslflnanctal ri 'k No 

CJ L L 

. .....,., 

--...() 
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IRVING PULP & PAPEA 
Health & Safe y 

POsrTIONS ~ Other Employu Customer I Supplier 

damage to property, plant e~~~d 
~minimal elCp«t CIS 

directing otherS'. 
E, r Mil""--

Yu, responsibl$ for plant 
elemJcal system with voltages 
up to 13,800 volts, or.d/Of' the 
pla!rt control system. 
iroublashooting I working with 
l'llhltlft91movi"9 machinery; 
AoJOrldng throclghout the mill In 1111 
enYironmants wtth potcntinl for 
exposlft to homrdous 
chemlc:als, proc:eS'B lines, steam. 
etc" Mitt perlonn duties of 
Ir!cNS'trial Control Tedlnlcl1111 

Ind. Control T"h (Electrician) (Instrumentation) Yes, high voltaQe.s Limited 
Yes, Mar perform duties of · 
Industrial Control Te.chnlcian 
(Eiectriciqn). Responsible for 
plant ~trlcal syst_em with 

Ind. Control Ted\ voltages up to 13,800 volts, 
[Instnnnentatlon) and/vr the plant control system. Yes hlqh voltaqes Limited 

Yes, Relieve for E&I Planner. 
Di~ly supuv~se Industrial 
Control Ted\nlc:lans (Eh:ctrfcol & Yes,lnteract 
Instrumentation. WOf'k regularly with 
throughout the mill in all suppliers with 
environments with potential for rr.spect 111 repair 
exposure to hozardous procedures o.nd qn-

chemicals, process· lines, steam, !JOing tnalntenance 
:cu Supervisor etc Yes, dire.ctlv supeN!ses requirements 

YC!J, Relieve for E&I 
SllpUvlso~. 
Directly SllpUVisc Industrial . Control Technicians (Electrical & Yes, Interact 
Instrumentaticm. Work regularly with 
throughout the IUillln 1111 ~licrswith 
environments with potentia.! for resp¢ 1o rcpnlr 
~tO~OIIS procedures and on-
chemicalS', process lfnu, steam, gGing rnalnt~ 

:&I Planner etc - Yes. dl""tlv SUPei'Vises ~lrements 

___r= J _( l _.... _r ~ -r ~ 

LDssor~e 
~Pubtic ProJ*MY, Plant, E;quipment, 

Product 

Y cs, PotCIItial for damage to 
property end plant - direct 

Umlted htiPCict onJIIant opUations 

Umlted Yes 

Limited potentlpl for damage to 
Limited property and piOllt 

Umlted potential for da!nagl! to 
Limited property and _plant 

Environment 

.. 

yes • l!llll<cs 
declsions 
il'lljXlCting 
envlroM\CIItlll 
systems as they 
are responsible 
tor plclnt control 
equipmCIIt. 

Yes 

Yes, responsible 
fordWsions 
impacting 
envfronrnentlll 
control systems 

Yes, responsible 
fCif" decisions 
lmpc~etlng 

environmental 
control svstems 

~.A 

I 

I 

I 

.....0 
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I!WIN& PW dt PAPER 
Health & Safe y 

POSITIONS Emplvrcc Other ~mp!Gyu Custom£~' I SuppUu 

. 

Yes, Rupo!lSible to design, 
configure and change th& plant 
conft'vl systems; ~ 
~I& and c:ontroc:tonr on 
OCQISlbn !,IS part of project team 

: E&I Systems Sp&clalist & 0(' tra&lblcsMoting problems in 
i ~~,_,. . the field Yes directly SUI>CI"VIse.s Umited 

.. 
' 
Umltcd, Dlrcc:tly supervises ~ 
$ystemS Spuialists and 
Syctci!IS El!glneers; has c;~ll Job 
M15p011Sibilitic.s at ~ 
Specialist and Systems 

E&I Systems Superintendent Engineus. Yes dircc:tly supervises Umltcd 
Dlrcc:tly rcspormbl& for all 
employees In E & I MaintctiOIICC 
Department. Re.spormblc for 
saf~ of!IU'Citlon of plant electrical 

e&I Malntenancc.Managcr SVstCIII Yes dircctlv sup&rVfscs Umltcd 
M«hMktll M4""-'t 

Yes, Exposure to and worldng 
with rotating quipm&nt, climbing 
ladders, working from heights, 
using welding machlnes. cutting 
torches, locking out qulpment, 
openrtlng IIIM·Uft, hcqving Yes, hazard to others 
rigging ond optrQtion of (anyone In mill) by virtue of 
ovulieod ~.working in workmanship & competency 
~nfincd spa.c.es, Pposurc to of c.quip!IIU!f maintenance 

Malntcnllnce Tradesman hazardous chemlr::qls I!Scd In and handling of tools and 
/Technician PUipinq process ~mcnt Umltcd . Yes, Responsible ~ Yd, Works c:lllmly, 

maintenance, operation. testing provides direction to 
and Inspection of all fire. 'Yste.ms $11ppUers and 
at Irving Pulp 4 Paper. Travcla contractors, 
throughqut all mill areas, Yes, acarcu;y of fire chiafs oversees quality of 
dimbhlg on heights, e>epol\ll"e to work has direct IMp~~ct on ~wrk, ensures proper 

Fire. Chief cl)elnic:als, C!!fTY into confined other miD Isolation of 

l_j. ' ,~ ('~ ~-_;__J __ - ~-~ __ c---' __ _r c. 

L.ossar~c 

Gelluall'ublie Property, Plant, Equipment. 
Product 
Yu, significant potenticl for 
Impact to property plant and 
equipt'lle(lt, environment (due to 
control of plant syst.._); 
capability for catastrophic 
fQIIure.s (equipment ond/or 
CIIViralllll.ellt) ~ tv Incorrect-
configuration of plant control 

Umlted systems 
Yes, signlftam1 pattlitilll for 
I~ to property plant and 
equipment, envl~ (ell& to 
control of plant systems); 
capability for cutastrophic 
failures {equipment and/or 
IU!ViraMII!nt) due to inco~ct 
configuration of plant control 

Limited .systems 

Yes, Significant potUitial to 
impqct property, plant, 

limited equipment and tnvii'IIMICnt 

Yu, Significant lmpqct on 
property, plant and C'!llipment 
(IE. potential for damage) 
through on-going 

No · responsibilities 

No 

r 

Envlrolllnellt 

capability for 
eatastraphlc 
faiiW'ES 
(equipment and 
envfraMIUft) due 
to·lncarre.c:t 
COflflguratlon of 
plant control 
systems 

~llityfor 
catastrophic: 
failures 
(equipment and 
envirollllll!nt) due 
toi~ 
configuration of 
plant control 
systems 

Yes 

Yes,$0me 
po$$ib1Uty of 
environmental 
damage through 
inattention when 
using oil and 
lubricants, 
brcaldf"9 flan9SS. 
de:. 

Yes, slgnlflcont 
potenticl for 
environmental 
Impact due to fire.. 

._; 

..._r-. ..... ,./ 
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POSmONS Employee 

CJ*U, monitors hot work 
parmlts Gild po~cy, consWte.d on 
call high risk, fins 5el1Sitive work 
througkout ttl& mill. Danger to 
self ttirough lnartentlan, 
acc:uracy of fire c:hicf'swork hqd 

dl~ lrapact on other mill 
employu$, property, plant and 

. &qUipm&lrt. 
Y.q, All position requirements, 
ruponslbiliti&s and homrds 
~with Malllfen<Uie& 

Appnsnticcshi~., ........ _ Trodesmcn/Tcdmic:lon 
.5alvaqe Man Po$1tion no IOIIIIU oc:tlve at IPP 

Yes, Works c:loscly with and is 
1118ntored by Malntcnonc:c 
T~ec:hnlc:~n. May 
work It;~ a confined space under 

~Stlldents supervision. 
Strrff 

Yu, Responsible for direct 
SIIJI&I'Ylslan of Malntet1011Ce 
Traduiii&II/Technic:ion, Hamrd 
to self when applying person(~) 
locl<s; ~try to confined spoc:e.s, 
climbing ladders, lnspec:tlng 
IIVOMc, exposure to hazardous 

Ylaintenoncc Stlpuvisor chcmic:ols 
Umlted, Similar to malnteno.nc:e 
supcrvl~or responsibilities with 
Clllphasls on CICCUI'Irtc 
preparation of job scope for 
tl'lldesrnen (vs. hands on 
supervision). Rclicvu for 

~ntenanu. Planner malntcnanc&_ supervisor 
Yes, Technical troubluhootlng 
of c:omplex mechanical 
malnte111111CC issues and 
J'C.WOIISiblc for rec:ornrnendotions 
reiatfng"to resolution: mqke 
dedsion with ~t to 

!diobllitv Enoi-=r confined space work. lockouts, 

.. 
.J.-=---:L~ f [ 

( 

...... 

DIVING PULP & PAPER · 
Health & Safe y 

Other~loyee CUstomer I Supplier 

equipment related to 
fire systems, 

; 

Yes, chain fcall operation Umited 

Yes, exposure to 
suvtc:e. 

Yes, If thsy were to supply repruurtatiw:.s, 
Incorrect infonnatlon or customers and 
t.~CUC:is& poOl' Judgment suppliers through 
when providing Jab directing work In the 
lnstruc:tlon and safety field and providing 
dlre.c:tlon hamrd Information 

Umltcd, not hands on Umltcd 

Yes, ~nslble for 
dirut svpuvision of 

Yes, responsible for dircc:t carrtroc:tor c:rew: 
supel'Yislon and to provide provide job 
job lnstruc:tfon and 511fety lnstruc:tloll and 
dlrcdion to IPP ra~ direction 

c 

Lossor_~e. 

~I Public Property, Plant, Equipment, 
Product 

Some minimal rtsk to property, 
plant ahd equipment. 

Umlted 

Yes, day to day decisions would 
have potential for damage to 

Umlted III'OPCI1v. plant and equipment; 

No 

No 

Environnlelrt 

Yes, environmental 
damage potential 
is related to 
dircc:tlon of 
workforce 

"\.to.:f.\1' 

.. 

·.,_,o 
··..8-

c 
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POSI1lONS Employee 

expo$~&"& to hamrdous cN:rniQ!Js 
Provides cflt'eC't supcrvislotl and 
lcadennlp to Mal~ 
Supuvl$or$, Plarvlcr$ cud 

'llellabiUty &glnura. Work in 
all~ of mlll; danger to ~f 
through &XpOSUI'C to all mill 
~Including clirnblng and 
lifting, appliCIItion of pusonal 

Mccho!lical Maintenance IQcks, confined spau. entry. 
Supuintendcllt eocposure to hamrdous chemicols 

Yes, Ovcnlll raponsibi"ty fDf' 
Malrrtenancc workforce (staff 
and hourly); provides direction to 
leadership group; Certified 
Lockout. Approver: daft!F to self 
and others same Of 

Maintenance Manac!er Superintendent level 
Yes, O.f shift responsibilities for 
SGt. opvation of the plant and 
direction of hourly operators. 
llesponsibla for ~yon-shift 

Pulpi"9 Shift supuvisor operating dac:islons. 
Yu, tuponsible for safe 
operation of 14 batc:h digesters 
(pre.s:sin vuscls). routi~ 
molntenanca and loc:kouts of 
associated equipment. Operotlon 
of lligh pressure hydrqulic 
systems and large rotating 

)lge.ster I Brownstock equipment as well as several high 
Superintendent IJI'USUre c:hernical applications. 

Yu. responsible for a chemically 
intensive proce$$, handling, . application and manufoctvring of 

I scvual highly toxic Cll1d 
dan;erous chemicals. 
~ncible for the isolation of 
said equipment by molntenanc:a 
personnd and devcloptnent of 
saf& work proc.duru for both 

ll1t0ch Plant Superintendent operations and main~oe. 

l___j:=J 1 r ~ - · 

...._,. 

IRVIN& PULP & PAPER 
Health A Safe 

Othu Employu Customer I Supplier 6cnerol PubUc 

Yes, ftnollod<out ClpPI'O\"CCI 
and dcdslona with re.spcct 
to Job instrurnon af!d 
safety direction; s . Limited limited 

Yes Urnltcd Urnited 

Yu:, with respect to the 
Yes, responsibl& for operation and control of thc Yes, rasponsiblc fo r 

plant and provfdu direction oparatfon cwl operation Gild control 
tohlllli'IY control of the plant of the plc!nt. 

Yes, finolloc:kout approwl 
and d~ilions with respect Yes, respoMiblc for Yes, respoi\Sible for 
to job lnatructlon and molntainlng a safe IIIQintalning a safe tour 
safffl_ direct Ions. tour route. route. 

Yes, ffnolloc:kout approval 
and decifions with respcct Yes, responsible for Yes, responsit>le for 
to Job 11\Struc:tlon and !Mintainlng a safe maintaining c. safe tour 
sofetv directions. tour route. I'OIIte. 

,.,....."'-

c: [ 4j 

Loss or l:lamaQ e 
Property, Plant, Equipl1\fl.llt, EnviroMICllt 
Product 

Limited Limited 

Yes Yes 

Yr.s Ye.s 

Yes Yu 

(__ (_ __ ~ 

~· 

I 

I 

I 

·' 

_... 
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IRVING PUlP & PAPER 

Health "' Safe y Loss.or Damage 
POSITIONS EmpiOY,Ca Other Employee Customu I Scljlpliu 6cnerGI PubHe Property, Plant, Equipment, Envirol'lltlf:nt 

Product 
Yu, ~nsi~ for SGf~ 

I 
eoordination of maintllllGIICe 

I octivitlu In Finishing, 
i 

dcwiopl'llallt qf II WP's, deals Yes, finalloclcout approval 
with high pressure sft.anl and and decisions with respect i 

liml~ application of chemical to job lnstnlction and I 

substCUIC&. Work cnvlronn-.nt safety dirutlons. 
lnclu~ heat stre.ssu, ~ Responsible fvr sofa \IIOI'k Yes, ruponsibl~ for Yes, responsible for . 
ratuting .aquipment and IIIGII'f practices by operators In a l!lllintalnlng a saf~ maintaining 11 sczte tour 

Finishinq S\lslerintendent Jlli\Ch points. 11ot humid environmant. tour route. route. Yes Yes 
Yes, responsible for safe Yes,wpplius 
opera,tlon of botll th& I'Otllting frequently work In 
8CjUipmant and large f*t of Yes, dir.d supervision of Immediate area, flue Yes, some 
mobile equipment. l:>eV&fops and Woodyard C~Pployq tNc:ks, CAT rep$. exposure due to 
~ employus on sc.fe activities dwing th~ dlrr. oUtside, caritromrs, Yes, responsible for hydraulic leaks, 
handling of mobile. equipment; provides dlr.dion to e.tc~ responsible. for safety of public: during re.!lpoliS& to tnill 
strict enforcement of traffic employus on standard adkc.rcnce to safety tours in lrnl!lCdlate environmental 

Wood YDI'd ~rintendent flows In Wood Yard area; operating procedures. procedures. area. Yes concern. 
Yes, rdlevu throu)h pulping 
shift supervisor positions ond 
may rellew. for operating --" 

superintendents. Routinely C .J 
supvvise.s small proje.cts and Yes, pravicje.s dl~tlon to Yes, due to operation Yes, due to operation -· ' 
spacial crew o,sslgnments hourly &lllployees 01\ plant and control of the and control of the 

Relief Shift Supervisor thrcK!ghaut the mlll. . operatil'lg ond molntenonu. . plant plant Yes Yes 
Y~. rup9nsible for process 
optlmlmtion In all areas; 
coordill!lte.s opcnrtions Input to 
engille4ring projects. Routinely Yes: Directs employees 
exposed to hallllrds assaciotw:d through efforts almed at 
With thcmlcals, hlflh process optimization: final 
temperatures, pressure ~ loc:kolft approval and 
and rotating equipment. Rellevu declsioRt with respect to 
through Operating Job instnlctlon and tofety 

Produ,ticm Englneu Superintendent rolu. dirediol\ Umlted Umited Umited Yes 
Yes, cOordinates day to day 
malntenanc:e, lialson between 
operation~ and malntenanc:e, 
autllori%1eS loc:kouts, exposed to Yu, final iod<ovt appro'IQI 
all ~e.mic:als and hazards In oil Qnd dcdslons with respect 

Operations/Maintenance areas of the 11!111. Umited relief to job iP\Sfnlction and 
Coordinator 

---- l)foperatlng superintendent• in safety dlrution. Umlt.d Umltcd Yu Yes 

[ 

'--( 
__ c:_ [ l= 
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IRVING PULP & PAPER 
Hc.alth & Safr.ty Loss or bamaq 

POSITIONS E~loyu. othu Empioye8 Customer I Supplier Genual Public Property, Plant, Equipment, EnvlroNnertt 
Product 

the Fibreline. 
Yes, ~Sill''" to rnobilc 
cqul~ In Shlppi119 Shed, 
~ ttlroolghout the mill to 
assr.ss proccs1 changes; 
exposure to c;kutllcols, rotating 

Supervisor. Pulp Quality 
equipment, pressure vusels lll1d 

Unlited high. • Urnitr.d Umited Umltr.d Umltcd 
Yes,l'88p0nslbla for the 
adfvities of operating Yes, providr.a dlrutlon to 
SIIJICI'Intendcllts and snltt Flbrcllne personnel with 

! ~ors, pote.ntial contact respr.ct to ~afe work 
.-ith pre..uurc vessels, chemicals, practl~, respoiiSible for 

' hot activities, large rotating odhercra to ~afety work 
equipment, lnflucnccs pro.ctlc:.u by others; abla to Yes, often liaison 
lllCJifl~ operation, shutdown direct the activities of with chemical 
IICflvitles, approves ~ate work hourly pcl'IDni\Clln aH suppliers, students 

Fibrelinc MAnagu practices and AWP's departments. lll1d public tours. Yes Yu 
Yes, lead cross-
functional teams 
including contractors _... 

Yes, r.xposcd to all hazards In Yes, responstbla, for .and suppliers, 
thr. 11\ill including large rotating managing projects on mill re.sponsiblc for 
~. '-rdous chl!lllicols, site Including educating educating them on 

C,:) 
~""'-> .... 
I ...._, 

pressure vessels, temperature employees on kazDrds workhamrds Yes: design 
~; as weP as a,ll h=rds associated with project associated with deficiencies may 
a.ssoclcxted with construction activity (mobile equipment, projects; responsiblr. Yes, si!JiliflCill1t impact due to have 

1roJect EngiMCl's (Civil and projects including mobile ehemh:al r.xposures, for contractor project engineering envl ronmental 
:lt.ctricol}. equipment cxcawtlons, etc. PI'CSS\II'C Ye&Sr.ls r.tc_.}_ safety PI'OQI'QIII. Umited f'2SPORSibllities. Impact. 

Yes, djr:ectly responslllle for all 
pnoject 1R11ft119WS to ~they Yr.s, in 9 position of 
following standards and cocl&s. authority, provides 
Exposed to a.ll mill Cllld direction to project Yes, Impact of the 

~ger. Engineerlnq construction site hazardJ. manaqen and contl"actors. Job. Yes Impact of tha job. Yes Yes 
Yr.s,loarted In mill starr.s area: 
some travel throughout the mill, Yr.s, dirutly re.sponsible 
~blc for poocess of for day to day activltie.$ of 
rccclving and transportlng'mill Supply a Services pusonnd 

;tores"" 
chemicals; SOIM opportunity for Including ehemlcol unlo9ding, 

r ~re. storr.s, Yard crew etc. Umited Umitcd Urnitr.d Umltr.d 
Umlte.d, offlu. basad, limited 

:xe.:utiw. Secretary travel t millhowevu Minimal Minimal ,--, Miriimal Minimal Minimal 

C~""J-(~ ~~-e-: ~ ~ -L---:- . [ c; L. c 



POSITIONS Employee 

provides dl,..aion for photo lllld 
video shoots In wriou. 
production Ol'e4S. 

1-!umGn Raolll'ce.s As:sisfont 
Mini~. Office positlo!!: adnUn 
re.socii!Slbllitles. 
Minimal. Office position: admln 

Account~ng I PCI)I"'_II Clerk responsibilities 
Yes, some tNMd throughout the 
mill; may be exposed to oil mill 

; hazards Including t~ 
.c~Ctrc~MS, chemla:lls,, rotating 

Manogu, Human·~ce.s eq.~lpiftant, pressure vuscls; 
Yes, provldu leadership for m!U 
safety lnltiatM:s, monitors 
co~llance to OHAA and 
l'e!Niatlons,_safe work practic:cs, 
lcadJ.proc;css for workplace 
I"?P"fion ancl occident 
inv&Stlgcltion. Exposed to all mill 
hazards including t~ 
e.xtrcmu, prc.ssur& wssels, 
Jorge rotating equipment. mobile 

Safety Coordinator equipment construction sites. 
Yes, interacts In aD Gre4$ 

throughout the mill.~ to 
Dll mill hcl=-cls; responsible: for 

Industrial Rdations employe& corapli1111u to dMJg & 
Superintendent alcohol policy. 

Yes. responsible to odllllnlstu 
first old suvlce.s if required, 
responds to health risk Issues or 
COncerN relating to Cll1flloy1:c$ 
and contractors. TI'IIYel~ 
tlv'oughout mill, potential 

Industrial Health Practitioner exposure to ollluwlrds. . 
Yes, 111111'1\s tnrouJjh mill site, 

Process Impnr4mcnt potential for exposure to oil mill 
Coordinator hazorcb. 
Manager, Systems Yes, inf&racts throughout th& 
Optimi:m!ion and S_troteglc 11111J, recommends procesll 

_( 

-.. 

'"" 

IRVING PULP &: PAPCA 
Health & Safeiy 

Other Employee Custolner I Supplier·. 6enual Public 

Minimal Minimal Minimal 

Minimal Minlmcl Minimal 
Yes, provides direction to 
h11m411 rcso~~rc:cs personnel, 
may lnfluen~ d~ions 
f1IQde with l'fl.SJI'!G t to safety 
policies or proced!!:-es. Minimal .~nimal 

Yes, provides icqdushlp to 
J'OHSC, Em~c:y 

' Response Team, leeds job 
safety CIJIOiy$is 
dcvcloplllellt, Interprets Yes, ~y IIOt\ll'C of 
OH&A to eiiS'lln compliance. rolr.. Yes, by nature of role. 

Yes, conducts tours 
for- contractors Dnd Yu, condlb:ts tours for 

Umltcd _public. controctors and public. 

Yes, provides crlticol 
' tned.lcalln~tlon during Yc.~. prqvid~ i 

on em&rg~~~~Cy. odmlnlstus . ~lcol intervention 
first aid, ~llsh&d EltT dllrlng on ernerganc:y. 
training criteria. odmlnistus first old. Umltcd 

Yes,: responsible for 
iSGfaty of 
curtomers/.uppllus Yu, ~nslble for 
when conducting sof&ty of public when 

Umited toti.l'f. conducting tours. 
Ya, le.ods ~t j -
team with rupcct to l"eview L.inllted limited 

r c-:l c-:: 

Loss or~ 
Properly, Plant, Equipment, 

· Product 

Minimal 

Minimal 

Mi11fmal 

Yes 

Umited 

Umlted 

Umlted 

Urn! ted 

r-: L 

Environment 

Minimal 

Minimal 

Minimal 

Yes 

Umited 

Umitcd 

Umltcd 

Umfted 

___ .,.._..,..-..- -
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POSiliONS E~ 

lmpro-ts with~ to 
maintenance, potent Ill! for 
8ICpOSUI'& to all miU hazards. 

Yes, ecordinatu dcwlopmcnt.of 
c;.ompe1ency based training 
program for operators and 
malntcnanc& employees: provides 
leodcrshlp to hourly trainers; 
t~ throughout mill: potential 

Troini119 Coordinator fDr expo~ to all mill hc=rds. 
Yu, responsible for mill 
operations In absence of mlll 
manager: potelltial c;.ontact with 
~ w.sse(g, chemicals, hot 
activities, large rotating 
cquiplllent, supervises T echnlcal 

Assistant Mill Manclger and En;lnurinq_ dqxlr!ment. 
Yes, overall ruponsibiWty for 
total mill operation: exposure to 
all mill hazards including 
pres$\11'8. ...asels, chemicals, hot 
activities, ~ rotating 
equipment, Influences 
maintenance operutlon, 
Ultimately responsible for all 

MID Manager sofctv svstems In th~ Plant: 

__c::] ....c:l 

-

IftVING PULP & PAPER 
Health & Safe y 

Othu Employu CustoiiiU I SUppllu 

of sufety c:onCcrnJ mill wide 
Including work stDIIdord$: 
dcdsions may lrnpcict 

· safety. 

Yes . by nature of rol£. Umlted 

Yes, provides direction to 
others. Yes 

Yes, provides dlractlon to 
others. Yes 

r 

L.ossor_~ 
Gcnerul Public l'rc!pvt'(. Plant, ~lpment, 

Product 

Umited Umltt:d 

Yes Yes 

Yes Yes 

Envil'OMIUit 

·. 

Umfted 

Yes 

Yes 

.._;' 

I 

I 
I 

I 

! 
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