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OVERVIEW AND STATEMENT OF FACTS PART I - 

 Overview A.

1. This case is about whether hearing fees found in Appendix C, Schedule 1 to the 

British Columbia Rules of Court, which are set and structured in a manner to impede access to 

the courts and which operate to create unequal access to justice, are unconstitutional. 

2. The origin of the unconstitutionality is the purpose of hearing fees. The trial judge 

found that they are manifestly fixed at a level intended to deter use of the courts, that the 

government implemented them to influence the availability of the courts, and that their primary 

purpose is to cause litigants to ration court time.1.  The Court of Appeal characterized hearing 

fees as an intentionally designed barrier to access justice.2  Hearing fees animated by an 

objective to impede access to the courts are per se unconstitutional because their purpose offends 

the rule of law and access to justice  

3. Hearing fees are unconstitutional in effect because they render access to the courts 

unaffordable by historically disadvantaged and marginalized British Columbians and because 

they create a litigation advantage for moneyed interests, including the provincial government 

which designed the regime.   

4. A related but distinct question is whether an indigency exemption which pertains 

to all fees payable to the Crown under the Rules of Court (now the Supreme Court Civil Rules 

and the Supreme Court Family Rules), if enlarged, can cure the constitutional defects.   

5. The exemption provided by the executive branch of government and enlarged by 

the Court of Appeal is an ineffective remedy.  No exemption can address the unconstitutional 

purpose of hearing fees.  In addition, an exemption simply changes the nature of the barrier from 

a fee to an extra court proceeding that is required only for persons subject to the inherently 

unequal effects of hearing fees. 

                                                 
1 Vilardell v. Dunham, 2012 BCSC 748 at paras. 309- 310 and 398,  [Vilardell #2 BCSC], Joint Appellants’ Record 
(”JAR”), Vol. I, Tab 3 
2 Vilardell v. Dunham, 2013 BCCA 65 at para. 19, [Vilardell BCCA], JAR, Vol. II, Tab 6. 
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6. The trial judge found hearing fees unconstitutional and not cured by the 

exemption provision.  He declared the provision of the Rules of Court pertaining to hearing fees 

unconstitutional.  The Court of Appeal held that the legitimacy of the fees depends on an 

exemption which effectively removes barriers to access, and that an appropriate antidote to their 

suspect constitutionality was to enlarge the exemption provision to cover persons who are 

impoverished (the word replacing the word “indigent” in the rules extant at the time this case 

arose) or in need.   

 Statement of Facts B.

7. The Canadian Bar Association British Columbia Branch (“CBABC”) appears as a 

party to address fees Payable To The Crown for hearing a trial (“hearing fees”).  The CBABC 

adopts the statement of facts set out in the factum of the Trial Lawyers Association of BC 

(“TLABC”) and emphasizes that the trial judge held that “the relevant evidence is not in dispute, 

and is taken as fact to the extent I have set it out in these reasons.”3 

8. The CBABC supports and adopts the submissions of the TLABC. 

QUESTIONS IN ISSUE PART II - 

9. This appeal raises the following questions of law: 

(a) Are the hearing fees set out in paragraph 14 of Appendix C, Schedule 1 (B.C. 

Reg. 10/96, as amended) and the hearing fees set out in paragraphs 9 and 10 of 

Appendix C, Schedule 1 (B.C. Reg. 168/2009, as amended), unconstitutional on 

the basis that they infringe a right of access to justice and thereby offend the rule 

of law? 

(b) Can the constitutional defect be cured through an expanded exemption to the 

payment of hearing fees? 

10. The Court of Appeal erred in four fundamental respects:  

                                                 
3 Vilardell #2 BCSC, supra note 1 at para. 33, JAR, Vol. I, Tab 3. 
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(a) failing to undertake an integrated and purposive analysis and instead focusing 

only on the narrow issue of the application of British Columbia (Attorney 

General) v. Christie;4 

(b) finding that the historical record of imposition of some form of hearing fee was 

determinative;   

(c) conflating the analysis of whether hearing fees are unconstitutional with the 

remedy of enlarging the exemption; and 

(d) ordering the remedy of reading in “an enlarged interpretation of the indigency 

exemption” which is inconsistent with constitutional remedial principles and 

which is insufficient to cure the constitutional defects. 

ARGUMENT PART III - 

 The Regulation Provisions A.

11. At the time of the hearing of the trial, hearing fees for British Columbia Supreme 

Court hearings were mandated by item 14 of Appendix C, Schedule 1 (B.C. Reg. 10/96 as 

amended) of the British Columbia Rules of Court5. 

12. The party setting the matter for trial must undertake to pay the hearing fees.  In 

2009, that was accomplished through the filing of Form 35, Notice of Trial (BC. Reg. 143/94 as 

amended)6 which set out the undertaking over the signature of the party or the party’s solicitor.  

Form 35 did not refer to the exemption described below. 

13. At the time of the trial, the exemption which excused persons found to be indigent 

(on summary application) was found in item S1 of Appendix C, Schedule 17.  The exemption 

provision applied to all fees payable to the Crown (in the Court of Appeal, Supreme Court and in 

any court).  It read as follows: 

                                                 
4 British Columbia (Attorney General) v. Christie, 2007 SCC 21, [2007] 1 S.C.R. 873 [Christie], JABA, Vol. I, Tab 
3. 
5 See Appendix B 
6 See Appendix B 
7 See Appendix B 
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S1(1) If the court, on summary application before or after the commencement of a 
proceeding, finds that a person is indigent, the court may order that no fee is 
payable to the Crown by the person to commence, defend or continue the whole 
or any part of the proceeding unless the court consider that the claim or defence 

 (a) discloses no reasonable claim or defence as the case may be, 

 (b) is scandalous, frivolous or vexatious, or 

 (c) is otherwise an abuse of process of the court.   

14. At the time of the hearing of the appeal, the British Columbia Supreme Court 

Rules had been revoked, including Appendix C, Schedule 1, and had been replaced with the 

Supreme Court Civil Rules and the Supreme Court Family Rules.  

15. The current provisions pertaining to hearing fees in British Columbia Supreme 

Court civil and family hearings and trials are set out in items 9 and 10 of Appendix C, Schedule 

1 to the Supreme Court Civil Rules and items 9 and 10 of Appendix C, Schedule 1 to the 

Supreme Court Family Rules.8   

16. The undertaking to pay hearing fees is made on Form 40 of the Supreme Court 

Civil Rules and Form F44 of the Supreme Court Family Rules9.  Both forms for setting trials 

require the person setting the trial or the person’s lawyer to “undertake to pay all hearing fees 

payable under Appendix C, Schedule 1, Item 10”.  Neither form refers to an exemption 

provision.   

17. The exemption provisions are no longer part of the same regulation or in the same 

Appendix to the rules as the hearing fees.  Rather they are located in the rules themselves at Rule 

20-5 of the Supreme Court Civil Rules and Rule 20-5 of the Supreme Court Family Rules.10   As 

noted by the Court of Appeal, the language of the exemption changed now reads (the following 

is the Supreme Court Civil exemption, the Supreme Court Family exemption is substantially the 

same): 

(1) If the court, on application made in accordance with subrule (3) before or after 
the start of a proceeding, finds that a person receives benefits under the 
Employment and Assistance Act or the Employment and Assistance for Persons 

                                                 
8  See Appendix C and Appendix D 
9  See Appendix C and Appendix D 
10 See Appendix C and Appendix D 
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with Disabilities Act or is otherwise impoverished, the court may order that no fee 
is payable by the person to the government under Schedule 1 of Appendix C in 
relation to the proceeding unless the court considers that the claim or defence 

 (a) discloses no reasonable claim or defence as the case may be, 

 (b) is scandalous, frivolous or vexatious, or 

 (c) is otherwise an abuse of process of the court.   

18. The “on summary application” provision under the rules which governed the trial 

have been replaced with Rule 20-5(3) which reads: 

An application under subrule (1) may be made by filing 

 (a) requisition in Form 17, 

 (b) a draft of the proposed order in Form 79, and  

 (c) an affidavit in Form 80. 

19. The Rule 20-5 exemptions do not cover fees payable in other courts as did the 

previous exemption, but they do apply to all fees in the British Columbia Supreme Court. 

20. At the time of the trial, the practice was that litigants were provided with an 

application form, a blank affidavit and a draft order on request or if they expressed to a court 

representative that they cannot afford fees payable to the Crown.  The applications are not made 

by desk order.  They are spoken to and orders are made in court, usually on an ex parte basis.11     

21. Hearing fees are set per diem and rise with the length of the hearing, even though 

the per day costs do not rise. The party who sets the litigation for trial must undertake to pay 

hearing fees.  The party setting the case for trial may be one of two or several parties to the 

litigation and may not know how long the trial will actually take (as in this case) and therefore 

not know what they are committing to paying and will not be ultimately in control of how long 

the trial takes.12  It is common practice that trials are set based on the longest estimate provided.   

22. The expert for the Attorney General of British Columbia, Mr. Barke, calculates 

the recovery of trial costs through hearing fees at approximately 45% overall but between 64% 

and 98% for trials up to 15 days in length.  Trials over 15 days in length, under Mr. Barke’s 
                                                 
11 Affidavit #1 of Robyn Snelling, at  paras. 4-6 and Exhibit “A”, JAR, Vol. IV, Tab. 22. 
12 Vilardell #2 BCSC, supra note 1, JAR, Vol. I, Tab 3. 
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calculations, pay for more than 100% of their costs.  According to Hansard, overall recovery 

(except criminal and provincial family courts) is 92%.   

23. All of these provisions are enacted through regulation.  The source legislation, the 

Court Rules Act13, does not prescribe hearing fees, the structure, or the amounts.  The concept, 

design and implementation of hearing fees are all acts of the executive, not legislative, branch of 

the government of British Columbia.   

24. The government, through hearing fees, seeks to cause litigants to ration court time 

by making them pay for time in court on an accelerating basis.  As addressed above, this was 

found by the trial judge and by the Court of Appeal to be an intentionally designed barrier to 

access justice.     

25. The Court of Appeal’s enlarged exemption pertains to hearing fees under the 

Supreme Court Civil Rules.  Although the Court of Appeal provided an exemption to Ms. 

Vilardell specifically, Donald J.A. did not address what, if anything, was to become of any 

hearing fees not yet paid under the regulation which governed at the time of trial.  Nor did the 

Court of Appeal address hearing fees charged under the Supreme Court Family Rules.   

 The Constitutionality of Hearing fees B.

 An Integrated And Purposive Constitutional Analysis 1.

26. This case engages several facets of the Canadian Constitution and 

constitutionalism requiring that hearing fees be made the subject of an integrated, broad and 

purposive analysis as undertaken by the trial judge and as mandated by this Court. 

27. An integrated, broad and purposive application of the Constitution means not only 

that the unwritten principles are to influence the interpretation of the express provisions of the 

Charter, but also that the express provisions influence the interpretation and application of 

constitutional principles.14  In particular, the content of the rule of law must be expansively 

                                                 
13 Court Rules Act, R.S.B.C. 1996, c. 80. s.1, JABA, Vol. II, Tab 37. 
14 R. v. Big M Drug Mart, [1985] 1 S.C.R. 295 [R v. Big M Drug Mart], at p.344,  JABA, Vol. I, Tab 14. 
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interpreted and allowed to evolve to ensure that it can continue to serve as a foundation to the 

evolving society it supports.15 

28. The trial judge's analysis considered the history of hearing fees; principles of 

democracy; access to justice in relation to the rule of law; section 92(14) of the Constitution Act, 

186716; constitutional principles pertaining to the relationship between branches of government; 

the relationship between the courts and the people who come before the courts for peaceful 

resolution of their disputes; and the relationship between the state and the individual.  Through 

this integrated analysis McEwan J. reached the conclusion that for multi-faceted connected 

reasons, hearing fees are unconstitutional.  The purpose and effect of hearing fees were 

appropriately central to this analysis.17 

29. By contrast, the Court of Appeal’s analysis on the issue of constitutionality did 

not include examining hearing fees in the context of the Constitution generally, or the role of the 

courts in Canadian democracy, but rather focused on whether “the current exemption is up to the 

mark, and if it is not, what should be done”.18  This analysis did not appropriately consider the 

purpose of hearing fees.  If the purpose of the hearing fees is unconstitutional, it is not necessary 

to consider their effect.  If their purpose is constitutional, then it is necessary to review the 

constitutionality of their effect.19 

30. Instead, the Court of Appeal was focused on comparing hearing fees to the ruling 

of this court in Christie without consideration of the differences in the purpose of a tax on legal 

services with the purpose of hearing fees.  The  objective of the tax is to raise revenue and so 

does not stray from the sphere of the legislative branch in purpose.  Hearing fees are a direct and 

purposeful intrusion into the sphere of the judicial branch.  Despite this key difference, Donald, 

J.A., writing for the Court, said, “I doubt very much the proposition that hearing fees per se, 

without regard to their impeding effect, can survive Christie at para.17”.   
                                                 
15Reference re: Secession of Québec, [1998] 2 S.C.R. 217 at paras. 48-54, [Secession Reference], JABA, Vol. II, Tab 
27; Reference re: Remuneration of Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3 paras. 
85-89 and 106, [PEI Provincial Court Judges Reference],  JABA, Vol. II, Tab 26. 
16 Constitution Act, 1867, (U.K.), 30 & 31, Vict., c. 3, reprinted in R.S.C. 1985, App. II. No 5, JABA, Vol. II, Tab 
35. 
17  R. v. Big M Drug Mart,  supra  note 14 at p.331-334, JABA, Vol. I, Tab 14; R. v. Schachter, [1992] 2 S.C.R. 679 
at pp. 695, 700, 703 and 707, [Schachter],  JABA, Vol. II, Tab 21. 
18 Vilardell  BCCA supra note 2 at para. 24,  JAR, Vol. II, Tab 6. 
19 R v. Big M Drug Mart supra note 14 at p.331-334, JABA, Vol. I, Tab 14. 
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31. The Court of Appeal concluded that, apart from the exemption, hearing fees 

would be unconstitutional.  Donald J.A. described hearing fees as “constitutionally suspect”, and 

the result of a government efficiency objective which is invidious because the fees impinge the 

economically disadvantaged.20  However this acknowledgement of the invidious objective did 

not lead to an appropriate an analysis of the constitutionality of the purpose of the hearing fees, 

but rather became confused with the analysis of the effect of the hearing fees and the remedy of 

an enlarged exemption.   

32. The Court of Appeal erred in failing to undertake an integrated and purposive 

analysis despite the depth and integration of the analysis by the trial judge. 

The Courts In Canadian Democracy 

33. The justice system is a cornerstone of our democratic society.  It provides the 

means by which Canadians resolve disputes peacefully, before an independent and impartial 

decision maker.  It is premised on the maintenance of the rule of law, the independence of the 

judiciary and accessible justice.  A fair, effective, accessible justice system is essential to the 

peaceful ordering and the economic and social well-being of our society.21 

34. The constitutional principle of democracy is not simply concerned with the 

process of government. It includes substantive goals such as equality, social justice, and the 

inherent dignity of the person.  Democracy cannot exist without the rule of law and there can be 

no realization of the goals of democracy without the courts because the courts are the very 

foundation of the rule of law.22   Holding a trial is clearly a core function of the judiciary and one 

not to be directly hindered by another branch of government.23 

35. There are significant barriers to accessing justice in Canada today; the causes are 

complex and therefore multi-pronged solutions are required including using proportionality 

principles, and reducing and simplifying pre-trial procedures.  The courts must continue to play a 

                                                 
20 Vilardell  BCCA supra note 2 at para. 26, JAR, Vol. II, Tab 6. 
21Canadian Bar Association, Systems of Civil Justice Task Force Report, (Ottawa: Canadian Bar Association,1996), 
pp. 3-4, [CBA Systems of Civil Justice Task Force Report], JABA, Vol. II, Tab 31. 
22 Secession Reference, supra note 15 at paras. 67-69 and 76-81, JABA, Vol. II, Tab 27; Vilardell #2 BCSC, supra 
note 1 at  paras. 403 and 405, JAR, Vol. I, Tab 3. 
23 Vilardell #2 BCSC, supra note 1 at paras. 35-37, JAR, Vol. I, Tab 3; MacMillan Bloedel Ltd. v. Simpson, [1995] 4 
S.C.R. 725, at 748, 752-754 JABA, Vol. I, Tab 10. 
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core function within the justice system as required by the Canadian Constitution and as a 

practical matter in interpreting and applying laws which create the foundation for all other forms 

of dispute resolution.24 

36. The fundamental role of courts may be taken for granted like the air we breathe, 

but it has been recognized and reinforced through judicial interpretation: 

[9]      I consider that everyone in Canada has a right to come to court and seek the 
help of the court in obtaining a resolution of the legal issues that have given rise 
to that person's problem. Everyone in Canada has a right to seek the protection of 
the court from any perceived oppression by the state. Everyone being prosecuted 
in our courts has the right to counsel and the right to make full answer and 
defence. And I consider that our social system and our system of government 
depend not only on our rights relating to dispute resolution, in courts and 
otherwise, but also on our rights relating to dispute prevention through a legal 
system which regulates succession to property, family law, and other areas of 
potential disharmony.25 

37. Hearing fees impermissibly interfere with the fundamental relationship between 

the courts and the people as safeguarded by the Constitution.  There is an essentially 

constitutional character to the occasion of appearing in court to resolve a dispute through the 

offices of a s.96 judge, and to do so knowing the government cannot influence the right of a 

litigant to do so or the outcome.26     

38. The courts must maintain the rule of law in Canada.  The provincial government 

is responsible for the administration of justice in the province under s.92(14) of the Constitution 

Act, 1867, but if in so doing so it interferes with the function of the courts to maintain the rule of 

                                                 
24 Hryniak v. Mauldin 2014 SCC 7 [Hryniak] at paras. 1-2 and 27-28, JABA, Vol. I, Tab 8; Canadian Forum Civil 
Justice, Access To Civil & Family Justice – A Roadmap for Change, (Ottawa: Action Committee on Access to 
Justice in Civil and Family Matters, at pp. 7-8 and 15,  [Action Committee Report], JABA, Vol. II, Tab 33; Canadian 
Bar Association, Reaching Equal Justice: An Invitation To Envision And Act, (Ottawa: Canadian Bar Association, 
2013),  pp. 44-45 and 124-125, [CBA Reaching Equal Justice], JABA, Vol. II, Tab 32. 
25John Carten Personal Law Corp. v. British Columbia (Attorney General) (1997), 153 D.L.R. (4th) 460 (B.C.C.A); 
40 B.C.L.R. (3d) 181 at para. 9, per Lambert J.A. for the majority, [Carten];  leave to appeal ref’d [1998] S.C.C.A. 
No. 205, JABA, Vol. I, Tab 9. 
26 Vilardell #2 BCSC, supra note 1 at paras. 344, 412, 425-426,  JAR, Vol. I, Tab 3. 
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law, it oversteps its bounds.27  Put another way, impeding or preventing access to the courts goes 

beyond placing conditions on “how and when” people access the courts.28   

39. Access to the courts is both a practical compulsion and a fundamental right in a 

free and democratic society.29  Because the objective of hearing fees is to inhibit access to the 

courts their purpose is unconstitutional.  They are calculated in graduating amounts related to the 

time available before the judge for the purpose of causing litigants to ration time before the 

courts.  As such they infringe the rule of law and its constituent principle, access to justice.   

40. As dealt with at length by the trial judge, the Canadian Constitution mandates that 

the content of the legislative powers of the government be interpreted consistently with the 

democratic elements of the constitutional structure.30 

41. Political debate and free elections are to democracy what the courts are to 

democracy and the rule of law.  Courts are a branch of government that occupy a central place 

within the Canadian system of government.  They uphold democracy by fulfilling the promise of 

the rule of law and protecting minority rights.  The courts are fundamental to the ordering of the 

Canadian society as promised by the Constitution.  Section 92(14) is limited such that it cannot 

be used to abrogate access to the courts in a way which undermines the rule of law.31 

42. It cannot be better put than by the trial judge at paras. 379 and 410: 

[379]:  The structure of the Constitution, as established by the Constitution Act, 
1867 presupposed the existence of courts that are open to all. 

[410]:  A court that is not available to a significant segment of the public because 
another branch of government stands in its way is a court whose independence is 
compromised.32 

                                                 
27 Ontario v. Criminal Lawyers’ Association of Ontario, 2013 SCC 43 [Criminal Lawyers’ Association] at paras. 28-
29 and  33 JABA, Vol. I, Tab 11. 
28 Christie, supra, note 4, JABA, Vol. I, Tab 3. 
29 Ibid. at paras. 411-412, JAR, Vol. I, Tab 3; Pleau v. Nova Scotia (Supreme Court, Prothonotary), (1999), 43 
C.P.C. (4th) 201 (N.S.S.C.); 186 N.S.R. (2d) 1, at  paras. 22, 95-96 and 110, [Pleau],  JABA, Vol. I, Tab 12. 
30 Vilardell #2 BCSC, supra note 1 at paras. 364-370, JAR, Vol. I, TAB 3; Reference re: Alberta Legislation, [1938] 
S.C.R. 100 at pp. 132-133,  JABA, Vol. II, Tab 23; PEI Provincial Court Judges Reference, supra note 15 at paras. 
102-103, JABA, Vol. II, Tab 26. 
31 PEI Provincial Court Judges Reference, supra note 15 at para. 108, JABA, Vol. II, Tab 26; Vilardell #2 BCSC, 
supra note 1 at paras. 374-380, JAR, Vol. 1, Tab 3. 
32 Vilardell #2 BCSC, supra note 1 at paras. 379 and 410, JAR, Vol. I, Tab 3. 
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The Rule of Law and Access to Justice 

The Rule of Law 

43. The rule of law describes the state of a society where law is supreme, that is, 

where the highest representative of the Crown as well as the most humble citizen must act in 

accordance with law as interpreted by the courts.  The rule of law is about an equal society where 

all are free from the exercise of the arbitrary power of the state and where all have equal 

opportunities to pursue their dreams.33 

44. There are three requirements for the rule of law: first the law must be supreme 

over government as well as over private individuals; second, there must be an actual order of 

positive laws; and third, the relationship between the state and individuals must be regulated by 

law.34   

45. Thus, the rule of law is a fundamental constitutional principle.  It embodies the 

political, social and legal values or norms upon which the ordering of Canadian society rest.  It 

establishes the parameters of the Canadian constitutional framework.  It acts to influence the 

interpretation of our written constitutional texts and to supplement the written text in order to 

ensure that basic and fundamental aspects of our legal system and culture are respected.35 

46. The law defines the rights and obligations of individuals and governments.  The 

justice system provides the procedures and decision making authority by which disputes, 

including disputes with governments, can be resolved.  It is axiomatic that the substantive 

content of the law, the rights and obligations, are hollow unless a means is available to ensure 

that these rights can be exercised equally by all they are intended to protect.  Hence access to 

justice and equal access to justice are requisite to the operation of the rule of law.   

                                                 
33 Roncarelli v. Duplessis, [1959] S.C.R. 121 at 142-143 JABA, Vol II, Tab 28. 
34 Reference re: Manitoba Language Rights, [1985] 1 S.C.R. 721 [Manitoba Language Reference], at pp. 748-749, 
JABA, Vol.  II, Tab 25; Secession Reference supra note 15 at para. 71, JABA, Vol. II, Tab 27; British Columbia v. 
Imperial Tobacco Ltd., 2005 SCC 49, [2005] 2 S.C.R. 473 at para. 58, [Imperial Tobacco], JABA, Vol.  I, Tab 5; 
Christie, supra note 4 at paras. 19-20, JABA, Vol.  I, Tab 3. 
35 Manitoba Language Reference,  supra note 34 at pp. 748-750 JABA, Vol. II Tab 25; Secession Reference, supra 
note 15, paras. 48-52 and 70, JABA, Vol. II, Tab 27; PEI Provincial Judges Reference,  supra note 15 at para. 89, 
JABA, Vol. II, Tab. 26. 
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47. The unconstitutionality of hearing fees is apparent when compared against the 

requirements of the rule of law.  Hearing fees set up a regime in which the extent to which the 

law is supreme and the extent to which it can regulate any relationship depends on the ability of 

an individual to pay hearing fees.  The equality requirements of the rule of law cannot be met by 

this regime. 

48. The evidence established, and the trial judge found, that many individuals, 30% to 

50% of British Columbia families, have incomes in the range where they cannot reasonably 

afford hearing fees.  The parties to this case, a veterinarian and a university instructor, would 

have had their combined net income for a month consumed by hearing fees. This puts certain 

classes of individuals at a disadvantage compared to well-to-do individuals, corporations and the 

state.36 

49. As noted by McEwen J. at paras. 363 and 344, the government is a frequent user 

of the courts but it is obvious that it must not have special advantages in court: 

[363]     This is particularly so given that the government is a frequent litigant. In 
light of the courts’ essential characteristic as a forum where all who come before 
them must be treated as equals, the government cannot be, or be perceived to be, 
in control of or able to manipulate the court. That is one aspect of the limitation 
on the provincial authority to legislate respecting courts under s. 92(14). 

[344]     A characteristic of the rule of law that may be traced back at least to 
Magna Carta, is that the Executive branch of government and its agencies appear 
before the courts as ordinary litigants with no particular or special status. Any 
person within the jurisdiction of the courts may take any other person or entity, 
including the government, to court and expect to be treated as an equal. Although 
it is not often characterized as such, adjudication in court is an aspect of the 
fundamental constitutional principle of democracy.37 

50. Thus, hearing fees defeat the requirement that the law be supreme over 

government as well as private individuals.  Hearing fees also interfere with the regulation of the 

relationship between the individual and the state.  The designer and implementer of hearing fees, 

the provincial government, is a frequent litigant and has created an advantage for itself compared 

to a significant number of people who use the courts to resolve their disputes.   

                                                 
36  Vilardell #2 SCBC, supra note 1 at paras. 26 and 396,  JAR, Vol. I, Tab 3.  
37 Ibid. at paras. 363 and 344, JAR, Vol. I, Tab 3. 
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51. The principle requiring creation and maintenance of an actual order of positive 

laws meets a similar fate.  Courts play an essential role in the development and maintenance of 

the law.  Access to the courts is necessary for the laws to be created, developed and enforced 

equally against or in favour of all to whom they apply.38  Hearing fees interfere with the ability 

to have the laws enforced as between individuals and as between individuals and the state.  If 

they cannot be enforced they have no meaning.39 

52. The rule of law, as an underlying constitutional principle, has full legal force40 

and gives rise to substantive legal obligations: 

…which constitute substantive limitations upon government action.  These 
principles may give rise to very abstract and general obligations, or they may be 
more specific and precise in nature.  The principles are not merely descriptive, but 
are also invested with a powerful normative force and are binding upon both 
courts and governments.”41 

53. Although questions have been raised about the role that the rule of law and 

unwritten constitutional principles play on constitutional review of laws, particularly legislation, 

it is established that the legislature is limited in that it cannot use its powers to undermine the 

judicial branch of government or fundamentally alter or interfere with the relationship between 

the courts and other branches of government.42   

54. The very nature of the principles of constitutionalism and the rule of law demand 

that none of the provincial legislatures nor the federal parliament may use the authority of their 

democratically elected status to use powers in a manner which is inconsistent with other 

provisions of the Constitution and with the powers of other levels of the government.  Hence 

British Columbia cannot, by relying on its powers under s.92(14), pass regulations, such as 

                                                 
38 Ibid. at paras  410 and 413-414, JAR, Vol. 1, Tab 3. 
39 British Columbia Government Employees’ Union. v. British Columbia (Attorney General), [1988] 2 S.C.R. 214 at  
paras.  24-25, [B.C.G.E.U.], JABA, Vol. I, Tab 4. 
40 Secession Reference, supra note 15 at  para 51-54, JABA, Vol. II, Tab 27. 
41 Ibid at  para. 54, JABA, Vol. II, Tab 27. 
42 PEI Provincial Court Judges Reference, supra note 15 at paras. 60-61, JABA, Vol. II, Tab 26, Imperial Tobacco, 
supra note 34 at paras. 60-61, JABA, Vol. I, Tab 5; Babcock v. Canada (Attorney General), 2002 SCC 57, [2002] 3 
S.C.R. 3 at paras. 54-57, JABA, Vol. I, Tab 2. 
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hearing fees, that intrude on the power of the judicial branch of government in relation to the rule 

of law, as hearing fees do.43 

55. In any event, the extent of the normative force of the rule of law in relation to the 

legislative branch raised in Imperial Tobacco need not be determined in this case because 

hearing fees are not actions of the legislative branch of government. Rather, as noted above, they 

are implemented through regulation and are therefore actions of the executive branch of 

government. 

Access To Justice 

56. The rule of law encompasses and presupposes access to justice.44  It is axiomatic 

that the substantive content of the rule of law, the rights and obligations at law, are hollow unless 

a workable means is available to ensure that they can be accessed and exercised equally by 

everyone they are intended to protect.  The right of access to justice flows by necessary 

implication from the three principles underlying the rule of law referred to above.  No law, not 

even the written Constitutional text, can be given effect if access to justice is denied.45 

57. This case is about access to the courts as was B.C.G.E.U.  In his reasons in 

B.C.G.E.U., Chief Justice Dickson said: 

Of what value are the rights and freedoms guaranteed by the Charter if a person is 
delayed or denied access to a court of competent jurisdiction in order to vindicate 
them? How can the courts independently maintain the rule of law and effectively 
discharge the duties imposed by the Charter if court access is hindered, impeded 
or denied? The Charter protections would become illusory, the entire Charter 
undermined. 

There cannot be a rule of law without access, otherwise the rule of law is replaced 
by a rule of men and women who decide who shall and who shall not have access 
to justice.46 

                                                 
43 Secession Reference, supra note 15 at paras. 70-74, JABA, Vol. II, Tab 27;  Criminal Lawyers’ Association, supra 
note 27, at para. 26-29, 33 and 42, JABA, Vol. I, Tab 11; Vilardell #2 BCSC, supra  note 1, paras. 363 and 385-386, 
JAR, Vol. I, Tab 3. 
44 B.C.G.E.U. supra note 39 at pp. 229-230, JABA, Vol. I, Tab 4; R. v. Domm, (1996), 31 O.R. (3d) 540 (ON C.A.) 
at p. 546; leave to appeal ref’d, [1997] S.C.C.A. No. 78, JABA, Vol. I, Tab 15; Carten , supra note 25 at paras. 10-
11,  JABA, Vol. I Tab 9. 
45 B.C.G.E.U., supra note 39 at p. 229, JABA, Vol. I, Tab 4; Carten, supra note 25 (per McEachern C.J.B.C. 
(dissenting), JABA, Vol. I, Tab 9. 
46 B.C.G.E.U., supra note 39 at  pp. 229-230,  JABA, Vol. I, Tab 4. 
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58. While B.C.G.E.U. is often presented as a case purely about physical access to the 

courts, intangible barriers to accessing justice were also at issue in that case, namely an 

“obligation of conscience not to breach the picket line”.  More specifically, Dickson C.J.C. 

quoted with approval a passage from the Court of Appeal: 

We have no doubt that the right to access to the courts is under the rule of law one 
of the foundational pillars protecting the rights and freedoms of our citizens.  It is 
the preservation of that right with which we are concerned in this case.  Any 
action that interferes with such access by any person or groups of persons will 
rally the court's powers to ensure the citizen of his or her day in court. Here, the 
action causing interference happens to be picketing.  As we have already 
indicated, interference from whatever source falls into this category.47 

59. In Christie, this Court addressed B.C.G.E.U. and said that it cannot stand for the 

proposition that every limit on access to the courts is automatically unconstitutional.  This 

statement must be considered in the context of the court’s characterization of the issue in 

Christie - constitutionally mandated legal aid in virtually all cases.  Accordingly, in that passage 

the Court said that B.C.G.E.U. does not stand for the right to be able to afford legal 

representation.  The Court did not reverse itself on the ratio of B.C.G.E.U., which is that access 

to the courts is constitutionally protected.48 

60. Hearing fees intended to hinder access to the courts and which go to the ability to 

have a hearing before a s.96 judge will always be unconstitutional.  Hearing fees are different 

from a tax on legal services in the access to justice paradigm.  The trial judge described the 

difference as legal fees being something that could be foregone in order to secure a day in court, 

while hearing fees, axiomatically, cannot be.49  They are indistinguishable in purpose and effect 

from the physical and psychological barriers created by the picket line B.C.G.E.U.  The picket 

line was described by Chief Justice Dickson as a barrier, both in intention and effect which 

“…could only lead to a massive interference with the legal and constitutional rights of the 

citizens of British Columbia.”50 

                                                 
47 Ibid. at  p. 230,  JABA, Vol. I, Tab 4. 
48 Christie, supra note 4 at paras. 13-17, JABA, Vol. I, Tab 3. 
49 Vilardell #2 BCSC, supra note 1, JAR, Vol. I, Tab 3; Pleau, supra, note 29 at para. 110,  JABA, Vol. I, Tab 12. 
50 B.C.G.E.U., supra note 39 at pp. 232-233, JABA, Vol. I, Tab 4.  
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61. Another qualitative difference between hearing fees and a tax on legal fees, is the 

nature of the government action at issue.  In Christie, the issue was the taxing power of the 

legislature which is a power fundamental to the legislative branch.  In this case, hearing fees are 

purported user fees imposed by the executive branch.  Hearing fees, by the admission of British 

Columbia, have a primary purpose of causing litigants to ration time in court.   

62. Seen this way, it is clear that the purpose of the hearing fees is not integral to the 

role of the executive branch of the government; rather it is inimical to the to the s.92(14) role and 

obligations of the provincial government and an intrusion into the judicial sphere.  Because 

hearing fees relate directly to time in court and put a price on time in court, they are an 

unacceptable interference with the judicial branch and the people who come to court. 51    

63. Paragraph 17 of Christie, considered by the Court of Appeal at paragraphs 16 and 

26, is answered by this aspect of this case and hearing fees.  Whatever conditions the legislature 

may place on how and when persons access the courts, the executive branch of the government 

may not purposefully create barriers to the courts; create special advantages for governments 

over private citizens; or create unequal access between litigants or charge to exercise the 

constitutional right to go to court.  In other words, hearing fees are not a condition on how and 

when persons access the courts.  They determine whether a person accesses the courts and they 

are intended to hinder access to the courts.   

Equal Access to Justice 

64. The right of access to justice encompasses a norm of equality and therefore the 

meaning and legal requirements of this right should be considered with reference to the Charter 

value of substantive equality. Hearing fees have a disproportionate impact on low-income 

persons and persons of modest means. 

65. Equal access to justice is a fundamental tenet of the Canadian justice system.  The 

principle of equal access to justice flows from the overarching constitutional commitment to both 

the rule of law and the Charter value of substantive equality.  These principles are inextricably 

linked in a constitutional democracy and in the inherent value of the dignity of the human 

                                                 
51 Pleau, supra note 29 at paras. 120-122, JABA, Vol. I, Tab 12. 
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person, the commitment to social justice and equality and the respect for cultural and group 

identity.52 

66. Hearing fees do not affect everyone equally.  As the unchallenged economic 

evidence indicates, the most vulnerable in our society, people living in poverty, lone parent 

families (and among those lone-parent families headed by women), First Nations, recent 

immigrants, women in marital breakdowns, and people with disabilities are more likely to 

experience the economic barriers posed by hearing fees.53  Depending on the socio-economic 

group, large portions of the population (30% to 50% of families) exist at $15,000 above the 

poverty line and cannot reasonably afford hearing fees. 

67. Hearing fees therefore not only offend the principle of access to justice because of 

their purpose, they offend the principle of equal access to justice in effect. They unequally effect 

some of the most vulnerable groups in modern day society who are more likely to have legal 

problems54 and who are supposed to be entitled to equal benefit of the law.  The findings 

pertaining to economic evidence, the experience of Ms. Vilardell and the evidence of Peter 

Ritchie support the conclusion that hearing fees create a real and formidable barrier to access to 

justice for people of modest means and marginalized circumstances. 

68. Hearing fees create an uneven playing field by putting up a barrier to access to the 

courts to only one party in the dispute.  The size of the barrier is not within the control of the 

barricaded party.  Opposing parties can increase the size of the barricade and therefore 

intentionally or unintentionally impede or prevent their opposing litigant to access the court to 

resolve the dispute.  The facts of this case demonstrate that aptly.55 

69. The rule of law is about equality.  The notion of equality infuses the interpretation 

of all of the Constitution.  In a case such as this, a singular provision of the Charter or 

constitutional principle does not govern or provide complete constitutional context to decide the 

issue.  But additional provisions and principles, including sections 7, 15 and 28 of the Charter, 

                                                 
52 R. v. Oakes, [1986] 1 S.C.R. 103 at p. 136, [Oakes],  JABA, Vol. I, Tab 19. 
53 Affidavit #1 of Robert Carson  at Exhibit B “Carson Report” at pp. 260-264, [“Carson Affidavit”],  JAR, Vol. III, 
Tab 20; Affidavit #1 of Susan Boyd,  at pp. 35-44,  JAR, Vol. II, Tab 18. 
54 Action Committee Report, supra note 24 at p.2, JABA, Vol. II, Tab 33. 
55 Vilardell #2 BCSC, supra note 1 at paras. 4-6 and 19-20, JAR, Vol. I, Tab 3. 
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support and inform the application of the rule of law to strike hearing fees as unconstitutional for 

unreasonably and unequally impeding access to justice. 

Section 7 

70. Section 7 protects “life, liberty and security of the person”.  The liberty aspects of 

s.7 compel an analysis of constitutional norms pertaining to the state and the individual.  This 

cannot be described better than it was by Wilson J. in R. v. Morgentaler: 

The Charter is predicated on a particular conception of the place of the individual 
in society. An individual is not a totally independent entity disconnected from the 
society in which he or she lives.  Neither, however, is the individual a mere cog in 
an impersonal machine in which his or her values, goals and aspirations are 
subordinated to those of the collectivity. The individual is a bit of both.  The 
Charter reflects this reality by leaving a wide range of activities and decisions 
open to legitimate government control while at the same time placing limits on 
the proper scope of that control. Thus, the rights guaranteed in the Charter erect 
around each individual, metaphorically speaking, an invisible fence over which 
the state will not be allowed to trespass.  The role of the courts is to map out, 
piece by piece, the parameters of the fence.   

The Charter and the right to individual liberty guaranteed under it are inextricably 
tied to the concept of human dignity.56 

71. Section 7 of the Charter, like all human rights protections, is rooted in the value 

of respect for the inherent dignity of the person.  Inherent dignity cannot be taken away by 

disapproval, but liberty interests require the state to respect personal autonomy.57 

72. Hearing fees engage the liberty interest because the state, through the imposition 

of hearing fees, deprives individuals of modest means of the ability to make fundamental 

personal decisions of whether to go to court to assert their legal rights.  This is an impermissible 

infringement on liberty and results in an impermissible interference in the relationship between 

courts and individuals. 

73. The “choice” to go to court to assert one’s rights is the type of fundamental 

personal choice that must be protected by the Charter.  As eloquently stated by the Court in 

                                                 
56 R. v. Morgentaler, [1988] 1 S.C.R. 30 at p.164  [Morgentaler], JABA, Vol. I, Tab 18. 
57 Oakes, supra note 52 at p.136, JABA, Vol. I, Tab 19;  Morgentaler, supra note 56, JABA, Vol. I, Tab 18. 
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Pleau, the decision to go to court is not a mere choice but rather a question of “practical 

compulsion”: 

In respect to the criteria and notwithstanding the respondent's assertion there is no 
compulsion to access the court, it is clear there is the "practical compulsion" 
referred to by Justice Majors.  Citizens wronged, or believing themselves to have 
been wronged, or denied, or believing themselves to have been denied rights to 
which they are entitled and whether the alleged transgressor is another citizen or 
the state itself, apart from self help remedies, will see little alternative than to seek 
to have the judicial component of our Constitution affirm their rights.  Self help 
remedies are unacceptable and therefore there is the practical compulsion to seek 
redress in the courts.  The respondent's stated position that a litigant makes a 
choice to go to court and therefore there is no compulsion, fails to recognize the 
inherent right and in some cases need, for all of us to seek redress and relief.  
Although private resolution models have been developed and provide a valuable 
forum for resolving certain types of disputes, they cannot provide remedies in 
cases involving fundamental rights and freedoms. In respect to accessing the 
courts, there is a practical and real "compulsion".58 

74. The fact that the fees are imposed on the party setting the matter for trial is also 

no answer to the deprivation of access to the court.  Resort to the judicial system is no more a 

choice for a plaintiff seeking to enforce his or her rights than it is for a defendant called upon to 

defend him or herself; for both, the legal system is the best and often the only means of asserting 

his or her rights.  

Section 15 

75. The equality guarantee in the Charter informs the content of all other Charter 

rights.  It is a guiding principle of statutory and common law, and it infuses international law.  In 

Andrews, Justice McIntyre stated that "[t]he section 15(1) guarantee is the broadest of all 

guarantees.  It applies to and supports all other rights guaranteed by the Charter."59   

76. Section 15 is relevant to assessing the constitutionality of laws not directly 

challenged under section 15 because it demonstrates the Canadian commitment to promoting 

equality.60   

                                                 
58 Pleau, supra note 29 at para. 22, JABA, Vol. I, Tab.12 
59 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at p. 185, [Andrews], JABA, Vol. I, Tab 1;  R. 
v. Salituro, [1991] 3 S.C.R. 654 at paras. 38 and 48-53, JABA, Vol. II, Tab 20. 
60 R. v. Keegstra, [1990] 3 S.C.R. 697 at p. 755-,  JABA, Vol. I, Tab 17. 
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77. With regard to the relationship between the rule of law and hearing fees, section 

15 jurisprudence demonstrates that equality is at the heart of the rule of law, and one of the 

constitutional principles it nourishes – democracy.  Democracy is itself both an aspiration and a 

consequence of equality.  Neither can be realized if access to justice is mired in an unequal 

regime.61 

78. This case arose on the context of a family law proceeding where the person 

required to pay the hearing fees, Ms. Vilardell, was unemployed and at a financial disadvantage 

compared to her spouse.  Ms. Vilardell and her estranged spouse were immigrants to Canada.  

English is her second language.   

79. Ms. Vilardell’s situation is like many other separated single parent women and 

marginalized people. Instead of the courts providing a means to gain equality, she found an 

unequal barrier to the court.   

Section 28 

80. The importance of considering the differential impact of the hearing fees on 

women is further underscored by s.28 of the Charter.  Section 28 provides: 

Notwithstanding anything in this Charter, the rights and freedoms referred to in it 
are guaranteed equally to male and female persons.  

81. The expert evidence and the facts pertaining to Ms. Vilardell’s experience 

demonstrate this phenomenon.  Every day, the courts deal with women in marital breakdown 

who are financially disadvantaged compared to their former partners.   Hearing fees exacerbate 

and extend the inequality by creating financial barriers in accessing the courts. 

 The Historical Record 2.

82. The Court of Appeal erred in holding that there can be no right to be free from 

hearing fees given “the legal framework has traditionally organized the relationship between the 

two branches of government to include hearing fees with the power to waive payment in forma 

                                                 
61 Andrews, supra note 59 at pp. 171-172, JABA, Vol. I, Tab 1. 
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pauperis.”62  In so holding, the Court of Appeal misapplied Christie on how history is taken into 

account on constitutional review.   

83. There are two aspects to this error.  The first is that the Court of Appeal accepted 

that because hearing fees have been charged in the past, they cannot violate the unwritten 

constitutional principle of the rule of law and its constituent principle, access to justice.  The 

second is that the hearing fees which have been charged through most of British history and 

through most of British Columbia’s history (up to 1998) are different in quantity, quality and 

purpose than the hearing fees at bar.   

84. With regard to the first error, constitutional principles evolve over time.  Their 

content is not set in stone but rather develops in line with Canadian society.  In particular, the 

content of the rule of law may include additional principles to those expressed in the 

jurisprudence to date and those expressed to date must be expansively interpreted to embrace 

new social imperatives.63 

85. The historical inquiry in Christie was whether a general access to legal services 

was prescribed by the Constitution.  The Court found that the general right to have a lawyer in 

court or tribunal proceedings was not part of the historical understanding of the rule of law.  It 

also held that limited rights to counsel (in the criminal context) was supported by the historical 

understanding of the rule of law.   

86. The Court of Appeal in this case fell into error by observing that the historical 

record demonstrated that hearing fees have been charged for most (but not all) of history, and 

inferring that history therefore provided constitutional legitimacy to hearing fees.  The Court of 

Appeal failed to question whether the historical understanding of the rule of law was in accord 

with hearing fees which create barriers to access to the courts.   

87. Christie does not stand for the proposition that where government has consistently 

taken a course of action, such actions have been constitutional and will continue to be so 

                                                 
62 Vilardell BCCA, supra note 2 at para. 14, JAR, Vol. II, Tab 6. 
63 Christie, supra note 4 at paras. 19-21, JABA, Vol. I, Tab 3; PEI Provincial Court Judges Reference, supra note 
15 at  paras. 85-89, 106, JABA, Vol. II, Tab 26; Secession Reference, supra note 15 at para. 52, JABA, Vol. II, Tab 
27. 
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regardless of changing conditions or greater understanding of their impact on constitutional 

rights.  There is no principle of law which holds that because something has been done 

historically, it must be constitutional.  Such a state of affairs is only conclusive that the 

constitutionality has not been challenged.  The historical analysis may also reveal that a 

historical custom, practice or common law rule, once fitting, has become out of step with 

Canadian society, particularly in the era of the Charter.64 

88. By the same reasoning, prior lack of challenge is not a defence to a constitutional 

challenge.  Such a proposition is in conflict with the equality underpinnings of constitutional 

principles necessary to ensure the rights of the marginalized and the vulnerable.  By definition, 

those are often the persons on whose behalf laws, activities or decisions must be challenged on 

constitutional grounds.  But also by definition, the marginalization and vulnerability of a group 

may mean that it takes a long time for the right circumstances to mount a challenge.  There can 

be no principle that a challenge came “too late” to reveal the unconstitutionality of a law or 

behaviour.   

89. This principle was most famously stated in Reference re British North America 

Act, 1867 s. 24 (also know as the Persons Reference and Edwards v. Canada) where the Judicial 

Council of the Privy Council held that although women had not been considered “persons” for 

the purpose of nomination to the Senate at the time of Confederation they manifestly were 

“persons” in 1929.  Lord Sankey said as follows: 

The fact that no woman had served or has claimed to serve such an office is not of 
great weight when it is remembered that custom would have prevented the claim 
being made, or the point being contested.  

Customs are apt to develop into traditions which are stronger than law and remain 
unchallenged long after the reason for them has disappeared.  

The appeal to history in this particular matter is not conclusive.65   

90. So too, the fact that hearing fees have been charged for centuries does not mean 

that the hearing fees at issue here are constitutional in purpose of effect.  As noted by the trial 

judge at paragraph 324: 

                                                 
64 R v. Salituro, supra note 59 at pp. 671-675, JABA, Vol. II, Tab 20.   
65 Reference re British North America Act, 1867 s. 24, [1930] A.C. 124, [1930] 1 D.LR. 98 at 104, JABA, Vol. II, 
Tab 24.   
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Longstanding practices, on the other hand, may not have any particular authority 
despite their durability.  This is simply to say that history is obviously crucial to 
an understanding of how we come to be where we are, but it is not always useful 
as a guide to where we should be.  The law evolves, as they cases show. 66  

91. The second error is that the Court of Appeal’s analysis does not take into account 

the differences between the hearing fees at issue in this case, and the history of hearing fees from 

the time of the Statue of Henry VII through Confederation.67  The trial judge analysed the history 

in detail, and concluded that: 

…at Confederation, and for some time afterwards, fees were more onerous than 
they were later, and …. they had fallen to relatively nominal levels for several 
decades until the dramatic increases in 1998.68 

92. With regard to the “dramatic increases in 1998”, the trial judge concluded the 

hearing fees at issue in this case are part of the larger shift away from seeing the courts as a cost 

of good government to a discretionary expense which is subject to the financial and procedural 

preconditions that government imposes to limit the cases that get to the courts.69   

93. Accordingly, the hearing fees charged at Confederation and the hearing fees at bar 

are different in quantity, quality and purpose.  The dramatic increases in the fees in 1998 took 

them out of the range of affordability for many litigants.  Most importantly, these dramatic 

increases incorporated a change in the purpose of the fees.  As found by the trial judge, their 

primary purpose became to ration court time and to influence the availability of the courts 

through high, escalating fees.70  That purpose must be central in the constitutional analysis.  That 

purpose is not part of the history which the Court of Appeal relied upon. 

 Conflation of the Analysis of Constitutionality With Remedy C.

94. Constitutional remedial principles require a clear analysis and finding on 

constitutionality so that a proper remedy can be applied.71  By failing to first consider the 

constitutionality of hearing fees, the Court of Appeal failed to undertake an appropriate analysis 

                                                 
66 Vilardell #2 BCSC, supra note 1 at  para. 324, JAR, Vol. I, Tab 3. 
67 Vilardell  BCCA, supra note 2 at para. 9, JAR, Vol. II, Tab 6. 
68 Vilardell #2 BCSC, supra note 1 at  para. 299, JAR, Vol. I, Tab 3. 
69 Ibid. at para. 315-316, JAR, Vol. I, Tab 3. 
70 Ibid. at paras. 309-310, JAB, Vol. I, Tab 3. 
71 Schachter supra note 17 at pp. 694 and 702,  JABA, Vol. II, Tab 21. 
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of whether there were constitutional shortcomings, and if so, their nature and extent.  Instead, the 

Court of Appeal identified shortcomings in the exemption, and proceeded to address it.  In the 

course of doing so, the Court of Appeal noted that hearing fees are “constitutionally suspect” 

with an “invidious” objective.   

95. The Court of Appeal did not directly address the trial judge’s finding of 

unconstitutionality.  Given that the Court of Appeal undertook a remedy analysis, the inference is 

strong that it identified an unconstitutional element.  However, the conclusions stated by Donald 

J.A., are not clear because in each case the remedy is blended into the constitutional analysis. 

They are found at paragraphs 4, 32 and 35 of the Court of Appeal decision:   

[4] In my opinion, were it not for the power of the courts to give relief from the 
hearing fees, they would be an unconstitutional impediment to justice.  The power 
is found in an enlarged interpretation of the indigency provision. 

[32] … In this case, the constitutional inconsistency consists of an under-inclusive 
exemption from hearing fees, which restricts it to people who would be defined as 
impoverished.  As I stated earlier, an enlarged interpretation of the indigency 
provision is necessary to uphold the constitutionality of hearing fees and remove a 
barrier to court access. 

[35] To the extent that hearing fees have the potential to interfere with the core 
judicial function of running a trial, which I think they do, the courts should 
respond to the interference.  Judges must not shy away from dealing with such 
incursions.  The remedy I propose in this case is a measured response to the 
problem.72 

96. The failure to appropriately analyze the constitutionality of hearing fees led to an 

inappropriately focused remedy analysis as discussed below.   

 The Broadened Exemption Does Not Cure the Constitutional Defects D.

97. The Court of Appeal erred in concluding that the constitutional defects inherent in 

the hearing fees can be cured by reading in a broader exemption to cover persons “in need” as 

well as those who are impoverished.  As noted above, the Court of Appeal addressed the 

exemption provision extant at the time the appeal was argued, not that which governed the trial 

and which covered persons who are indigent.     

                                                 
72 Vilardell  BCCA, supra note 2 at paras. 4, 32 and 35, JAR, Vol. II, Tab 6. 
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98. Regardless of the terminology, the remedy misses the mark because the 

unconstitutional purpose of the hearing fees are left intact and the unequal effect continues.  The 

Court of Appeal’s remedy simply subjects persons who are in need (as well as those who are 

impoverished) to an access to justice barrier in the form of the requirement to bring a separate 

summary application, with and oral hearing and evidentiary requirements, to be exempted.  It is a 

different barrier, but it is a barrier nonetheless.   

99. This remedial approach is wrong in principle because the only remedy for laws 

which are unconstitutional in purpose is to strike them and because the remedy fashioned is 

unworkable and is an improper intrusion into the legislative role with unintended consequences.   

 Constitutional Remedial Principles 1.

100. Section 52(1) of the Constitution Act, 198273 says as follows: 

52. (1) The Constitution of Canada is the supreme law of Canada, and any law 
that is inconsistent with the provisions of the Constitution is, to the extent of the 
inconsistency, of no force and effect.   

101. When a law has been found to be unconstitutional, the court may strike it down, 

strike it down and temporarily suspend the declaration of invalidity to permit the legislature time 

to enact constitutional legislation in its place, or the court may resort to reading down or reading 

in.74  The controlling considerations are to respect the purpose of the constitutional principles 

which have been infringed and to respect the separation of the functions among the executive, 

the legislative and the judiciary by ensuring that the remedy is one which, when fairly 

considered, is what the legislature would have enacted had the constitutionality shortcomings of 

the legislation been known at the time it was enacted.75 

                                                 
73 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.11,  JABA, Vol. II, Tab 36. 
74 Schachter, supra note 17 at p. 695, JABA, Vol. II, Tab 21. 
75 Ibid. at p. 697; Doucet-Boudreau v. Nova Scotia (Minister of Education), [2003] 3 S.C.R. 3 at paras. 33-34 and 
56-57, [Doucet-Boudreau ], JABA, Vol. I, Tab 6; Vriend v. Alberta,  [1998] 1 SCR 493 [Vriend] at paras. 148-149, 
JABA, Vol. II, Tab 29. 
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102. The purposive approach is critical to constitutional remedies.  Remedies must be 

responsive, ie: promote the purpose of the right infringed; and must be effective, ie: promote the 

purpose of the remedies provision to cure the constitutional wrong.76 

103. The purposive approach includes the purpose of the offending legislation.  If the 

legislation has a purpose which is consistent with the constitution, the courts are much more 

likely to utilize reading in or reading down than striking.77  However, if the legislation has an 

unconstitutional purpose, it should be struck.78   

104. R. v. Ferguson emphasized that a s. 52(1) remedy should be effective in the sense 

of ensuring constitutional compliance in all future cases:  

Section 52(1) provides a remedy for laws that violate Charter rights either in 
purpose or in effect… 

The presence of s. 52(1) with its mandatory wording suggests an intention of the 
framers of the Charter that unconstitutional laws are deprived of effect to the 
extent of their inconsistency, not left on the books subject to discretionary case-
by-case remedies.79 

105. In Ferguson, this Court also described the following limitations of the remedies of 

severance and reading in: 

When a court opts for severance or reading in as an alternative to striking down a 
provision, it does so on the assumption that had Parliament been aware of the 
provision's constitutional defect, it would likely have passed it with the alterations 
now being made by the court by means of severance or reading in. […] If it is not 
clear that Parliament would have passed the scheme with the modifications being 
considered by the court -- or if it is probable that Parliament would not have 
passed the scheme with these modifications -- then for the court to make these 
modifications would represent an inappropriate intrusion into the legislative 
sphere.80 

                                                 
76 Doucet-Boudreau, supra  note 75 at paras. 24-25, JABA, Vol. I,Tab 6. 
77 Vriend, supra note 75, at para. 148-151  JABA, Vol. I, Tab 29. 
78 Schachter, supra note 17 at  p.703, JABA, Vol. II, Tab 21. 
79 R. v. Ferguson, [2008] 1 S.C.R. 96 at paras. 61-65, [Ferguson], JABA, Vol. I, Tab 16. 
80 Hryniak supra note 24 at paras. 1-2 and 27-28, JABA, Vol. I, Tab 8; Ferguson supra note 798 at para. 51, JABA, 
Vol. I, Tab 16. 
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 Problems With The Remedy Crafted By The Court of Appeal 2.

106. As held in Pleau, hearing fees are structurally flawed because they place a charge 

on time in court (their pith and substance) and because they are high and they escalate.81  These 

attributes fall out of their unconstitutional purpose, as discussed above.  These structural flaws 

exist regardless of the income level of the litigant who must undertake to pay them.   

107. Because the purpose of the fees is to inhibit the use litigants make of time before 

the court, litigants regard a trial as time which they have bought.  McEwan J. observed the 

litigants in this trial behaving in a manner consistent with their understanding that each portion 

of a court day was something they had paid for and they needed to get their “money’s worth”.82  

That wrongful purpose affects the relationship between the court and the litigants, no matter 

what their means are, and survives an enlarged exemption. 

108. Second, an exemption cannot cure the inequality effects because persons who 

cannot afford hearing fees are now subject to a different barrier – an extra court application to 

prove that they are impoverished or in need in order to dismantle the barrier.  Instead of a 

remedy that requires the government to remove the unconstitutional barrier it has erected, the 

Court of Appeal requires litigants to bear the onus and to prove that they should not be subject to 

the barrier.   

109. The onus is not one which is readily met.  The proposition that access is preserved 

through exemptions for persons whose incomes fall below certain levels is rooted in “choice 

theory” – those above the minimum income levels can choose to spend their incomes on hearing 

fees.  Setting aside the rather utopian assumptions underlying choice theory, it depends on a 

concomitant theory of being able to identify the boundaries of income where the choice theory 

can operate.   The Court of Appeal described the other side of this line as the place where, but for 

hearing fees, litigants would be able to pursue their claims.  However, economists are agreed that 

it is not possible to identify such a line.83  This must be the same whether the line is indigency or 

                                                 
81 Pleau, supra note 29 at paras.  119-122,  JABA, Vol. I, Tab 12. 
82 Vilardell #2 BCSC, supra note 1 at para. 418, JAB, Vol. I, Tab 3. 
83 Carson Affidavit, supra note 53 at pp. 2 and 10, JAR, Vol. II, Tab 20;  Affidavit #1 of Douglas Hildebrand, 
Exhibit C, JAR, Vol. IV, Tab 23. 
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“impoverished or in need”.  The Court of Appeal simply moved a theoretical line which is 

incapable of being drawn.  

110. In addition, the choice theory is inconsistent with the rule of law as the foundation 

of the Canadian Constitution and access to the courts as the guarantee of the rights and freedoms 

contained in the Constitution.84 

111. The exemption is a pre-trial mini-trial based on an over-simplified premise that is 

inconsistent with the access to justice paradigm.  Seen from the perspective of litigants, 

especially unrepresented litigants, each hearing involves an overwhelming number of tasks to 

complete (up to 119 steps per hearing), procedures to navigate, and legal principles to learn and 

apply for which the litigant has little or no experience or training.85  Solutions to access to justice 

issues involve viewing the process from the perspective of litigants, simplifying pre-trial 

processes, removing barriers, and enhancing the understanding of how to resolve the legal 

problem or dispute.86  The exemption provision requires an additional summary application to 

the court with evidence and an oral hearing.  Regardless of its reach, it is inimical to enhancing 

access to justice.   

112. When reading in, the court must consider the size of the group to be added to the 

group already included.  Reading in should only be employed when the group to be added is 

relatively small.87   

113. The number of persons at the poverty level and slightly above is considerable.  An 

exemption provision which covers persons such as Ms. Vilardell and Mr. Dunham, a university 

professor and a veterinarian, whose combined income allowed them to live considerably above 

                                                 
84 B.C.G.E.U., supra note 39 at pp. 229-230,  JABA, Vol. I, Tab 4; Pleau, supra note 29 at paras. 102-110, JABA, 
Vol. I, Tab 12. 
85 CBA Reaching Equal Justice, supra note 24 at pp. 47 and 94, JABA, Vol. II, Tab 32; Action Committee Report, 
supra note 24, p.8, JABA, Vol. II, Tab 33; Ronald W. Staudt & Paula L. Hannaford, “Access to Justice For The 
Self-Represented Litigant: An Interdisciplinary Investigation By Designers and Lawyers” (2002) 52 Syracuse L Rev 
1017 at p. 1027, JABA, Vol. II, Tab 34; CBA Systems of Civil Justice Task Force, supra note 21 at pp. 16-20, 
JABA, Vol. II, Tab 31. 
86CBA Reaching Equal Justice, supra note 24 at pp. 47 and  60, JABA, Vol. II, Tab 32; Action Committee Report, 
supra note 24 at pp. 7-8, 13-14,16-17, 19, JABA, Vol. II, Tab 33.  
87 Schachter,  supra  note 17 at  p. 712,  JABA, Vol. II, Tab 21; Vriend, supra note 75 at  paras. 162-163,  JABA, 
Vol. II, Tab 29. 
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the poverty line,88 yet still cannot afford hearing fees, will be very large.  They are middle class, 

persons who regrettably make up a large portion of the access to justice crisis in Canada.89   

114. These facts demonstrate the inaptness of the expanded exemption.  It is no longer 

an “exemption” if the exemption becomes the rule but retains its structural inequality.   

115. Compounding the problems with the exemption are a host of issues which arise 

out of the way litigation works from the perspective of litigants such as Ms. Vilardell and Mr. 

Dunham, both of whom were unrepresented. 

116. In this regard, the remedial precision that the Court of Appeal intended to employ 

was not available.  It could not fill in the gaps adequately and in trying to do so, it strayed into 

the legislature’s role.90  

117. For example, the exemption that the Court of Appeal re-wrote is in an entirely 

different part of the rules than the requirement to pay the hearing fees.  In order for the remedy to 

be effective, litigants must be practically aware of it and able to effectively bring an application 

to use it.  There was no evidence to support such an inference in this regard and the evidence was 

to the contrary.  The Court of Appeal noted this with regard to the undertaking by which the 

litigant undertakes to pay the fees and remarked that “…women in family litigation, Aboriginal 

persons, those with disabilities and recent immigrants…should be made aware that hearing fees 

will not obstruct their pursuit of justice if they cannot afford them”.91  The Court of Appeal’s 

order did not include any remedial elements that could make this aspiration a reality.   

118. In order for such a remedy to be effective many aspects of the system must be 

redesigned, including: reference to the exemption in the part of the rules where the fees are set 

out and in the court forms where the undertaking is required; increasing and improving 

opportunities for the registry staff to bring the exemption to the attention of litigants; and 

creating and implementing effective means of guiding unrepresented litigants through the 

application process.  Whether and, if so, how an effective exemption can be designed given the 

                                                 
88 Vilardell #2 BCSC , supra note 1 at para. 414,  JAB, Vol. I, Tab 3.  
89Action Committee Report, supra note 24 at pp. 2-4, JABA, Vol. II, Tab 33; CBA Systems of Civil Justice Task 
Force Report, supra note 21, JABA, Vol. II, Tab 31.  
90 Schachter, supra note 17 at p. 705, JABA, Vol II, Tab 21.  
91 Vilardell  BCCA, supra note 2 at  para. 39,  JAR, Vol. II, Tab 6. 
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reality of the stresses and strains of the litigants and courts is an unanswered question.  It is not 

one the courts are equipped to address with a reading in remedy.   

119. In addition, the exemption with the words written in applies to all fees payable to 

the Crown, not just hearing fees.  It is a significant leap to infer that the legislature, had it known 

that its exemption provision was under inclusive with regard to hearing fees, would have chosen 

to address that problem by amending the exemption for all fees payable to the Crown.  In this 

regard, the remedy is overbroad.  However, it is also significantly under inclusive because the 

Court of Appeal failed to address the hearing fee provision and exemption which applied to the 

case at bar, and failed to address the hearing fee provision and exemption which currently applies 

to family proceedings in British Columbia Supreme Court.   

120. Finally, the Court of Appeal too lightly dismissed dignity concerns by saying they 

are addressed by changing the focus from socio-economic status (indigent or impoverished) to 

affordability (in need).  This is not a satisfactory response to dignity aspirations underlying 

equality principles and the values of a free and democratic society, all of which inform the role 

of the courts in Canada.92  The Court of Appeal added to this inadequate response the 

observation that “[a]ccording to the economic evidence in this case, the applicant will find 

himself or herself in the company of many similarly situated people in our community.”  The 

Court of Appeal failed to consider that this large mass of people are still subject to a barrier.  

Such an application is humiliating.  Subjecting vulnerable persons to an additional court 

proceeding is an inappropriate response to a problem of inequality.   

121. If this Court is of the view that a remedy other than striking down is appropriate, 

than such a remedy: 

(a) must address the purpose of the constitutional right at issue; ie: equal access to 

justice; 
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(b) not be characterized by a purpose that rations the time in court, inhibits access to 

justice, and causes some users of the justice system additional steps to bring the 

fees into constitutional conformity; and 

(c) must be effective and so must reflect the practical reality of litigants in the courts. 

122. The remedy as crafted offends the principles of constitutional remediation as it 

does not address the constitution right to be protected (equal access to the courts) or provide an 

effective means of securing equal access to the courts.  It also leaves intact the unconstitutional 

purpose of the hearing fees which impermissibly interfere with the relationships between the 

courts and litigants.  Reading in to the exemption drew the Court of Appeal too far into the role 

of the provincial legislature based on an unsound assumption that the legislature would have 

redrafted the exemption in this way.   

123. The CBABC submits that the appropriate remedy is to strike item 14 of Appendix 

C, Schedule 1 to the former British Columbia Rules of Court and items 9 and 10 of the current 

Appendix C, Schedule 1 of the Supreme Court Civil Rules because hearing fees have an 

unconstitutional purpose and effect. 

 Conclusion E.

124. This case addresses the constitutional boundaries of government behaviour which 

affects access to justice.  While the Constitution may permit some limits on how and when 

people have access to the courts, it is not within the bounds of the provincial legislature or the 

executive to create a regime of unequal access which is intended to inhibit access to the British 

Columbia Supreme Court.  Hearing fees accentuate the barriers to justice of those most 

vulnerable in society and those most likely in need of a fair and accessible judicial system.  This 

includes the poor and those whose incomes are slightly above the poverty line; women, 

especially those going through marital breakdown and/or are lone parents; First Nations; recent 

immigrants; and people with disabilities.  Hearing fees are unconstitutional in both purpose and 

effect. 

125. The trial judge was correct in declaring hearing fees unconstitutional.  The 

constitutional question must be answered in the affirmative: the hearing fees set out in paragraph 
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14 of Appendix C, Schedule 1 (B.C. Reg. 10/96, as amended) and the hearing fees set out in 

paragraphs 9 and 10 of Appendix C, Schedule 1 (B.C. Reg. 168/2009, as amended), are 

unconstitutional on the basis that they infringe a right of access to justice and thereby offend the 

rule of law. 

126. The remedy crafted by the Court of Appeal must be set aside and the provisions 

pertaining to hearing fees struck.  The remedy does not address the unconstitutional purpose of 

the fees nor the unequal effects.   

SUBMISSIONS REGARDING COSTS PART IV - 

127. CBABC does not seek costs as against the AGBC or any party or intervenor 

except those provided for in the order of this Court made November 15, 2013.   

ORDER REQUESTED PART V - 

128. CBABC requests an order that the appeal be granted and the May 22, 2012 

decision of McEwan J. be restored. 

DATED at Vancouver, British Columbia, this ___ day of February, 2014. 

     
Counsel for the Appellant, 
Canadian Bar Association – British Columbia 
Branch,  
SHARON D. MATTHEWS, Q.C. and 
MELINA BUCKLEY 
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APPENDIX A 

Supreme Court of Canada 

November 15,2013 

ORDER 
MOTION 

Cour supr~me du Canada 

Le 15 novembre 2013 

ORDONNANCE 
REQUETE 

TRIAL LA WYERS ASSOCIATION OF .BRITISH COLUl\IIBIA AND CANADiAN BAR 
ASSOCIATION ~ BRITISH COLUMBIA BRANCH v. A'tTORNEY GENERAL OF 
BRITISH COLUMBIA 
(B.C.) (35315) 

THE CHIEF JUSTICE: 

UPON APPLlCA TION by the appellant, Trial Lawyet's Association of British Columbia, for an 
order stating constitutional questions in the above appeal; 

AND THE l\1ATERIAL FILED having beyn read; 

IT IS HEREBY ORDERED THAT THE CONSTITUTIONAL QUESTIONS BE STATED 
AS FOLLOWS: 

]. Are the hearing fees set out in paragraph 14 of Appendix C, Schedule 1 (B.C. Reg. 
l 0/96, as amended) and the hearing fees set out in paragraphs 9 and 10 of Appen~ix 
C, Schedule 1 (B.C.Reg. 168/20~9: as amended), unconstitutional on the basis that 
they infringe a right of access to justice and tl1ereby offend the rule of law? 

Any attorney general \Vbo intervenes pursuant to par. 61(4) of the Rules of the Supreme Court of 
Canada shall pay the appellants and respondent the costs of any additional disbursements they 
incur'as a result of the intervention. · 

IT IS HEREBY Fl.JRTHER ORDERED THAT: 

I . The appellants' records> factums and books of authorities shall be served and filed on 
or before February 11, 20 i4. 

2. Any person wishing 'to intervene in this appeal under Rule 55 of the Rules of the 
Stpreme Court of Canada shall serve and file a motion for leave to intervene on or 
before February 25, 2014. 



38

-2-

3. The appellants and respondent shall serve and file their responses, if any, to the 
motions for leave to intervene on or before February 28,2014. 

4. Replies to the responses, if any, to ~the motions for leave to intervene shall be served 
and filed on or before March 3, 2014. 

5. The respondenf s record, factum iUld book of authorities shall be served and filed on or 
before March 31,2014. 

6. Any attorney general wishing to intervene pursuant to par. 61(4) of the Rules of the 
Supreme Court of Canada shall serve and file their factum and book of authorities no 
later than March 31, 2014. 

A LA SUITE DE LA DEMANDE de l'appelante, Trial Lawyers Association of British 
Columbia, visant a obtenir la formulation de questions constitutionnelles dans I'appel 
susmentionne; 

ET APREs A VOIR LU la documentation deposee; 

LES QUESTIONS CONSTITUTIONNELLES SUIV ANTES SONT FORMULEEs : 

l. Est-ce que les frais d'audience prevus a Particle 14 de I' Appendix C: Schedule 1 (B.C. 
Reg. 10/96, et ses modifications) et ceux prevus aux articles 9 et 10 de !'Appendix C, 
Schedule 1 (B.C.Reg. 168/2009, et ses modifications) sont inconstitutionnels pour Ie 
motif qu'ils violeraient le droit d'acces a la justice et, de ce fait, porteraient atteinte a Ia 
primaute du droit? 

Tout procureur general qui interviendra en vertu du par. 61(4) des Regles de la Cour supreme du 
Canada sera tenu de payer aux appelantes eta I' inti me les depens supplementaires resultant de son 
intervention. 

IL EST EN OUTRE ORDONNE CE QUI SUIT: 

1. Les dossiers, memoires et recueils de ;sources des appelantes doivent ~tre signifies 
et deposes au plus tard le 11 fevrier 2014. 

2. Toute personne qui souhait~ intervenir dans le present appel en vertu de la regie 55 des 
Reg/es de Ia Cour supr§me du Canada signiflera et deposera une requete en autorisation 
d'intervenir au plus tard le 25 fevrier 2014. 

3. Les appelantes et les intimes sigclfieront et deposeront leurs reponses aux demandes 
d'autorisation d'intervenir,le cas echeant, au plus tard le 28 fevrier 2014. 
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4. Les repliques, le cas echeant, aux reponses aux demandes d'autorisation 
d'inter\renir seront signifiees et deposees au plus tard le 3 mars 2014. 

5. Les dossier, memoire et recueil de sources de l'intime doivent etre signifies et 
deposes au plus tard le 31 mars 2014. 

6. Tout procureur general qui interviendta en vertu du par. 61(4) des Regles de la 
Cour supreme du Canada devra signi~er et deposer son memoire et son recueil de 
sources au plus tatd le 31 mars 2014. 

C.J.C. 
J.C.C. 
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APPENDIX B 

APPENDIXC 

SCHEDULE! 
(rep. & sub. B.C. Reg. 10196; am. B.C. Reg. 30/97; B.C. Reg. 227/97; rep. & sub. 
B.C. Reg. 75/98, Sch .• s. 1; am. B.C. Reg. 266/98; am. B.C. Reg. 99/2000 am. B.C. 
Reg. 11/2003; am. B.C. Reg. 201/2004; am. B.C. Reg. 46012004; am. B.C.Reg. 2521. 

2005; am. B.C .. Reg. 287n005] 

FEES PAYABLE TO THE CROWN 
(Unless otherwise provided .by Statute) 

In tlrt Court of Ap~al $ 

1. For flUng a notice of appeal or a notiee of an application for leave to 291 
appeal 

:z. For flUng an application to be heard by a Justice of the Court of 104 
Appeal excluding an application for leave to appeal 

3. For filing an application to be heard by 3 or more justices il the 208 
application Is not returnable to the hearing or the appeal 

4. For filing a certificate of readiness 291 

5. For ruing a book or authorities, other than a book of authorities filed 52 
jointly by 2 or more counsel of record 

6. For each half day spent in whole or In part on the hearing or an 156 
appeal, unless the hearing Is for judgment only, payable by the party 
who flies the certiOcute of readiness, unless the court orders payment 
by another party 

In'tlrt Suprtmt Court of British Colum/Jia s 
7. For commencing a proceeding in the Supreme Court that Is not an 208 

appeal under Rule 53(6) or an applltatlon under section 78, 81, 83 or 
87 of the Legal Profeuion Act ·• 

8. For filing a statement of defence including a statement of defence to a 
counterclaim and a statement or defence to third party notice, 
(a) If a counterclaim is not included In the same record 26 
(b) if a counterclaim is included In the same record 208 

9. For filing a counterclaim separately from a statement or defence 208 
10. For filing a third party notice 156 
11. For filing an interlocutory application, including applications under 62 

Rule 18A whether by motion or requisition, or any other application 
for which a fee is not payable under this Schedule 

12. For filing a notice of trtal or hearing If proceedings are set down on 208 
the trial list 
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13. For resetting atrial or hearing ir proceedlnp ore set down on the trial 200 
list. except when the matter must be reset due to the unavailabWty or 
ojudge 

14. For hearing a trial. unless the hearing Is for judgment only. payable 
by the party who ntes the notice or trial. unless the court arden 
payment by IUiother party 
(u) If the time !ipent on the hearing Is Ill daJ or less 156 
(b) if the time- spent on the hearing is more than Ill day 

fl) for each of the llrst 5 daJS spent. in whole or In part. on the 311 
hearing 

(ii) (or each additional day spent after the ftrst S days, Ia whole 416 
or Ia part. on the bearing 

624 (Ui) for each·nddllfonal day spent after the ftrst 10 days. In whole 
or Ia part. on the hearing 

t!. For Ollng a written agreement as provided for in section IU of the 31 
Fmnily Rtlllliotu :fa 

16. [Rtpa/rJ. B.C. Reg. 9912000) 

17. For ruing a requlsidoa ror judgment in default of appearance or 78 
defence 

Rtgistrtm 111tJ Sp«ifll RrfntrJ $ 

18. For flUng any appointment for a beariDg before a Reptrar or Spedal 51 
Relene but not indudlns a heariDg. bsqalry or reference under the 
Com Ortlw EnftWtmelft An . 

19. For a Rqistrar's or Special Referee's heartng. unless the hearina Is 
lor nasoas for dedsloa only, payable by the party who Oles the 
appointment unless the court or registrar arden payment by another 
party 
(a) II the time spent on the bearing is more tbaa 1Jl day but not more 78 

than one day 
(b) if the time spent on the heariDg is more than 1 day 

(I) for each or the lint 4 days spent. ia whole or Ia part. on the 156 
hearing 

(U) for eacb additional day spent after the ftrst 4 days, In whole 208 
or Ia part. oa the hearing 

till) for each additional day spent after the first 10 days, Ia whole 311 
. or In part. on the hearing 
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Probat1, Adminiltration IUid Resealing $ 

20. In addJtion to the fee payable under item 7, for every grant or 
andllary grant of probate and administration. and on every resealing 
under the Probate Rlcnt:nition Act, but not on a grant de bonh non, a 
ce55ate grant, or a double probate, if the gross value of all the real and 
personal property of the deceased situated In British Columbia tbat 
pa~ to the personal representative at the date of death exceeds $25 
000. whether disclosed to the court before or after the grant Is issued 
or meaJed. 
(a) for each $1 000 or part of $1 000 by which the gross value of that 

real and personal property exceeds $25 000 but Is not more tban 
$50 000, the sum of 

(b) for each $1 000 or part o~ $1 000 by which the gross value of that 6 
real and personal property uceeds $50 000, the sum of 

No fee Is payable under Item 7 or this Item to Ole for and obtain a 14 
grant of letters probate or administration if a person dies leaving an 
estate not exceedJng $25, 000 In value. 

The fee payable under this item or item 7 Is calculated on the values 
deposed to by or on behalf of a personal representative in tbe 
Statement of Assets, LlabiUties and Distribution exhibited to the 
amdavlt leading to the grant as required by the Ruin of Com. 

21. For filing a caveat 73 

22. For filing the records required for the issue of a citation 21 

Enforcement and Execution $ 

23. For filing the records required for the issue of a writ of execution, or a 80 
garnishing order before or afler judgment, not Including an 
application to the court 

24. For filing the records required for the issue of a subpoena to debtor 73 
Generally, in IUIJ' Court $ 

zs. For taking or swearl.ng an amdavit for use In the court unless 
Ia) the deponent swears the affidavit In the course of his or her dulles 

as a peace omc:er or as an agent or omcer of the Province. 
(b) the affidavit Is sworn for the purpose of enfordng a maintenance 

or support order, or 
(C) provision Is made elsewhere for a fee for that service 

31 
26. For a search of a record, other than 

(a) an electronic search conducted from outside the registry, or 
(b) a search of a record of a proceeding by 

II) a party to that proc~lng 
(II) a party's solicitor, or 

I ill) 'an omclal reporter who, or a representative of a transcrip-
lion firm that, Is retained by a party to produce a transcript 

8 of the proceeding 
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26.1 For nturmng by muU. fax or electronJc nuUlthe raults ur u sevcb of 
a rteonl, the aggregate or the rollowlng: 

10 tu) ree for ·ntumln& the results 
tb) cost per page rued 1 

26.1 Fur uc:cessiag from outside the registry, including, without limitation, 
viewing, printing or downlouding, llDY rtCOrd that Is found by or 
cmattd in response to un electronic 5eiU'Ch or requat, Including, 
wllhoutllmitution, un indo uf cuses produced in response to a sean:h 
query 6 

17. For copies, per page 1 

28. For 
(a) a certmed copy or a document or record 

(i) for 10 pages or less 31 
(il) for each additional pa&e over 10 pages, per page 6 

{b) bsuing a certificate of judgment 31 
{C) issuing a certi.Deate of pending Udgation or other certificate not 

otherwise provided tor 31 
{d) a copy, produced by the reg(stry, or a traaucript Dled within 5 

yean of the request, per page 3.50 

29. (R~p.:llk4. B.C. Reg. 11J2003) 

29.1 For returnlng by· mail or by fax a confirmation of lllln& or rejection of 
a document submitted by fax to a fax pUot project registry 

10 

30. For eacb payment into or out of court, except in a proceedlng to wblcb 4l 
Item 1, 7 or 11 applies 

Jl. For rental of a room tor examination for discovery, per day 104 
Despite anythln11 iD lbls schedule, It, after consultation witb the Chief Justice, the 
Crown e.nters Into an jlgreemenl with a person under wblcb the person is 
authorized to uccess one or both of registry recof4s and spedftcd registry services 
and Is exempted from payment or any or all or the fee provided under lte011 l6, 
16.1,26.1, and 27 for such access, the person may, on payment of any tee required 
under the agreement and on compliance with auy other terms ud condltioos 
imposed by the ugreemeut, uccas, during the term of the agreement, the regisrty 
records and registry services to which the agreement applies without payment or 
the fees from which the penoa Is exempted under tbe agreemenL 

lndigency status 

Sl (I) U the court, on summary appUcation before or after the commencement or a 
proceeding, Dads that a penon Is indigent, the court may order that no fee Is 
payable to the Crown by the person to commence, defend or continue the whole or 
any part of the proceeding unless the court conslden tbat the claim or defence 
(a) diKioses no reusonuble claim or defence as the case may be, 
(b) Is Kandulous, frivolous or vexatious, or · 
{c) Is otherwise llll abuse of the process or the court. 

ll) An. order under subsec:doa (1) may apply to one or more of the followiDg: 
laJ a proceeding generally; 
(b) ISDY pari of a proceeding; 
{C) a specific period of lime; 
(d) one or more particular steps In a proceeding. 

674 
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13) On application or on the court's own motion, the court may review, vary or 
rescind any order made under subsection (1) or {2). 

(4) Despite anything In this Schedule, if the court makes an order in relation to a 
person under this section. no fee is payable to the Crown by that person in relation 
to the proceed In~ part of the proceeding. period or time or steps to which the order 
applies. 

In uddltion to any other fees payable under this Scbedule, 11 further fee or $7.00 
must be paid for transmitting 11 document package to a registry through the 
electronic RUng senlce of Court Services Onllne. For the purposes of this 
provision, a "doc:iunent package'' is any document or, If a group or documents Is 
tranSmitted at one time in relation to the same court Rle, that group or documents. 

(am. B.C. Reg. 227/97; B.C. Reg. 266198; B.C. Reg. 1112003; am. B.C. Reg. 2011 
2004. s.'>. I and 15; am. B.C. Reg. 460/2004; am. B.C. Reg. 252n005; am. B.C. Reg. 

28712005] 

GENERAL 

Bonntrit r. K.I.M. Pro/tJsional Managtmtnt &nittJ Ltd. ( 1982), 38 B.C.L.R. 364. 30 
C.P.C. 32 (Co. Ct.)- An application is a document which is included in the definition of a 
proceeding in the Low Stcrmp Act. R.S.B.C. 1979, c. 226. If no stamp is auached to the 
application. it is void for all purposes. 

ITEM 14 

Dr. Morgan Campbell Inc.'· Towers (2006). 57 B.C.L.R. (4th) 363. 2006 BCSC 1030, at 
paras. [25) to [28]-The undertaking of counsel, prescribed by Fonn 35, "to pay all hearing 
fees:· is a "guarantee" of payment, given by coun!lel on behalf of his or her client; ir does not 
create a "solemn obligation upon (coun...el] to become a co-adventurer in litigation", and 
therefore counsel h:ls no ·•personal responsibility to pay" the fees. 

ITEM 20 

Bloom E.ttatt ( Re)(2004), 27 B.C.L.R. (4th) 176.5 E.T.R. (3d) I (S.C.), at paras. (12] and 
[61] to (63]-Company shares whose owner.~hip is evidenced by electronic entries in the 
books of bank.o; and of the Canadian Depository for Securities Limited are situated at the 
place where the books are located. which is the place to which the personal representative 
must go to effecttmnsmi!;sion. 

Henry ( Re) 11994), 113 D.L.R. (4th)716 at p. 719, [1995] B.C~D. Civ. 4176-01 (S.C.)­
The fee payable is the fee tixed by Order in Council as at the date the grant of probate is 
bsued. 

INDIGENT STATUS 
See e~l.w Rule 56 of the Court tif Appeal Rules. 
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Bingo City Gfllltl8111c. v. Britilll Colum6l11 umny Corp. (2004), 246 D.L.R. (4th) 713, 7 
C.P.C. (61b) 143 (S.C.), at paras. (4] to [6) - This appendix contemplates indigenc:y 
applications by corporations but the applications will only be allowed in "very unusual, if 
not unique" circumstanceS. It is not enough for a corporate applicant to prove that its 
business venture was launched and failed. 

The court must take c:are not to sanction shams aimed at avoiding the payment of fees to 
the Crown. 

MlllfH '· St.rwart (1988), 31 B~C.L.R. (2d) 164 at pp. 165 to 167, [ 1988) B.C.D. Civ. 3576-
04 (S.C.)-An application for relief from the requirement to pay the ~bed fees by a 
penon claiming to be indigent should be made by praecipe entitled "In the Matter of an 
Application by X lbat he [or she) is indigent." The praecipe should be supported by an 
affidavit. eXhibited to wbic:h should be the cfoc:ument intended to be faled. The application 
itself falls outside Sc:heclule 1 and therefore no filing fee is payable for it. Once an order is 
made under Sc:hedule 1, no further fees need be paid by the applic:ant in the proceeding, even 
if be or she later ceases to be indigent. A person rcc:eiving welfare or unemployment 
insurance benefits is not nec:essarily not indigent. 
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Despite anything In this schedule, If, after consultation with the Chief Justice, the Crown enters Into an 
agreement with a person under which the person Is authorized to access one or both of registry records and 
specified registry services and Is exempted from payment of any or all of the fees provided under Items 26, 
26.1, 26.2 and 27 for such access, the person may, on payment of any fee required under the agreement 
and on compliance with any other terms and conditions Imposed by the agreement, access, during the term 
of the agreement, the registry records and registry services to which the agreement applies without 
payment of the fees from which the person Is exempted under the agreement. 

lndlgency status 

S1 (1) If the court, on summary application before or after the commencement of a proceeding, 
finds that a person Is Indigent, the court may order that no fee Is payable to the Crown by the 
person to commence, defend or continue the whole or any part of the proceeding unless the 
court considers that the dalm or defence 

(a) discloses no reasonable dalm or defence, as the case may be, 

(b) Is scandalous, frlvolo~ or vexatious, or 

(c) Is otherwise an abuse of the process of the court. 
(2) An order under subsection (1) may apply to one or more of the following: 

(a) a proceeding generally; 

(b) any part of a proceeding; 

(c) a spedftc period of time; 

(d) one or more particular steps In a proceeding. 

(3) On application or on the court's own motion, the court may review, vary or rescind any 
order made under subsection (1) or (2). 
(4) Despite anything In this Schedule, If the court makes an order In relation to a person under 
this section, no fee Is payable to the Crown by that person In relation to the proceeding, part of 
the proceeding, period of time or steps to which the order applies. 
In addition to any other fees payable under this Schedule, a further fee of $7.00 must be paid 
for transmitting a document package to a registry through the electronic filing service of Court 
Services Online. For the purposes of this provision, a •document package• Is any doaJment or, If 
a group of doaJments Is transmitted at one time In relation to the same court ftle, that group of 
documents. 
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Form35 
(Rule 39(2}) 

(en. B.C. Reg. 143/9.$; am. B.C. Reg. 165197. s. 241 

[Style tif"Proceeding) 

NOTICE OF TRIAL 

T AK£ NOTICE that the trial of this proceeding hu.o; been set down for he:uing at the 
courthouse 

at _________________________ ___ 

on ________ )Duy, Month. Yeurl 

at the hour of _________ _ 

Registrar 
Nature of action---------------------------

The place of trial set out above is the place of trial: 
set out in the statement of claim 
(or] 
set out in the order of this Honourable Court dated -----------

All solicitors of record and unrepresented parties of record in this action agree that not 
more than is a reasonable time for the hearing of all evidence and argument in 
this action. 
[or] 
There is disagreement as to the estimate of a reasonable time for the bearing of all 
evidence and argument in this action. The estimates of the solicitors of record and of the 
unrepresented parties of record are ·as follows: 

I undertake to pay all hearing fees payable under Appendix C. Schedule l, ltt:m 14. 

Date; ______ _ 

Party [or party'ssolicitor] 
Full name, address and telephone number 
of party or solicitor having conduct of action: 

name. ______ _ 

address _____ _ 

telephone-------

[Full names, addresses cmd telephone numbers of all solicitors luJvmg conduct of tJCtion 
and rmrepresented parties of record for contact by the registry.) 

539 
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APPENDIX C 

AlPPENDIXC 

SCHEDULE JL 

FEJES PAYABlLE TO 'fHE CROWN 
(Unless otherwise provided hy statute) 

llll'm 20 of Schedule 1 to Appendix C of the Rules of Court in effect through June 
JO. 20 I II has no counterpart in the Civil Rules.] 

I Jt~finilions 

1. In I his Sdu:dUil•, .. Item" means 1111 Item in the table to this Schedule. 

Alllllll/11 (111_1'11/JII' 

! 1 1 1 Suhjet"l In subst·t·tion (2), for :my Item, there must be paid to the goyernment 
1:11 llw fet· slwwn in I he tnble to this Schedule us being applicable to that Item, 

UJ' 

I hi if t•aJ"I 1 of lht· lahlt• lo this Schednll' is mnended under section 2 (4) or 
St·lwdult• .f of I his AtlJlendix C, the fee shown us being liJl)llicnble to thul 
llt•m in 1111' !able most recently published under section 2 (3) (hi or 
Sl'lt('(lult• .f. 

c 21 A pt•rson filing :t nulit•t• of civil claim or a •·espouse to civil cl:tim need nol(IIIJ 
lht· ft·t· aJllllk:thlt• In lh:tl filing if, :tt the time of filing, the Jlcrson provides to the 
rl'gislr) :t t't•rlilkalt' of mediation in Fornll24 indicating, 

1:11 if llw lilinj.! 1111rty is :a numed plnintiff, that that party or that pnrty'~t 
l"l'lln•sculnlive engaged in mediation with one or more of the mtmed 
tld"t•ml:mls ur a represen~ttive for one or more of the named defendants, 
tW 

I hi if tlw liling Jlnrty is a n:uned defendnnt, th~•t thnt party or that pnrly's 
a·t•llrcst•ntali\'l' t•n~agl'CI in mediation with one or more of the named 
pl:tinliff.-; m· :1 n•prt•senlntive for one or more of thl• named plaintiff.-;. 

1-."ft·,·troni,· filing ti·,· 
J 11 I in :uldilinn to :my other fel!S p11yublc under this Schedule, a further fee of 

$7.00 must ht· pnid fur lntnsmitting a document packnge to a registry through the 
t•lt•dnmk lilinJ.: st·nkt• uf Court Services Onlinl'. 

121 For lltt· (lurpust•s nflhis rmn•ision, ~• "document package" is any document or, 
ir :1 J.:roup of dut·umt•nls is trnnsmitled at one time in relntion to the snme court file, 
th:Jt gron(l or dot·umt•nts .• 

676 
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;\PPENDIX C Sch. 1 

Item 

-
I 

) 

FEES APPLICABLE TO THE SUPRDIE COURT 

Fee 
($) 

ommencmg proceemu~:s c i 
Subject to section 2(2) of this Schedule, for commencing a 200 
proceeding that is not an appeal under Rule 23-6(8) or an 
application under section 66, 67, 70, 85 or 77 of the Legal 
Profession Act. 
No fee is payable under this item to file for and obtain a 
grant of proba te or administration if a person dies leaving 
an estate that docs not exceed $25 000 in valu\! 
For filing a counterclaim or a third party notice 200 
/lespondmg to proceedmgs 
Subject to section 2 (2) or this Sched ule. for fi ling a 25 
response to civil claim. a response to counterclaim or a 
response to third party notice 
Application filinf:S 
For fi ling any one of the following: 
(a) a notice of application; 
(b) an appointment for a hea ring before a registra r or a 

special referee but not including a hearing, inquiry or 
reference under the Court Order Enforcement Act; 

(c) a requisition for a desk order; 
(d) a requisition for a default judgment 
For setting a matter for hea ring for which a fee is not 
payable under this Schedule. 
No fee is payable under this item to set a matter for 
hearing by notice of hearing of peti tion, notice of hea ring 
of appeal or notice or hearing of stated case 
Other filmgs 

80 

80 

I ','-+.F,.co:..:cr....,fi~ll,:.:i 1~1g,_.::..a ....:.n:...:o....:.t i;.;.c..:.c-=o.;f-=c~a..:.sc;...,Lpl..:.a....:.n....:.n.::..in_,.g:.....c:....:o....:.n:..:.fc.:..•....;.·c.::..n.:..c\:=-' ----l-::8,..:;0-=-------1 
For filing a notice of trial 200 
Hearings 

; For rescuing a trial or heanng 200 
I For each day spent in whole or in part at a hearing, unless For the first 3 

the auendance on that day is for reasons fo r decision only, days: 0 
payable by the party who files the notice of application, For each of the 
appointment or other document by which the hearing was 4th to lOth days: 
set. unless the court orders payment by another parry 500 

For each day 
over 10: 800 

II For each d:1 y spent in whole or in part at trial, unless the For the first 3 
attendance on that day is for judgment only, payable by days: 0 
the party who fil es the notice of trial. unless the court For each of the 
orders payment by another party 4th to lOth days: 

500 
For l'at:i t da y 
OVl'l' I 0: lWO 

Uoom /leuta/.1· 
111 -,lrF~o-r-r-en~l~a7t~o~f-e-x.-ar-n~ir-la~t~io-n-~~o-r-d~is_c_o_v_er_y_r_o_o_n_l ________ ~J~I7.0C~l-p-~-r~d~a-y--~ 

677 
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Scb. 1 

13 

14 

15 

16 

17 

18 
19 

20 

Execution 
For filing a caveat, a citation, a garnishing order, a writ of 80 
execution or a sub oena to debtor 
Documents 
For taking or swearing an affidavit for use in the court 40 
unless 
(a) the person swearing the affidavit does so in the 

course of his or her duties as a peace officer or as an 
agent or officer of the government, or 

(b) provision is made elsewhere for a fee for that service 
For a search of a record, other than 8 
(a) an electronic Sl'arch condul'ted from outside the 

registry, or 
(b) a search of a record of a proceeding hy 

(i) a party to that proceeding, 
(ii) a party's lawyer, or 

(iii) an official reporter who, or a representative of a 
transcription firm that, is retained by a party to 
produce a transcript of the proceeding 

For returning by mail, fax or electronic mail the results of 
a search of a record, th~: aggregate of the following 
(a) fee for returning the results 10 
(b) cost per page faxed I 
For ;ux·cssing, without purchase, from outside the 6 
registry, including. without limitation. viewing, printing or 
downloading. any document that is found by or created in 
responsl' to an clcl·tronic search or request, including, 
without limitation, an illlkx of cases produced in response 
to a scarl'h query 
For al·cessing any document referred to in Item 16 and 10 
pun:hasing that document 
For copies, per page 1 
For 
(a) a certified copy of a document 

(i) for 10 pages or less 40 
tii) for each additional page over 10 pages, per page 6 

{b) issuing a certifi<:ah: of judgment 40 
(c) issuing a certiticat~: ofpl~nding litigation or other 40 

certificate not otherwise provided for 
(d) a copy, prodth:ed by the registry, of a transcript filed 4 

within 5 years of the re_9_uest, per page 
For returning by mail or by fax a confirmation of filing or 10 
rejection of a document submitted by fax to a registry 

APPENDIX C 

-

-

rs.C. Reg. 119/2010. Sch. A. ss. 56 and 57: B.C. Reg. 65/2013. Sch. A. s. 71 
No·n:: Item 12 of the preceding table is :uncndl·d by B.C. Reg. 149/2013. s. 17 1 tu 
come into force March 31, 20 1·1 ), hy striking out "caveat. a citation, .. and substituting 
"notice of dispute,". 

67X 
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D~. 20-5 SUPREME COURT CIVIL RULES 

permissive and not exhaustive or remedies and which method is simpler and murc 
expeditious while being fair to all parties. 

B.UJJLIE 20-5 - PJERSONS WHO ARJE liMPOVEli.US.IHllED 
See also Rule 56 of the Court of Appeal Rules. 

Court may determine impoveris!Jed status 

(1) If the court, on :tpplication m:tde in accordance with sub rule (3) before or ufler 
the start of a proceeding, finds that a person receives benefits under the Employm''"' 
and Assistance Act or the Emp/oyme11t and Assistance for Persons with Disabilities..,,., 
or is otherwise impowrished, tht• cnurt may order that no fee is payable by the person 
to the government under Srhcdult· 1 of ApJ•cndix C in relation to the proceeding 
unless till' ccmt·tt·onsidcrs th:tl lht·l'l:tim or defence 

(a) disdust•s 110 rc:tsmmhlt• cl:tim or dl'l't•twe, as the case m:ty be, 
(h) is sc:mdalous, fl'ivolous or vexatious, or 
(c) is nllll'rwist• an abuse ul'lht•Jn·uct•ss nfthc court. (B.C. Reg.l19/2010. Sl'lt. 

A, s. 3-t; B.C. Rt•g. 112/2012, Sdt. A, s. -1] 

Application of order 

(2) A11111"der undcr subrule (1) may apply to one or more of the following: 
(a) a proceeding generally; 
(h) any p:trt of a prot·ccding; 
(c) a specific period of time; 
(d) one or more particular steps in a proceeding. 

How to apply 

(3) An :tpplit-ation under subrule (1) may be made by filing 
(a) a t'l't)ttisitiuu in Form 17, 
(b) a draft or fhl' prO(IIISl'd order in Form 79, and 
(r) :111 al'lid:l\'it in Form 80. [H. C. Reg. 95/2011, Sch. A, s. 10] 

Revi,•w, varifllion or n·scission of order 

(.t) On UIIJllic:tlion or on lht· court's own motion, the court may review, vnr~· ur 
rescind any order made under subrule (1) or (2). 

No fee payal>lt• 

(5) Dt•sJ•ih• :mything in this rule, if the court makes :m order in relntion to a person 
under this rule, lUI ft•t• is paynble by the person to the government under Schedult• lui' 
Appendix C in relation to 

(:a) the proceeding, 
(b) tht• pnrt of tht• proc~cdinJ,t. 
(c) the period of time, or 
(d) tin· steps 

lu whkh the order :tpplit•s. rn.c. ReJ,t. 119/2010, Sch. A, s. 34] 

CASE LAW 
('()NTENTS 
20· 5 l'er~· ms Who Are lmpoveri~h<·d 
(I) C'\1urt 1\lay Determine Indigent Status 
I."! I ·\ppli<·arion of Order 

:i20 

PAGE 
521 
521 
521 



52

PART 21- SPECIAL RULES for CERTAIN PROCEEDINGS R. 21-1 

20~5 PERSONS WHO ARE IMPOVERISHED 
Vilardel/1•. Dunham (2013), 223 A.C.W.S. (3d) 797, 20 lJ 13CCA 65 (B.C. C.A.), at para. 
[33] - The words "or in need" should be read into this subrulc aft er the word 
"impoverished". 

20~5(1) COU RT MAY DETERMINE INDIGENT STATUS 

M ad:;ar 1'. /nsurunce Corp. of British Columbia (20 11 ), :mo 1\.C.W.S. (3d) 621. 2011 
BCSC 398, at para. (5J -The court may order the provision to an indi)!~ll t litigant of a 
transcript of the reasons for judgment of a judge who has dt·tt-rminl'tl .111 appeal from a 
judgment of the Provin..:ial Court. 

Stt'wurtr. Canatlu ( Attoruey Genel'll/) (20 I 0). 1% A.C.W.S. t:ltll %2. 2010 f!CSC 1880. 
at para. [91- The purpose of an order granting indigent stallls is 111 allow a party to pursue a 
claim [or mount a defen<.:e) the party could not otherwise al'i'onJ tu p 111\UC )1 11 mount). 

Bingo City G flmes Inc. 1·. British Columbia Lottery Corp. (200 I l. 2·111 n.r .. R. (4th) 713, 7 
C.P.C. (6th) 143 (S.C.). at paras. [4] to [6] - The appendi:-. whil'h thi ~ rule 1\'pl:u.:e, 
contcmplatt·d indigency applications by corptlratious hut tht• :tpplil':lli t\n., \\ t· rc unly 
allowed in "very unusual. if not unique" circumstances. Tt was nm t'IHHI)!h fo1 a coqu" ate 
applicant to prove that its business venture ''a'> launched and failnl 

The coun mu~t take care not to sanction shams aimed at avoiding tl11· p:~ynt.:nt of fees to 
the government. 

Munro 1' . Ste t~•flrt(l988), 31 B.C.L.R. (2d) 164 at pp. l65 to 1 67, 11 11X~q II.C ' IJ. Civ. 1'i76-

04 (S.C.) - An indigcncy application itself fell outside thl! appt' IHii' which this rule 
replaces and thl:rcforc no liling fee was payable for it. 

See nl.w l{ulc 56 of the Court of Appeal Rules. 

20-5(2) APPLICATION Of ORDER 

,1/esa Luna Dine & Dance Ltd. 1·. 5368-12 B.C. Ltd. (2008). 16S A.C. \\ .s. t \d 1 fJhll. ~ons 
BCSC 840, at paras. [5J and [61 - An application for an indigrncy o1d,·1 11111\l ht· di,flli"ed 
if it relate~ to step~ in a proceeding that had bl:cn concluded whrn1hc applit·atioH was made. 

PART 21- SPECIAL RULES FOR CERTAIN I•HOCEJo:DIN\.S 

PULE 21~ 1 - AllJlMIRAILTY MA1'TEJRS 
Actions 10 wllicll rule applies 

(1) T his rule applies if an action may be brought in rl'fll agaiust a -;hip or olht•r 
property. 

11/wt actions may be brought in rem 

(2) Except to the extent that jurisdiction has been uthlTWist• SJll't'iall) a~' igm·d. an 
ad ion may be bruught in rem against a ship or other propnly I hal may be brought iu 
n ·m in the Federal Court of Canada iu all cases in whil'h :r rlain1 l'or rl'l id' is made 
wulcr or hy vit·tuc of Canadian marit ime luw or any olht-r law of \anacla rclaliug to 
navigation and shipping. 

No1ice <~(civil claim - actions in rem 

(3) An action iu rem must he s tart eel by issuing a uolkt· of d vil clai111 iu foorm lH. 
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BRITISH COL UMBIA ANN UAL PRACTICE FO RM 40 

FORM 40 
(RULE 12- 1 (2)) 

[Style of Proceeding] 

NOTICE OF TRIAL 

(Rule 22-3 of 1/te Supreme Court Civil Rules applies 10 all forms.] 

Filed by: ......................... [party(ies)] ........................ . 
TAKE NOTJCE that the trial :llld trial management confe rence of thi!> proceeding have 
been set down at the following places, dates and times: 

City 

Address of Courthouse 

Date [ddlmmn~~ryyyJ 

Time 

Registrar 
I Check whichever om• of tlw folloll'ing hrues is correcl and complt•t£' rmy required 
i4ormation.] 
The place of trial set out above is: 

f ) the place of trial SCI OUt in the notice of civil claim. 

I I set out in the order of this Honourable Court d:lted ........ fddlmmm/yyyy] ........ . 

[Check whichever Oil£' of the follnwillg boxe.1 is corr('ct and compil•1e the required 
information. J 

I 1 All panics of record in this action agree that not more than ........ ............ is a 
reasonable time for the hearing of all evidence and argument in this action. 

[ I There is a disagreement as to the estimate of a reasonable time for the hearing or 
all evidence and argument in this action. The estimates of lhe parties or record 
arc as follows: 

Name of party Time Estimate 

I undertake to pay all hearing fees payable under Appendix C. Schedule l. Item 10. 

Date: ................ [ddlmmm!yyyy] .......... ...... . 
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FORM 41 SUPREME COURT CIVIL RULES 

Signature of 
[ ) filing party f ] lawyer for filing party(ies) 

........................... [type or print name) ........................ .. 

Contact information for the parties and their lawyers is as follows: 

[Set out the full names, addresses and telephone numbers of all lawyers having conduct of 
this action anti ,,fall parties of record who are not represented by a lawyer and, in 
addition, any email addresses or fax numbers that may be used for contact purposes.] 

APPENDIX 
[1111' following information is provided for data collection purposes only and is of no 
It-gal (1,/i·l"f.] 

1•:1rt 1: THIS CLAIM INVOLVES THE FOLLOWING: 
[Check one box below for the case type that best describes this case.] 

I J a motor vehicle accident 

( ) a personal injury, other than one arising from a motor vehicle accident 

r 1 a dispute about real property (real estate) 

I I a dispute about personal property 

[ I the lending of money 

I 1 the provision of goods or services or other general commercial matters 

I I an employment relationship 

( I a dispute about a will or other issues concerning the probate of an estate 

I I a matter not listed here 

P:1rt 2: 
Iff till nwctment is being relied on, specify. Do not list more than 3 enactments.] 

[B.C. Reg. 119/2010, Sch. A, s. 46: B.C. Reg. 95/2011, Sch. A, s. 15] 
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APPENDIX D 

APPJEND:O:X C 

SCHEDULE! 

FEES PAY ABLE TO THE CROWN 
(Unless otherwise provided by statute) 

Definilions 

I. In this Schedule: 
"Item" means an Item in the table to this Schedule; 
"qualified mediator" means a person who is 

(u) u member of the Family Roster of Mediate BC Society, 
(h) a Family Mediation Canada Certified J?amily Medi:1tor, or 
(c) a person designated by the Ministry of Justice as a Family .Justin• 

Counsellor. [B.C. Reg. 95/2011, Sch. B, s. 22; B.C. Reg. 2712013, Scb. 2, s. 
1(,] 

Amount payable 
2 (I) Subject to subsection (2), for any Item, there must be p~1id to the governml'nt 

(a) the fcc shown in the t~1ble to this Schedule as being applicable to that Item, 
01' 

(b) if Part I of the table to this Schedule is ~•mended under section 2 (41 of 
Schedule 4 of this Appendix C, the fee shown as being applicable to thul 
Item in the table most recently published under section 2 (3) (h) of 
Schedule 4. 

(2) A person filing u notice of family claim or a response to family claim need no I 
Jmy the fee applicable to that filing if, at the time of filing, the person provides to till' 
regic;try a certificate of mediation in Form FlOO indicating that the mediator is a 
'Jnalificd medintor and, 

<~•) if the filing party is a named claimant, that that party or that party's 
representative engaged in mediation with one or more of the named 
respondents or a representative for one or more of the named 
respondents, 

(h) if the tiling pnrty is a nnmed respondent, that th~•t party or that party's 
re1•resentative engaged in mediation with one or more of the m1med 
d~•imants or u representative for one or more of the named claimunts, or 

(c) I hut the mediator determined that it was not appropriate for the parties to 
engage in mediation and so advised those parties. [B.C. Reg. 119/2010, 
Sch. U, s. 46; B.C. Reg. 95/2011, Sch. B, s. 22] 

Electronic jiling fee 

3 (1) In nddition to any other fees payable under this Schedule, a further fcc of 
$7.00 must be pnid for trnnsmitting a document package to a registry through the 
electronic filing service of Court Services Online. 

(2) For the purposes of this provision, a "document package" is any document or. 
if a group of documents is transmitted at one time in relation to the same court me. 
that grou1, of documents. 
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APPENDIX C Sch. 

FEES APPLlCABLE TO THE SUPREYJE COURT 

Item Fcc 
($) 

Commencing proceedings 

I Subject to section 2 (2) of this Schedule, for commencing a 200 
family law case in the Supreme Court that is not an appeal 
under Rule 22-7 (8) 

2 For fi ling a counterclaim 200 

Responding ro proceedings 

3 Subject to section 2 (2) of this Schedule, for filing a response 25 
to family claim or a response to counterclaim 

Applicarion filings 

4 For filing any one of the following: 80 

(a) a notice of application; 

(b) an appointment for a hearing before a registrar or a 
special referee but not including a hearing. inquiry or 
reference under the Court Order £nforcemem Act: 

(c) a requisition for :1 desk order 

5 For setting a matter for hearing for which a fee is not payable 80 
under this Schedule. 
No fcc is payable under this item to set a matter for hearing 
by notice of hearing of petition, notice of hearing of appeal or 
notice of hearing of stated case 

Other filings 

6 For filing a notice of judicial case conference 80 

7 For filing a notice of trial 200 

7. 1 For filing a written agreement under Rule 2- 1. whether or not 30 
that filing starts a family law case 

7.2 ror fi ling a determination of a parenting coordinator under 30 
Rule 2- 1.1 

llearings 

8 For resetting a trial nr hearing 200 

9 For each day sp~: nt in whole or ii1 part at a hearing, unless the For the first 3 
attendance on that day is for reasons for decision only. days: 0 
payable hy the party who file s the notice of application, For each of the 
appointment or other document by which the hearing was set, 4th to lOth day~: 
unless the court orders payment by another party 500 

for cadi day 
over 
10: ROO 

I 121) 
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Sch. APPENDIX C 

10 For each day spent in whole or in part at trial, unless the For the first 3 
attendance on that day is for judgment only, payable by the days: 0 
party who files the notice of trial, unless the court orders For each of the 
payment by another party 4th to lOth d<~ys: 

500 
For each day 
over 
10: 800 

Room Rentals 

11 For rental of examination for discovery room 100 per day 

Execution 

12 For liling a caveat, a cit:ttion, a garnishing order, a writ of 80 
execution or a subpoena to debtor 

Documents 

13 For taking or swearing an affidavit for use in the court unless 40 

(a) the person swearing the affidavit does so in the course 
of his nr her duties as a peace officer or as an agent or 
officer of the government, or 

(b) provision is made elsewhere for a fee for· that service 

14 For a search of a record, other than 8 

(a) an electronic search conducted from outside the registry, 
or 

(b) a search of a record of a proceeding by 
(i) a party to that proceeding, 

(ii) a party's lawyer, or 
(iii) an official reporter who, or a representative of a 

transcription firm that, is retained by a party to 
produce a transcript of the proceeding 

15 For returning by mail, fax or electronic muil the results of a 
search of a record 
(a) fee for returning the results 10 
(b) cost per page faxed 1 

16 For accessing, without purchase, from outside the registry. 6 
including, without limitation, viewing, printing or down-
loading, any document thnt is found by or created in response 
to an electronic search or request, including, without 
limitation, an index of cases produced in response to a search 
query 

17 For accessing any document referred to in Item 16 and 10 
purchnsing that document 

18 For copies, per page I 
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APPENDIX C Sch. 

19 For 
(a) a certified copy of a document 

(i) for lO pages or less 40 
(ii) for each additional page over lO pages. per page 6 

(b) issuing a certificate of judgment 40 
(c) issuing a certificate of pending litigation or ot her 40 

certificate not otherwise provided for, other than a 
ccnilicate in Form F36 4 

(d) a copy, produced by the registry, of a transcript filed 
within 5 years of the request, pc.:r page 

20 For returning by mail or by fax a confirnwtion of liling or 10 
rejection of a document submitted by fax to :t rc.:gi~t ry 

Despite anything in this Schedule, if, arter con~uhation with the Chid Ju~ ti cc. tit ~: Crown 
enters into an agreement with a person under which th~: per~on i~ authorized to access one 
or both of registry records and specified regis try scrvir~:s and is exempted front payment 
of any or all of the fees provided under hems 14, 15, I (l, 17 anti I R fur such an:ess, the 
person may, on payment of any fee required under the a~reem~.:nt and on eompli:ntec wi th 
any other terms and conditions imposed by Lltc agreement. acn:ss. during thl' term of the 
agreement, the registry records and registry services to which the agreement appli~.:s 
without payment of the fees from which the pcrslln is exempted undc.:r the agrvcnwnt. 

[B.C. Reg. 11 912010, Sch. B, ss. 47, 48; B.C. Reg. 95/2011. Sdt. B.~.~.\ : B.C. Rq; . ()51 
201 3, Sch. B. s. X: B.C'. Rl·~. oX/20 131 

SCHEDULE2 

FEES PAYABLE TO Tl-lf~ SHEIHFF 
Item ($ ) 

I For service 

(a) receiving, liling, serving on one person anu rl'turning any 100 
process together with an affidavit of service or attc.:mptcd 
service 

(b) each addi tional party served at the same address ~() 

(c) each additional par1y served not at the s:rmc address :10 

2 For arrest or execution on goods and chattels 

(a) for every arrest, execution or similar writ or order 120 

(b) for attending, investigating, inventorying. catalngtring. 75 
taking possession, preparing for sale, pl:r hotrr f'or l::u.:h 
sheri ff involved 

(c) as commission on the sum realized. or on the ~11m sell led 
for, as the case may be. net of disbursements propaly 
incurred 

(i) if that net sum is $10 000 or lc~~ 10'/i· 
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PART 20 - SPECIAL RULES FOR CERTAI N PARTI ES R. 20-5 

Service 
{15) Unless the court otherwise orders, notice of an application for leaH tiiHil'r 

subrule (14) must be served on the person under disability at lenr-t JU day~ hd'un· llll' 
hearing of the application, in the mauncr pro,,icll'cl by Part 6. 

Litigation guardian must be appointed 

(16) If no r esponse to family claim, response to counterclaim or respuno;e tu 
petit ion has heen filed to a notice of fami ly daim, counterclaim or petition on he hall' 
uf a person under disability. the person ll'ho s tartecl the fa mily law case, hcl'un· 
continuing the family law case against the person under disability, must ohtain an 
order from the court appointing a litigation guardian for the person under disability. 

Compromise by person under disability 

(17) Unless an enacfment otherwise provides, il'a claim is made hy or on behalf nfa 
person under disability, no settlement, compr omise, puymt•nt or ncceptanrl' of 
money paid into court, whenever entered into or made, so far as it relates to that 
person 's claim, is binding without the approval of' lhl· court. 

Approval of compromise 

(18) If, before a famil y Jaw ca<;e is s t:ntcd, an agreement is reached for the 
settlement or comprnmise of a claim of a person uncll·r disahility, whelllt'r :tlmu· m· 
with others, and it is desin·cl to obtain the nlllrt's approval, application may he m:ull' 
by petition and the court may make any order it consider., will f'nrther the object or 
these Supreme Court Family nules. 

RULE 20-4 - DECLARATORY RELIEF 
Declaratory order 

(1) A proceeding is not open tuubjl'l'l ion on the gr ouncl that only a decl:tratory 
orcler is sought, and the court may 111akl· hi nclinl! cleda rations of riJ!hl whl•l hl·r or nul 
consequential relief is or could be claimed. 

JR.ULE 20-5 - PERSONS WHO ARE liMPOVF.RiS:HlED 
Court may determine impoverished swrus 

( l ) If the court, on appl i c~ltion maclc in accordance with su b rule (3) before or a fll'r 
lhe s tart of a family law case, lin cis that a person receives LH'Ill'fits under 1 ht· 
Employment aut! Assistance Act or the Employment and Assi.l'lfmc·c for Persons II' it h 
Disabilities Act or is otht•rwise impcn'l•rishecl, the court may order that nu l'l'l' is 
payable by thl' person to the go,·erruHcnt under Schedule 1 of Appendix C i11 rl'lat iun 
to the famil y law case unles..; the court considers that the claim ur defence 

(a) discloses no n·asonahle claim or defence, as the caSl' may be, 
(b) is scandalous, frivulous or vcxntiuus, or 
(c) is othl•rwise an abu~c of the process of t he court. [B.C. Reg. 119/211 I 0. Srh. 

B, s. 24; B.C. Reg. 112/2012, Sch. B, s. 2] 

Application of order 

(2) An order under subruJe (1) may apply to one or more or th t· f'ull cl\1 ing: 
(a) a family Jaw case genera lly: 
(b) any pnrt of a family law cnse; 
(c) a specific period of time; 
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R. 21-1 SUPREME COURT FAMILY RULES 

(d) one or more particular steps in a family law case. 

How to apply 

(3) An upJIIication under subrulc (I) may be made by filing 
(a) a requisition in Form n7, 
(b) a druft of the proposed order in Form F85, and 
(c) an affidavit in Form F8C•. rn.c. Reg. 95/2011, Sch. B, s. 5] 

Review, variation or rescission of ordt•r 

(4) On application or on the t·ourt's own motion, the court may review, vary or 
rescind any ordt•r m:ule under subrule II) or 12). 

No fee payable 

(5) Despite anything in this rule, if the court 111:1kes an order in relation to u 11crson 
under this rule, 1111 fcc io; pn)•uhlc hy the person to tht• government under Schedule I of 
Appendix C in relution to 

(u) the f:unily luw cuse, 
(h) the part of tht• f:unily luw case, 
(t·) the pt!riod of time, or 
(d) the sh'JlS 

to which the order llllJIIies. rn.c. Reg. 119/2010, Sch. ll, s. 24] 

PART 21- GENERAL 

lRlUlLlE 21-1-FORMS AND DOCUMENTS 
Forms 

(1) The forms in Appendix A must be used if applicable, with variations us llll' 
circumstances of the f:unily luw case require, and each of those forms must ht• 
cumtJit!lt•d by including tht• infornmtion required by that form in accord:mce with 
any inslrut·tiuns induded 1111 the form. 

Documents 

(2) Unless tht• m1turc of tht• document renders it impracticable, every document 
pretlared for ust• in the court must bt• in the English hmguage, legibly printed, 
tn•cwrittcn, m·itten or rl'produced on 8 1/2 inch re 11 inch durable white pupcr or 
durable off-whitt• recycled p:lJJer. 

Transcripts 

(3) Trmlst•ripts of ornJ e\·idcnt'l' must t•cmfm·m to subrule (2). 

Space for stamp 

(4) The Jirst pa~e of each dot·umcnt prepared for use in a family law case must 
contain :1 hJunk area extend in~ ulle:1st 5 centimetres from the top of the page und al 
le:1st 5 crntimetres from thl' left edgl' of the page. 

Style of proceeding 

(5) A dot·ument prepared for use in a family Jaw case must be headed with the sl)'ll' 
of Jli'OCt•t•ding set out on thl' most recent notice of family claim, countercluim or 
pt•lition to he tiled in thut f:unily luw case, but in a document, other than an ordcl' or a 
document thut starts a fmnily Jaw case, if there is more than one party to the fumu,· 
Jaw rase idl•ntified as a claimant or as any other classification of party, the style or 

JJ(I() 
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BR ITISH COLUMBIA ANNUAL PRACTICE 

FORivl F44 
(RULE 14-2(1)) 

FORM F44 

Court File No.: ....................... .. 
Court Registry: ......................... . 

In the Suprenw Court of British Columbia 

Claimant: 

Respondent : 

NOTICE OF TRIAL 

!Rule 21-1 of rhe Supreme Court Family Rulrs applies ro all form.l·. j 

Filet! by: .................... (party) ................... . 
TAKE NOTICE that the trial and trial managcmcm conference of this family law case 
have been set down at the following places, dates and times: 

City 

Address of Courthou-.e 

Dmc [ ddlm11mllyyy) I 

Tiam: 

Registrar 
[Check IVhichever Oil <' <~( the folloll'ing boxes is cOJ'I'eCf and complete a11y required 
information.] 

l11e place of trial set out above is the place of trial set out in 

I I the notice of fam ily claim. 

I ] the order dated ........ ldd/mmm(vyyy] ........ . 

l Chl'ck whichever one of the following boxes is correct and complele the required 
informmion.) 

I ] All parties agree that not more than .................... is a reasonable time for the 
hearing of all evidence and argument in this family Jaw case. 

2~3 
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FORM F45 SUPREME COURT FAMILY RULES 

( } There is a disagreement as to the estimate of a reasonable time for the hearing of 
all evidence and argument in this family law case. The estimates of the parties 
are as follows: 

I undertake to pay all hearing fees payable under Appendix C, Schedule I, Item 10. 

Date: ................ [ddlmmmlyyyy) ................ . 
Signature of 

[ ] filing party [ ] lawyer for filing party(ies) 
........................... (f)pe or print name} ......................... . 

Contact information for the parties and their lawyers is as follows: 

[Set out tlze full names, addresses and telephone numbers of all lawyers lzaving conduct of 
tlzis family law case and of all parties wlzo are not represemed by a lawyer and, in 
addition, any email adtlresses or fax numbers tlzat may be used for colltact puqwses.] 

[B.C. Reg. 119/2010, Sch. B, s. 37; B.C. Reg. 95/2011, Sch. B, s. 12} 
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