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PARTS I and II – OVERVIEW AND STATEMENT OF FACTS AND ISSUES 

1. Refugee protection is grounded in international law. As such, an established body of 

international law governs the legality of refugee transfers to third countries.   

2. Leading European courts have recognized these international legal standards in the 

context of refugee transfers under the Dublin Regulations, Europe’s safe third country 

agreement.1  

3. The Canadian Association of Refugee Lawyers (“CARL”) will highlight these 

international legal standards and explain how they inform the assessment of the validity of the 

Canada-U.S. Safe Third Country Agreement2 (“STCA”), both under the Charter and 

administrative law. CARL will highlight that there are three specific international legal standards 

that the STCA regime must meet in order for transfers under that regime to be legally valid: 1) 

effective protection against refoulement; 2) reception conditions – including detention – that are 

consistent with international human rights norms; and 3) mechanisms to avoid serious violations 

in individual cases, not merely system-wide problems.   

4. CARL takes no position on the facts of the case or the disposition of the appeal. 

 

PART III – ARGUMENT 

A Applicability of international legal standards 

A1  International legal standards impact two aspects of the STCA regime 

5. CARL submits that international legal standards are relevant to two aspects of the 

assessment of the validity of the STCA regime.  

6. The first aspect relates to s. 7 of the Charter. International law provides an appropriate 

 
1 EC, Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 

2013 establishing the criteria and mechanisms for determining the Member State responsible for 

examining an application for international protection lodged in one of the Member States by a 

third-country national or a stateless person (recast), [2013] OJ, L 180/31-180/59 [Dublin 

Regulations]. 
2 Agreement between the Government of Canada and the Government of the United States of 

America for Cooperation in the Examination of Refugee Claims from Nationals of Third 

Countries, 5 December 2002, [2004] Can TS No 2 [STCA]. 

https://www.refworld.org/docid/51d298f04.html
https://www.refworld.org/pdfid/42d7b9944.pdf
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and necessary standard for the determination of the regime’s constitutionality. CARL submits 

that the Court below erred in using a “shocks the conscience” test because international law – 

and not comity – guides the determination of a state’s compliance with refugee obligations. 

CARL further submits that Canada’s regulatory exemptions pursuant to the STCA fail to 

incorporate international legal principles to address the circumstances of claimants who face a 

risk of refoulement from the U.S. and for whom minimum reception conditions are not met there.  

7. The second aspect is based on Canada’s designation and ongoing review of the U.S. as a 

safe country. Since s. 102(2)(b) of Immigration and Refugee Protection Act (“IRPA”)3 explicitly 

refers to compliance with the Refugee Convention4 and the Convention Against Torture (“CAT”)5 

among the list of factors to be considered, and s. 3(3)(f) mandates interpretation consistent with 

treaties to which Canada is signatory,6 specific factors prescribed by international law must be 

considered when assessing the designation and when conducting an ongoing review. 

A2 International legal standards inform Charter rights protections  

8. This Court affirmed in 9147-0732 Quebec Inc. that decisions of foreign and international 

courts, such as the European Court of Human Rights (“ECtHR”), are persuasive when 

scrutinizing legislation for Charter compliance.7 Over the past decades, these cases have factored 

into Charter decisions.8 The European Convention for the Protection of Human Rights and 

Fundamental Freedoms (“ECHR”)9 is this Court’s second-most cited transnational convention.10 

 
3 Immigration and Refugee Protection Act, SC 2001, c 27, s. 102(2)(b) [IRPA]. 
4 Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS (entered into force 22 

April 1954) [Refugee Convention]. 
5 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, 10 December 1984, 1465 UNTS 85. 
6 IRPA, supra note 3, s. 3(3)(f). 
7 Quebec (Attorney General) v. 9147-0732 Québec inc., 2020 SCC 32 at paras 40-47. (The role 

that international law plays in interpreting Charter rights was also discussed recently in R v. 

Bissonette, 2022 SCC 23 at para 98). 

8 Klodian Rado, “The use of non-domestic legal sources in Supreme Court of Canada judgments: 

Is this the judicial slowbalization of the court?” (2020) 16:1, Utrecht L Rev 57 at 71-72 [Rado]. 
9 Council of Europe, European Convention for the Protection of Human Rights and Fundamental 

Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5 [ECHR]. 
10 Rado, supra note 8 at 75.  

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-102
https://treaties.un.org/doc/Treaties/1954/04/19540422%2000-23%20AM/Ch_V_2p.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-degrading
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-3
https://canlii.ca/t/jbf0p#par40
https://canlii.ca/t/jpf5d#par98
https://www.utrechtlawreview.org/articles/10.36633/ulr.584/
https://www.eods.eu/library/CoE_European%20Convention%20for%20the%20Protection%20of%20Human%20Rights%20and%20Fundamental%20Freedoms_1950_EN.pdf
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9. Moreover, the Court has consistently adopted the view that the “Charter should generally 

be presumed to provide protection at least as great as that afforded by similar provisions in 

international human rights documents which Canada has ratified”11 and that legislation should be 

interpreted to reflect international law.12 In Burns, this Court stated that Article 3 of the ECHR is 

equivalent to s. 12 of the Charter.13 Re B.C. Motor Vehicle Act indicates that s. 7 reflects the 

broader Charter protections set out in ss. 8-14 of the Charter, bringing additional obligations 

into play when considering s. 7 rights.14  

10. Notably, Canadian federal courts considered international law from the ECtHR and other 

Dublin Regulations jurisprudence when ruling on the first STCA Charter challenge.15 

A3  International legal standards inform designation and ongoing review  

11. International legal standards also inform the designation of the U.S. and the ongoing 

review of whether the criteria under the 102(2)(b) IRPA are met.  

12. The interpretation of the factors set out in s. 102(2)(b) must be consistent with and 

informed by Canada’s international legal obligations as required by s. 3(3)(f) of the IRPA, as set 

out in de Guzman.16 Any decision to designate or continue designation that would put Canada in 

breach of its international legal obligations cannot be a lawful exercise of executive power.  

B International legal standards that govern refugee transfers to third countries 

13. The Refugee Convention is rooted in the aftermath of World War II when the 

international community recognized the need for internationally-binding norms to protect 

refugees. In signing the Refugee Convention, states agreed to these binding obligations not to 

refoule refugees. Even though state practice may differ, minimum legal standards of refugee 

protection have emerged through the years. Indeed, U.S. compliance with the Refugee 

 
11 R. v. Hape, 2007 SCC 26 at paras 53-55, citing Reference re Public Service Employee 

Relations Act (Alta.), [1987] 1 SCR 313 at 349, 1987 CanLII 88 (SCC) at para 59. 
12 Ibid; Németh v. Canada (Justice), 2010 SCC 56 at para 34; and IRPA, supra note 3, s 3(3)(f). 
13 United States v. Burns, 2001 SCC 7 at para 53.  
14 Re B.C. Motor Vehicle Act, [1985] 2 SCR 486, 1985 CanLII 81 (SCC) at paras 28-30. 
15 Canadian Council for Refugees v. Canada, 2008 FCA 229 at paras 126-130 and Canadian 

Council for Refugees v. R, 2007 FC 1262 at paras 110-137.  
16 de Guzman v. Canada (Minister of Citizenship and Immigration), 2005 FCA 436 at para 108. 

https://canlii.ca/t/1rq5n
https://canlii.ca/t/1ftnn
https://canlii.ca/t/2djll#par34
https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-3
https://www.canlii.org/en/ca/scc/doc/2001/2001scc7/2001scc7.html?searchUrlHash=AAAAAQAXU0NDIGV1cm9wZWFuIGNvbnZlbnRpb24AAAAAAQ&resultIndex=1#:~:text=53%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20There,the%20requesting%20country.
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii81/1985canlii81.html?autocompleteStr=Re%20B.C.%20Motor%20Vehicle%20Act%20&autocompletePos=1#:~:text=which%20they%20originate.-,28,-.%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20Sections%208
https://canlii.ca/t/1z69f#par126
https://canlii.ca/t/1tz0l#par110
https://canlii.ca/t/1m8q8#par108


4 

 

Convention is a prerequisite to its designation,17 and Canada and the U.S. acknowledged and re-

affirmed their international refugee and human rights obligations in the STCA’s preamble.18 

14. Safe third country agreements were developed outside of the Refugee Convention, which 

does not contemplate such agreements, increasing the need for guidance and scrutiny to ensure 

that the Refugee Convention protections are not diluted or subverted. The United Nations High 

Commissioner for Refugees (“UNHCR”) cautions that agreements must comply with the 

provisions of the Refugee Convention.19 Compliance includes that, prior to a transfer to a third 

country asylum seekers have an opportunity to “raise objections to any general presumption of 

‘safety’”20 based on the possibility of refoulement and there must be an assessment of reception 

conditions in the third country to determine compliance with minimum standards established by 

the Refugee Convention and international human rights law generally.21  

15. The Dublin Regulations are the European safe third country agreement.22 Decisions by 

the ECtHR and the Court of Justice of the European Union (“CJEU”), which consider transfer 

challenges, form a body of international law that state parties must consider in order to safely 

and lawfully transfer asylum seekers to third countries.23 Decisions of the Supreme Court of the 

United Kingdom (“UKSC”), and its predecessor, the House of Lords (“UKHL”), offer additional 

guidance concerning these standards. 

16. As stated above, the ECtHR’s mandate is to apply the ECHR. Article 3 of the ECHR 

provides that “No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.”24 The ECtHR interprets this provision to include states’ non-refoulement 

 
17 IRPA, supra note 3, s 102(1)(a). 
18 STCA, supra note 2. 
19 UN High Commissioner for Refugees (UNHCR), Annex to UNHCR Note on the 

“Externalization” of International Protection: Policies and practices related to the 

externalization of international protection, 28 May 2021, at para 25 [UNHCR 2021]. 
20 Ibid. 
21 Ibid.   
22 The Dublin Regulations bind all 27 European Union members and four non-members. 

23 Under the Dublin Regulations, refugee claimants can seek an individualized assessment of the 

impact of application of the Regulation to them from inside the territory of the receiving state.   

24 ECHR, supra note 9. 

https://laws.justice.gc.ca/eng/acts/i-2.5/FullText.html#s-102
https://www.refworld.org/docid/60b115b64.html
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obligations under the Refugee Convention.25 In determining whether a transfer to a third country 

breaches Article 3, the ECtHR considers whether “there are substantial grounds for believing that 

there are systemic flaws in the asylum procedure and in the reception conditions for applicants in 

that Member State, resulting in a risk of inhuman or degrading treatment.”26  

17. In addition, the UKSC/UKHL and CJEU, among other courts, scrutinize the legality of 

refugee transfers to third countries. In doing so, they, too, consider the possibility of refoulement 

and reception condition standards.27 

B1 “Shocks the conscience” is not an applicable international legal standard 

18. The Court below reasoned that “Canadian courts cannot apply Canadian constitutional 

standards to foreign legal systems and administrations as if they were Canadian”28 and imported 

a test of “shocks the conscience”29 to its s. 7 Charter analysis. This test displaces international 

law and has no application in the context of assessing the validity of the STCA regime. 

19. European transfer assessments focus exclusively on whether the risk of refoulement and 

unlawful reception conditions rebut a presumption of safety30 and apply the test that individuals 

not be removed “where substantial grounds have been shown for believing that the person in 

question, if expelled, would face a real risk of being subjected to treatment contrary to Article 3 

in the receiving country.”31 Canada’s international obligations under the Refugee Convention 

require this same robust risk assessment, rather than any deference to U.S. laws and practices.  

20. The ECtHR applies clear criteria to assess whether a member state fails to comply with 

international standards. Indeed, in MSS, the ECtHR declared Greece unsafe for an individual 

 
25 See e.g. Tarakhel v. Switzerland [GC], No 29217/12, 2014 ECHR at para 93 [Tarakhel].  
26 MSS v. Belgium and Greece [GC], No 30696/09, 2011 ECHR at para 365 [MSS].  
27 See NS v. Secretary of State for the Home Department, Dec. No. C-411/10 (CJEU, Dec 21, 

2011) [NS] and R v. Secretary of State for the Home Department, ex parte Yogathas, [2002] 

UKHL 36 [Yogathas]. 
28 Canada (Citizenship and Immigration) v. Canadian Council for Refugees, 2021 FCA 72 at 

para 155 [CCR 2021]. 
29 Appellants’ factum at paras 48-54. 
30 R (E.M. (Eritrea)) v. Secretary of State for the Home Department, [2014] UKSC 12] at para 41 

[EM]. See also NS, supra note 27 at para 104. 
31 MSS, supra note 26 at para 342 citing TI v. United Kingdom, No 43844/98, 2000 ECHR at 14 

[TI].  

https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20TARAKHEL%20v.%20SWITZERLAND.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=117187&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=139144
https://www.bailii.org/uk/cases/UKHL/2002/36.html
https://www.bailii.org/uk/cases/UKHL/2002/36.html
https://canlii.ca/t/jfbm9#par155
https://www.bailii.org/uk/cases/UKSC/2014/12.html
https://curia.europa.eu/juris/document/document.jsf?text=&docid=117187&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=139144
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.refworld.org/cases,ECHR,3ae6b6dfc.html
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slated for transfer from Belgium and found that Belgium had violated Article 3 of the ECHR by 

effecting the transfer.32 The Court did not appeal to comity to shield Greece or Belgium from 

accountability. Even where the ECtHR finds no violation, it does so only after having thoroughly 

reviewed the receiving state’s compliance with Article 3 of the ECHR rather than deferring to 

state practice.33  

21. International legal standards should infuse an assessment of the validity of the STCA 

regime in the three distinct areas outlined below. 

B2 Inhuman and degrading treatment: Transfers must protect against refoulement 

22. International law provides standards for assessing the STCA regime’s compliance with 

the principle of non-refoulement. 

23. European states party to the Dublin Regulations are, like Canada, bound by the duty of 

non-refoulement as found in the Refugee Convention.34 The ECtHR gives effect to this duty, 

which can be direct or indirect, by reading this protection into Article 3 of the ECHR.35 If a 

transfer risks exposing a person to refoulement, it constitutes inhuman or degrading treatment.36  

24. The prohibition against refoulement supersedes deference to state sovereignty and 

comity. Courts supervise disparities in states’ interpretation of the Refugee Convention for 

purposes of assessing the legality of transfers under the Dublin Regulations. This approach was 

endorsed by the UKHL in Adan when it found that France and Germany misinterpreted the 

definition in respect of claims involving non-state agents.37 The Court held that a transfer 

assessment should focus on the U.K.’s obligation to avoid refoulement and should not defer to 

another state’s interpretation of the Refugee Convention if the Secretary of State believes that the 

third state interprets the Refugee Convention improperly,38 stating: “It is understandable that 

comity between nations, parties to the Refugee Convention, might be seen to encourage that view 

 
32 MSS, supra note 26 at paras 87-88 and 410.  
33 Tarakhel, supra note 25 at para 104. 
34 Refugee Convention, supra note 4, art. 33.  
35 MSS, supra note 26 at para 365. 
36 TI, supra note 31 at 14. 
37 R (Adan) v. Secretary of State for the Home Department and R (Aitseguer) v. Secretary of 

State for the Home Department, [2000] UKHL 67 (reasons of Lord Slynn of Hadley). 
38 Ibid. 

https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20TARAKHEL%20v.%20SWITZERLAND.pdf
https://treaties.un.org/doc/Treaties/1954/04/19540422%2000-23%20AM/Ch_V_2p.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.refworld.org/cases,ECHR,3ae6b6dfc.html
https://www.bailii.org/uk/cases/UKHL/2000/67.html
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but in my opinion that view is wrong.” Later in Yogathas, the UKHL found that significant 

differences in interpretation of the refugee definition can render a transfer unlawful.39 

25. These standards reflect Canada’s approach to refugee determination. A determination of 

whether a person faces a well-founded fear of persecution in another state does not implicate 

principles of comity, nor does the conferral of refugee status affect the sovereignty of any other 

state.  Rather, it directs how Canada exercises its own sovereign authority to admit or remove 

under Canadian law. Similarly, a determination of whether the U.S. exposes a person to a 

violation of international legal standards does not implicate comity and directs only how Canada 

exercises its sovereign authority to transfer refugee claimants under Canadian law, including the 

Charter. 

26. Contrary to these principles, once the U.S. has been designated as safe, the STCA regime 

contains no mechanism to consider whether the U.S. might apply an interpretation of the refugee 

definition that could lead to refoulement in an individual case.40 When the UNHCR  reviewed the 

draft STCA and Canada’s draft regulations, it recommended that Canada implement Article 6 of 

the STCA into domestic law in order to invoke a discretionary power to forgo transfer to the U.S. 

for people presenting humanitarian concerns. The UNHCR found this particularly appropriate for 

gender-based claims, which remain an issue in this appeal given the divergent interpretations.41 

Canada failed to incorporate such an addition to the regulation. 

27. Further, the STCA regime does not consider whether alternative forms of protection could 

lead to refoulement. The ECtHR ruled that any form of protection outside the application of the 

refugee definition must conform with the requirements of Article 3 by actually protecting a 

person from refoulement.42 For example, the U.S. prevents access to refugee protection through 

its one-year bar, but provides the alternative remedy of “withholding of protection”. However, 

this alternative remedy entails a higher standard of proof, which expert witness Professor 

 
39 Yogathas, supra note 27 at para 9. 
40 Immigration and Refugee Protection Regulations, SOR/2002-227, ss 159.5-159.6 [IRPR]. 
41 UNHCR Comments on the Draft Agreement between Canada and the United States of America 

for “Cooperation in the Examination of Refugee Status Claims from Nationals of Third 

Countries” (26 July 2002), Appellants’ Record, Vol II, Tab C: Appeal Book [AB], Vol 35, p 

15059. See also Appellants’ factum at para 14. 
42 TI, supra note 31 at 16-17.  

https://www.bailii.org/uk/cases/UKHL/2002/36.html#:~:text=%C2%A09.%20Nothing%20in,risk%20of%20it.
https://laws-lois.justice.gc.ca/eng/regulations/sor-2002-227/FullText.html#s-159
https://www.refworld.org/cases,ECHR,3ae6b6dfc.html
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Stephen Yale-Loehr conceded can result in refoulement.43 Canada should ensure that this 

restriction, and the alternative remedy of withholding protection with its elevated standard of 

proof, does not lead to refoulement when assessing compliance with s. 7 of the Charter.44 

28. Finally, other elements of a refugee determination system may lead to refoulement, and 

the STCA regime fails to take these into account when determining whether a transfer to a third 

country would violate non-refoulement obligations. They include comparatively low success 

rates;45 shortages of lawyers and translators;46 and excessive delays in obtaining a decision.47  

B3 Inhuman and degrading treatment: Reception condition standards must be met  

29. A second international legal standard for considering whether the STCA regime is valid 

involves an assessment of the reception conditions a person could face upon transfer.  

30. The failure to respect minimum reception conditions, including detention, as expressed in 

the Refugee Convention, UNHCR guidelines48 and other international conventions,49 renders a 

transfer to a third country unlawful when such conditions amount to inhuman or degrading 

treatment.  

31. The ECtHR in MSS found that detention conditions constituted inhuman or degrading 

treatment50 based on evidence that Greece routinely detained asylum seekers and that detention 

centres suffered from “overcrowding, dirt, lack of space, lack of ventilation, little or no 

possibility of taking a walk, no place to relax, insufficient mattresses, dirty mattresses, no free 

 
43 Appellants’ Record, Vol II, Tab C: Transcript of 25 January 2019 CXE of Stephen Yale-

Loehr, Q 655, 660-64 (in AB, Vol 48, p 20505, 20507-08) and Appellants’ factum at para 14. 
44 Appellants’ Record, Vol II, Tab C: Affidavit of Stephen Yale Loehr, paras 34, 35, 36, 41, 98 

(in AB Vol 47, p 20089-91, 20093, 20123-24); Affidavit of Deborah Anker at paras 65-67 (in 

AB Vol 17, p 7340-41). 
45 MSS, supra note 26 at para 313. 
46 Ibid at para 319. 
47 Ibid at paras 320-321.  
48 UNHCR 2021, supra note 19. 
49 See e.g. International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 

171, Can TS 1976 No 47, 6 ILM 368 (entered into force 23 March 1976, accession by Canada 19 

May 1976).    
50 MSS, supra note 26 at paras 232-234. 

https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
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access toilets, inadequate sanitary facilities, no privacy [and] limited access to care.”51 The 

ECtHR also considered the asylum seeker’s individual experience in detention52 and found that 

asylum-seeker status exacerbated vulnerability and experience of the degrading conditions.53  

32. However, the STCA regime contains no exemption for individuals who would face 

detention or unlawful conditions of detention upon return to the U.S. Notably, detention was the 

focus of the Federal Court in this case when it determined that indirectly subjecting a refugee 

claimant to U.S. detention conditions via transfer under STCA violates s. 7 of the Charter. Even 

before that ruling, the UNHCR stated that detention pursuant to an STCA bar should be resorted 

to only in exceptional cases, particularly given that a person may have suffered trauma, and the 

UNHCR recommended that Canada create specific regulatory exemptions for people subject to 

“detention contrary to international norms.”54 Canada did not follow this recommendation.  

33. The STCA regime also fails to take into account other reception conditions such as 

respect for physical and mental health55 and consideration of the best interests of the child56 as 

recognized by the Convention on the Rights of the Child,57 which the U.S. has not ratified.58 

B4  Inhuman and degrading treatment: System-wide breaches are not required 

34. A third international legal standard that informs the validity of the STCA regime is a 

proper consideration of the scope of the violation. The ECtHR and the CJEU do not require the 

 
51 Ibid at para 162. 
52 Ibid at paras 225-229.  
53 Ibid at para 233. 
54 Appellants’ Record, Vol II, Tab C: UNHCR Comments on the Proposed Regulations 

Amending the Immigration and Refugee Protection Regulations Relating to the Agreement 

between the Government of Canada and the Government of the United States of America for 

Cooperation in the Examination of Refugee Status Claims from Nationals of Third Countries (14 

November 2002) (in AB Vol 35, p 15063). 
55 EM, supra note 30 at paras 13-16, and 49; CK et al v. Republic of Slovenia, Dec. No. C-578/16 

PPU (CJEU Feb. 17, 2017) at paras 68 and 74-77 [CK]; Paposhvili v. Belgium, (No 41738/10), 

ECHR (13 December 2016), at paras 175 and 183. 
56 MA et al v. Secretary of State for the Home Department, Dec. No C-648/11 (CJEU, Jun. 6, 

2013 at paras 57-60; Tarakhel, supra note 25 at para 99; Dublin Regulations, supra note 1, art 6. 
57 Convention on the Rights of the Child, 20 November 1989, UNTS 1577 (entered into force 20 

September 1990). 
58 United Nations Treaty Collection, “Status of Treaties”, Chapter IV, 11 Convention on the 

Rights of the Child. 

https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
https://www.bailii.org/uk/cases/UKSC/2014/12.html
https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-578/16%20PPU
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20PAPOSHVILI%20v.%20BELGIUM.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=138088&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=151475
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20TARAKHEL%20v.%20SWITZERLAND.pdf
https://www.refworld.org/docid/51d298f04.html
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&clang=_en
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establishment of systemic rights violations before finding a breach of refugee obligations.59 

Operational failures, or breaches on an individual level, can constitute a failure to meet 

conditions necessary for a transfer if the breach is substantial in nature.60 

35. In contrast, the court below ruled that only system-wide flaws in the U.S. would render 

its designation unlawful, and then found that detention conditions of ten individuals were 

insufficient to establish a Charter violation.61  

36. Aside from the Appellants’ submission that the STCA regime can be overbroad when it 

impacts one person only as stated in Bedford,62 CARL submits that the assessment of the STCA’s 

validity must include a recognition that in international law a person’s particular circumstances 

could render a transfer unsafe. Article 6 of the STCA envisions a need to override the entry bar,63 

however, Canada currently exercises this discretion only for individuals subject to the death 

penalty upon return to the U.S.64 Although the possibility remains in the agreement itself, that 

provides no protection for those who arrive at the border. Indeed, the regime as implemented is 

designed to preclude any feasible or realistic way for a person at the border to challenge the 

application of the STCA to them. 

PART IV – COSTS  

37. CARL seeks no costs and requests that no order as to costs be awarded against it.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 14th DAY OF JUNE 2022  

__________________ _______________________ 

Maureen Silcoff  Adam Bercovitch Sadinsky 

 

SOLICITORS FOR THE CANADIAN ASSOCIATION OF REFUGEE LAWYERS 

INTERVENER 

 
59 Tarakhel, supra note 25 at para 100-104; CK, supra note 55 at para 91; EM, supra note 30 at 

para 41. 
60 Ibid at para 42; NS, supra note 27 at 86; Ibrahim et al v. Bundesrepublik Deutschland, Dec. 

No. C-297/17 (CJEU, March 19, 2019) at para 86. 
61 CCR 2021, supra note 28 at paras 40 and 138. 
62 Canada (Attorney General) v. Bedford, 2013 SCC 72 at para 113; Appellants’ factum at para 

62. 
63 STCA, supra note 2, art. 6. 
64 IRPR, supra note 40, s. 159.6(a) and (b). 
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