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PART I — OVERVIEW

1. In enacting section 495(1) of the Criminal Code, Parliament chose to give peace officers
the power to make warrantless arrests for certain kinds of offences in certain circumstances.
Recognizing the heft of that power, Parliament proceeded to limit it in s. 495(2), directing that for
summary conviction, hybrid, and a few specific indictable offences, a peace officer must not make
a warrantless arrest unless satisfied that it is necessary in the public interest or to secure the
accused’s attendance at court. Evidently still unsatisfied with the balance struck, Parliament in s.
495(3) constrained the ability of accused persons to challenge breaches of's. 495(2) in certain kinds
of proceedings. However, in doing so, Parliament could not have intended to completely gut s.
495(2) of all protections that it confers. Nor could Parliament have intended to limit the ability of
accused persons to challenge noncompliance with s. 495(2) as a violation of s. 9 of the Charter of
Rights and Freedoms—a kind of challenge that did not exist when Parliament enacted the section.
2. The Canadian Civil Liberties Association (CCLA) argues that this Court should adopt an
interpretation of s. 495 of the Criminal Code which recognizes that s. 495(3) does not prevent an
accused from challenging police noncompliance with s. 495(2) when making warrantless arrests
through a Charter challenge within a criminal case. The CCLA’s interpretation is grounded in the
statutory language, legal-historical context, and canon of interpretation that any ambiguity must be
resolved in the manner that is most protective of the liberty rights of accused persons.

3. This appeal stems out of the arrest of David Carignan, the Respondent, on March 20, 2018.
Police arrested Mr. Carignan at his university without a warrant for an alleged sexual assault that
occurred eleven days earlier. Before trial, he challenged his warrantless arrest under s. 9 of the
Charter on the basis that the police failed to comply with the requirements of s. 495(2). The trial
judge summarily dismissed his application, finding that s. 495(3) renders all violations of s. 495(2)

to be immaterial for the purpose of a Criminal Code proceeding so long as the warrantless arrest



was made pursuant to s. 495(1). Rather, an accused can only challenge an officer’s failure to
comply with subsection (2) in a civil or regulatory proceeding. At trial, the accused was convicted.
4. He appealed. On appeal, the QCCA concluded that the trial judge erred in summarily
dismissing the accused’s challenge to his warrantless arrest, pursuant to s. 9 of the Charter which
guarantees freedom from arbitrary detention, based on the arresting officer’s failure to comply with
s. 495(2). The QCCA emphasized that the trial judge was wrong to categorically reject the s. 9
challenge given this Court’s direction in R. v. Haevischer, 2023 SCC 11 that an application in a
criminal proceeding should only be summarily dismissed if “manifestly frivolous.”

5. The QCCA further concluded that the trial judge’s interpretation of s. 495 was incorrect.
The QCCA instead determined that s. 495(1) sets out the general power to arrest without a warrant;
s. 495(2) qualifies that power and lays out the circumstances in which a peace officer shall not
make a warrantless arrest: which is when (d) “he believes on reasonable grounds that the public
interest, having regard to all the circumstances [...] may be satisfied without so arresting the
person”; or that (e) “he has no reasonable grounds to believe that, if he does not so arrest the person,
the person will fail to attend court in order to be dealt with according to law” (a double negative).
6. The QCCA further concluded that peace officers must satisfy both prongs of s. 495(2) in
order to conduct a warrantless arrest: the peace officer must have reasonable grounds to believe
that the public interest cannot be satisfied without the warrantless arrest, and without the
warrantless arrest, the person will fail to attend court. If only one is satisfied, the arrest is unlawful.
7. The QCCA further concluded that s. 495(3) then qualifies that restriction on the arrest
power, stating that notwithstanding subsection (2), a peace officer is “deemed to be acting lawfully
[...] unless[] it is established by the person making the allegation that the peace officer did not
comply with the requirements of 495(2)”. The QCCA held that s. 495(3) reserves to a person

arrested without a warrant the opportunity to challenge the lawfulness of the arrest upon allegation


https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/19851/index.do

and proof in the underlying criminal proceeding, seemingly without any restriction.! On this basis,
the QCCA overturned the decision of the trial judge and remitted the case back to the trial court.
8. The Crown sought, and obtained, leave to appeal the QCCA’s decision to this Court. The
Crown contends on appeal to this Court, as it did before the QCCA, that under s. 495(3), a peace
officer’s failure to comply with subsection (2) is deemed lawful for the purpose of any criminal
proceeding and can only be challenged in a civil or regulatory proceeding, if the accused proves
non-compliance with all requirements of subsection (2) cumulatively rather than just one.

PART IT — QUESTION IN ISSUE

9. The CCLA intervenes in this appeal to advance its view of the appropriate interpretation of
s. 495 of the Criminal Code, which will have wide-ranging ramifications for individuals suspected
of offences across Canada and for their liberty. Based on the language of the section, the legal-
historical context, and the relevant canons of interpretation, this Court should interpret the interplay
of'ss. 495(2) and (3) to allow accused persons to challenge a peace officer’s failure to comply with
the requirements of s. 495(2) as a potential Charter violation in the accused’s own criminal case.

PART III — STATEMENT OF ARGUMENT

10.  The CCLA’s proposed interpretation of the subsections of s. 495 differs in several aspects
from both those of the QCCA and the parties. The CCLA advances an interpretation of s. 495 that
gives better effect to Parliament’s intent in enacting s. 495, and which allows for accused persons
to bring s. 9 Charter challenges when peace officers fail to comply with subsection (2) when
making warrantless arrests for summary, hybrid, and indictable offences listed in s. 553.

11.  Inany event, any ambiguity in s. 495 must accrue to the benefit of accused persons, whose

liberty is at stake. That is particularly critical given that the purpose of s. 495(2), when enacted by

1 Carignan c. R., 2024 QCCA 86, at para. 18.
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the Bail Reform Act, R.S.C. 1970, c. 2 (2nd Supp.), s. 5, “was to prevent the unnecessary arrest of
persons charged with certain kinds of offences where the public interest does not require an
arrest.”?

12. As a starting point, this Court addressed what is now s. 495(2) in R v. Storrey, 1990 CanLII
125, p. 246. The Court found reversible error in the trial judge’s conclusion that Mr. Storrey’s
warrantless arrest for aggravated assault—a straight indictable offence—was arbitrary and in
violation of's. 9 of the Charter because it did not comply with the requirements of s. 450(2). Justice
Cory noted that the trial judge’s finding was an error because s. 450(2) “was inapplicable in this
case” as it “only applies to an offence which is either a summary conviction offence, a hybrid
offence or an indictable offence listed in s. 483 (now s. 553) of the Code, which list does not include
aggravated assault.” The Court did not state that s. 450(3) prevents an accused from challenging
police’s failure to comply with subsection (2) via s. 9 Charter challenge in a criminal case af all.
13. In R. v. Boudreault, 2018 SCC 58, which dealt with the constitutionality of the mandatory
Victim Fine Surcharge provision of the Criminal Code, both the majority and Justice Coté in
dissent (joined by Justice Rowe) made brief comments about the requirements of s. 495(2). The
majority referenced the fact that “[a] police officer may arrest and detain an offender if the officer
is convinced that this is necessary in order to ensure his attendance at the hearing” and cited s.
4953 Justice Coté expanded on the requirements of s. 495(2), noting that while the Ontario Court
of Appeal had suggested that a defaulting offender could be arrested without a warrant under s.
495(1) of the Criminal Code, she wrote: “[a]ssuming (without deciding) that warrantless arrest can
properly be used as a means to compel attendance in these circumstances, I note that this can occur

only if the peace officer has reasonable grounds to believe that it is in the public interest to arrest

2 R. v. Jowett Work, 2019 BCCA 236, at para. 25.
3 R. v. Boudreault, 2018 SCC 58, at para. 70.
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the person and that the person will fail to attend court (in accordance with s. 495(2))”.*

14.  While of course not dispositive of the issues on appeal here, this Court has never endorsed
the restrictive interpretation of s. 495 advanced by the Crown in this case. That is for good reason.
For the reasons set out below, a close reading of s. 495 and an analysis of its history supports an
interpretation that would allow accused persons to challenge warrantless arrests that contravene s.
495(2) under s. 9 of the Charter.

A. The reference in s. 495(3) to “any proceedings under this or any other Act of

Parliament” was never intended to apply to a Charter voir dire in a criminal case

15. Parliament could not have intended the statement in subsection (3) that “[n]otwithstanding
subsection (2), a peace officer acting under subsection (1) is deemed to be acting lawfully and in
the execution of his duty for the purposes of [...] any proceedings under this or any Act of
Parliament” to include an accused person’s challenge to his warrantless arrest pursuant to the
Charter, even if the challenge and voir dire occurs in the context of his own criminal case.’
16. The Charter was enacted in 1982, over 10 years after the Bail Reform Act of 1971. Prior to
the Charter, there was little scope for accused persons to challenge unlawful arrests in their
criminal proceedings. When Parliament enacted ss. 492(2) and (3) through the Bail Reform Act, it
would have primarily been contemplating that unlawful arrests could be challenged under an “Act
of Parliament” in (1) a criminal proceeding brought against the arresting police officer for making
the unlawful arrest at issue; and (2) the accused’s own criminal proceeding as a defence on the

merits for limited kinds of offences, such as to an assault or obstruction of justice charge.

* R. v. Boudreault, 2018 SCC 58, at para. 160 (emphasis in original).
3 To be clear, to the extent the QCCA decided that accused persons can raise a peace officer’s violation of

s. 495(2) without restriction in their criminal case—for example, as a defence to an obstruction of justice

charge—the CCLA’s interpretation diverges from that of the QCCA.
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17.  Parliament evidently wanted to curtail both situations. Parliament expressly did not want
police to be chilled in executing their duties by the fear of being criminally prosecuted themselves
for making an arrest based on reasonable grounds that turned out to be noncompliant with s.
495(2).% Nor, seemingly, did Parliament want people being placed under arrest to resist arrest on
the basis that the arrest is warrantless and does not comply with s. 495(2), knowing that they would
have a defence to an obstruction of justice charge if they were right. While wanting to minimize
unnecessary arrests, Parliament also likely sought to ensure that arrests based on reasonable
grounds, even if noncompliant with s. 495(2), are orderly and peaceable for the sake of safety.

18.  Prior to the Charter, Parliament could not have conceived that accused persons in their
criminal proceedings would become able to challenge violations of their constitutional rights—
such as the right to be free from arbitrary detention—based on unlawful arrest and seek exclusion
of evidence thereby collected. This is in part because of this Court’s decision in Wray. In 1971, the
year before the Bail Reform Act was enacted, this Court affirmed in Wray that trial judges had no
jurisdiction to exclude relevant evidence based on the unlawfulness of its collection.” Prior to the
Charter, Parliament also could not have contemplated that accused persons would be able to seek
other “appropriate and just” remedies in their criminal cases if successful in showing that a Charter
violation occurred, including sentence reductions or stays of proceedings pursuant to s. 24(1).

19. The phrasing in s. 495(3) must be construed in accordance with this reality. As this Court
recently affirmed in Telus, “[s]tatutory interpretation is centered on the intent of the legislature at
the time of enactment and courts are bound to give effect to that intent.”®

20. The CCLA submits that at the time of enactment in 1971, Parliament intended for

¢ Standing Committee on Justice and Legal Affairs, Minutes of Proceedings, 3rd Sess., 28th Parl., Vol. 1,
No. 1-25, March 4, 1971, p. 11:14 (J. Turner)

" The Queen v. Wray, [1971] SCR 272.

8 Telus Communications Inc. v. Federation of Canadian Municipalities, 2025 SCC 15, at para. 32.
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subsection (3) to protect police officers from criminal liability for making arrests that did not
comply with subsection (2), as well as to prevent accused persons from raising a defence on the
merits to certain charges (such as obstruction). In 1971, Parliament did not contemplate the
subsequent enactment of the Charter and its guarantee against arbitrary detention, which accused
persons could enforce pursuant to s. 24(1) and (2), via exclusion of evidence and a host of other
remedies. Effectively, an entirely new kind of proceeding became possible. At minimum, the fact
that the Charter was a subsequent development presents a significant ambiguity regarding how the
subsection (3) deeming provision applies in the post-Charter context.

B. The Charter is definitionally not an Act of Parliament

21.  Additionally, the reference in the s. 495(3) deeming provision to “any proceedings under
this or any other Act of Parliament” cannot, by definition, include proceedings brought pursuant to
s. 24(1) of the Charter. The Charter was enacted in 1982 not by Canadian Parliament, but by U.K.
Parliament at the request of Canadian Parliament as part of the Constitution Act, 1982.° In short,
the Charter is not an Act of Canadian Parliament to which the subsection (3) limitation applies. '°
22. Indeed, s. 52(1) of the Constitution Act—and the Charter that it contains—is the “supreme
law of Canada” and renders all inconsistent laws of the Parliament of Canada to be of no force and

effect. As such, the reference in s. 495(3)(a) to proceedings under the Criminal Code or any other

? See Preamble to the Canada Act, 1982:
An Act to give effect to a request by the Senate and House of Commons of Canada
Whereas Canada has requested and consented to the enactment of an Act of the Parliament of
the United Kingdom to give effect to the provisions hereinafter set forth and the Senate and the
House of Commons of Canada in Parliament assembled have submitted an address to Her
Majesty requesting that Her Majesty may graciously be pleased to cause a Bill to be laid before
the Parliament of the United Kingdom for that purpose.

10 See also An Application For An Order Of Mandamus, 2000 BCSC 1408 at para. 12 (“the Charter is not
an Act of Parliament”).
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Act of Parliament cannot encompass Charter proceedings, as the Charter was not enacted by
Canadian Parliament and occupies a privileged status above Acts of Parliament.
23.  Under the Interpretation Section of the Criminal Code, an “Act” is defined as including:

(a) an Act of Parliament,

(b) an Act of the legislature of the former Province of Canada,

(c) an Act of the legislature of a province, and

(d) an Act or ordinance of the legislature of a province, territory or place in force at

the time that province, territory or place became a province of Canada.
An “Act of Parliament” is not defined as including an Act of the U.K. or England Parliament. In
the rare instances in which the Criminal Code does refer to Acts of that government, it makes that
clear, referring to an “Act of the Parliament of England, or of Great Britain, or of the United
Kingdom of Great Britain and Ireland”.!! The Interpretation Act also does not anywhere state that
an Act of Parliament would encompass acts of the U.K. Parliament or the Canadian Constitution.
24, If Parliament had wanted to amend s. 495(3)(a) to expressly include Charter voir dires in
the intervening decades, it has had ample opportunity to do so. It has not. The Charter cannot be
retroactively shoehorned into the “Act of Parliament” language of s. 495(3), when it is not one.

25. Indeed, Charter proceedings are not brought under the Criminal Code. Rather, such

proceedings are effectively a constitutional intervention into a Criminal Code or other prosecution

because the Charter is the supreme law. Charter challenges are a proceeding within a proceeding,
not to determine whether the Crown has proven guilt of a Criminal Code offence, but to determine
whether the state violated the constitution and if so, what if any remedy should be imposed.

26. For these reasons, Parliament could not have intended the limiting language of's. 495(3)(a)
to encompass proceedings brought pursuant to s. 24(1) of the Charter, as no reasonable reading of

the phrase “any proceedings under this or any other Act of Parliament” includes the Charter.

' See, e.g. Criminal Code, R.S.C. 1985, ¢. C-46,s. 9.
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C. The Crown’s restrictive interpretation would eviscerate Parliament’s intent

27. The CCLA’s submission is that the only reasonable interpretation of s. 495 is one that
allows accused persons to challenge their warrantless arrests under the Charter when police fail to
comply with the requirements of s. 495(2) for the enumerated kinds of offences. Parliament clearly
intended for a peace officer’s exercise of the arrest power to be constrained by the requirements
that subsection (2) imposes to promote the public interest and secure attendance at court. If a peace
officer fails to comply with those statutory requirements, then the warrantless arrest is unauthorized
and subsection (3) cannot save the warrantless arrest from challenge under the Charter. In the post-
Charter world, “a detention not authorized by law is arbitrary and violates s. 9.”!2

28.  However, should this Court disagree and view s. 495 as ambiguous, any ambiguity must be
construed in favour of accused persons to give full effect to their rights under the Charter.'?

29. Resolving ambiguity by adopting the Crown’s restrictive interpretation would lead to an
impermissibly absurd result.!* Under the Crown’s interpretation, subsection (3) completely
nullifies the protections that subsection (2) affords. Accused persons would effectively only be able
to challenge a violation of subsection (2)—no matter how flagrant or systemic—by later bringing
a civil proceeding against police for damages. Police would be able to systemically violate
subsection (2) without any remedy available in the criminal proceeding, despite the guarantees of
the Charter. Parliament’s efforts to prevent unnecessary arrests would be completely futile.

30. The Crown argues in its factum at para. 104 that it would be illogical for s. 495(2) to limit

police’s powers of arrest when there is no similar limitation on the powers of a citizen’s arrest set

12 See also R. v. Tim, 2022 SCC 12, at para. 22; R. v. Grant, 2009 SCC 32, at para. 54.
B R v. SA.C, 2008 SCC 47, at para. 30 (“It is a principle of statutory interpretation that where two

interpretations of a provision which affects the liberty of a subject are available, one of which is more
favourable to an accused, then the court should adopt this favourable interpretation.”).

4 See R. v. Basque, 2023 SCC 18, at para. 73; Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLIl 837, at para. 27.
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out in s. 494. But that difference is not absurd nor illogical at all. First, as the Ontario Superior

Court recognized in R. v. Dean, 1991 CanLIl 13894, para. 13, “It is clear from s. 495 that police

officers are more limited, and it is expected that they will have definitive knowledge of categories
of offences unlike the private citizen acting in a state of urgency or emergency.” Indeed, even with
the limitations that s. 495(2) imposes on peace officers, the powers of a citizen’s arrest are still far
more constrained, applying only where the citizen actually finds the arrestee in the act of
committing an offence or fleeing from authorities who intend to arrest the person (see s. 494(1)(a)
and (b)). Citizens cannot make arrests based only on reasonable and probable grounds.

31.  AsSopinkaJ., writing for the majority, recognized in Storrey, quoting Scott L.J. in Dumbell
v. Roberts, [1944] 1 All E.R. 326 (C.A.), at p.329: “The power possessed by constables
to arrest without warrant [...] provided always they have reasonable grounds for their suspicion, is
a valuable protection to the community; but the power may easily be abused and become
a danger to the community instead of a protection...”!’

32.  In a free and democratic society that values civil liberties, it would be unacceptable for
warrantless arrests that Parliament intended to be deemed unlawful to become justified en masse
by a restrictive interpretation of s. 495, especially with the later development of the Charter. The
Charter provides accused persons with the means to ensure that police heed Parliament’s
instruction and effort to limit police arrest power to avoid unnecessary arrests when the aims of

serving the public interest and securing attendance at court can otherwise be achieved.

PARTS IV AND V — SUBMISSIONS ON COSTS AND ORDER SOUGHT

33.  The CCLA seeks no costs and asks that no costs be awarded against it. The CCLA takes no

position on the disposition of this appeal.

5 R. v. Storrey, 1990 CanLII 125 (SCC), [1990] 1 SCR 241, at para. 35 (emphasis added).
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of May, 2025

/
Matthew Gourlay | Tara Boghosian

Counsel for the Intervener,
Canadian Civil Liberties Association
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