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PART I - OVERVIEW AND STATEMENT OF FACTS

1. The Canadian Civil Liberties Association (CCLA) respectfully submits that accused
lawyers should be treated no differently than other accused persons when seeking access to
solicitor-client privileged information to advance their defence. The established exceptions to

solicitor-client privilege should apply.

2. When an accused lawyer seeks access to a former client’s file, the process for determining
whether the exception to solicitor-client applies must safeguard the privilege at every stage while
recognizing that the accused lawyer is in the circle of privilege. The procedure set out below
accomplishes that goal sets a road map for trial judges to apply when dealing with this particularly

sensitive issue.

PART Il - QUESTIONS IN ISSUE

3. The CCLA submissions relate to the procedure to be followed in deciding the first issue
identified by the Appellant (paragraph 51 of the Appellant’s factum), namely whether the
Respondent’s position as a lawyer preclude her from applying to pierce solicitor-client privilege
and give a full answer and defence to the criminal allegation. The CCLA will make no submissions
on the second issue (paragraph 52 of the Appellant’s factum) concerning the exclusion of evidence

as a result of a s.8 Charter violation.



PART Il - STATEMENT OF ARGUMENT

4. This case offers a unique opportunity for this Honourable Court to determine whether an
accused lawyer can access their client's privileged information to defend against a criminal charge

and also to establish the appropriate procedure for allowing access.

5. In deciding these related issues, three principles must be kept top of mind.

6. First, an accused is entitled to access solicitor-client information to defend their case where
innocence is at stake! or in limited circumstances where there is an abuse of process.? In other

words, the existing exceptions apply to all accused persons including accused lawyers.

7. Second, solicitor-client privilege must be maintained throughout the process in which the

applicability of the exception is determined.

8. Third, if the exception is engaged, the information should be produced only to the accused
lawyer. The information forms part of the accused lawyer’s litigation brief to be used in furtherance
(or not) of the defence, and when it is introduced into the trial there may be a need to limit

publication and/or the Crown use of the information.

9. Approaching the issue with this perspective places an accused lawyer on equal footing with
any other accused individual, while accounting for the unique circumstances that arise from the

lawyer’s position within the circle of privilege. These circumstances influence the procedures

! R v McClure, 2001 SCC 14, at paras. 38-39.
2 R. v. Castro, 2001 BCCA 507 at paras. 30, 31, 36-39.
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governing an accused lawyer’s access to solicitor-client privileged information for purposes of

their defence.

10.  An accused lawyer is in the special position of knowing their client’s solicitor-client
information. Accordingly, the accused lawyer should be permitted to access and review their
client’s file to determine what information, if any, establishes the exception to the privilege. If
there is solicitor client information (impugned information) that the accused lawyer wishes to rely

upon an application will have to be made to the trial court.

11. Respectfully, while the procedure to be followed on the application may be fashioned by
the trial judge to meet the particulars of any given case, they should include the following as a

baseline:

a. There will be two parts of the proceeding, one in open court (Open) and the other in

camera ex parte the Crown (Closed).

b. The parties to the Open litigation are the accused lawyer, their client, and the Crown.

c. The accused lawyer is the moving party and will be required to file materials in
accordance with the applicable rules governing criminal proceedings. There should
be materials for use in Open (which will go on the court registry in satisfying the open

court principle) and for use in Closed.

d. Inthe Open proceeding, the accused lawyer should plead the basis for the claim that
the privilege ought to be set aside without compromising the privilege. While it may
not be possible to include very much information, every effort should be made to do
so to adhere to the open court principle. That said, the primary concern is to not reveal
privileged information. The Crown and the client may file responding information in
the Open proceeding. Not having access to the privileged information, the Crown is
necessarily limited in what they can file. Clearly, they will be able to make



submissions on the law and, to the extent that the accused lawyer identifies the issue
to which the impugned information relates, whether it is necessary to pierce the

privilege. The former client will similarly be limited in their Open submissions.

e. Inthe Closed proceeding, the parties are the accused lawyer and the client. The Crown
is not a party as the proceeding concerns privileged information which the Crown has
no right to know. The Court can move in camera ex parte the Crown by exercising
its inherent jurisdiction. The accused lawyer’s materials should detail the impugned
information and why the exception to solicitor client privilege is engaged. The client
can join issue with their former counsel and/or indicate any concerns that the client
may have should the impugned information be released. The client may be concerned
that the information may, if publicly released during the trial, compromise their safety.
For example, if the information reveals a degree of co-operation with police. Also,
the client may seek a protective order under s.486(1) of the Criminal Code (allowing
a hearing with the public excluded, notice to the media would be necessary) and
ancillary orders on the Crown’s use of the information. This will allow for the
impugned information to be admitted and considered at trial without the adverse
consequences of it being made public. Applying the normal rules governing the
hearing of applications, the trial judge will determine how the evidence is to be

received (viva voce or by way of affidavit).

f.  Given that the Crown is excluded, the Court may, pursuant to Basi®, appoint an amicus
curiae to assist. Amicus role can be fashioned by the trial judge in a manner to best

suit the circumstances of the case* aided by the submissions from the parties.

g. The fact that the Crown is excluded should not be troublesome. The defence is in this
position when challenging a Crown assertion of privilege. Preventing the Crown from
accessing solicitor-client information maintains the privilege. Put slightly differently,
where solicitor-client privilege, the most sacrosanct of privileges, is asserted by a non-

party criminal accused (the accused lawyer’s client) the circle must not be expanded

3 R v Basi 2009 SCC 52 at paras. 38 and 57.
4 R v Kahsai 2023 SCC 20 at paras.35 — 39; 46 - 47.
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to include the Crown who is, after all, adverse in interest to the accused lawyer’s client

(the privilege holder).

h.  Once the court is satisfied that exception to solicitor client privilege has been engaged,
the impugned information is no longer privileged, and the accused lawyer may use it
for their defence. However, this does not mean that the Crown should be given the
impugned information. Instead, the information is disclosed for the accused lawyer’s
use; it is part of the accused lawyer’s litigation brief leaving it for the accused lawyer
to determine if, when and how to use the information in their defence. It may be, as a
result of unforeseen circumstances, they decide not to use the impugned information.
Consider the situation where the Crown’s case unexpectedly falters on an unrelated
issue, there would be no need for the accused lawyer rely on the impugned
information. In this circumstance the impugned information should remain in the
accused lawyer’s brief and not be provided to the Crown. In the hands of the accused
lawyer, the impugned information is protected by litigation privilege (and solicitor-
client privilege), subject to established exceptions such as public safety and criminal

communications.®

12. Finally, should the defence choose to lead that information as part of its case, it may be
appropriate for the trial judge to impose limits on the Crown’s use of the impugned information.
Specifically, there may be instances where the impugned information is so sensitive that its use
and dissemination should be controlled. For example, if the impugned information reveals that
the accused lawyer’s client committed a crime or was a police source. As mentioned, these would
naturally be advanced by the accused lawyer’s client (the privilege holder) on the application to

pierce the privilege.

13. In conclusion, this procedure process protects the accused lawyer’s client’s privileged

information while allowing the just determination of whether the accused lawyer has established

® Lizotte v Aviva Insurance Company of Canada 2016 SCC 52, at para. 41
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the exception to solicitor client privilege. And, at trial provides further protection by producing
the impugned information to the accused lawyer and not the Crown; leaving the accused lawyer in

control of the use of the impugned information.

PART IV - SUBMISSIONS ON COSTS

14.  The CCLA does not seek costs and asks that no costs be awarded against it.

PART V - ORDER SOUGHT

15.  The CCLA takes no position on the outcome of this appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13th day of January, 2025.
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