Court File No. 41231

IN THE SUPREME COURT OF CANADA
(On Appeal from the Court of Appeal of Québec)

BETWEEN:

ENGLISH MONTREAL SCHOOL BOARD, MUBEENAH MUGHAL
and PIETRO MERCURI,

APPELLANTS /
RESPONDENTS ON CROSS-APPEAL,
-and-

ATTORNEY GENERAL OF QUEBEC, JEAN-FRANCOIS ROBERGE,
IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,
IN HIS OFFICIAL CAPACITY,

RESPONDENTS /
APPELLANTS ON CROSS-APPEAL,

-and-

MOUVEMENT LAIQUE QUEBECOIS and FRANCOIS PARADIS,
IN HIS OFFICIAL CAPACITY,

(Style of Cause continued next page)

RESPONDENTS.

FACTUM OF THE INTERVENER ATTORNEY GENERAL OF MANITOBA
(Pursuant to Rules 37 and 42 of the Rules of the Supreme Court of Canada)

ATTORNEY GENERAL OF MANITOBA
Constitutional Law Section

1205 — 405 Broadway

Winnipeg, MB R3C 3C6

Deborah L. Carlson

Patricia Benham

Tel:  (204) 229-0679

Fax: (204) 945-0053

Email: Deborah.Carlson@gov.mb.ca

Counsel for the Intervener,
Attorney General of Manitoba

GOWLING WLG CANADA LLP
Barristers and Solicitors

160 Elgin Street, 26 Floor

Ottawa, ON KI1P 1C3

D. Lynne Watt

Tel:  (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Ottawa Agent for the Counsel for the
Intervener, Attorney General of Manitoba
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(Style of Cause continued)
AND BETWEEN:
WORLD SIKH ORGANIZATION OF CANADA and AMRIT KAUR,
APPELLANTS /
RESPONDENTS ON CROSS-APPEAL,
-and-

ATTORNEY GENERAL OF QUEBEC,

RESPONDENT /
APPELLANT ON CROSS-APPEAL,

AND BETWEEN:

ICHRAK NOUREL HAK, NATIONAL COUNCIL OF CANADIAN MUSLIMS and
CANADIAN CIVIL LIBERTIES ASSOCIATION,

APPELLANTS /
RESPONDENTS ON CROSS-APPEAL,
-and-

ATTORNEY GENERAL OF QUEBEC, JEAN-FRANCOIS ROBERGE,
IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,
IN HIS OFFICIAL CAPACITY,

RESPONDENTS /
APPELLANTS ON CROSS-APPEAL,

-and-

FRANCOIS PARADIS, IN HIS OFFICIAL CAPACITY, MOUVEMENT LAIQUE
QUEBECOIS and POUR LES DROITS DES FEMMES DU QUEBEC,

RESPONDENTS.

AND BETWEEN:
FEDERATION AUTONOME DE L’ENSEIGNEMENT,
APPELLANT /

RESPONDENT ON CROSS-APPEAL,
-and-



ATTORNEY GENERAL OF QUEBEC, JEAN-FRANCOIS ROBERGE,
IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,
IN HIS OFFICIAL CAPACITY,

RESPONDENTS /
APPELLANTS ON CROSS-APPEAL,
AND BETWEEN:

ANDREA LAUZON, HAKIMA DADOUCHE, BOUCHERA CHELBI and
LEGAL COMMITTEE OF THE COALITION INCLUSION QUEBEC,

APPELLANTS /
RESPONDENTS ON CROSS-APPEAL,
-and-

ATTORNEY GENERAL OF QUEBEC,

RESPONDENT /
APPELLANT ON CROSS-APPEAL,
AND BETWEEN:

LORD READING LAW SOCIETY,

APPELLANT /
RESPONDENT ON CROSS-APPEAL,
-and-

ATTORNEY GENERAL OF QUEBEC,

RESPONDENT /
APPELLANT ON CROSS-APPEAL,
-and-

QUEBEC COMMUNITY GROUPS NETWORK, ICHRAK NOUREL HAK,
NATIONAL COUNCIL OF CANADIAN MUSLIMS, CANADIAN CIVIL LIBERTIES
ASSOCIATION, FEDERATION AUTONOME DE L’ENSEIGNEMENT, ANDREA
LAUZON, HAKIMA DADOUCHE, BOUCHERA CHELBI, LEGAL COMMITTEE OF
THE COALITION INCLUSION QUEBEC, CANADIAN HUMAN RIGHTS
COMMISSION, LORD READING LAW SOCIETY, WORLD SIKH ORGANIZATION
OF CANADA, AMRIT KAUR, AMNISTIE INTERNATIONALE, SECTION CANADA
FRANCOPHONE, PUBLIC SERVICE ALLIANCE OF CANADA (PSAC), CHRISTIAN
LEGAL FELLOWSHIP, QUEBEC ENGLISH SCHOOL BOARDS ASSOCIATION,
WOMEN’S LEGAL EDUCATION AND ACTION FUND, POUR LES DROITS DES
FEMMES DU QUEBEC, MOUVEMENT LAIQUE QUEBECOIS, ENGLISH
MONTREAL SCHOOL BOARD, MUBEENAH MUGHAL and PIETRO MERCURI,



INTERVENERS,
-and-

ATTORNEY GENERAL OF CANADA, ATTORNEY GENERAL OF ONTARIO,
ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF
SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA and ATTORNEY
GENERAL OF BRITISH COLUMBIA,

INTERVENERS,
(Rule 33)
-and-

PUBLIC INTEREST LITIGATION INSTITUTE, MUSLIM ADVISORY COUNCIL OF
CANADA, RAOUL WALLENBERG CENTRE FOR HUMAN RIGHTS, TRIAL
LAWYERS ASSOCIATION OF BRITISH COLUMBIA, DROITS COLLECTIFS
QUEBEC, ADVOCATES’ SOCIETY, INTERNATIONAL COMMISSION OF JURISTS
(CANADA), TASK FORCE ON LINGUISTIC POLICY AND ANDREW CADDELL,
ASSOCIATION DES AVOCATS DE LA DEFENSE DE MONTREAL-LAVAL-
LONGUEUIL, SERGE JOYAL, C.P., SOUTH ASIAN BAR ASSOCIATIONS
(TORONTO, CALGARY, BRITISH COLUMBIA, AND EDMONTON), CANADIAN
MUSLIM LAWYERS ASSOCIATION, CANADIAN ASSOCIATION OF BLACK
LAWYERS AND FEDERATION OF ASIAN CANADIAN LAWYERS (ONTARIO),
CANADIAN LABOUR CONGRESS, CANADIAN CONSTITUTION FOUNDATION,
CANADIAN CONFERENCE OF CATHOLIC BISHOPS, MIGRANT JUSTICE CLINIC,
CONSTITUTIONAL RIGHTS CENTRE, HAMSHUCHAS HADOIROIS
INTERNATIONAL ASSOCIATION, COMMISSION NATIONALE DES PARENTS
FRANCOPHONES, WEST COAST LEGAL EDUCATION AND ACTION FUND
ASSOCIATION, CANADIAN COUNCIL OF MUSLIM WOMEN, BRITISH COLUMBIA
CIVIL LIBERTIES ASSOCIATION, BARBRA SCHLIFER COMMEMORATIVE
CLINIC AND WOMEN IN CANADIAN CRIMINAL DEFENCE, LIGUE DES DROITS
ET LIBERTES, BRITISH COLUMBIA HUMANIST ASSOCIATION AND CANADIAN
SECULAR ALLIANCE, ONTARIO HUMAN RIGHTS COMMISSION, NATIONAL
ASSOCIATION OF WOMEN AND THE LAW, ASSOCIATION DES CONSEILS
SCOLAIRES DES ECOLES PUBLIQUES DE L’ONTARIO, COMMISSIONER OF
OFFICIAL LANGUAGES OF CANADA, ACADIAN SOCIETY OF NEW BRUNSWICK,
CRIMINAL LAWYERS ASSOCIATION (ONTARIO), EGALE CANADA, CLINIQUE
JURIDIQUE JURITRANS, SAMARA CENTRE FOR DEMOCRACY, DAVID ASPER
CENTRE FOR CONSTITUTIONAL RIGHTS, FEDERATION OF ONTARIO LAW
ASSOCIATIONS, COMMUNITY LEGAL ASSISTANCE SOCIETY, SOUTH ASIAN
LEGAL CLINIC OF ONTARIO, SOUTH ASIAN LEGAL CLINIC
OF BRITISH COLUMBIA AND SOUTH ASIAN WOMEN’S COMMUNITY
CENTRE, CHINESE CANADIAN NATIONAL COUNCIL FOR SOCIAL
JUSTICE AND CHINESE AND SOUTHEAST ASIAN LEGAL CLINIC,

INTERVENERS,
(Rule 55)
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Counsel for the Appellants / Respondents on
Cross-Appeal, English Montreal School Board,
Mubeenah Mughal and Pietro Mercuri
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Montréal, QC H2Y 1B6

Isabelle Brunet

Samuel Chayer

Tel:  (514) 393-2336

Fax: (514) 873-7074

Email: isabelle.brunet@)justice.gouv.qc.ca

Counsel for the Respondents / Appellants on

GOWLING WLG CANADA LLP
Barristers and Solicitors

160 Elgin Street, 26 Floor

Ottawa, ON KI1P 1C3

D. Lynne Watt

Tel:  (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Ottawa Agent for the Counsel for the
Intervener, Attorney General of Manitoba

JURISTES POWER LAW
50 O’Connor Street, Suite 1313
Ottawa, ON KI1P 6L2

Darius Bossé
Tel:  (613) 702-5566
Email: dbosse@powerlaw.ca

Ottawa Agent for Counsel for the Appellants /
Respondents on Cross-Appeal, English
Montreal School Board, Mubeenah Mughal
and Pietro Mercuri

NOKEL ET ASSOCIES, S.E.N.C.R.L.
225 Montée Paiement, 2e étage
Gatineau, QC J8P 6M7

Pierre Landry

Tel:  (819) 771-7393

Fax: (819) 771-5397

Email: p.landry@noclassocies.com

Ottawa Agent for Counsel for the Respondents
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Cross-Appeal, Attorney General of Québec,
Jean-Francois Roberge, in his official capacity
and Simon Jolin-Barrette, in his official
capacity

ALARIE LEGAULT
800, Rue du Square-Victoria, bureau 720
Montréal, QC H4Z 1Al

Luc Alarie

Guillaume Rousseau

Tel:  (514) 617-5821

Fax: (514) 954-4495

Email: lucalarie@alarielegault.ca

Counsel for the Respondent,
Mouvement laique québécois

FASKEN MARTINEAU DUMOULIN LLP
800 Square-Victoria Street, Suite 3500
Montréal, QC H4Z 1E9

Christian Trépanier
Maxime-Arnaud Keable

Tel:  (514) 397-7400
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Counsel for the Respondent,
Francois Paradis, in his official capacity

DAVIES WARD PHILLIPS & VINEBERG
LLP

1501 McGill College Avenue, 27" floor
Montréal, QC H3A 3N9

Léon H. Moubayed

Faiz M. Lalani

Tel:  (514) 841-6400

Fax: (514) 841-6499

Email: Imoubayed@dwpv.com

Counsel for the Appellants / Respondents on
Cross-Appeal, World Sikh Organization of
Canada and Amrit Kaur

/ Appellants on Cross-Appeal, Attorney
General of Québec, Jean-Francois Roberge, in
his official capacity and Simon Jolin-Barrette,
in his official capacity

NOEL ET ASSOCIES, S.E.N.C.R.L.
225 Montée Paiement, 2¢ ¢tage
Gatineau, QC J8P 6M7

Pierre Landry

Tel:  (819) 771-7393

Fax: (819) 771-5397

Email: p.landry@noclassocies.com

Ottawa Agent for Counsel for the Respondent,
Mouvement laique québécois
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IMK LLP

Place Alexis Nihon, Tower 2

3500 De Maisonneuve Blvd. W, Suite 1400
Montréal, QC H3Z 3C1

David Grossman

Olga Redko
Marie-Hélene Lyonnais
Tel:  (514) 934-7730
Fax: (514) 935-2999
Email: dgrossman@imk.ca

Counsel for the Appellants / Respondents on
Cross-Appeal, Ichrak Nourel Hak, National
Council of Canadian Muslims and Canadian
Civil Liberties Association

CHRISTIANE PELCHAT
375 Joliette Street, #204
Longueuil, QC J4K 0C1

Christiane Pelchat
Tel:  (438) 341-2828
Email; christiane.pelchat@gmail.com

Counsel for the Respondent,
Pour les droits des femmes du Québec

FREDERIC BERARD SOCIETE
D’AVOCATS

201 — 2251 Av. Aird

Montréal, QC H1V 2W4

Frédéric Bérard

Aude Desmartis-Bérubé

Tel:  (514) 949-1040

Email: fberard@fberardavocats.com

Counsel for the Appellant / Respondent on
Cross-Appeal, Fédération autonome de
I’enseignement

JURISTES POWER LAW
50 O’Connor Street, Suite 1313
Ottawa, ON KI1P 61.2

Maxine Vincelette

Tel:  (613) 702-5560

Fax: (613) 702-5573

Email: mvincelette@powerlaw.ca

Ottawa Agent for Counsel for the Appellants /
Respondents on Cross-Appeal, Ichrak Nourel
Hak, National Council of Canadian Muslims
and Canadian Civil Liberties Association

NOKEL ET ASSOCIES, S.E.N.C.R.L.
225 Montée Paiement, 2¢e étage
Gatineau, QC J8P 6M7

Pierre Landry

Tel:  (819) 771-7393

Fax: (819) 771-5397

Email: p.landry@noclassocies.com

Agent for Counsel for the Respondent,
Pour les droits des femmes du Québec
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340 Gilmour Street, Suite 100
Ottawa, ON K2P OR/

Marie-France Major
Tel:  (613) 695-8855
Fax: (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Ottawa Agent for the Appellant / Respondent
on Cross-Appeal, Fédération autonome de
I’enseignement
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1501 McGill College Avenue, 27" Floor
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Tel:  (514) 841-6456

Fax: (514) 841-6499

Email: abelleymckinnon@dwpv.com

Counsel for the Appellants / Respondents on
Cross-Appeal, Andréa Lauzon, Hakima
Dadouche, Bouchera Chelbi and Legal
Committee of the Coalition Inclusion Québec
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Francois Grondin

Julien Boudreault
Amanda Afeich
Theodore Goloff

Tel:  (514) 954-3153
Fax: (514) 954-1905
Email: ferondin@blg.com

Counsel for the Appellant / Respondent on
cross-appeal, Lord Reading Law Society

GREY CASGRAIN, S.E.N.C.
4920 Boulevard de Maisonneuve W, Suite 305
Westmount, QC H3Z IN1

Julius H. Grey, Ad. E.
Geneviéve Grey

Sasha Fortin-Ballay

Tel:  (514) 288-6180

Fax: (514) 288-8908

Email: ggrey@greycasgrain.net

Counsel for the Intervener,
Québec Community Groups Network
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COMMISSION CANADIENNE DES
DROITS DE LA PERSONNE

344 Rue Slater, 8e étage

Ottawa, ON K1A 1E1

Ikram Farah Warsame,

Sarah Chénevert-Beaudoin

Tel:  (613) 295-7096

Fax: (613)993-3089

Email: ikram.warsame(@chrc-ccdp.gc.ca

Counsel for the Intervener,
Canadian Human Rights Commission

MELANCON, MARCEAU, GRENIER
COHEN S.E.N.C.

1717 Boulevard René-Lévesque Est bureau
300

Montréal, QC H2L 4T3

Marie-Claude St-Amant
Sibel Ataogul

Tel:  (514) 525-3414 x. 330
Fax: (514) 525-2803

Email: sataogul@mmegc.quebec

Counsel for the Interveners, Amnistie
Internationale, Section Canada francophone

and Public Service Alliance of Canada (PSAC)

CHRISTIAN LEGAL FELLOWSHIP
285 King Street, Suite 202
London, ON N6B 3M6

Derek B.M. Ross

André M. Schutten

Vivian W.S. Clemence

Tel:  (519) 601-4099

Fax: (519) 601-4098

Email: execdir@christianlegalfellowship.org

Counsel for the Intervener,
Christian Legal Fellowship

CONWAY BAXTER WILSON LLP

SUPREME ADVOCACY S.R.L.
340 Gilmour Street, Suite 100
Ottawa, ON K2P OR3

Marie-France Major
Tel:  (613) 695-8855
Fax: (613) 695-8580
Email: mfmajor(@supremeadvocacy.ca

Ottawa Agent for the Intervener,
Christian Legal Fellowship
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400 — 411 Roosevelt Avenue
Ottawa, ON K2A 3X9

Marion Sandilands

Logan Stack

Tel:  (613) 780-2021

Fax: (613) 688-0271

Email: msandilands@conwaylitigation.ca

Counsel for the Intervener,
Québec English School Boards Association

McCARTHY TETRAULT S.E.N.C.R.L.,
S.R.L.

1000 Rue De La Gauchetiére Ouest

Bureau MZ400

Montréal, QC H3B 0A2

Véronique Roy

Simon Bouthillier

Tel:  (514) 397-4100
Fax: (514) 875-6246
Email: vroy@mccarthy.ca

Counsel for the Intervener,
Women'’s Legal Education and Action Fund

DEPARTMENT OF JUSTICE CANADA
Complexe Guy-Favreau

200 Boulevard René-Lévesque W, Tour Est,
9th Floor

Montréal, QC H2Z 1X4

Francois Joyal

Michelle Kellam

Marjolaine Breton

Tel:  (514) 283-4934

Fax: (514) 496-7876

Email: francois.joyal@justice.gc.ca

-and-

BORDEN LADNER GERVAIS LLP
World Exchange Plaza

100 Queen Street, suite 1300

Ottawa, ON KI1P 1J9

DEPARTMENT OF JUSTICE CANADA
National Litigation Sector

275 Sparks Street, St-Andrew Tower
Ottawa, ON KI1A OHS

Bernard Letarte

Tel:  (613) 294-6588

Email:
SCCAgentCorrespondantCSC(@)justice.gc.ca
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Guy Pratte

Nadia Effendi

Tel:  (613) 787-3521
Email: gpratt@blog.com

Counsel for the Intervener, Ottawa Agent for Counsel for the Intervener,
Attorney General of Canada Attorney General of Canada

ATTORNEY GENERAL OF ONTARIO GOWLING WLG CANADA LLP

Constitutional Law Branch Barristers and Solicitors

720 Bay Street, 4™ Floor 160 Elgin Street, 26 Floor

Toronto, ON M7A 259 Ottawa, ON KI1P 1C3

Joshua Hunter Graham Ragan

Maia Stevenson Tel:  (613) 786-8699

Tel:  (416) 908-7465 Fax: (613) 563-9869

Fax: (416) 326-4015 Email: graham.ragan@gowlingwlg.com

Email: joshua.hunter@ontario.ca

Counsel for the Intervener, Ottawa Agent for the Counsel for the
Attorney General of Ontario Intervener, Attorney General of Ontario

MLT AIKINS LLP GOWLING WLG CANADA LLP

1500 Hill Centre 1, Barristers and Solicitors

1874 Scarth Street 160 Elgin Street, 26 Floor

Regina, SK S4P 4E9 Ottawa, ON KI1P 1C3

Milad Alishahi D. Lynne Watt

Deron Kuski Tel:  (613) 786-8695

Bennet Misskey Fax: (613) 788-3509

Tel:  (306) 347-8000 Email: lynne.watt@gowlingwlg.com

Fax: (306) 352-5250
Email: malishahi@mltaikins.com

Counsel for the Intervener, Ottawa Agent for the Counsel for the
Attorney General of Saskatchewan Intervener, Attorney General of Saskatchewan

ATTORNEY GENERAL OF ALBERTA GOWLING WLG CANADA LLP
Alberta Justice Constitutional and Aboriginal ~ Barristers and Solicitors

Law 160 Elgin Street, 26" Floor

Oxford Tower Ottawa, ON KI1P 1C3
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Edmonton, AB T5J 272
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Leah M. McDaniel
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Email: malcolm.lavoie@gov.alberta.ca

Counsel for the Intervener,
Attorney General of Alberta

ATTORNEY GENERAL OF BRITISH
COLUMBIA

Legal Services Branch

1301 — 865 Hornby Street

Vancouver, BC V6Z 2G3

Mark Witten

Rory Shaw

Tel:  (604) 660-3093

Fax: (604) 660-2636

Email: mark.witten@gov.bc.ca

Counsel for the Intervener,
Attorney General of British Columbia

PUBLIC INTEREST LITIGATION
INSTITUTE

1030 Berri Street, Suite 102

Montréal, QC H2L 4C3

Lawrence David, LL.M
Tel:  (343)961-6186
Fax: (514) 868-9690
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Counsel for the Intervener,
Public Interest Litigation Institution

SOTOS LLP
55 University Avenue, Suite 600
Toronto, ON M5J 2H7

Mohsen Seddigh

Adil Abdulla

Tel:  (416) 977-0007

Fax: (416)977-0717

Email: mseddigh@sotosllp.com

Tel:  (613) 786-8695
Fax: (613) 788-3509
Email: lynne.watt@gowlingwlg.com

Ottawa Agent for the Counsel for the
Intervener, Attorney General of Alberta

MICHAEL SOBKIN LAW
CORPORATION

331 Somerset Street W
Ottawa, ON K2P 0J8

Michael Sobkin

Tel:  (613)282-1712

Fax: (613)228-2896

Email: msobkin@sympatico.ca

Ottawa Agent for Counsel for the Intervener,
Attorney General of British Columbia


mailto:malcolm.lavoie@gov.alberta.ca
mailto:lynne.watt@gowlingwlg.com
mailto:mark.witten@gov.bc.ca
mailto:msobkin@sympatico.ca
mailto:ldavid@clg.org
mailto:mseddigh@sotosllp.com

Counsel for the Intervener,
Muslim Advisory Council of Canada

RAOUL WALLENBERG CENTRE FOR
HUMAN RIGHTS

4770 Avenue de Kent, Suite 205

Montréal, QC H3W 1H2

Angela Marinos
Tel:  (514) 735-8778
Email: angelamarinos@rwchr.org

Counsel for the Intervener,
Raoul Wallenberg Centre for Human Rights

HUNTER LITIGATION CHAMBERS
2100 — 1040 West Georgia Street
Vancouver, BC V6E 4H1

Aubin P. Calvert

Devin Eeg

Tel:  (604) 891-4200

Fax: (604) 647-4554

Email: acalvert@litigationchambers.com

Counsel for the Intervener,
Trial Lawyers Association of British Columbia

DROITS COLLECTIFS QUEBEC
(ADDICQ)

187 Rue Laurier, bureau 218
Sherbrooke, QC J1H 474

Francois Coté

Tel:  (514) 688-5372

Fax: (514) 344-2638

Email: Francois.Cote@droitscollectifs.quebec

Counsel for the Intervener,
Droits collectifs Québec

GOWLING WLG CANADA LLP
Barristers and Solicitors

160 Elgin Street, 26 Floor

Ottawa, ON KI1P 1C3

Léa Desjardins

Tel: (613) 786-0106

Fax (613) 563-9869

Email: lea.desjardins@gowlingwlg.com

Ottawa Agent for the Intervener,
Raoul Wallenberg Centre for Human Rights

OLTHUIS VAN ERT
66 Lisgar Street
Ottawa, ON K2P 0Cl1

Dahlia Shuhaibar
Tel:  (613)501-5350
Email: dshuhaibar@ovcounsel.com

Ottawa Agent for Counsel for the Intervener,
Trial Lawyers Association of British Columbia
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Sylvie Rodrigue, Ad. E.
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Alexandra Hebert

Allyson Reid Taylor
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Counsel for the Intervener,
Advocates’ Society

UNIVERSITE DE MONTREAL
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Montréal, QC H3C 3J7

Stéphane Beaulac

Tel:  (514) 343-7211

Fax: (514)343-2199

Email: stephane.beaulac@umontreal.ca

Counsel for the Intervener,
International Commission of Jurists (Canada)

BERGMAN & ASSOCIES
4 Westmount Square, bureau 150
Westmount, QC H3Z 2P9

Michael N. Bergman

Tel:  (514) 842-9994 Ext: 1818
Fax: (514) 842-1112

Email: mnb@bergmanlawyers.com
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PARTI- OVERVIEW AND STATEMENT OF FACTS

A. Overview

1. Over forty years ago, Canada’s democratic leaders came together in the process that

has been described as a “revolutionary transformation of the Canadian polity,”!

resulting in
the patriation of Canada’s Constitution and, of course, the Charter. Section 33 of the
Charter — the notwithstanding clause or the override provision — played a crucial role in the
federal-provincial negotiations that led to the adoption of the Charter, as it provided a
counterweight or a balance to alleviate concerns over the expanded role of the judiciary in

this redefinition of our constitutional design.?

2. The introduction of the Charter and the consequential remedial role of the courts has
required a relationship of dialogue and mutual respect between the courts and the
legislatures. We trust the courts to make principled and reasoned decisions according to the
dictates of the Constitution. However, the architecture of Canada’s Constitution, including
the roles of the different branches of government within it, has always been based on the
democratic choices of Canadians through their elected representatives, from Confederation?
to the adoption of the Charter.* The possibility that democratic institutions may be under
threat, as due to a rise in populism as appears to have been suggested,” makes it doubly
important that the role of legislative bodies in balancing rights and freedoms within our
constitutional framework be acknowledged and respected.  Ultimately, the rights and
freedoms of everyone in Canada will be best secured if s. 33 is interpreted in a manner that

respects the institutional role of all branches of government in that endeavour.

"' Canada (Attorney General) v. Power, 2024 SCC 26 at para. 94.

2 Saskatchewan (Minister of Education) v. UR Pride Centre for Sexuality and Gender Diversity,
2025 SKCA 74 at paras. 107-108; citing Organisation mondiale sikhe du Canada c. Procureur
geénéral du Québec, 2024 QCCA 254 at para. 228.

3 Reference re Secession of Quebec, [1998] 2 SCR 217 at para. 35.

* Vriend v. Alberta, [1998] 1 SCR 493 at para. 134; British Columbia v. Imperial Tobacco, 2005
SCC 49 at paras. 51-53, 65-66.

3 Factum of Fédération autonome de ’enseignement at paras. 44-45



3. The controversy surrounding s. 33 of the Charter, which is at the core of the
constitutional issues in this appeal, highlights the interface between the branches of
government and their respective roles and responsibilities to advance and protect rights in

Canada.

4. Imposing preconditions on the use of s. 33 is inconsistent with the language,
historical context and fundamental purpose of the notwithstanding clause, which is to
provide Parliament and the legislatures with the “last word.”® On the other hand, there is
nothing in s. 33 that precludes post-enactment judicial scrutiny of legislation, subject to the
usual rules pertaining to mootness. Indeed, in appropriate cases the exercise of judicial
discretion to review and make findings respecting whether legislation would otherwise be
compliant with Charter provisions can inform and assist the democratic process. In addition
to furthering the “dialogue” between branches of governance, judicial commentary can
serve the valuable function of providing voters with reliable and impartial information about

the effect of the legislation in question on Charter rights.’

5. The Attorney General of Manitoba (‘““Manitoba’) intervenes in this appeal to respond
to issues raised in the Notices of Constitutional Question relating to the interpretation and
application of s. 33 of the Charter. Bearing in mind the many parties and other interveners
in this appeal, Manitoba’s submissions will endeavor to succinctly supplement the

arguments that have already been raised.

B. Statement of Facts

6. Manitoba relies on the facts in the record provided by the parties and the judgments

below.

PART II — QUESTIONS IN ISSUE

7. Manitoba’s submissions will be focused on the following issues related to s. 33 of

® UR Pride, supra at para. 2.
7 Ibid. at para. 115; Vriend, supra at para. 139.



the Charter:
(a) the interpretation of's. 33;

(b) the lack of preconditions on Parliament or a legislature when passing legislation that

invokes s. 33 of the Charter; and,

(c) the jurisdiction of courts to consider and make findings regarding the constitutionality

of legislation that invokes s. 33 of the Charter.

PART III - STATEMENT OF ARGUMENT

A. Interpretation of s. 33

8. The parties have made extensive submissions with respect to the appropriate
interpretive approach to s. 33.® Manitoba adds the following submissions that, in our

respectful view, deserve particular emphasis.

9. As a starting point, it bears emphasizing what should be obvious but is sometimes lost
in the social policy debate that surrounds s. 33. Section 33 is an integral part of the Charter’
and must be interpreted in a manner that is consistent with the principles of constitutional
interpretation. Its text must be interpreted in a purposive and contextual manner, as is the case
with all Charter provisions. Further, it is well established that there is no hierarchy of
constitutional provisions; no part of the Constitution can abrogate or diminish another part of
the Constitution.!® This means that s. 33 is no less important than other provisions of the

Charter, and it must also be interpreted as part of the Constitution as a coherent whole.!!

8 The jurisprudence regarding the interpretation of s. 33 is set out in the Factum of the
Respondent at paras. 185-206.

® Organisation mondiale sikhe du Canada, supra at para. 186.

19 Doucet-Boudreau v. Nova Scotia (Department of Education), 2003 SCC 62 at para. 42 citing
New Brunswick Broadcasting v. Nova Scotia (Speaker of the House of Assembly), [1993] 1 SCR
319 at paras. 98, 108.

Y Health Services & Support-Facilities Subsector Bargaining Assn. v. British Columbia, 2007
SCC 27 at para. 80 citing R. v. Dubois, [1985] 2 SCR 350 at p. 365. See also R. v. Big M Drug
Mart Ltd., 1 SCR 295 at p. 344; Walsh v. Bona, [2002] 4 SCR 325 at para. 63.



10.  While extrinsic evidence of purpose can play a role in the interpretation of a provision,
it must be approached with caution. In the case of s. 33, certain framers of the Charter
referred to the possibility of prior judicial scrutiny. Other framers referred to the need for a
notwithstanding clause as a “safety valve” against the uncertainties of the future. They were
aware of the experience with the Unites States Constitution where judicial decisions had been,
at times, profoundly out of step with important socio-economic policies such as the abolition
of slavery and the “New Deal” legislation designed to ameliorate the hardships of the Great
Depression of the 1930s. What became s. 33 was viewed as a mechanism that would enable
legislative bodies to protect what they determined to be important matters of public policy,

should the need arise. '

11.  Section 33 played a pivotal role in the adoption of the Charter. It was the product of
the contributions of many individuals involved in the negotiating, drafting and adoption of the
Charter."® The statements of political actors at the time, including those referred to above, are
part of the backdrop to the negotiations that culminated in s. 33, and the enactment of the
Charter as a whole. However, they cannot be assumed to represent the collective intention of

its framers.'*

12.  Unwritten constitutional principles can also play a role in the interpretation of the
Charter, informing the character and the larger objects of a given provision.!” In this regard,
Manitoba submits that the principle of democracy is particularly germane to guide the
interpretation of s. 33. This is because providing democratically elected representatives with
the final say on certain rights and freedoms via the notwithstanding clause was viewed as

essential to the legitimacy of entrenching Charter rights and the judicial review of legislation.

13.  Importantly, the democratic principle is tied to the promotion of self-government and

federalism. This principle reflects and recognizes that there may exist diverse opinions on

12 «“Why a Notwithstanding Clause?”” The Honourable Peter Lougheed. Points of View No. 6
(The Merv Leitch Q.C. Memorial Lecture Series). Published by the Centre for Constitutional
Studies, 1998.

13 Reference re s. 94(2) of Motor Vehicle Act (British Columbia), [1985] 2 SCR 486 at para. 58.
4 R.v. Sharma, 2022 SCC 39 at paras. 88-89.



important matters of public policy in communities across Canada. Therefore, s. 33 should be
interpreted in a manner that acknowledges the role of provincial legislatures to respond to the

particular concerns and interests of the people in the province. '®

14. At the same time, a functioning democracy requires a continuous process of discussion.

As this Court emphasized in the Succession Reference:

The Constitution mandates government by democratic legislatures, and an
executive accountable to them, “resting ultimately on public opinion reached
by discussion and the interplay of ideas” (Saumur v. Quebec (City), supra at p.
330). At both the federal and provincial level, by its nature, the need to build
majorities necessitates compromise, negotiation, and deliberation. No one has
a monopoly on truth, and our system is predicated on the faith that in the
marketplace of ideas, the best solutions to public problems will rise to the top.
Inevitably there will be dissenting voices. A democratic system of
government is committed to considering those dissenting voices and seeking
to acknowledge and address those voices in the laws by which all in the
community must live.!”

15. Subsequent decisions of this Court have continued to emphasize the importance of

balanced political discourse to meaningful and informed participation in the electoral

8

process.'®  For example, in decisions respecting s. 3 of the Charter and the right to vote —

which, importantly, is excluded from the application of s. 33 — an informed vote has been

described as foundational to the health of the electoral system and a properly functioning

democracy. '

16. Thus, the democratic principle supports an interpretation of s. 33 that recognizes the
legislative branch’s fundamental role in determining the appropriate balance of Charter
rights. At the same time, s. 33 does not preclude post-enactment judicial scrutiny in

appropriate cases, which can support meaningful and informed participation in the electoral

15 Toronto (City) v. Ontario (Attorney General), 2021 SCC 34 at para. 55.

16 Secession reference, supra at paras. 64, 66.

17 Ibid. at para. 68.

18 Ontario (Attorney General) v. Working Families Coalition, 2025 SCC 5 at paras. 8-9 citing
Harper v. Canada (Attorney General), 2004 SCC 33 at paras. 71-73.

1 Working Families, supra at para. 9



process. This may occur when voters consider a government’s use of s. 33 in subsequent

elections, or when elected representatives must consider whether to reinvoke s. 33 after it

expires.

B. Section 33 Does Not impose Substantive Preconditions or Require Prior Judicial
Scrutiny

17. This Court’s early decision in Ford concluded that “there is no warrant for importing

into it grounds for substantive review of the legislative policy in exercising the override
authority.”?® The Saskatchewan Court of Appeal recently described the import of this

passage in the following manner:

[T]he ratio of Ford is that Parliament or a provincial legislature does not need
to offer a substantive justification for the decision to invoke s. 33 .... Put
differently, “judicial review has no role to play in adding extraneous
substantive preconditions to the legislative decision to invoke the clause
beyond the requirements set out in the decision itself” (Eric M. Adams, “Ford
Focus” at 34, emphasis in original).?!

18. However, several of the parties urge this Court to import substantive preconditions
to the use of s. 33, in the form of requirements on the government or the legislature to satisfy
criteria or to require prior judicial review of a proposed use of the notwithstanding clause.
Manitoba submits that, applying the appropriate purposive approach to s. 33, no such
preconditions can be imposed to fetter the decision of the legislative branch. The Court’s
conclusion in the Ford decision remains sound. Imposing substantive preconditions on the
use of s. 33 undermines its purpose. Manitoba agrees with the Respondent that s. 33 cannot
be so interpreted and makes the following additional submissions with respect to the issue of

prior judicial scrutiny.

19. It is not clear what purpose is to be served by importing a requirement of prior
judicial scrutiny to the use of s. 33. There may be occasions where a government determines

that it would be appropriate to seek a court’s opinion regarding the impact of proposed

XFord c. Québec (Procureur général), [1988] 2 SCR 712 at para. 13.

2L UR Pride, supra at para 47.



legislation on Charter rights. In those circumstances it is open to all governments to direct a
reference to the courts in accordance with the appropriate legislation.”> However, a
government may already be well aware of the impact of proposed legislation on Charter
rights, with the benefit of over 40 years of jurisprudence interpreting the Charter. For that or
other reasons, the government and the legislature may determine that a reference is

unnecessary before invoking s. 33.

20. Introducing a new requirement of a prior judicial opinion outside the reference
process would simply delay the implementation of legislation that the legislature has deemed
essential in the public interest, notwithstanding the impact on Charter rights. Such delay,
which could potentially span years as a matter progresses through the courts, thwarts the
legislative objective and is inconsistent with the purposes of s. 33. As an example, this
Court’s decision in Ford was released in 1988 in respect of legislation that was enacted six
years earlier in 1982. Moreover, the possibility of such delays is incongruent with one of the
premises of s. 33, which is that the legislation it protects will immediately be in force but
only for five years unless the clause is reinvoked. It is submitted that it is beyond the
institutional capacity of courts to require the judicial review of constitutionality of a statute
before s. 33 may be invoked by the legislature, as the role of the courts is to adjudicate on the

constitutionality of legislation as it is enacted.

21. Furthermore, mandatory pre-emptive review goes beyond the institutional capacity
of the judiciary. It undermines the relationship and proper dialogue between the legislative
and judicial branches by forcing the Court to make a determination on a purely hypothetical

question (would the Act violate the Charter absent s. 33), without a request for a reference.

22. In Power, this Court stated that “parliamentary sovereignty, the separation of powers
and parliamentary privilege are constitutional principles that ensure that democratically
elected officials are free to make laws [...] without undue interference from an unelected

judiciary.” As such, this Court noted that generally, “courts should not meddle with the law-

22 In Manitoba, see The Constitutional Questions Act, C.C.S.M. c. C180, s. 1.



making process, including the enactment of legislation.”** Crucially, this Court went on to
find that there is an important difference between, on the one hand, the courts requiring the
legislature to implement a substantive step in the legislative process, and on the other, after-

the-fact review of an enacted law?*.

C. Section 33 Does Not Preclude Post Enactment Judicial Scrutiny

23. The same considerations do not apply to judicial review of legislation already in
force. It has been clear since this Court’s very early decision in Mills that the Charter does
not, in and of itself, attempt to fix or limit the jurisdiction of tribunals in Canada. The
Charter was not intended to turn the Canadian legal system upside down, but rather Charter
issues should be fitted into the existing scheme of Canadian legal procedure.?® In the case of
superior courts, jurisdiction is generally assumed,?® the issue being not whether the court has

jurisdiction but whether it is appropriate to exercise that jurisdiction.

24, Manitoba does not agree with the Quebec Court of Appeal’s view that s. 33 is a
“constitutional privative clause.”?’ There is nothing in the language of s. 33 that purports to

oust the ordinary jurisdiction of the courts.

25. Rather, the argument against a court exercising jurisdiction where s. 33 is invoked
relates to mootness. The court’s opinion on whether legislation violates s. 2 or ss. 7-15 of the
Charter has no practical effect and cannot result in a remedy for the parties, because the
statute will continue to operate notwithstanding any finding of the court. However, even if
the effect of s. 33 is to make the legal issues moot because there will be no live controversy,
at least for a period of time, the question is whether the court should exercise its discretion to

hear the moot case nonetheless.

26. The Borowski decision, which continues to be the leading case on mootness,

23 Power, supra at para. 48.

24 Ibid. at para. 73.

25 R. v. Mills, [1986] 1 SCR 863 at paras. 6-7, 15, 63, 325.

26 Doucet Boudreau, supra at para. 49.

27 Organisation mondiale sikhe du Canada, supra at para. 358.



established the framework for determining whether to hear a moot case. These now-familiar
criteria include (1) whether an adversarial context exists, (2) the concern for judicial
economy and (3) awareness of the proper limits of the judicial function, as pronouncing
judgments in the absence of a live dispute may be viewed as intruding into the role of the

legislative branch.”?® The Borowski decision also emphasizes that these criteria are not

exhaustive.?’

27. In Smith, in the context of an appeal from conviction for second degree murder
where the appellant had subsequently died, this Court referred to a number of additional
relevant considerations to determine whether there were special circumstances that made it
“in the interests of justice” to proceed. These non-exhaustive factors included (1) whether
there is a legal issue of general public importance, (2) whether there is a systemic issue
related to the administration of justice, (3) collateral consequences to the family or other
interested persons, and (4) whether continuing the appeal would go beyond the judicial
function by involving the Court in free-standing pronouncements more properly left to the

legislature.°

28. Similar considerations will be relevant to the determination of whether it is
appropriate for a court to exercise its discretion to hear a case involving s. 33 of the Charter.
The impact on scarce judicial resources is an important consideration. The question is
whether the case raises an issue of public importance, the resolution of which is in the public

interest such that it may justify the use of those resources, “bearing in mind the social cost in

leaving the matter undecided.””>!

29. The weighing of the social cost of continued uncertainty in the law against the cost
of using scarce judicial resources on a moot case will depend on the circumstances of the

individual case.’> However, it seems likely that cases where s. 33 has been invoked will

28 Borowski v. Canada (Attorney General), [1989] 1 SCR 342 at paras. 31-40.
29 Ibid. at para. 29.

30 R. v. Smith, 2004 SCC 14 at para. 50.

31 Borowski, supra at para. 39.

32 Ibid. at para. 37.
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often raise issues of public importance that could justify a court exercising its discretion to
review the legislation, and to make findings respecting whether the legislation would
otherwise be compliant with Charter provisions. By way of analogy, this Court has
exercised its discretion to make a determination on the constitutionality of the patriation of
the Constitution, despite the event having already occurred by the time of the hearing.*’
Moreover, in weighing the social cost of uncertainly in the law, this Court has also noted that

“the Charter is designed to protect those who are most vulnerable to the dangers of majority

rule.”?*

30. The vital role that judicial scrutiny can play in assisting the democratic process will
also be relevant to the determination. The impartial, dispassionate, and expert role of judicial
scrutiny and reasoning can provide valuable information with which to evaluate a
legislature’s decision to invoke s. 33. The potential benefits are twofold: not only can judicial
reasoning provide helpful information to voters, contributing to meaningful participation in
the electoral process, it can also inform future decisions of legislators.*> The potential

benefits of a judicial determination have been described as follows:

A judicial finding that a law infringes a Charter right without justification and
would have been invalid but for the invocation of the notwithstanding clause
provides crucial information for both voters and governments alike as they
contemplate their democratic choices during the five-year span that the
notwithstanding clause operates. By the same token, a judicial finding that the
legislation did not, in fact, need the protective shield of the clause since the
law would not have infringed the Charter, will allow a government to let the
sun set without having to pay the ongoing political cost for a deliberate
infringement of Charter rights. Additionally, a judicial determination and the
constitutional litigation surrounding it might inspire productive legislative
alternatives for the legislature to consider that would fulfill its policy
objectives without unjustifiably infringing rights.  Similarly, a judicial
interpretation of a rights infringement that would otherwise have invalidated
the legislation but for the protective shield of the notwithstanding clause will
bring the constitutional stakes at play into sharper relief and to broader public
attention than the legislative process alone might afford. It will, through
evidence, testimony and legal argument, inject the perspectives of the

33 Ibid. at para. 38 citing re Objection by Que to Resolution to Amend Constitution [1982] 2 SCR
793.

3% Doucet-Boudreau, supra at para. 21.

35 Working Families, supra at para 115.
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individuals and groups most directly impacted by the law into the
constitutional debate. This may especially be the case, and will be particularly
important, where the rights infringements are experienced and endured by a
vulnerable minority.>

31. Therefore, as the court in UR Pride has commented, judicial scrutiny is not a penalty
for the use of s. 33 but rather can form part of the dialogue between the judicial and

legislative branches of government.?” This Court similarly stated in Vriend,

[A] great value of judicial review and the dialogue among the branches is that
each of the branches is made somewhat accountable to the other. The work of
the legislature is reviewed by the courts and the work of the court in its
decisions can be reacted to by the legislature in the passing of new legislation
(or even overarching laws under s. 33 of the Charter). This dialogue and
accountability of each of the branches have the effect of enhancing the
democratic process, not denying it.>*

32. It is significant that in Shot Both Sides v Canada, this Court pointed to the potential
importance of declaratory relief to such matters as assisting in reconciliation, restoring the
honour of the Crown, and assisting with extra judicial negotiations with the Crown, even
where personal relief is not available.’* By analogy, it is submitted that Courts may assess
the practical utility of a declaration in cases involving s. 33 for vulnerable groups whose
Charter rights are negatively impacted by the invocation of the notwithstanding clause. In
such cases, while the operation of s. 33 will insulate the legislation from being struck down,
at least for a period of time, a declaration may nevertheless serve the purpose of assisting

their claims in other arenas.

33, Therefore, as the court in UR Pride concluded, the decision to invoke s. 33 is a

political one, the legality of which can only be reviewed for issues of form. However, there

36 “Notwithstanding History: The Rights-Protecting Purposes of Section 33 of the Charter,” Eric
Adams and Erin Bower. Review of Constitutional Studies, Vol. 26, Issue 2; Vol. 27, Issue 1,
2022 121 at pp. 142-143.

37 UR Pride, supra at para. 119.

38 Vriend, supra at para. 139.

39 Shot Both Sides v. Canada, 2024 SCC 12 at paras. 63, 82.
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is nothing in s. 33 that precludes the possibility of a court exercising its discretion to

consider whether the legislation would otherwise unjustifiably infringe Charter rights.*°

D. Conclusion

34.  Manitoba submits that s. 33 of the Charter should be interpreted in a manner that
best promotes the role and responsibility of all branches of government to secure the rights
and freedoms of persons in Canada. While s. 33 imposes no substantive preconditions to the
use of the notwithstanding clause, it also does not foreclose the subsequent exercise of
judicial discretion to scrutinize the impact of legislation on the Charter rights of those
affected. This preserves a healthy dialogue and respect among the institutions of

government, which can only enhance respect for Charter rights and the democratic process.

PART IV — COSTS

35. Manitoba does not seek costs and asks that no costs be awarded against it.

PART V- ORDER REQUESTED

36.  Manitoba takes no position on the disposition of the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16 day of September, 2025.

djw»)‘fr

for:

DEBORAH CARLSON

dﬂwﬁﬁr’

for:

PATRICIA BENHAM

CROWN COUNSEL FOR THE ATTORNEY
GENERAL OF MANITOBA

“0 UR Pride, supra at para. 119.
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