
Court File No. 41231 
IN THE SUPREME COURT OF CANADA 

(On Appeal from the Court of Appeal of Québec) 
 
BETWEEN: 
 

ENGLISH MONTREAL SCHOOL BOARD, MUBEENAH MUGHAL 
and PIETRO MERCURI 

 
APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 
-and- 

 
ATTORNEY GENERAL OF QUÉBEC, JEAN-FRANÇOIS ROBERGE,  

IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,  
IN HIS OFFICIAL CAPACITY 

 
RESPONDENTS / 

APPELLANTS ON CROSS-APPEAL 
 

-and- 
 

MOUVEMENT LAÏQUE QUÉBÉCOIS and FRANÇOIS PARADIS,  
IN HIS OFFICIAL CAPACITY 

 
RESPONDENTS 

(Style of cause continued next page) 
 

 
FACTUM OF THE INTERVENER, 

ATTORNEY GENERAL OF ALBERTA 
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 

 
 
ALBERTA JUSTICE 
Constitutional and Aboriginal Law 
1000, 10025 - 102A Avenue 
Edmonton, AB  T5J 2Z2 
 
Malcolm Lavoie, KC / Leah M. McDaniel 
Tel: (780) 422-7145 
Fax: (780) 643-0852 
Email: malcolm.lavoie@gov.ab.ca 
 
Counsel for the Intervener,  
Attorney General of Alberta 

GOWLING WLG (CANADA) LLP 
Barristers and Solicitors 
160 Elgin Street, Suite 2600 
Ottawa ON  K1P 1C3 
 
D. Lynne Watt 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email:  lynne.watt@gowlingwlg.com  
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Alberta 

mailto:malcolm.lavoie@gov.ab.ca
mailto:lynne.watt@gowlingwlg.com


(Style of cause continued) 
 
AND BETWEEN: 
 

WORLD SIKH ORGANIZATION OF CANADA and AMRIT KAUR 
 

APPELLANTS / 
RESPONDENTS ON CROSS-APPEAL 

-and- 
 

ATTORNEY GENERAL OF QUÉBEC 
 

RESPONDENT / 
APPELLANT ON CROSS-APPEAL 

 
AND BETWEEN: 
 

ICHRAK NOUREL HAK, NATIONAL COUNCIL OF CANADIAN MUSLIMS and 
CANADIAN CIVIL LIBERTIES ASSOCIATION 

 
APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 
-and- 

 
ATTORNEY GENERAL OF QUÉBEC, JEAN-FRANÇOIS ROBERGE,  

IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,  
IN HIS OFFICIAL CAPACITY 

 
RESPONDENTS / 

APPELLANTS ON CROSS-APPEAL 
 

-and-  
  

FRANÇOIS PARADIS, IN HIS OFFICIAL CAPACITY, MOUVEMENT LAÏQUE 
QUÉBÉCOIS and POUR LES DROITS DES FEMMES DU QUÉBEC 

 
RESPONDENTS 

 
AND BETWEEN: 
 

FÉDÉRATION AUTONOME DE L’ENSEIGNEMENT 
 

APPELLANT / 
RESPONDENT ON CROSS-APPEAL 

-and- 
 



ATTORNEY GENERAL OF QUÉBEC, JEAN-FRANÇOIS ROBERGE,  
IN HIS OFFICIAL CAPACITY and SIMON JOLIN-BARRETTE,  

IN HIS OFFICIAL CAPACITY 
 

RESPONDENTS / 
APPELLANTS ON CROSS-APPEAL 

AND BETWEEN: 
 

ANDRÉA LAUZON, HAKIMA DADOUCHE, BOUCHERA CHELBI and 
LEGAL COMMITTEE OF THE COALITION INCLUSION QUÉBEC 

 
APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 
-and- 

 
ATTORNEY GENERAL OF QUÉBEC 

 
RESPONDENT / 

APPELLANT ON CROSS-APPEAL 
AND BETWEEN: 
 

LORD READING LAW SOCIETY 
 

APPELLANT / 
RESPONDENT ON CROSS-APPEAL 

-and- 
 

ATTORNEY GENERAL OF QUÉBEC 
 

RESPONDENT / 
APPELLANT ON CROSS-APPEAL 

-and- 
 

QUEBEC COMMUNITY GROUPS NETWORK, ICHRAK NOUREL HAK,  
NATIONAL COUNCIL OF CANADIAN MUSLIMS, CANADIAN CIVIL LIBERTIES 

ASSOCIATION, FÉDÉRATION AUTONOME DE L’ENSEIGNEMENT, ANDRÉA 
LAUZON, HAKIMA DADOUCHE, BOUCHERA CHELBI, LEGAL COMMITTEE OF 

THE COALITION INCLUSION QUÉBEC, CANADIAN HUMAN RIGHTS 
COMMISSION, LORD READING LAW SOCIETY, WORLD SIKH ORGANIZATION 
OF CANADA, AMRIT KAUR, AMNISTIE INTERNATIONALE, SECTION CANADA 

FRANCOPHONE, PUBLIC SERVICE ALLIANCE OF CANADA (PSAC), CHRISTIAN 
LEGAL FELLOWSHIP, QUÉBEC ENGLISH SCHOOL BOARDS ASSOCIATION, 
WOMEN’S LEGAL EDUCATION AND ACTION FUND, POUR LES DROITS DES 

FEMMES DU QUÉBEC, MOUVEMENT LAÏQUE QUÉBÉCOIS, ENGLISH 
MONTREAL SCHOOL BOARD, MUBEENAH MUGHAL and PIETRO MERCURI 

 



INTERVENERS 
-and- 

 
ATTORNEY GENERAL OF CANADA, ATTORNEY GENERAL OF ONTARIO, 

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF 
SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA and ATTORNEY 

GENERAL OF BRITISH COLUMBIA 
 

INTERVENERS 
(Rule 33) 

-and- 
 

PUBLIC INTEREST LITIGATION INSTITUTE, MUSLIM ADVISORY COUNCIL OF 
CANADA, RAOUL WALLENBERG CENTRE FOR HUMAN RIGHTS, TRIAL 

LAWYERS ASSOCIATION OF BRITISH COLUMBIA, DROITS COLLECTIFS 
QUÉBEC, ADVOCATES’ SOCIETY, INTERNATIONAL COMMISSION OF JURISTS 

(CANADA), TASK FORCE ON LINGUISTIC POLICY AND ANDREW CADDELL, 
ASSOCIATION DES AVOCATS DE LA DÉFENSE DE MONTRÉAL-LAVAL-
LONGUEUIL, SERGE JOYAL, C.P., SOUTH ASIAN BAR ASSOCIATIONS 

(TORONTO, CALGARY, BRITISH COLUMBIA, AND EDMONTON), CANADIAN 
MUSLIM LAWYERS ASSOCIATION, CANADIAN ASSOCIATION OF BLACK 

LAWYERS AND FEDERATION OF ASIAN CANADIAN LAWYERS (ONTARIO), 
CANADIAN LABOUR CONGRESS, CANADIAN CONSTITUTION FOUNDATION, 

CANADIAN CONFERENCE OF CATHOLIC BISHOPS, MIGRANT JUSTICE CLINIC, 
CONSTITUTIONAL RIGHTS CENTRE, HAMSHUCHAS HADOIROIS 

INTERNATIONAL ASSOCIATION, COMMISSION NATIONALE DES PARENTS 
FRANCOPHONES, WEST COAST LEGAL EDUCATION AND ACTION FUND 

ASSOCIATION, CANADIAN COUNCIL OF MUSLIM WOMEN, BRITISH COLUMBIA 
CIVIL LIBERTIES ASSOCIATION, BARBRA SCHLIFER COMMEMORATIVE 

CLINIC AND WOMEN IN CANADIAN CRIMINAL DEFENCE, LIGUE DES DROITS 
ET LIBERTÉS, BRITISH COLUMBIA HUMANIST ASSOCIATION AND CANADIAN 

SECULAR ALLIANCE, ONTARIO HUMAN RIGHTS COMMISSION, NATIONAL 
ASSOCIATION OF WOMEN AND THE LAW, ASSOCIATION DES CONSEILS 

SCOLAIRES DES ÉCOLES PUBLIQUES DE L’ONTARIO, COMMISSIONER OF 
OFFICIAL LANGUAGES OF CANADA, ACADIAN SOCIETY OF NEW BRUNSWICK, 

CRIMINAL LAWYERS ASSOCIATION (ONTARIO), EGALE CANADA, CLINIQUE 
JURIDIQUE JURITRANS, SAMARA CENTRE FOR DEMOCRACY, DAVID ASPER 
CENTRE FOR CONSTITUTIONAL RIGHTS, FEDERATION OF ONTARIO LAW 

ASSOCIATIONS, COMMUNITY LEGAL ASSISTANCE SOCIETY, SOUTH ASIAN  
LEGAL CLINIC OF ONTARIO, SOUTH ASIAN LEGAL CLINIC 

OF BRITISH COLUMBIA AND SOUTH ASIAN WOMEN’S COMMUNITY 
CENTRE, CHINESE CANADIAN NATIONAL COUNCIL FOR SOCIAL 
JUSTICE AND CHINESE AND SOUTHEAST ASIAN LEGAL CLINIC 

 
INTERVENERS 

(Rule 55) 



 
 

FACTUM OF THE INTERVENER, 
ATTORNEY GENERAL OF ALBERTA 

(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

 
ALBERTA JUSTICE 
Constitutional and Aboriginal Law 
1000, 10025 - 102A Avenue 
Edmonton, AB  T5J 2Z2 
 
Malcolm Lavoie, KC  
Leah M. McDaniel 
Tel: (780) 422-7145 
Fax: (780) 643-0852 
Email: malcolm.lavoie@gov.ab.ca 
 
Counsel for the Intervener,  

 Attorney General of Alberta  

GOWLING WLG (CANADA) LLP 
Barristers and Solicitors 
160 Elgin Street, Suite 2600 
Ottawa ON  K1P 1C3 
 
D. Lynne Watt 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email:  lynne.watt@gowlingwlg.com  
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Alberta 

  
JURISTES POWER LAW 
460 Saint-Gabriel Street, 4th Floor 
Montréal, QC  H2Y 2Z9 
 
Mark C. Power 
Perri Ravon  
Jennifer Klinck 
Tel: (514) 612-8505 
Email: mpower@juristespower.ca 
 
Counsel for the Appellants / Respondents on 
Cross-Appeal, English Montreal School Board, 
Mubeenah Mughal and Pietro Mercuri 

JURISTES POWER LAW 
50 O’Connor Street, Suite 1313 
Ottawa, ON  K1P 6L2 
 
Darius Bossé 
Tel: (613) 702-5566 
Email: dbosse@powerlaw.ca 
 
 
 
Ottawa Agent for Counsel for the Appellants / 
Respondents on Cross-Appeal, English 
Montreal School Board, Mubeenah Mughal 
and Pietro Mercuri 

  
BERNARD, ROY (JUSTICE-QUÉBEC) 
1 Notre-Dame Street East, Suite 8.00 
Montréal, QC  H2Y 1B6 
 
Isabelle Brunet 
Samuel Chayer 
Tel: (514) 393-2336 
Fax: (514) 873-7074 
Email: isabelle.brunet@justice.gouv.qc.ca 
 

NOËL ET ASSOCIÉS, S.E.N.C.R.L. 
225, montée Paiement, 2e étage 
Gatineau, QC  J8P 6M7 
 
Pierre Landry 
Tel: (819) 771-7393 
Fax:  (819) 771-5397 
Email: p.landry@noelassocies.com 
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Counsel for the Respondents / Appellants on 
Cross-Appeal, Attorney General of Québec, 
Jean-François Roberge, in his official capacity 
and Simon Jolin-Barrette, in his official capacity 

Ottawa Agent for Counsel for the Respondents 
/ Appellants on Cross-Appeal, Attorney 
General of Québec, Jean-François Roberge, in 
his official capacity and Simon Jolin-Barrette, 
in his official capacity 

  
ALARIE LEGAULT 
800, rue du Square-Victoria, bureau 720 
Montréal, QC  H4Z 1A1 
 
Luc Alarie 
Guillaume Rousseau 
Tel: (514) 617-5821 
Fax: (514) 954-4495 
Email: lucalarie@alarielegault.ca 
 
Counsel for the Respondent,  
Mouvement laïque québécois 

NOËL ET ASSOCIÉS, S.E.N.C.R.L. 
225, montée Paiement, 2e étage 
Gatineau, QC  J8P 6M7 
 
Pierre Landry 
Tel: (819) 771-7393 
Fax:  (819) 771-5397 
Email: p.landry@noelassocies.com 
 
 
Agent for Counsel for the Respondent, 
Mouvement laïque québécois 

  
FASKEN MARTINEAU DUMOULIN LLP 
800 Square-Victoria Street, Suite 3500 
Montréal, QC  H4Z 1E9 
 
Christian Trépanier 
Maxime-Arnaud Keable 
Tel: (514) 397-7400 
Email: ctrepanier@fasken.com 
 
Counsel for the Respondent,  
François Paradis, in his official capacity 

 

  
DAVIES WARD PHILLIPS & VINEBERG 
LLP 
1501 McGill College Avenue, 27th floor 
Montréal, QC  H3A 3N9 
 
Léon H. Moubayed 
Faiz M. Lalani  
Tel: (514) 841-6400 
Fax: (514) 841-6499 
Email: lmoubayed@dwpv.com  
 
Counsel for the Appellants / Respondents on 
Cross-Appeal, World Sikh Organization of 
Canada and Amrit Kaur 
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IMK LLP 
Place Alexis Nihon, Tower 2 
3500 De Maisonneuve Blvd W., Suite 1400 
Montréal, QC  H3Z 3C1 
 
David Grossman 
Olga Redko 
Marie-Hélène Lyonnais 
Tel: (514) 934-7730 
Fax: (514) 935-2999 
Email: dgrossman@imk.ca 
 
Counsel for the Appellants / Respondents on 
Cross-Appeal, Ichrak Nourel Hak, National 
Council of Canadian Muslims and Canadian 
Civil Liberties Association 

JURISTES POWER LAW 
50 O’Connor Street, Suite 1313 
Ottawa, ON  K1P 6L2 
 
 
Maxine Vincelette 
Tel: (613) 702-5560 
Fax: (613) 702-5573 
Email: mvincelette@powerlaw.ca 
 
 
 
Ottawa Agent for Counsel for the Appellants / 
Respondents on Cross-Appeal, Ichrak Nourel 
Hak, National Council of Canadian Muslims 
and Canadian Civil Liberties Association 

  
CHRISTIANE PELCHAT 
375 Joliette Street, #204 
Longueuil, QC  J4K 0C1 
 
Christiane Pelchat 
Tel: (438) 341-2828 
Email: christiane.pelchat@gmail.com 
 
 
Counsel for the Respondent,  
Pour les droits des femmes du Québec 

NOËL ET ASSOCIÉS, S.E.N.C.R.L. 
225, montée Paiement, 2e étage 
Gatineau, QC  J8P 6M7 
 
Pierre Landry 
Tel: (819) 771-7393 
Fax:  (819) 771-5397 
Email: p.landry@noelassocies.com 
 
Agent for Counsel for the Respondent,  
Pour les droits des femmes du Québec 

  
FRÉDÉRIC BÉRARD SOCIÉTÉ 
D’AVOCATS 
201-2251, av. Aird 
Montréal, QC  H1V 2W4 
 
Frédéric Bérard 
Aude Desmartis-Bérubé 
Tel: (514) 949-1040 
Email: fberard@fberardavocats.com  
 
 
Counsel for the Appellant / Respondent on 
Cross-Appeal, Fédération autonome de 
l’enseignement 

SUPREME ADVOCACY S.R.L. 
340 Gilmour Street, Suite 100 
Ottawa, ON  K2P 0R/ 
 
 
Marie-France Major 
Tel:  (613) 695-8855 
Fax:  (613) 695-8580 
Email:  mfmajor@supremeadvocacy.ca  
 
 
Agent for the Appellant / Respondent on 
Cross-Appeal, Fédération autonome de 
l’enseignement  
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DAVIES WARD PHILLIPS & VINEBERG 
LLP 
1501 McGill College Avenue, 8th 
Montréal, QC  H3A 3N9 
 
Alexandra Belley-McKinnon 
Molly Krishtalka 
Hérémy Boulanger-Bonnelly 
Tel: (514) 841-6456 
Fax:  (514) 841-6499 
Email:  abelleymckinnon@dwpv.com 
 
Counsel for the Appellants / Respondents on 
Cross-Appeal, Andréa Lauzon, Hakima 
Dadouche, Bouchera Chelbi and Legal 
Committee of the Coalition Inclusion Québec 

 

  
BORDEN LADNER GERVAIS LLP 
1000 rue de la Gauchetière O, bureau 900 
Montréal, QC  H3B 5H4 
 
 
François Grondin 
Julien Boudreault 
Amanda Afeich 
Theodore Goloff 
Tel: (514) 954-3153 
Fax:  (514) 954-1905 
Email:  fgrondin@blg.com 
 
Counsel for the Appellant / Respondent on cross-
appeal, Lord Reading Law Society 

 

  
GREY CASGRAIN, S.E.N.C. 
4920 Boulevard de Maisonneuve W, Suite 305 
Westmount, QC  H3Z 1N1 
 
Julius H. Grey, Ad. E. 
Geneviève Grey 
Sasha Fortin-Ballay 
Tel: (514) 288-6180 
Fax:  (514) 288-8908 
Email:  ggrey@greycasgrain.net 
 
Counsel for the Intervener,  
Québec Community Groups Network 
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COMMISSION CANADIENNE DES 
DROITS DE LA PERSONNE 
344, rue Slater, 8e étage 
Ottawa, ON  K1A 1E1 
 
Ikram Farah Warsame,  
Sarah Chênevert-Beaudoin 
Tel: (613) 295-7096 
Fax:  (613) 993-3089 
Email:  ikram.warsame@chrc-ccdp.gc.ca 
 
Counsel for the Intervener,  
Canadian Human Rights Commission 

 

  
MELANÇON, MARCEAU, GRENIER 
COHEN S.E.N.C. 
1717, boulevard René-Lévesque Est, bureau 300 
Montréal, QC  H2L 4T3 
 
Marie-Claude St-Amant 
Sibel Ataogul 
Tel:  (514) 525-3414 x. 330 
Fax:  (514) 525-2803 
Email:  sataogul@mmgc.quebec 
 
Counsel for the Interveners, Amnistie 
Internationale, Section Canada francophone and 
Public Service Alliance of Canada (PSAC) 

 

  
CHRISTIAN LEGAL FELLOWSHIP 
285 King Street, Suite 202 
London, ON  N6B 3M6 
 
Derek B.M. Ross 
André M. Schutten 
Vivian W.S. Clemence 
Tel:  (519) 601-4099 
Fax:  (519) 601-4098 
Email:  execdir@christianlegalfellowship.org  
 
Counsel for the Intervener,  
Christian Legal Fellowship 
 

SUPREME ADVOCACY S.R.L. 
340 Gilmour Street, Suite 100 
Ottawa, ON  K2P 0R3 
 
Marie-France Major 
Tel:  (613) 695-8855 
Fax:  (613) 695-8580 
Email:  mfmajor@supremeadvocacy.ca  
 
 
 
Agent for the Intervener, 
Christian Legal Fellowship 
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CONWAY BAXTER WILSON LLP 
400 - 411 Roosevelt Avenue 
Ottawa, ON  K2A 3X9 
 
Marion Sandilands 
Logan Stack 
Tel: (613) 780-2021 
Fax:  (613) 688-0271 
Email:  msandilands@conwaylitigation.ca 
 
Counsel for the Intervener,  
Québec English School Boards Association 

 

  
McCARTHY TÉTRAULT S.E.N.C.R.L., 
S.R.L. 
1000 rue De La Gauchetière Ouest 
Bureau MZ400 
Montréal, QC  H3B 0A2 
 
Véronique Roy 
Simon Bouthillier 
Tel: (514) 397-4100 
Fax:  (514) 875-6246 
Email:  vroy@mccarthy.ca 
 
Counsel for the Intervener,  
Women’s Legal Education and Action Fund 

 

  
DEPARTMENT OF JUSTICE CANADA 
Complexe Guy-Favreau 
200 boulevard René-Lévesque West, Tour Est, 
9th Floor 
Montréal, QC  H2Z 1X4 
 
François Joyal 
Michelle Kellam 
Marjolaine Breton 
Guy Pratte 
Nadia Effendi 
 
Tel: (514) 283-4934 
Fax:  (514) 496-7876 
Email:  francois.joyal@justice.gc.ca 
 
Counsel for the Intervener,  
Attorney General of Canada 

DEPARTMENT OF JUSTICE CANADA 
National Litigation Sector 
275 Sparks Street, St-Andrew Tower 
Ottawa, ON  K1A 0H8 
 
 
Bernard Letarte 
Tel: (613) 294-6588 
Email: 
SCCAgentCorrespondantCSC@justice.gc.ca  
 
 
 
 
 
 
Agent for Counsel for the Intervener,  
Attorney General of Canada 
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ATTORNEY GENERAL OF ONTARIO 
Constitutional Law Branch 
720 Bay Street, 4th Floor 
Toronto, ON  M7A 2S9 
 
Joshua Hunter 
Maia Stevenson 
Tel: (416) 908-7465 
Fax:  (416) 326-4015 
Email: joshua.hunter@ontario.ca  
 
Counsel for the Intervener,  
Attorney General of Ontario 

GOWLING WLG CANADA LLP 
Barristers and Solicitors 
160 Elgin Street, 26th Floor 
Ottawa, ON   K1P 1C3 
 
Graham Ragan 
Tel: (613) 786-8699 
Fax: (613) 563-9869 
Email: graham.ragan@gowlingwlg.com  
 
 
Agent for the Counsel for the Intervener, 
Attorney General of Ontario 

  
  
ATTORNEY GENERAL OF MANITOBA 
1205 - 405 Broadway  
Winnipeg, MB  R3L 3C6 
 
 
Deborah L. Carlson  
Tel: (204) 229-0679  
Fax:  (204) 945-0053  
Email:  Deborah.carlson@gov.mb.ca 
 
Counsel for the Intervener,  
Attorney General of Manitoba 

GOWLING WLG CANADA LLP 
Barristers and Solicitors 
160 Elgin Street, 26th Floor 
Ottawa, ON   K1P 1C3 
 
D. Lynne Watt 
Tel: (613) 786-8695 
Fax: (613) 788-3509 
Email: lynne.watt@gowlingwlg.com  
 
Ottawa Agent for the Counsel for the  
Intervener, Attorney General of Manitoba 

 
MLT AIKINS LLP 
1500 Hill Centre I, 
1874 Scarth Street 
Regina, SK  S4P 4E9 
 
Milad Alishahi  
Deron Kuski 
Bennet Misskey 
Tel: (306) 347-8000 
Fax: (306) 352-5250 
Email:  malishahi@mltaikins.com  
 
Counsel for the Intervener,  
Attorney General of Saskatchewan 

GOWLING WLG CANADA LLP 
Barristers and Solicitors 
160 Elgin Street, 26th Floor 
Ottawa, ON   K1P 1C3 
 
D. Lynne Watt 
Tel: (613) 786-8695 
Fax:  (613) 788-3509 
Email:  lynne.watt@gowlingwlg.com  
 
 
 
Agent for the Counsel for the Intervener, 
Attorney General of Saskatchewan 
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ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
Legal Services Branch 
1301 - 865 Hornby Street 
Vancouver, BC  V6Z 2G3 
 
Mark Witten 
Rory Shaw 
Tel: (604) 660-3093 
Fax: (604) 660-2636 
Email: mark.witten@gov.bc.ca 
 
Counsel for the Intervener,  
Attorney General of British Columbia 

MICHAEL SOBKIN LAW 
CORPORATION 
331 Somerset Street West 
Ottawa, ON  K2P 0J8 
 
 
Michael Sobkin 
Tel: (613) 282-1712 
Fax: (613) 228-2896 
Email: msobkin@sympatico.ca  
 
 
Agent for Counsel for the Intervener,  
Attorney General of British Columbia 

  
PUBLIC INTEREST LITIGATION 
INSTITUTE 
1030 Berri Street – Suite 102 
Montréal, QC  H2L 4C3 
 
Lawrence David, LL.M  
Tel:  (343) 961-6186 
Fax:  (514) 868-9690 
Email:  ldavid@clg.org 
 
Counsel for the Intervener,  
Public Interest Litigation Institution  

 

  
SOTOS LLP 
55 University Avenue, Suite 600 
Toronto, ON  M5J 2H7 
 
Mohsen Seddigh 
Adil Abdulla 
Tel:  (416) 977-0007 
Fax:  (416) 977-0717 
Email:  mseddigh@sotosllp.com  
 
Counsel for the Intervener,  
Muslim Advisory Council of Canada 
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RAOUL WALLENBERG CENTRE FOR 
HUMAN RIGHTS 
4770 Avenue de Kent, Suite 205  
Montréal, QC  H3W 1H2 
 
Angela Marinos 
Tel: (514) 735-8778 
Email:  angelamarinos@rwchr.org 
 
 
Counsel for the Intervener,  
Raoul Wallenberg Centre for Human Rights 

GOWLING WLG CANADA LLP 
Barristers and Solicitors 
160 Elgin Street, 26th Floor 
Ottawa, ON   K1P 1C3 
 
Léa Desjardins 
Tel:  (613) 786-0106 
Fax  (613) 563-9869 
Email:  lea.desjardins@gowlingwlg.com 
 
Agent for the Intervener,  
Raoul Wallenberg Centre for Human Rights 

  
HUNTER LITIGATION CHAMBERS 
2100 – 1040 West Georgia Street 
Vancouver, BC  V6E 4H1 
 
Aubin P. Calvert 
Devin Eeg 
Tel:  (604) 891-4200 
Fax:  (604) 647-4554 
Email: acalvert@litigationchambers.com 
 
Counsel for the Intervener,  
Trial Lawyers Association of British Columbia 

OLTHUIS VAN ERT 
66 Lisgar Street 
Ottawa, ON  K2P 0C1 
 
Dahlia Shuhaibar 
Tel:  (613) 501-5350 
Email:  dshuhaibar@ovcounsel.com  
 
 
 
Agent for Counsel for the Intervener,  
Trial Lawyers Association of British Columbia 

  
DROITS COLLECTIFS QUÉBEC 
(ADDICQ) 
187 rue Laurier, Bureau 218 
Sherbrooke, QC  J1H 4Z4 
 
François Côté 
Tel: (514) 688-5372 
Fax:  (514) 344-2638 
Email:  Francois.Cote@droitscollectifs.quebec  
 
Counsel for the Intervener,  
Droits collectifs Québec 
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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. The Attorney General of Alberta intervenes in this appeal in defence of a constitutional 

settlement to which Alberta was a party. The Constitution Act, 1982 was the result of a carefully 

negotiated federal-provincial agreement.1 Simply put, there would have been no Charter without 

s. 33.2  

2. The text, purpose, and context of s. 33 all indicate that its role is to preserve 

parliamentary sovereignty with respect to the rights enumerated within it. When invoked, s. 33 

dictates that the scope and limits of those rights are determined by the legislature, not the 

judiciary.  

3. The appellants and supporting interveners present this Court with a range of creative 

arguments that seek to circumvent this pillar of the constitutional settlement of 1982. These 

arguments, which strain the text and subvert the purpose of s. 33, must all be rejected.  

4. Section 33 is subject only to limited, formal requirements, as stipulated in the text of the 

provision and this Court’s binding decision in Ford.3 The provision empowers the legislature to 

authoritatively determine the scope and limits of rights that are subject to it. Any form of 

substantive judicial review based on the contents of a right subject to a valid invocation of s. 33 

 
1 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (UK), 1982, c 11, s 33 [Charter]. See: Alberta, Legislative Assembly, 
Hansard, 19th Leg, 3rd Sess (6 November 1981) at 1501-2 (A. Johnston); Alberta, Legislative 
Assembly, Hansard, 19th Leg, 3rd Sess (17 November 1981) at 1677-78 (P. Lougheed); Eric M 
Adams & Erin RJ Bower, "Notwithstanding History: The Rights-Protecting Purposes of Section 
33 of the Charter" (2022) 26:2 Rev Const Stud 121 at 125 [Adams & Bower], citing Barry L 
Strayer, "The Evolution of the Charter" in Lois Harder & Steve Patten, eds, Patriation and its 
Consequences: Constitution Making in Canada (Vancouver: UBC Press, 2015) 72 at 89 [Strayer] 
[Book of Authorities of Attorney General of Alberta (Alberta Authorities), TAB 2]; Roy 
Romanow, John Whyte & Howard Leeson, Canada ... Notwithstanding, 25th anniversary ed 
(Canada: Thomson Carswell, 2007) at 207-12 [Romanow et al] [Alberta Authorities, TAB 11]; 
The Honourable Peter Lougheed, “Why a Notwithstanding Clause?” (Merv Leitch QC Memorial 
Lecture, delivered at the U of C, 20 November 1991), published in Points of View No 6 (1998) 
(Edmonton: Centre for Constitutional Studies, University of Alberta) at 1-2 [Lougheed]. 
3 Ford c Québec (Procureur général), [1988] 2 SCR 712 at 740-41 [Ford]. 

https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-40
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_19/session_3/19811106_1000_01_han.pdf
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_19/session_3/19811117_1430_01_han.pdf#page=1677
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf
https://www.constitutionalstudies.ca/wp-content/uploads/2020/08/Lougheed.pdf
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf
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would be incompatible with a purposive interpretation of the provision, and would undermine the 

constitutional settlement on which the legitimacy of Charter review by courts is based.  

PART II – ISSUES 

5. Alberta’s submissions focus on the proper interpretation and application of s. 33 of the 

Charter. Alberta takes no position on the outcome of these appeals.  

PART III – ARGUMENT 

A. Section 33 preserves parliamentary sovereignty in relation to the rights enumerated 
in the provision 

6. Constitutional provisions are to be interpreted “in a broad and purposive manner and 

placed in their proper linguistic, philosophic, and historical contexts.”4 In the case of s. 33, these 

indicia all point in one direction: the text, purpose, and context of s. 33 confirm that it aims to 

preserve parliamentary sovereignty in relation to the rights enumerated within it.  

7. Conceptually, parliamentary sovereignty means that the legislature is empowered to 

provide an authoritative determination of the law, binding on the other branches of the state.5 

Section 33 of the Charter maintains parliamentary sovereignty by providing that, during the 

currency of a valid s. 33 invocation, the legislature’s determination of the scope and limits of a 

Charter right is binding for all purposes. Until an invocation of s. 33 expires or is repealed, the 

legislation provides the authoritative statement of the scope and limits of the Charter right in 

question.  

a. The text of s. 33 affirms parliamentary sovereignty 

8. The text of ss. 33(1) and 33(2) together make clear that the intent of s. 33 is to preserve 

parliamentary sovereignty in relation to ss. 2 and 7-15 of the Charter. 

 
4 Reference re Senate Reform, 2014 SCC 32, [2014] 1 SCR 704 at para 25.  
5 See e.g. Reference re Pan-Canadian Securities Regulation, 2018 SCC 48, [2018] 3 SCR 189 at 
paras 54-57. 

https://canlii.ca/t/g6mfs#par25
https://canlii.ca/t/hw0hz#par54
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9. The English version of s. 33(1) adopts the language of a notwithstanding or non-obstante 

provision, a drafting choice that draws on centuries of Anglo-Canadian precedent signaling a 

legislative intent to give priority to one instrument over another.6 By adopting the well-

established language of a non-obstante provision, the text of s. 33 clearly signals the priority that 

must be accorded to a legislative determination of rights when s. 33 is invoked.   

10. In this respect, s. 33(1) draws most directly upon the notwithstanding clauses in the 1960 

Canadian Bill of Rights7 and the 1972 Alberta Bill of Rights,8 both of which were relied upon as 

precedents for s. 33, including by Alberta Premier Peter Lougheed, a leading proponent of the 

notwithstanding clause.9  

11. The meaning of the “notwithstanding” language in those prior bills of rights is 

unambiguous: its effect is to give priority to any statute that indicates expressly that it operates 

notwithstanding any inconsistency with the relevant bill of rights. As a result, the determination 

of the legislature in passing a law with a notwithstanding clause is authoritative and binding 

upon the courts, and shields the relevant provision from judicial review for consistency with the 

bill of rights.  

12. The use of “notwithstanding” language in s. 33(1) reveals an intent to achieve the same 

outcome: the legislature’s determinations are authoritative and binding. This conclusion is 

reinforced by the French version of s. 33(1), which refers to a statute or a provision of a statute 

 
6 Geoffrey Sigalet, “Legislated Rights as Trumps: Why the Notwithstanding Clause Overrides 
Judicial Review” (2024) 61:1 Osgoode Hall LJ 63, 2024 CanLIIDocs 2314 at 70-71 [Sigalet 
(Legislated Rights as Trumps)]; Adams & Bower at 126. See e.g. Bill of Rights (UK), 1688, 1 
Will & Mar, c 2.  
7 SC 1960, c 44. 
8 RSA 1980, c A-16. 
9 Lougheed at 1-2; Adams & Bower at 132, 133, citing Strayer at 90 [Alberta Authorities, TAB 
2]; Dwight Newman, “Canada’s Notwithstanding Clause, Dialogue, and Constitutional Identities” 
in Constitutional Dialogue: Rights, Democracy, Institutions, eds Geoffrey Sigalet, Grégoire 
Webber, and Rosalind Dixon (Cambridge: Cambridge University Press, 2019) 209 at 214-16 
[Newman (Canada’s Notwithstanding Clause)] [Recueil de sources des appellants Andréa 
Lauzon et al (Lauzon Authorities), TAB 4]. 

https://www.canlii.org/en/commentary/doc/2024CanLIIDocs2314#1__History
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf
https://www.legislation.gov.uk/aep/WillandMarSess2/1/2/contents
https://www.legislation.gov.uk/aep/WillandMarSess2/1/2/contents
https://canlii.ca/t/j05x
https://canlii.ca/t/53q2n
https://www.constitutionalstudies.ca/wp-content/uploads/2020/08/Lougheed.pdf#page=11
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf
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having effect “indépendamment”, that is, having a separate or independent force of law, 

consistent with the principle of parliamentary sovereignty.  

13. This interpretation is further reinforced by s. 33(2), which elaborates on the implications 

of s. 33 for statutory provisions covered by a s. 33 declaration. This clause states that a statute or 

provision of a statute covered by such a declaration “shall have such operation as it would have 

but for the provision of this Charter referred to in the declaration”; or, in French “a l’effet 

qu’elle aurait sauf la disposition en cause de la charte”.10  

14. Both the English and French versions of s. 33(2) rely upon counterfactual constructions: 

courts are directed to reason as if the Charter rights in question did not apply to statutory 

provisions covered by a s. 33 declaration.11  

15. In this way, the Charter provides for legislative determinations of the scope and limits of 

certain Charter rights when s. 33 is invoked. Judicial review in the face of a valid legislative 

invocation of s. 33 would be contrary to the Charter’s direction in s. 33(2) to give the law such 

operation as it would have in the absence of those Charter rights.  

b. The purpose of s. 33, understood in its historical context, is to affirm 
parliamentary sovereignty 

16. That s. 33’s intent was to preserve parliamentary sovereignty is reinforced by the 

historical context at the time of Patriation. Section 33 was an “undeniable aspect of the 

constitutional bargain”12 – in truth, a hard-fought and hard-won compromise. As this Court has 

 
10 Charter, s 33 [emphasis added]. 
11 Sigalet (Legislated Rights as Trumps) at 78-82; see also Geoffrey Sigalet, “Notwithstanding 
Judicial Review: Legal and Political Reasons Why Courts Cannot Review Laws Invoking Section 
33” in Peter L Biro, ed, The Notwithstanding Clause and the Canadian Charter: Rights, Reforms, 
and Controversies (Montreal: McGill-Queen’s University Press, 2024) 168 at 173 [Sigalet 
(Notwithstanding Judicial Review)] [Alberta Authorities, TAB 7]. 
12 Toronto (City) v Ontario (Attorney General), 2021 SCC 34, [2021] 2 SCR 845 at para 60 [City 
of Toronto]. 

https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://www.canlii.org/en/commentary/doc/2024CanLIIDocs2314#5__Subjunctive_Operation
https://canlii.ca/t/jjc3d#par60
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recognized, the purpose of the provision is to ensure that “the legislature may give continued 

effect to its understanding of what the Constitution requires.”13 

17. The purpose of s. 33 is best appreciated in the context of the Canadian constitutional 

order prior to the coming into force of the Constitution Act, 1982. That constitutional order was 

one in which parliamentary sovereignty had a central place, qualified only in limited ways, 

including by the division of powers.  

18. Importantly, the pre-Charter Anglo-Canadian tradition of parliamentary sovereignty was 

not hostile to individual rights. As the Honourable Gérard V La Forest observed, writing extra-

judicially, rights were “protected by our traditions of liberty and the political understandings that 

undergird the supremacy of Parliament and the legislatures” – protections that were reinforced 

by common law rights and interpretive presumptions requiring clear manifestations of legislative 

intent to derogate from fundamental rights.14 The sovereignty of the legislature, which was 

empowered to authoritatively determine the scope and limits of rights, was not seen as 

inconsistent with the recognition of individual rights within the constitutional order. On the 

contrary, the sovereign legislature and the courts worked together to specify the content and 

application of abstract and general rights.15  

19. While it was recognized that the constitutional entrenchment of a bill of rights would 

signify a major change to Canada’s constitutional order, nearly all provinces insisted upon what 

became s. 33 during the constitutional negotiations, in order to safeguard parliamentary 

sovereignty in defined circumstances.  

20. Indeed, preserving parliamentary sovereignty in this way was fundamental to the bargain 

that made the Constitution Act, 1982 possible. In exchange for accepting the entrenched rights 

proposed by the federal government, provinces, including Alberta, demanded certain elements 

that recognized and preserved the coordinate sovereignty of provincial legislatures. Key among 

 
13 City of Toronto at para 60 [emphasis in original]; see also Newman (Canada’s Notwithstanding 
Clause) at 221 [Lauzon Authorities, TAB 4]. 
14 Gérard V La Forest, “The Canadian Charter of Rights and Freedoms: an Overview” (1983) 61-
1 Can Bar Rev 19, 1983 CanLIIDocs 14 at 20 [La Forest]. 
15 La Forest at 20-21. 

https://canlii.ca/t/jjc3d#par60
https://www.canlii.org/en/commentary/doc/1983CanLIIDocs14#page_2
https://www.canlii.org/en/commentary/doc/1983CanLIIDocs14#page_2
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these elements were the constitutional amending formula, now Part V of the Constitution Act, 

1982, and the “notwithstanding” clause, now s. 33. Both were critical to the bargaining position 

of the provinces, including Alberta.16  

21. The purpose of s. 33 was enunciated succinctly by Premier Lougheed in the Legislative 

Assembly of Alberta in November 1981:  

… one of the fundamental positions of this government was that with regard to 
the three specific areas – fundamental freedoms, legal rights, and equality rights 
– it was essential that we had the supremacy of elected people over appointed 
people.17  

22. Similarly, Alberta’s Minister of Federal and Intergovernmental Affairs, again in 

November 1981 in the Assembly, stated: “[t]o ensure legislative supremacy, we argued and 

received a ‘notwithstanding clause’, which enables a legislative body to enact expressly that a 

particular provision of an Act will be valid, notwithstanding the fact that it conflicts with a 

specific provision of the charter of rights and freedoms.”18 

23. This view of the purpose of s. 33 was also shared by Premier Blakeney of Saskatchewan, 

who saw the preservation of parliamentary sovereignty as essential to balancing the rights 

enumerated in the Charter with unenumerated rights, including socio-economic rights. Many 

issues that engage unenumerated rights, including property rights and positive claims to 

government benefits, involve policy tradeoffs and questions of resource allocation that are within 

the traditional domain and institutional competence of the legislature. In Premier Blakeney’s 

 
16 Federal-Provincial Conference of First Ministers on the Constitution, November 2-5, 1981, at p 
128; Alberta, Legislative Assembly, Hansard, 19th Leg, 3rd Sess (6 November 1981) at 1501 (A. 
Johnston); Adams & Bower at 132, 133-35; Newman (Canada’s Notwithstanding Clause) at 214-
19 [Lauzon Authorities, TAB 4]. 
17 Alberta, Legislative Assembly, Hansard, 19th Leg, 3rd Sess (17 November 1981) at 1677-78 
(P. Lougheed) [emphasis added]. 
18 Alberta, Legislative Assembly, Hansard, 19th Leg, 3rd Sess (6 November 1981) at 1501 (A. 
Johnston) [emphasis added]. 

https://primarydocuments.ca/wp-content/uploads/2018/07/1stMinConfVerb1981Nov2.pdf#page=134
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_19/session_3/19811106_1000_01_han.pdf
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf#page=12
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf#page=13
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_19/session_3/19811117_1430_01_han.pdf#page=3
https://docs.assembly.ab.ca/LADDAR_files/docs/hansards/han/legislature_19/session_3/19811106_1000_01_han.pdf
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view, such decisions were best left to legislatures with a broader perspective and a democratic 

mandate.19  

24. Section 33 thus ensures that legislatures will have the necessary authority to balance 

these unenumerated rights – which are expressly affirmed by s. 26 of the Charter20 – with the 

rights enumerated in ss. 2 and 7-15 of the Charter.  

c. Section 33 plays an essential role in accommodating federalism in the Charter 

25. The affirmation of parliamentary sovereignty in s. 33 was of particular significance to the 

provinces, due to the vital role of provincial legislatures in accounting for regional diversity and 

in giving effect to provincial sovereignty. Indeed, s. 33 reflects the principle of federalism within 

the Charter: by allowing provincial statutes to authoritatively determine the scope and limits of 

certain rights, s. 33 affirms the coordinate sovereignty of provincial legislatures.21  

26. One of the key provincial concerns with the Charter was that it could have a centralizing, 

homogenizing tendency, replacing the diverse judgments of provincial legislatures with those of 

federally-appointed judges.22 Section 33 provides an important corrective to this potential 

tendency, allowing for meaningful regional diversity in line with the principle of federalism.  

27. It is noteworthy that in Canada, the federalism principle is fully reflected only in the 

legislative and executive branches of the state. The judiciary, by contrast, is effectively unitary in 

its structure. There is an integrated national judicial hierarchy with the Supreme Court of Canada 

 
19 The Honourable Allan E Blakeney, "The Notwithstanding Clause, the Charter, and Canada's 
Patriated Constitution: What I Thought We Were Doing" (2010) 19:1 Const Forum Const 1 at 1; 
Adams & Bower at 134 and 139; Newman (Canada’s Notwithstanding Clause) at 216-17 [Lauzon 
Authorities, TAB 4]. 
20 Charter, s 26. 
21 Janet L Hiebert, “The Notwithstanding Clause: Why Non-use Does not Necessarily Equate with 
Abiding by Judicial Norms” in Peter Oliver, Patrick Macklem & Nathalie Des Rosiers, eds, The 
Oxford Handbook of the Canadian Constitution (New York: Oxford University Press, 2017) 695 
at 695 [Alberta Authorities, TAB 9]; Newman (Canada’s Notwithstanding Clause) at 225-27 
[Lauzon Authorities, TAB 4]. 
22 See e.g. Rapport d’expertise, La théorie du federalisme et son application au context 
multinational canadien, Benoît Pelletier, 25 août 2020 [Annexes conjointes, vol XXXII, p 
10751-52]. 

https://journals.library.ualberta.ca/constitutional_forum/index.php/constitutional_forum/article/view/17248/13859
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf#page=14
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf#page=19
https://laws-lois.justice.gc.ca/eng/Const/page-12.html
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at the apex. Unlike provincial legislatures, which exercise coordinate sovereignty alongside the 

federal Parliament, provincial court systems, including provincial courts of appeal, are 

subordinate to the Supreme Court of Canada.  

28. Within such an institutional context, the parliamentary sovereignty preserved by s. 33 is 

necessary to ensure that there is a mechanism by which provinces can make their own values-

based determinations of the scope and limits of rights. In a diverse federation, the determinations 

made by provinces may sometimes differ from those that are reached by courts operating within 

a single national judicial hierarchy.  

29. This recognition of regional diversity is of particular significance to Alberta, which 

possesses a unique culture and identity within Canada that can lead to a distinctive understanding 

of the scope and limits of s. 33’s enumerated rights. Similarly, it has long been recognized that s. 

33 is of great significance to Quebec, providing a mechanism through which the distinctive 

identity and objectives of Quebec society can be affirmed within the Canadian constitutional 

order.23  

B. Creative arguments to circumvent s. 33 should be rejected 

30. Since the fundamental aim of s. 33 is to preserve the legislature’s sovereignty in respect 

of the scope and limits of certain Charter rights, any substantive judicial review based on those 

rights, or on the application of s. 1 to those rights, would be contrary to the aim of the provision.  

31. The appellants and supporting interveners advance creative arguments that, in one way or 

another, invite the Court to subvert parliamentary sovereignty by undermining a fundamental 

feature of the Charter, and a sine qua non of the constitutional settlement of 1982.  

32. Various approaches are proposed, including: arguments based on previously 

undiscovered substantive limits on the use of s. 33, artificially broad interpretations of rights that 

 
23 Guillaume Rousseau & François Côté, “A Distinctive Quebec Theory and Practice of the 
Notwithstanding Clause: When Collective Interests Outweigh Individual Rights” (2017) 47:2 
Revue générale de droit 343, 2017 CanLIIDocs 3769 at 372; see also Guillaume Rousseau, La 
disposition dérogatoire des chartes des droits: de law théorie à la pratique, de l’identité au 
progress social (March 2016), online: Institut de Recherche sur le Québec. 

https://canlii.ca/t/srdl
https://irq.quebec/publications/disposition-derogatoire/
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are not subject to s. 33, artificially narrow understandings of provincial heads of power, 

arguments for non-binding judicial review, the misuse of constitutional principles or architecture 

to immunize claims from s. 33, and a misreading of interpretive or general provisions such as s. 

28. These arguments must all be categorically rejected, as they were by the Quebec Court of 

Appeal below.

33. All these approaches are fundamentally at odds with a purposive interpretation of s. 33 as

affirming parliamentary sovereignty in relation to Charter rights claims falling within the ambit

of ss. 2 and 7-15. Alberta addresses two such approaches here:

(1) the suggestion that courts may engage in non-binding judicial review with respect to

Charter rights even when s. 33 has been validly invoked in relation to those rights; and

(2) the assertion that s. 28 of the Charter permits sex-based equality rights claims to be

advanced with respect to rights covered by ss. 2 and 7-15, even when s. 33 has been

invoked.

34. Both arguments seek to somehow find a way to replace legislative determinations of the

scope and limits of enumerated rights with judicial determinations. Neither can be reconciled

with s. 33, a provision whose essential feature is to preserve parliamentary sovereignty on such

questions.

a. Section 33 does not permit non-binding judicial review

35. An effective s. 33 declaration precludes judicial review of legislation based on the

substance of the rights covered by the declaration. Judicial review is thus limited to assessing

compliance with requirements of the Constitution not covered by the s. 33 declaration.
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i. The consistent jurisprudence of this Court on s. 33 should be affirmed 

36. The text and purpose of s. 33, and this Court’s binding decision in Ford, preclude courts 

from doing indirectly what they cannot do directly; that is, review a legislature’s invocation of s. 

33 on substantive grounds.24  

37. Nothing in the text of s. 33 suggests that an enacting legislature must meet any 

substantive requirements, or set out any rationale, to properly invoke s. 33.25 As this Court 

confirmed in Ford, s. 33 imposes requirements of manner and form only, not substance.26 Ford 

is not only a foundational precedent of this Court, but it is also manifestly correct, and should not 

be overturned. 

38. This Court has noted that s. 33 can be used “even for purely political reasons.”27 This 

proposition is entirely at odds with any form of substantive judicial review of the invocation of s. 

33, beyond manner and form alone. This Court could not have been clearer in Ford: “[t]here is 

no reason why more should be required under s. 33.”28 The Quebec Court of Appeal was right to 

refuse to so impose any additional requirements.29 

39. Consistent with both the text of s. 33 and its purpose, the court’s role in the face of a s. 33 

invocation is confined to examining whether the manner and form requirements of the invocation 

 
24 Maxime St-Hilaire, Xavier Foccroulle Ménard, & Antoine Dutrisac, “Judicial Declarations 
Notwithstanding the Use of the Notwithstanding Clause? A Response to a (Non-)Rejoinder” in 
Peter L Biro, ed, The Notwithstanding Clause and the Canadian Charter: Rights, Reforms, and 
Controversies (Montreal: McGill-Queen’s University Press, 2024) 132 at 136, 139, 150-51 
[Recueil de sources des intimés/appelants incidents, Procureur Général du Québec et al, TAB 
17]; Sigalet (Notwithstanding Judicial Review) at 170, 173-74 [Alberta Authorities, TAB 7]. 
25 Ford at 740-41. 
26 Ford at 740-41. 
27 Ontario (Attorney General) v G, 2020 SCC 38, [2020] 3 SCR 629 at para 137 [Ontario v G]. 
28 Ford at 740-41; Working Families Coalition (Canada) Inc v Ontario (Attorney General), 2023 
ONCA 139 at paras 50, 56, aff’d on other grounds 2025 SCC 5 [Working Families]. 
29 Organisation mondiale sikhe du Canada c Procureur général du Québec, 2024 QCCA 254 at 
paras 254, 315 [QCCA Decision]. See also Working Families at paras 49-57. 

https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://canlii.ca/t/jbpb4#par137
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://canlii.ca/t/jvxww#par50
https://canlii.ca/t/jvxww#par56
https://canlii.ca/t/k9wf2
https://canlii.ca/t/k358h#par254
https://canlii.ca/t/k358h#par315
https://canlii.ca/t/jvxww#par49
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have been satisfied, not whether its use is appropriate.30 Those requirements of manner and form 

are recognized by Ford as being limited to the following:  

(1) a legislature must expressly declare in a statute that the statute or a provision of the 

statute operates notwithstanding ss. 2 or 7-15 of the Charter;31 

(2) to be express, the declaration must “ref[er] to the number of the section, subsection or 

paragraph of the Charter which contains the provision or provisions to be overridden”;32   

(3) the declaration applies only to shield claims of rights under ss. 2 and 7-15 of the 

Charter;  

(4) the declaration shall cease to have effect five years after it comes into force (subject to 

renewal) or on a specified earlier date;33 and  

(5) s. 33 cannot be invoked retroactively.34  

40. Nothing has changed in the legal landscape to cause this Court to overturn its precedent 

in Ford. That decision reflects an appreciation of s. 33 that is grounded carefully in its text, 

purpose, and context. As the Quebec Court of Appeal recounted, s. 33 has been controversial 

since its inception, with normative arguments both for and against remaining largely unchanged 

in the four decades of its existence.35 The fact that controversy persists does not convert the 

question into a new legal issue or suggest that the factual context has shifted. Indeed, the 

“parameters of the debate” have remained remarkably consistent.36  

 
30 Ford at 740-41; QCCA Decision at para 224. 
31 Ford at 740-41. 
32 Ford at 741. 
33 Charter, ss 33(3), 33(4). 
34 Ford at 740-41. 
35 QCCA Decision at para 231. 
36 Canada (Attorney General) v Bedford, 2013 SCC 72, [2013] 3 SCR 1101 at para 42. 

https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://canlii.ca/t/k358h#par224
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=30
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://canlii.ca/t/k358h#par231
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html#par42
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41. There is no groundswell in the jurisprudence favouring a wider scope for judicial review. 

On the contrary, this Court has consistently and repeatedly indicated that s. 33 precludes judicial 

review.37 

ii. Parliamentary sovereignty is undermined by judicial determinations that 
contradict the legislature on rights covered by a s. 33 declaration  

42. A s. 33 invocation necessarily removes a court’s ability to issue a declaration respecting 

the Charter-compliance of the legislation at issue.38 Any conclusion to the contrary undermines 

the text, purpose, and context of s. 33, and this Court’s decision in Ford.  

43. For example, it has been suggested that because s. 33(2) refers to the “operation” of 

legislation, that still leaves the question of the validity of the legislation open to judicial 

determination.39 This argument rests on the tenuous premise that it is possible for a law to be 

both invalid and operative, a constitutional and logical anomaly for which no precedent exists.  

44. A law can be valid but inoperative (as in cases where paramountcy applies), but the 

notion of a law that is invalid but operative is both bizarre and an affront to the rule of law.40 

Fortunately, there is no need for this Court to recognize a constitutional aberration of this nature: 

the constitutionally sound view is that statutes or provisions of statutes subject to a s. 33 

declaration remain operative because they remain valid by virtue of s. 33. In other words, a 

statute preserved by s. 33 must be valid, because validity is a necessary condition for operability.   

 
37 R v Hess; R v Nguyen, [1990] 2 SCR 906 at 926; Comité paritaire de l'industrie de la chemise v 
Potash; Comité paritaire de l'industrie de la chemise v Sélection Milton, [1994] 2 SCR 406 at 435-
6; Thomson Newspapers Co v Canada (Attorney General), [1998] 1 SCR 877 at 935. 
38 Ontario v G at para 137; Gosselin v Québec (Procureur général), 2002 SCC 84, [2002] 4 SCR 
429 at para 15. 
39 See e.g. Grégoire Webber, “Notwithstanding Rights, Review, or Remedy? On the 
Notwithstanding Clause and the Operation of Legislation” (2021) 71:4 UTLJ 510 at 528 [Book of 
Authorities of the Appellants, English Montreal School Board et al (EMSB Authorities), 
TAB B(5)]; Mémoire des Appelants Andréa Lauzon et al, filed April 22, 2025, at paras 80-91.  
40 The practice of issuing suspended declarations of invalidity in constitutional cases is consistent 

with this principle. Continued operation can only be secured by suspending the declaration of 

invalidity. Once a law is declared invalid, there is no way to maintain its continued operation.  

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii89/1990canlii89.pdf#page=21
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii92/1994canlii92.pdf#page=30
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii92/1994canlii92.pdf#page=30
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii829/1998canlii829.pdf#page=59
https://canlii.ca/t/jbpb4#par137
https://canlii.ca/t/1g2w1#par15
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45. Moreover, the view that s. 33 serves to protect the operability of invalid legislation 

fundamentally misconstrues the nature of judicial review for conformity with the Constitution. 

Where a law is declared invalid, it is due to its inconsistency with the Constitution as a whole, 

not merely its inconsistency with a particular provision considered in isolation.41 A law subject 

to a valid s. 33 declaration may be inconsistent with the judicial interpretation of ss. 2 or 7-15, 

but it does not follow that it is inconsistent with the Constitution as a whole, for a very simple 

reason: s. 33 is part of the Constitution. The effect of s. 33 is to allow legislatures to make 

authoritative determinations of the scope and limits of ss. 2 and 7-15, within the parameters set 

by the text of the provision.  

46. As a result, a statute covered by a s. 33 declaration is not invalid, because the statute 

conforms to the Constitution by operation of s. 33. There is thus no legal basis for a court to 

issue what is in effect an advisory ruling on what the Constitution would require in the absence 

of s. 33.  

47. This result follows directly from the meaning and purpose of the provision, namely that it 

serves to establish and preserve parliamentary sovereignty in relation to the scope and limits of 

ss. 2 and 7-15. Any judicial determination that contradicts the legislature on the scope and limits 

of a rights claim covered by a s. 33 declaration fails to give full effect to the principle of 

parliamentary sovereignty. Non-binding or advisory determinations by a court would amount to 

a power to contradict what is intended to be an authoritative determination by the legislature. 

48. A declaratory judgment in the face of a valid s. 33 invocation would impermissibly limit 

the “umbrella of protection” provided by s. 33 of the Charter.42 In so doing, it would stray from 

the judicial role to make determinations of what the law requires, into what it could or should 

require in a hypothetical world where s. 33 had not been invoked. It would involve using already 

overburdened judicial resources to provide “gratuitous advice” on a theoretical or hypothetical 

 
41 Robert Leckey & Eric Mendelsohn, "The Notwithstanding Clause: Legislatures, Courts, and the 
Electorate" (2022) 72 UTLJ 189 at 193 [Leckey & Mendelsohn] [EMSB Authorities, TAB 
B(2)]. 
42 Saskatchewan (Minister of Education) v UR Pride Centre for Sexuality and Gender Diversity, 
2025 SKCA 74 at para 233 (per Caldwell JA, dissenting) [UR Pride], citing QCCA Decision at 
paras 348-351, 359. 

https://canlii.ca/t/kdr05#par233
https://canlii.ca/t/k358h#par348
https://canlii.ca/t/k358h#par359
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issue tantamount to a private reference,43 and overstep the court’s jurisdictional bounds under the 

Constitution. 

49. The proper limit on the judicial role in the face of s. 33 is reinforced by s. 33(2), which, 

in both English and French, directs courts to reason as if the Charter rights in question did not 

apply.44 The counterfactual language in s. 33(2) clarifies how an ordinary statute can 

authoritatively determine the scope and limits of constitutionally entrenched rights.45 The answer 

is simple: the statute has the operation/effet that it would have in a world without the Charter 

rights in question. Needless to say, in such a world, substantive judicial review based on those 

rights would be impossible, regardless of the type of remedy sought.  

iii. Judicial review in the face of s. 33 is contrary to principles of justiciability 

50. Non-binding judicial review also contradicts basic principles of justiciability, requiring 

the court to effectively hypothesize what the law would require in the absence of a s. 33 

declaration. 

51. This Court has previously stated that s. 33 qualifies the powers of the courts to determine 

issues of justiciability: “[u]ltimately, the courts are constitutionally charged with drawing the 

boundaries of justiciability, except as qualified by s. 33.”46 This statement recognizes that when 

there is a legislative determination of rights under s. 33, questions of the scope and limits of 

those rights are non-justiciable.  

52. In Wall, this Court wrote: 

There is no single set of rules delineating the scope of justiciability. Indeed, 
justiciability depends to some degree on context, and the proper approach to 
determining justiciability must be flexible. The court should ask whether it has 
the institutional capacity and legitimacy to adjudicate the matter…. In 
determining this, courts should consider “that the matter before the court would 
be an economical and efficient investment of judicial resources to resolve, that 
there is a sufficient factual and evidentiary basis for the claim, that there would be 

 
43 UR Pride at paras 255, 314 (per Caldwell JA, dissenting). 
44 Charter, s 33(2). 
45 Sigalet (Legislated Rights as Trumps) at 78-82. 
46 Canada (Auditor General) v Canada (Minister of Energy, Mines and Resources), [1989] 2 SCR 
49 at 91. 

https://canlii.ca/t/kdr05#par255
https://canlii.ca/t/kdr05#par314
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://www.canlii.org/en/commentary/doc/2024CanLIIDocs2314#5__Subjunctive_Operation
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii73/1989canlii73.pdf#page=43
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an adequate adversarial presentation of the parties’ positions and that no other 
administrative or political body has been given prior jurisdiction of the matter by 
statute.”47  

53. As this Court has acknowledged, s. 33 qualifies the boundaries of justiciability. It does so 

by giving “prior jurisdiction” to the legislature, to use the language of Wall. Accordingly, courts 

lack the “institutional … legitimacy” to consider matters that have already been authoritatively 

determined by a legislative invocation of s. 33.48 The purpose of s. 33, again, was to preserve 

parliamentary sovereignty in such matters; accordingly, parliamentary sovereignty properly 

constrains the judicial role where s. 33 has been validly invoked. 

iv. Hypothetical judicial review inappropriately draws courts into the political 
realm 

54. It has been suggested that the time-limited nature of a s. 33 declaration justifies a role for 

courts in issuing non-binding rulings, in order to better inform voters who will have an 

opportunity to consider the s. 33 declaration at the next general election.49 However, in addition 

to being contrary to the text and purpose of s. 33, as well as principles governing justiciability, 

judicial review for such an expressly political purpose would be contrary to the judicial role.  

55. Engaging in judicial review for the express purpose of informing the electorate of the 

court’s views on a hypothetical question would insert the court into an electoral process in a 

manner that is entirely without precedent. A court proceeding on this basis would effectively 

become an interest group vying for the attention of voters in a political forum.  

56. The argument that voters need to be “informed” of the courts’ view represents a judge-

centric view of rights that is fundamentally at odds with the purpose of s. 33, which affirms a 

 
47 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v Wall, 2018 SCC 26, 
[2018] 1 SCR 750 at para 34 [emphasis added, citations omitted] [Wall]. 
48 Wall at para 34, citing Lorne M Sossin, Boundaries of Judicial Review: The Law of Justiciability 
in Canada, 2nd ed (Toronto: Carswell, 2012) at 294. 
49 Leckey & Mendelsohn at 197-8 [EMSB Authorities, TAB B(2)]; Adams & Bower at 142; UR 
Pride at paras 121-24. 

https://canlii.ca/t/hs9lr#par34
https://canlii.ca/t/hs9lr#par34
https://www.constitutionalstudies.ca/wp-content/uploads/2023/12/05_ADAMS_BOWER.pdf#page=22
https://canlii.ca/t/kdr05#par121
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tradition by which rights are delineated and specified by a process of political contestation in the 

legislature.  

57. The concept of “constitutional dialogue” should not be used as a justification to insert the 

judiciary into an electoral process; this would conflate constitutional dialogue between the 

judicial branch and the legislative and executive branches, with the democratic dialogue between 

the electorate and elected representatives that takes place through parliamentary debates and 

elections.50 Section 33 calls for the latter. 

58. It is not necessary to involve the courts in order to ensure that voters are adequately 

informed of the legal implications of a s. 33 declaration. Section 33 requires an express 

declaration set out in duly enacted legislation. This express declaration speaks for itself, 

signalling to voters that the legislature deemed it necessary to assert its own understanding of 

rights,51 which can in turn be contested in the political arena.  

59. The electorate acts as the “ultimate check” on the use of s. 33,52 and voters are both 

constitutionally empowered and capable of carrying out this role without advisory assistance 

from the judiciary. As Iacobucci and Arbour JJ wrote in Doucet-Boudreau, “[c]oncern for the 

limits of the judicial role is interwoven throughout the law.”53 Nowhere is this more apparent 

than with respect to s. 33, whose very purpose is to preserve parliamentary sovereignty by 

enabling elected legislatures to authoritatively determine the law in certain defined 

circumstances. Proper judicial roles under the Constitution should be respected. 

b. Section 28 does not permit judicial review where s. 33 has been validly invoked 

60. Similarly, s. 28 of the Charter does not impose substantive limits on s. 33, and cannot 

provide a distinct basis for judicial review of legislation in the face of a s. 33 declaration. Section 

28 states: 

 
50 See UR Pride at paras 253-55 (per Caldwell JA, dissenting). 
51 Ford at 740-41. 
52 Leckey & Mendelsohn at 198 [EMSB Authorities, TAB B(2)]. 
53 Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 SCR 3 at para 
34 [Doucet-Boudreau]. 

https://canlii.ca/t/kdr05#par253
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.pdf#page=29
https://canlii.ca/t/4nx4#par34
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Notwithstanding anything in this Charter, the rights and freedoms referred to in 
it are guaranteed equally to male and female persons.54 

61. Section 28 is not an independent source of rights. If s. 33 is invoked in relation to rights 

covered by ss. 2 or 7-15, the scope and limits of those rights are subject to authoritative 

determination by the legislature. Section 28 cannot change that outcome, since the content of s. 

28 is expressly dependent on rights and freedoms protected in other provisions of the Charter, 

some of which are subject to s. 33.  

62. This structural reality means there is very little work for s. 28 in relation to a right that is 

subject to a s. 33 declaration. Where s. 33 is invoked, the underlying Charter right, as it is, 

remains guaranteed equally to male and female persons: for both male and female persons, the 

scope and limits of the right are made subject to a legislative determination that is immune from 

substantive judicial review.  

i. The purpose of s. 28 of the Charter is to ensure that male and female 
persons benefit equally from the Charter; it does not limit s. 33 

63. Purposively interpreted in light of its text and context, s. 28 affirms that male and female 

persons benefit equally from Charter rights and freedoms. As such, it qualifies the content and 

scope of rights and freedoms set out in ss. 2 to 23 of the Charter.55 It does not itself guarantee 

any independent right, but instead references rights enumerated in ss. 2 to 23 and speaks to the 

content of their guarantee. Section 28 is thus framed in a manner that is relational, rather than 

stand-alone.56  

64. In particular, s. 28 does not establish a right to equality – that work is done by s. 15(1). 

Rather, s. 28 affirms that the right to equality “referred to in [s. 15]”, like all other rights 

 
54 Charter, s 28 [emphasis added]. 
55 Gerard J Kennedy, “They’re All Interpretive: Towards a Consistent Approach to SS 25-31 of 
the Charter” (2023) 56 UBC L Rev 743 at 766 [Kennedy] [Alberta Authorities, TAB 6]. 
56 Jesse Hartery, “Equality and the Notwithstanding Clause: Considering the Nature and 
Application of Section 28 of the Canadian Charter” (2023) 64 C de D 683, 2023 CanLIIDocs 3477 
at 699 [Hartery]; Dwight Newman, KC, “The Interaction Between the Section 33 
Notwithstanding Clause and the Section 28 Sex Equality Clause” online (SSRN) at 2-3 
[forthcoming in Sup Ct L Rev in 2025/26] [Newman (Interaction)]. 

https://laws-lois.justice.gc.ca/eng/Const/page-12.html#:%7E:text=Rights%20guaranteed%20equally%20to%20both%20sexes
https://canlii.ca/t/7nn2f
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5397992
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“referred to in [the Charter]”, is guaranteed equally to male and female persons. The purpose of 

s. 28 is thus to protect or safeguard the equality of application of Charter rights and freedoms, as 

they are, between male and female persons.57 

65. The case law on s. 28 generally supports this view – the provision is not a stand-alone 

conferral of rights and cannot be “contravened”58 in a manner that gives rise to independent 

grounds to invalidate a law.59 Rather, s. 28 is seen as an interpretive aid to inform the proper 

scope and content of the rights guaranteed by other provisions the Charter.60 For example, s. 28 

has been used to conceptualize ss. 7 and 11(d) rights to accord with women’s rights in the 

context of sexual assault.61 

66. Section 28 also reflects a core constitutional value that can influence both statutory 

interpretation and the development of the common law.62 For example, in her dissent in Symes, 

L’Heureux-Dubé J described ss. 15 and 28 as provisions that “encompass and embrace the 

importance and significance of equality between the sexes”, and reflect Charter values that 

 
57 Hartery at 699. 
58 McIvor v Canada (Registrar of Indian & Northern Affairs), 2009 BCCA 153 at para 64, leave 
to appeal to SCC refused, 33201 (Nov 5, 2009) [McIvor]; Hak c Procureure générale du Québec, 
2019 QCCA 2145 at para 130 (per Mainville JA), leave to appeal to SCC refused, 39016 (Apr 9, 
2020). 
59 Ibid; see also Re Boudreau and Lynch (1984), 16 DLR (4th) 610, 1984 CanLII 3055 at para 13 
(NSSC, Appeal Div); R v Lucas (1986), 27 CCC (3d) 229, 1986 CanLII 4762 (ONCA) at 235; 
Kennedy at 746 and 773-76 [Alberta Authorities, TAB 6]; Maxime St-Hilaire, “L’article 28 de 
la Charte canadienne des droits et libertés: des dispositions interprétatives sujettes à interprétation” 
(4 February 2020), online (blog): https://doubleaspect.blog/2020/02/04/25293/ [St-Hilaire 
(Online)]; Hartery at 686, 690. 
60 McIvor at para 64; Dickson v Vuntut Gwitchin First Nation, 2024 SCC 10 at para 173 [Dickson];  
R v Barton, 2017 ABCA 216 at para 262, rev’d in part 2019 SCC 33, [2019] 2 SCR 579; R v Red 
Hot Video Ltd (1985), 18 CCC (3d) 1, 1985 CanLII 633 (BCCA), (per Anderson JA, concurring), 
leave to appeal to SCC refused, 19396 (31 July 1985); R v Brown, 2022 SCC 18, [2022] 1 SCR 
374 at para 70; New Brunswick (Minister of Health & Community Services) v G(J), [1999] 3 SCR 
46 at paras 112-13. 
61 R v Seaboyer; R v Gayme, [1991] 2 SCR 577 at 603-4 (per McLachlin J, as she then was, for the 
majority) and 698-99 (per L’Heureux-Dubé J, dissenting in part); R v Mills, [1999] 3 SCR 668 at 
paras 90, 94 [Mills]. 
62 Symes v Canada, [1993] 4 SCR 695 at 819 (per L’Heureux-Dubé J, dissenting) [Symes]; R v 
Park, [1995] 2 SCR 836 at para 38; Mills at paras 90, 94. 

https://canlii.ca/t/7nn2f
https://canlii.ca/t/230zn#par64
https://canlii.ca/t/26h7t
https://canlii.ca/t/j3xk2#par130
https://canlii.ca/t/j6cwn
https://canlii.ca/t/230zn#par64
https://canlii.ca/t/gcdv1#par13
https://canlii.ca/t/gd9fm#page=235
https://doubleaspect.blog/2020/02/04/25293/
https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://canlii.ca/t/230zn#par64
https://canlii.ca/t/k3qd5#par173
https://canlii.ca/t/h4l20#par262
https://canlii.ca/t/j0fqj
https://www.canlii.org/en/ca/scc/doc/2019/2019scc33/2019scc33.pdf
https://canlii.ca/t/22kjc
https://www.scc-csc.ca/cases-dossiers/search-recherche/19396/
https://canlii.ca/t/jp648#par70
https://canlii.ca/t/1fqjw#par112
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii76/1991canlii76.pdf#page=27
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii76/1991canlii76.pdf#page=122
https://canlii.ca/t/1fqkl#par90
https://canlii.ca/t/1fqkl#par94
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii55/1993canlii55.pdf#page=819
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii104/1995canlii104.html#par38
https://canlii.ca/t/1fqkl#par90
https://canlii.ca/t/1fqkl#par94
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ensure that statutory interpretation “does not run contrary to, but rather enhances, these 

principles.”63  

67. The purpose of s. 28 is reflected in its legislative history. Section 28 of the Charter was 

included in response to repeated requests and proposals from women’s groups.64 As 

commentators have noted, these were motivated by: (1) dissatisfaction with the interpretation of 

the equality protection in the Canadian Bill of Rights and American equality law; and (2) 

wariness of the proposal to include what is now s. 27 in the Charter (and later, s. 25), particularly 

a concern that these provisions could be construed as enabling the Charter to permit sex 

discrimination based on cultural values.65 

68. Section 28 was thus included to address the broader concern that rights protections could 

be interpreted in a manner that enables inequality between men and women. The section 

provides general or interpretive direction that requires courts to apply constitutional rights in a 

manner that favours gender equality, over all other interpretive principles. Thus, s. 28 requires 

courts to “actively turn their minds to gender equality when interpreting Charter rights and 

freedoms.”66 The concept has been referred to as the “constitutional gender audit.”67 

69. The role of s. 28 as a general or interpretive provision, dependent on rights guaranteed in 

other provisions of the Charter, is consistent with its placement within the “General” section of 

the Charter, alongside other provisions that similarly aid in the interpretation of other provisions 

 
63 Symes at 819 (per L’Heureux-Dubé J, dissenting). 
64 QCCA Decision at para 431. 
65 Kerri A Froc, “The Untapped Power of Section 28 in the Canadian Charter of Rights and 
Freedoms” (PhD Thesis, Faculty of Law, Queen’s University, 2015) at 137-40 and 203-06 [Froc 
(Untapped Power)]; Hartery at 690, 697; St-Hilaire (Online), citing Barry L Strayer, “In the 
Beginning… The Origins of Section 15 of the Charter” (2006) 5:1 JL & Equality 13 at 13-24 
[Alberta Authorities, TAB 1]. 
66 Cee Strauss, “Section 28’s Potential to Guarantee Substantive Gender Equality in Hak c 
Procureur général du Québec” (2021) 33:1 CJWL 84 at 97 [Strauss] [Alberta Authorities, TAB 
4]. 
67 Helen Irving, Gender and the Constitution: Equity and Agency in Comparative Constitutional 
Design (Cambridge, UK: Cambridge University Press, 2008) at 64 [Alberta Authorities, TAB 
8], cited in Froc (Untapped Power) at 408; see also Strauss at 95 [Alberta Authorities, TAB 4]. 

https://canlii.ca/t/1frw1
https://canlii.ca/t/k358h#par431
https://qspace.library.queensu.ca/server/api/core/bitstreams/e6f01301-32a7-47f0-a66d-e60aa9e10302/content
https://qspace.library.queensu.ca/server/api/core/bitstreams/e6f01301-32a7-47f0-a66d-e60aa9e10302/content#page=144
https://qspace.library.queensu.ca/server/api/core/bitstreams/e6f01301-32a7-47f0-a66d-e60aa9e10302/content#page=210
https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://doubleaspect.blog/2020/02/04/25293/
https://qspace.library.queensu.ca/server/api/core/bitstreams/e6f01301-32a7-47f0-a66d-e60aa9e10302/content#page=415
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or dictate priority rules where conflicts between constitutional rights arise (including ss. 25 to 

31).68 Section 28 is “general” in the sense that its express reference point is the set of rights 

protected by other provisions of the Charter. Some scholars have suggested that it is as though s. 

28 should be read as the last paragraph of every other Charter right.69 In this way, the provision 

ensures that all Charter rights are “guaranteed equally.” 

70. While s. 28 is unique within the Charter, its function is broadly similar to that of s. 10 of 

the Quebec Charter.70 Section 10 of the Quebec Charter states, in part: “[e]very person has a 

right to full and equal recognition and exercise of his human rights and freedoms, without 

distinction, exclusion or preference…”71 Similar to s. 28 of the Charter, s. 10 of the Quebec 

Charter is also a guarantee of equality in the exercise of other human rights and freedoms – not 

an independent stand-alone equality guarantee.72  

71. This Court has explained that s. 10 of the Quebec Charter protects equality “only in the 

exercise of other rights and freedoms guaranteed by the Charter”73 and has confirmed that s. 10 

“does not establish an independent right to equality.”74 Section 28 is structured similarly and 

operates in a similar manner: it directs a particular approach to the equal application of rights 

protected by other provisions, but it is neither independent nor absolute.75  

 
68 Asher Honickman, “Deconstructing Section 28” (29 June 2019), online: < 
https://www.ruleoflaw.ca/articles/deconstructing-section-28/>. 
69 See e.g. Strauss at 95 [Alberta Authorities, TAB 4]. 
70 Charter of Human Rights and Freedoms, CQLR c C-12 [Quebec Charter]; see Hartery at 699-
702. 
71 Quebec Charter, s 10 [emphasis added]. 
72 See e.g. David Robitaille, “Non-indépendance et autonomie de la norme d’égalité québécoise: 
des concepts ‘fondateurs’ qui méritent d’être mieux connus”, (2004) 35 RDUS 103, 
2004 CanLIIDocs 395 at 141; François Chevrette, “La disposition limitative de la Charte des 
droits et libertés de la personne: le dit et le non-dit”, (1987) 21 RJT 461 at 470. 
73 Quebec (Commission des droits de la personne et des droits de la jeunesse) v Bombardier Inc 
(Bombardier Aerospace Training Center), 2015 SCC 39, [2015] 2 SCR 789 at para 53. 
74 Ward v Quebec (Commission des droits de la personne et des droits de la jeunesse), 2021 SCC 
43, [2021] 3 SCR 176 at para 35 [Ward]. 
75 See e.g. Hartery at 687. 

https://www.ruleoflaw.ca/articles/deconstructing-section-28/
https://canlii.ca/t/56kkc
https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html?resultId=60f51bc663e945f0ad26f74eb4709bd6&searchId=2025-08-25T12:02:35:850/8e1c44fa06af42cca677536c7a73e6a4#CHAPTER_I_1_RIGHT_TO_EQUAL_RECOGNITION_AND_EXERCISE_OF_RIGHTS_AND_FREEDOMS_15249
https://www.canlii.org/fr/doctrine/doc/2004CanLIIDocs395#page_39
https://chevrette-marx.openum.ca/files/sites/136/2017/05/FC-La-disposition-limitative-de-la-Charte-des-droits-et-libertes-de-la-personne-le.pdf#page=10
https://canlii.ca/t/gk9vn#par53
https://canlii.ca/t/jk1tl#par35
https://canlii.ca/t/7nn2f
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72. The natural implication is that s. 28 does not limit the application or use of s. 33 of the 

Charter. While s. 33 is part of the Charter, it does not contain any of the rights or freedoms 

“referred to in” the Charter, and s. 28 therefore does not apply to it. Again, where s. 33 is 

invoked by a legislature, the effect is to subject the scope and limits of the rights in question to 

legislative determination, in keeping with the principle of parliamentary sovereignty. Jesse 

Hartery states the point this way: “when s. 33 is properly invoked, s. 28 cannot overcome the 

declaration with respect to ss. 2 and 7-15 and serve to invalidate legislation. It continues to 

apply, but has no utility in that specific context.”76  

ii. Section 28 will always have relevance to rights that are not or cannot be 
subject to s. 33 

73. Even though s. 28 does not limit the use or operation of s. 33 of the Charter, s. 28 

remains important even in the face of a s. 33 invocation. In particular, s. 28 will always have 

continued relevance with respect to rights that cannot be subject to s. 33, namely: ss. 3 to 5 

(democratic rights), s. 6 (mobility rights) and ss. 16 to 23 (language rights).77 Indeed, this is 

affirmed by the drafting history of the provisions, which resulted in the removal of any specific 

reference to s. 28 in the language of s. 33, or vice versa.  

74. Section 28 was introduced into the draft Charter in April 1981, prior to any introduction 

of a version of the notwithstanding clause. The notwithstanding clause came later, and formed a 

key element in the “compromise that enabled patriation.”78  

75. Debate arose shortly thereafter as to the potential interaction between the existing s. 28, 

and the newly added s. 33, largely centering around whether s. 28 could or should be included as 

one of the provisions that could itself be subjected to a s. 33 override.79 A November 5, 1981 

working draft of the Charter would have included express reference to s. 28 in s. 33, and vice 

versa:  

 
76 Hartery at 722-23 [emphasis added]; see also QCCA Decision at para 505. 
77 Hartery at 704-7. 
78 Adams & Bower at 125, citing Strayer at 89 [Alberta Authorities, TAB 2] and Romanow et al 
at 207-12 [Alberta Authorities, TAB 11]. 
79 Hartery at 705. 
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28. Notwithstanding anything in this Charter except section 33, the rights and 
freedoms referred to in it are guaranteed equally to male and female persons. 

33. (1) Parliament or the legislature of a province may expressly declare in Act of 
Parliament or of the legislature, as the case may be, that the Act or a provision 
thereof shall operate notwithstanding a provision included in section 2, sections 7 
to 15 or section 28 of the Canadian Charter of Rights and Freedoms.80 

76. However, this proposal raised concerns among senior federal and provincial officials that 

the provisions could have the unintended effect of allowing gender discrimination in respect of 

other non-derogable Charter rights (those that are not subject to s. 33 – particularly, ss. 3 to 6 

and 16 to 23). The fear was that, if s. 33 expressly referred to s. 28 (such that s. 33 could be 

invoked with respect to s. 28 itself), it could have the collateral effect of permitting s. 33 to 

sanction a law that discriminates based on sex in respect of Charter rights that are not themselves 

subject to s. 33.81 For example, s. 33 could potentially be invoked to permit the operation of a 

law that unequally limited women’s right to vote, even though s. 33 cannot be directly invoked 

with respect to s. 3 of the Charter. This specific concern was highlighted in a Telex from the 

federal Deputy Minister of Justice to provincial counterparts: 

As drafted, section 33 with section 28 included would allow laws which could 
override categories of rights which are not otherwise subject to section 33 
override. For example, a voting law could be enacted which conferred the right to 
vote unequally on men and women even though democratic rights are not subject 
to the override clause. This was not the intention…82 

 
80 PrimaryDocuments.ca, “Book in Progress: The Notwithstanding Clause (2025)”, forthcoming, 
online, specifically Consolidation of proposed constitutional resolution, Working Draft (5 
November 1981) [emphasis added]. 
81 See e.g. PrimaryDocuments.ca, “Book in Progress: The Notwithstanding Clause (2025)”, 
forthcoming, online: <https://primarydocuments.ca/book-in-progress-the-notwithstanding-clause-
2025/>, specifically: November 16, 1981 Telex from Roger Tassé (federal Deputy Minister of 
Justice) to all provincial Deputy Attorneys General and Deputy Ministers for Intergovernmental 
Affairs (except Quebec): “Override of Section 28 in Section 33 of Charter and Wording of 
Mobility Rights Derogation Under Section 6(4)”; November 18, 1981 Telex from Roy Romanow 
(Saskatchewan Minister of Intergovernmental Affairs) to Jean Chrétien (federal Minister of 
Justice); November 19, 1981 Memorandum titled “Override Clause in Relation to Section 28 of 
Charter”. 
82 Ibid, specifically: “Override of Section 28 in Section 33 of Charter and Wording of Mobility 
Rights Derogation Under Section 6(4)” [emphasis added]. 

https://primarydocuments.ca/book-in-progress-the-notwithstanding-clause-2025/
https://primarydocuments.ca/wp-content/uploads/1981/11/Nov5WorkingDraft.pdf
https://primarydocuments.ca/wp-content/uploads/1981/11/Nov5WorkingDraft.pdf
https://primarydocuments.ca/book-in-progress-the-notwithstanding-clause-2025/
https://primarydocuments.ca/book-in-progress-the-notwithstanding-clause-2025/
https://primarydocuments.ca/wp-content/uploads/2024/01/TasseTelexNov161981.pdf
https://primarydocuments.ca/wp-content/uploads/2024/01/TasseTelexNov161981.pdf
https://primarydocuments.ca/wp-content/uploads/1981/11/14-15.pdf
https://primarydocuments.ca/wp-content/uploads/2024/01/NonObstanteSec28.pdf
https://primarydocuments.ca/wp-content/uploads/2024/01/NonObstanteSec28.pdf
https://primarydocuments.ca/wp-content/uploads/2024/01/TasseTelexNov161981.pdf
https://primarydocuments.ca/wp-content/uploads/2024/01/TasseTelexNov161981.pdf
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77. Different proposals to address the concern were considered, with some adjustments 

reflected in a resolution presented to the House of Commons on November 20, 1981.83 However, 

a lack of clarity remained.84 As such, later that same day, an amendment was proposed to strike 

out the reference to s. 33 in s. 28, and to strike out the reference to s. 28 in s. 33, thus addressing 

the substance of the concern that s. 33 could enable gender-based discrimination with respect to 

Charter rights not subject to s. 33.85 The amendment was adopted on November 24, 1981,86 and 

the proposed text now reflects that which exists in the Charter today. 

78. The initial fears may have been overstated, given the general and interpretive role that s. 

28 plays within the Charter. Nonetheless, the ultimate decision to delete the reference to s. 28 in 

s. 33 makes it clear that s. 33 cannot be used to target s. 28 itself.87 However, this does not mean 

that s. 28 limits the reach of s. 33, or precludes an authoritative legislative determination of rights 

protected under ss. 2 and 7-15.  

79. The proper interaction between ss. 28 and 33 was best expressed by then-Leader of the 

Opposition Joe Clark, when introducing the November 20, 1981 amendment to remove the 

added text in ss. 28 and 33 and restore the original language of both provisions: 

I want to deal with the substance of what we are proposing. The substance of our 
amendment guarantees that men and women will have equal access to the rights 
and freedoms set out in the Charter of Rights and Freedoms proposed in this 
resolution. Some of those rights and freedoms will already be limited by the 
application of Section 33. However, where they exist they will exist absolutely 
equally for women and for men.  

 
83 House of Commons Debates, 32nd Parl, 1st Sess, No 12 (20 November 1981) at 12992-93, 

which would have kept the reference to s. 33 in s. 28, and added the phrase “or section 28 of this 

Charter in its application to discrimination based on sex referred to in section 15” to the text of s. 

33; see also Hartery at 693. 
84 See e.g. House of Commons Debates, 32nd Parl, 1st Sess, No 12 (20 November 1981) at 13049 
(J. Clark). 
85 House of Commons Debates, 32nd Parl, 1st Sess, No 12 (20 November 1981) at 13050 (J. Clark). 
86 House of Commons Debates, 32nd Parl, 1st Sess, No 12 (24 November 1981) at 13200. 
87 Hartery at 693, 698, and 704-5; Mary Dawson, “From the Backroom to the Front Line: Making 
Constitutional History or Encounters with the Constitution: Patriation, Meech Lake, and 
Charlottetown”, (2012) 57:4 McGill LJ 955, 2012 CanLIIDocs 204 at 968-9. 

https://parl.canadiana.ca/view/oop.debates_HOC3201_12/78
https://parl.canadiana.ca/view/oop.debates_HOC3201_12/79
https://canlii.ca/t/7nn2f
https://parl.canadiana.ca/view/oop.debates_HOC3201_12/134
https://parl.canadiana.ca/view/oop.debates_HOC3201_12/135
https://parl.canadiana.ca/view/oop.debates_HOC3201_12/281
https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://www.canlii.org/en/commentary/doc/2012CanLIIDocs204#F__After_the_Conference
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… 
What this does is remove the non obstante clause from Section 28. It restores the 
guarantee of equality of male and female persons to the position enjoyed when 
the accord was tabled in this House of Commons by the Prime Minister of Canada 
after his meeting with the first ministers.88 

80. It should be noted that even though s. 28 cannot permit judicial review based on the 

substance of a right subject to a valid s. 33 declaration, it nevertheless sends an important signal 

to the legislature when invoking s. 33: as the authoritative decision-maker, the legislature should 

have special regard for the principle of gender equality in its own determinations on the scope 

and limits of rights, despite the fact that these legislative determinations are not themselves 

subject to judicial review.  

iii. The opening phrase in s. 28 (“notwithstanding anything in this Charter”) 
does not enable judicial review in relation to rights subject to a s. 33 
declaration 

81. The use of the phrase “[n]otwithstanding anything in this Charter” in the opening text of 

s. 28 does not change its operation as a general or interpretive provision dependent on rights and 

freedoms enumerated elsewhere in the Charter. Section 28, like all Charter provisions, must be 

interpreted based on its text considered in context, and in light of its purpose and role in the 

Charter.89  

82. The use of the word “notwithstanding” in s. 28 ensures its priority over the other 

interpretive directions contained in the “General” section of the Charter. The “notwithstanding” 

language also ensures that all Charter rights, as they are, are guaranteed equally to men and 

women.  

83. However, the phrase “notwithstanding anything in this Charter” cannot transform s. 28 

into an independent guarantee of rights. Since s. 28 is wholly dependent on other rights, some of 

which are themselves subject to s. 33, it cannot immunize those rights from s. 33.  

 
88 House of Commons Debates, 32nd Parl, 1st Sess, No 12 (20 November 1981) at 13049 and 
13050 (J. Clark) [emphasis added].  
89 Quebec (Attorney General) v 9147-0732 Québec inc, 2020 SCC 32, [2020] 3 SCR 426 at para 
13. 

https://parl.canadiana.ca/view/oop.debates_HOC3201_12/134
https://parl.canadiana.ca/view/oop.debates_HOC3201_12/135
https://canlii.ca/t/jbf0p#par13
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84. The history of s. 28’s inclusion in the Charter reflects this principle. As noted above, it 

predates the inclusion of s. 33; the words “[n]otwithstanding anything in this Charter” were not 

directed at s. 33, but rather were included to counteract s. 27 of the Charter and ensure that other 

Charter provisions did not become a new source of women’s inequality.90  

85. Section 28’s use of the term “notwithstanding” grants the provision a certain priority, but 

it does not transform the provision into something it is not. Section 28 remains relational, and 

informs the content of rights set out in other provisions of the Charter. It does not negate the 

application of s. 33 to laws that discriminate on the basis of sex, because where s. 33 is invoked 

in relation to ss. 2 or 7-15, the content of the Charter right has already been authoritatively 

determined by the legislature. The underlying Charter right, as it is, remains guaranteed equally 

to male and female persons. For both male and female persons, the right is subject to legislative 

determination. This legal result follows because s. 28 is not independent; it is both dependent on, 

and complementary to, rights and freedoms protected by other provisions of the Charter.91 

86. This approach is consistent with the interaction between s. 28 and other elements of the 

Charter, including s. 1 and s. 32. For example, where an underlying right or freedom has been 

appropriately limited under s. 1, s. 28 does not override that consequence, despite the fact that s. 

28 applies “notwithstanding anything in this Charter”.  

87. If s. 28 were an independent source of rights that could override a s. 33 declaration, the 

broad and imperative non-obstante language in the text of the provision would necessarily also 

make it immune from reasonable limits under s. 1 – an absurd result at odds with the architecture 

of the Charter and the widely accepted view that all rights are subject to reasonable limits. As 

pointed out by the Ontario Superior Court: 

If [s. 28] were to be considered as something more than merely emphasizing that 
in s. 15 and in other sections of the Charter men and women were to be treated 
equally, then it would override all sections, including s. 1. If this were so, there 
could be no limits of any sort prescribed by law upon the equality of the sexes. 
This would mean that there could be no restrictions upon them, even to prohibit 
matters contrary to public decency; it would prohibit, under s. 15(2), affirmative 

 
90 Hartery at 705; Kerri A Froc, “Are You Serious? Litigating Section 28 to Defeat the 
Notwithstanding Clause” (2023) 114 SCLR (2d) 267 at 275-76 [Alberta Authorities, TAB 10]. 
91 Hartery at 710-11. 

https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
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action programmes based on sex. I do not believe that it was the intent of the 
Charter to destroy reasonable limits that may be prescribed by law, or to prohibit 
affirmative action programmes that might be desirable under s. 15(2).92 

88. Indeed, this Court has upheld the constitutionality of laws that prima facie limit s. 15(1) 

Charter rights by drawing discriminatory distinctions between women and men, because the 

laws were reasonable and demonstrably justified under s. 1 of the Charter.93 This result would 

not be possible if s. 28 were an independent source of rights that took priority over every other 

provision of the Charter, including s. 1. 

89. When the role of s. 28 is considered in the context of the constitutional text and 

architecture, it becomes clear that s. 1 remains relevant and applicable: as the content of s. 28 is 

relationally tied to rights set out in other provisions of the Charter, reasonable limitations on 

those rights remain possible.94  

90. Reasonable limitations in the context of s. 10 of the Quebec Charter operate in a similar 

manner: where the underlying right is reasonably limited or inapplicable, so too is the s. 10 

equality guarantee with respect to that provision.95 

91. The same is true for s. 28’s interaction with s. 32 of the Charter. Section 32 limits the 

application of the Charter to the state and state action.96 If s. 28 were an independent source of 

rights that took priority over all other provisions of the Charter, including s. 32, it would extend 

to protect the equal exercise of rights to male and female persons in the private sphere as well as 

 
92 Re Blainey and Ontario Hockey Association et al (1985), 52 OR (2d) 225, 1985 CanLII 2158 
(Sup Ct), rev’d on other grounds (1986), 54 OR (2d) 513, 1986 CanLII 145 (CA), leave to appeal 
to SCC refused, 19919 (26 Jun 1986). See also Kennedy at 798-99 [Alberta Authorities, TAB 
6]; Newman (Interaction) at 6. 
93 See e.g. Centrale des syndicats du Québec v Quebec (Attorney General), 2018 SCC 18, [2018] 
1 SCR 522 and Newfoundland (Treasury Board) v NAPE, 2004 SCC 66, [2004] 3 SCR 381. 
94 Hartery at 710; Dale Gibson, “Reasonable Limits under the Canadian Charter of Rights and 
Freedoms” (1985) 15:1 Man LJ 27, 1985 CanLIIDocs 138 at 28; Kennedy at 798-99 [Alberta 
Authorities, TAB 6]. 
95 Ward at paras 37-40 (per Wagner CJC and Côté J) and paras 186-7 (per Abella and Kasirer JJ, 
dissenting); Mouvement laïque québécois v Saguenay (City), 2015 SCC 16, [2015] 2 SCR 3 at 
paras 89-90. 
96 Charter, s 32; Dickson at paras 41-42. 

https://canlii.ca/t/g16xp
https://canlii.ca/t/1p705
https://www.scc-csc.ca/cases-dossiers/search-recherche/19919/
https://canlii.ca/t/hrx1q
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.pdf
https://www.canlii.org/en/ca/scc/doc/2018/2018scc18/2018scc18.pdf
https://canlii.ca/t/1j0tg
https://www.canlii.org/en/ca/scc/doc/2004/2004scc66/2004scc66.pdf
https://canlii.ca/t/7nn2f
https://www.canlii.org/en/commentary/doc/1985CanLIIDocs138#Does_Section_1_Apply_To_The_Entire_Charter_
https://canlii.ca/t/jk1tl#par37
https://canlii.ca/t/jk1tl#par186
https://canlii.ca/t/gh67c#par89
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-53
https://canlii.ca/t/k3qd5#par41
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the public sphere,97 representing a substantial shift in the understanding of the Charter in 

Canadian law. 

92. The better view is that s. 28 is only concerned with state conduct because it is tied to 

other Charter rights that themselves are only held by persons as against the state.98 In other 

words, s. 28 is dependent on the content of rights protected by other provisions of the Charter, 

which are themselves subject to limits, including under ss. 1, 32, and 33. 

C. The parliamentary sovereignty preserved by s. 33 does not undermine rights 
protections  

93. The approach to s. 33 articulated above is not antithetical to rights protections. Section 33 

was conceived as a uniquely Canadian approach that empowers legislators operating in a 

publicly accountable forum to decide significant issues of rights and public policy.99 The 

legislature makes the final decision on the scope and limits of certain rights when a s. 33 

declaration is in effect, but it does not follow that rights will not be respected.  

94. Arguments to the contrary tend to assume the worst about legislative decision-making. 

Imaginative hypotheticals about unreasonable determinations that a legislature could make are 

fundamentally unhelpful. One could just as easily posit hypothetical judicial decisions that would 

be unreasonable, in order to discredit the judicial review function of the courts. 

95. It has been argued that s. 33 reflects an “abiding faith in self-government.”100 And indeed 

there are numerous examples of s. 33 being used to affirm rights protections and minority 

interests, including in the context of rights to denominational education, Indigenous education, 

 
97 Hartery at 708. 
98 Hartery at 709. 
99 Peter H Russell, "Standing Up for Notwithstanding" (1991) 29:2 Alta L Rev 293, 
1991 CanLIIDocs 240 at 294 and 297-99; Paul C Weiler, "Rights and Judges in a Democracy: A 
New Canadian Version" (1984) 18:1 U Mich JL Reform 51; Dwight Newman, “Key Foundations 
for the Notwithstanding Clause in Institutional Capacities, Democratic Participatory Values, and 
Dimensions of Canadian Identities” in Peter L Biro, ed, The Notwithstanding Clause and the 
Canadian Charter: Rights, Reforms, and Controversies (Montreal: McGill-Queen’s University 
Press, 2024) 69 at 69 [Newman (Key Foundations)] [Alberta Authorities, TAB 5]. 
100 Newman (Canada’s Notwithstanding Clause) at 231 [Lauzon Authorities, TAB 4]. 

https://canlii.ca/t/7nn2f
https://canlii.ca/t/7nn2f
https://www.canlii.org/en/commentary/doc/1991CanLIIDocs240#II__Bad_Reasons_for_the_Notwithstanding_Clause
https://www.canlii.org/en/commentary/doc/1991CanLIIDocs240#A__Substantive_Considerations
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1939&context=mjlr
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and Indigenous participation in land management.101 There are also instances where s. 33 has 

been used as Premier Blakeney hoped, to affirm the legislature’s view of socio-economic 

considerations, including through measures to enhance educational choice and opportunities for 

young people.102  

96. The deliberative process provided for by s. 33 differs from a court process. It involves 

public debate in the assembly along with broader public discussion and engagement, which could 

include media, communications to elected representatives, and protest activities. All of this 

culminates in an election in which a government is required to defend its actions to the public. It 

should not be assumed that this alternative process, expressly provided for by the Constitution, 

will necessarily lead to unacceptable or inferior outcomes when compared to judicial review.   

97. Further, institutional safeguards help ensure that the use of s. 33 will not fundamentally 

undermine democratic institutions. First, certain important rights are excluded from the ambit of 

s. 33, including notably the right to vote and mobility rights.103 These reflect fundamental human 

interests, providing for a “voice” through the electoral process and a right of “exit” from a 

jurisdiction through mobility rights.104 Second, a s. 33 declaration is limited to the maximum 

duration of a legislature, meaning that any use of s. 33 must receive ongoing, affirmative 

democratic consent in order to be maintained. Third, constitutional safeguards that are beyond 

the reach of s. 33 are in place for key institutions, including the courts, Parliament and provincial 

legislatures. Fourth, the protection afforded to Aboriginal and treaty rights under s. 35 is also 

beyond the ambit of s. 33. Fifth, the division of powers remains as a check on any overreach by 

legislatures.  

 
101 See e.g. Newman (Key Foundations) at 82 [Alberta, TAB 5]; Caitlin Salvino, “A Tool of the 
‘Last Resort’: A Comprehensive Account of the Notwithstanding Clause Political Use from 1982-
2021” (2022) 16 J Parliamentary & Pol L 11 at 20-25, 32-34, 37-39 [Alberta Authorities, TAB 
3]; Tsvi Kahana, “The Notwithstanding Clause in Canada: The First Forty Years” (2023) 60:1 
Osgoode Hall L J 1, 2023 CanLIIDocs 875 at 24-40, 50-51, 53-56. 
102 Ibid. 
103 Charter, ss 3 and 6. 
104 Newman (Key Foundations) at 79 [Alberta Authorities, TAB 5], citing Albert O Hirschman, 
Exit, Voice, and Loyalty: Responses to Decline in Firm, Organizations, and States (Cambridge: 
Harvard University Press, 1990).  

https://www.canlii.org/en/commentary/doc/2023CanLIIDocs875#2__Qu%C3%A9bec_Pension_Legislation__Table_2_
https://www.canlii.org/en/commentary/doc/2023CanLIIDocs875#1__Yukon_Land_Planning_Law__Table_5__Act_5_1_
https://www.canlii.org/en/commentary/doc/2023CanLIIDocs875#3__Saskatchewan_School_Funding_Law__Table_5__Act_5_3_
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-45
https://laws-lois.justice.gc.ca/eng/Const/page-12.html#h-46
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98. This list of constitutional protections is not exhaustive, but it serves to illustrate that 

while s. 33 does leave legislatures with the power to decide the scope and limits of certain rights, 

that authority is far from unlimited, and would not extend to fundamentally undermine core 

institutions.   

99.  Ultimately, the essence and purpose of s. 33 is to preserve parliamentary sovereignty in 

relation to certain enumerated rights. It was a pillar of the constitutional settlement of 1982 that 

continued a long tradition of legislative determination and specification of rights. The Attorney 

General of Alberta asks this Court to uphold its foundational precedent in Ford, and to 

categorically reject any arguments that would undermine the principle of parliamentary 

sovereignty that underpins s. 33.  

PART IV – COSTS 

100. Alberta does not seek costs and submits that the ordinary rule that costs are not awarded 

against an Intervener should apply.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of September, 2025. 

 

________________________________ 
  Malcolm Lavoie, KC 
  Leah M. McDaniel 
  Counsel for the Intervener,  
  Attorney General of Alberta 
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