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 File No. 41231 

 

SUPREME COURT OF CANADA 
 

(ON APPEAL FROM A JUDGMENT OF THE COURT OF APPEAL OF QUÉBEC) 
 

 BETWEEN: 
 

ENGLISH MONTREAL SCHOOL BOARD 

MUBEENAH MUGHAL 

PIETRO MERCURI 
 

APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 

(Respondents / 

Appellants on Cross-Appeal) 
 

- and - 
 

ATTORNEY GENERAL OF QUÉBEC 

JEAN-FRANÇOIS ROBERGE, in his official capacity 

SIMON JOLIN-BARRETTE, in his official capacity 
 

RESPONDENTS / 

APPELLANTS ON CROSS-APPEAL 

(Appellants / 

Respondents on Cross-Appeal) 
 

- and - 
 

MOUVEMENT LAÏQUE QUÉBÉCOIS 
 

RESPONDENT 

(Mis en cause) 
 

- and - 
 

FRANÇOIS PARADIS, in his official capacity 
 

RESPONDENT 

(Intervener) 

 

(Style of cause continues next pages) 

  

  

FACTUM OF THE INTERVENER 

ATTORNEY GENERAL OF CANADA 
(Rule 42 of the Rules of the Supreme Court of Canada))
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AND BETWEEN: 

 

WORLD SIKH ORGANIZATION OF CANADA 

AMRIT KAUR 

 

APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 

(Appellants) 

 

- and - 

 

ATTORNEY GENERAL OF QUÉBEC 

 

RESPONDENT / 

APPELLANT ON CROSS-APPEAL 

(Respondent) 

------------------------------------------------------------------------------------------------------------ 

AND BETWEEN: 

 

ICHRAK NOUREL HAK 

NATIONAL COUNCIL OF CANADIAN MUSLIMS (NCCM) 

CANADIAN CIVIL LIBERTIES ASSOCIATION 

 

APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 

(Respondents / 

Mis en cause on Cross-Appeal) 

 

- and - 

 

ATTORNEY GENERAL OF QUÉBEC 

JEAN-FRANÇOIS ROBERGE, in his official capacity 

SIMON JOLIN-BARRETTE, in his official capacity 

 

RESPONDENTS / 

APPELLANTS ON CROSS-APPEAL 

(Appellants / 

Respondents on Cross-Appeal) 
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- and - 

 

MOUVEMENT LAÏQUE QUÉBÉCOIS 

POUR LES DROITS DES FEMMES DU QUÉBEC 

 

RESPONDENTS 

(Mis en cause) 

 

- and - 

 

FRANÇOIS PARADIS, in his official capacity 

 

RESPONDENT 

(Intervener) 

------------------------------------------------------------------------------------------------------------ 

AND BETWEEN:  

 

FÉDÉRATION AUTONOME DE L’ENSEIGNEMENT 

 

APPELLANT / 

RESPONDENT ON CROSS-APPEAL 

(Appellant) 

 

- and - 

 

ATTORNEY GENERAL OF QUÉBEC 

JEAN-FRANÇOIS ROBERGE, in his official capacity 

SIMON JOLIN-BARRETTE, in his official capacity 

 

RESPONDENTS / 

APPELLANTS ON CROSS-APPEAL 

(Respondents) 

------------------------------------------------------------------------------------------------------------ 

AND BETWEEN:  

 

ANDRÉA LAUZON 

HAKIMA DADOUCHE 

BOUCHERA CHELBI 

LEGAL COMMITTEE OF THE COALITION INCLUSION QUÉBEC 

 

APPELLANTS / 

RESPONDENTS ON CROSS-APPEAL 

(Appellants) 
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- and - 

 

ATTORNEY GENERAL OF QUÉBEC 

 

RESPONDENT / 

APPELLANT ON CROSS-APPEAL 

(Respondent) 

 

- and - 

 

MOUVEMENT LAÏQUE QUÉBÉCOIS 

 

RESPONDENT 

(Mis en cause) 

------------------------------------------------------------------------------------------------------------ 

AND BETWEEN:  

 

LORD READING LAW SOCIETY 

 

APPELLANT / 

RESPONDENT ON CROSS-APPEAL 

(Appellant) 

 

- and - 

 

ATTORNEY GENERAL OF QUÉBEC 

 

RESPONDENT / 

APPELLANT ON CROSS-APPEAL 

(Respondent) 

 

- and - 

 

QUÉBEC COMMUNITY GROUPS NETWORK 

ICHRAK NOUREL HAK 

NATIONAL COUNCIL OF CANADIAN MUSLIMS (NCCM) 

CANADIAN CIVIL LIBERTIES ASSOCIATION 

FÉDÉRATION AUTONOME DE L’ENSEIGNEMENT 

ANDRÉA LAUZON 

HAKIMA DADOUCHE 

BOUCHERA CHELBI 
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LEGAL COMMITTEE OF THE COALITION INCLUSION QUÉBEC 

CANADIAN HUMAN RIGHTS COMMISSION 

LORD READING LAW SOCIETY 

WORLD SIKH ORGANIZATION OF CANADA 

AMRIT KAUR 

AMNISTIE INTERNATIONALE, SECTION CANADA FRANCOPHONE 

PUBLIC SERVICE ALLIANCE OF CANADA (PSAC) 

CHRISTIAN LEGAL FELLOWSHIP 

QUEBEC ENGLISH SCHOOL BOARDS ASSOCIATION 

WOMEN'S LEGAL EDUCATION AND ACTION FUND 

POUR LES DROITS DES FEMMES DU QUÉBEC 

MOUVEMENT LAÏQUE QUÉBÉCOIS 

ENGLISH MONTREAL SCHOOL BOARD 

MUBEENAH MUGHAL 

PIETRO MERCURI 

ATTORNEY GENERAL OF CANADA 

ATTORNEY GENERAL OF ONTARIO 

ATTORNEY GENERAL OF MANITOBA 

ATTORNEY GENERAL OF BRITISH COLUMBIA 

ATTORNEY GENERAL OF SASKATCHEWAN 

ATTORNEY GENERAL OF ALBERTA 

PUBLIC INTEREST LITIGATION INSTITUTE 

MUSLIM ADVISORY COUNCIL OF CANADA 

RAOUL WALLENBERG CENTRE FOR HUMAN RIGHTS 

TRIAL LAWYERS ASSOCIATION OF BRITISH COLUMBIA 

DROITS COLLECTIFS QUÉBEC 

ADVOCATES' SOCIETY 

INTERNATIONAL COMMISSION OF JURISTS (CANADA) 

TASK FORCE ON LINGUISTIC POLICY 
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ANDREW CADDELL 

ASSOCIATION DES AVOCATS DE LA DÉFENSE 

DE MONTRÉAL-LAVAL-LONGUEUIL 

SERGE JOYAL, C.P. 

SOUTH ASIAN BAR ASSOCIATIONS 

(TORONTO, CALGARY, BRITISH COLUMBIA AND EDMONTON) 

CANADIAN MUSLIM LAWYERS ASSOCIATION 

CANADIAN ASSOCIATION OF BLACK LAWYERS 

FEDERATION OF ASIAN CANADIAN LAWYERS (ONTARIO) 

CANADIAN LABOUR CONGRESS 

CANADIAN CONSTITUTION FOUNDATION 

CANADIAN CONFERENCE OF CATHOLIC BISHOPS 

MIGRANT JUSTICE CLINIC 

CONSTITUTIONAL RIGHTS CENTRE 

HAMSHUCHAS HADOIROIS INTERNATIONAL ASSOCIATION 

COMMISSION NATIONALE DES PARENTS FRANCOPHONES 

WEST COAST LEGAL EDUCATION 

ACTION FUND ASSOCIATION 

CANADIAN COUNCIL OF MUSLIM WOMEN 

BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION 

BARBRA SCHLIFER COMMEMORATIVE CLINIC 

WOMEN IN CANADIAN CRIMINAL DEFENCE 

LIGUE DES DROITS ET LIBERTÉS 

BRITISH COLUMBIA HUMANIST ASSOCIATION 

CANADIAN SECULAR ALLIANCE 

ONTARIO HUMAN RIGHTS COMMISSION 

NATIONAL ASSOCIATION OF WOMEN AND THE LAW 

ASSOCIATION DES CONSEILS SCOLAIRES DES ÉCOLES 

PUBLIQUES DE L’ONTARIO 

COMMISSIONER OF OFFICIAL LANGUAGES OF CANADA 

ACADIAN SOCIETY OF NEW BRUNSWICK 

CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO) 
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EGALE CANADA 

CLINIQUE JURIDIQUE JURITRANS 

SAMARA CENTRE FOR DEMOCRACY 

DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS 

FEDERATION OF ONTARIO LAW ASSOCIATIONS 

COMMUNITY LEGAL ASSISTANCE SOCIETY 

SOUTH ASIAN LEGAL CLINIC OF ONTARIO 

SOUTH ASIAN LEGAL CLINIC OF BRITISH COLUMBIA 

SOUTH ASIAN WOMEN’S COMMUNITY CENTRE 

CHINESE CANADIAN NATIONAL COUNCIL FOR 

SOCIAL JUSTICE AND CHINESE 

SOUTHEAST ASIAN LEGAL CLINIC 

 

INTERVENERS 

___________________________________________________________________________ 
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Me François Joyal 

Me Michelle Kellam 

Me Marjolaine Breton 

Department of Justice Canada 

9th Floor, East Tower 

200 René-Lévesque Blvd. West 

Montréal, Québec  H2Z 1X4 

 

Tel.: 514 283-4934 

Fax: 514 496-7876 

francois.joyal@justice.gc.ca 

michelle.kellam@justice.gc.ca 

marjolaine.breton@justice.gc.ca 

 

Me Guy J. Pratte 

Me Nadia Effendi 

Borden Ladner Gervais LLP 

Suite 1300 

100 Queen Street 

Ottawa, Ontario  K1P 1J9 

 

Tel.: 613 237-5160 

Fax: 613 230-8842 

gpratte@blg.com 

neffendi@blg.com 

 

Counsel for Attorney General 

of Canada 

 

 

Me Bernard Letarte 

Department of Justice Canada 

St-Andrew Tower 

275 Sparks Street 

Ottawa, Ontario  K1A 0H8 

 

 

 

Tel.: 613 294-6588 

SCCAgentCorrespondantCSC@justice.gc.ca 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Agent for Attorney General 

of Canada 

Me Mark C. Power 

Me Perri Ravon 

Me Jennifer Klinck 

Juristes Power Law 

Suite 1660 

401 Georgia Street West 

Vancouver, British Columbia  V6B 5A1 

 

Tel.: 604 265-0340 

mpower@juristespower.ca 

pravon@juristespower.ca 

jklinck@juristespower.ca 

 

Counsel for English Montréal School 

Board, Mubeenah Mughal 

and Pietro Mercuri 

Me Darius Bossé 

Juristes Power Law 

Suite 1313 

50 O’Connor Street 

Ottawa, Ontario  K1P 6L2 

 

 

 

Tel.: 613 702-5566 

dbosse@juristespower.ca 

 

 

 

Agent for English Montréal School 

Board, Mubeenah Mughal 

and Pietro Mercuri 

  

mailto:francois.joyal@justice.gc.ca
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mailto:SCCAgentCorrespondantCSC@justice.gc.ca
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mailto:dbosse@juristespower.ca
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Me Léon H. Moubayed 

Me Faiz M. Lalani 

Me Aliosha Hurry 

Davies Ward Phillips & Vineberg LLP 

27th Floor 

1501 McGill College Avenue 

Montréal, Québec  H3A 3N9 

 

Tel.: 514 841-6461 (Me Moubayed) 

Tel.: 514 841-6408 (Me Lalani) 

Tel.: 514 807-1373 (Me Hurry) 

Fax: 514 841-6499 

lmoubayed@dwpv.com 

flalani@dwpv.com 

ahurry@dwpv.com 

 

Counsel for World Sikh Organization 

of Canada and Amrit Kaur 

 

 

 

Me David Grossman 

Me Olga Redko 

Me Marie-Hélène Lyonnais 

IMK LLP 

Suite 1400 

Alexis Nihon Place, Tower 2 

3500 De Maisonneuve Blvd. West 

Montréal, Québec  H3Z 3C1 

 

Tel.: 514 934-7730 

Fax: 514 935-2999 

dgrossman@imk.ca 

oredko@imk.ca 

mhlyonnais@imk.ca 

 

Counsel for Ichrak Nourel Hak, 

National Council of Canadian Muslims 

(NCCM) and Canadian Civil Liberties 

Association 

 

Me Maxine Vincelette 

Juristes Power Law 

Suite 1313 

50 O'Connor Street 

Ottawa, Ontario  K1P 6L2 

 

 

 

 

Tel.: 613 702-5560 

Fax: 613 702-5573 

mvincelette@juristespower.ca 

 

 

 

Agent for Ichrak Nourel Hak, 

National Council of Canadian Muslims 

(NCCM) and Canadian Civil Liberties 

Association 

 

  

mailto:lmoubayed@dwpv.com
mailto:flalani@dwpv.com
mailto:ahurry@dwpv.com
mailto:dgrossman@imk.ca
mailto:oredko@imk.ca
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Me Frédéric Bérard 
Me Aude Desmartis-Bérubé 
Me Laurent Bouvier Tremblay 
Frédéric Bérard société d’avocats 
Suite 201 
2251 Aird Avenue 
Montréal, Québec  H1V 2W4 
 
Tel.: 514 949-1040 
fberard@fberardavocats.com 
adesmartis@fberardavocats.com 
lbtremblay@gattusogbm.com 
 
Counsel for Fédération autonome 
de l'enseignement 
 
 

Me Marie-France Major 
Supreme Advocay 
Suite 100 
340 Gilmour Street 
Ottawa, Ontario  K2P 0R3 
 
 
 
Tel.: 613 695-8855 
Fax: 613 695-8580 
mfmajor@supremeadvocacy.ca 
 
 
Agent for Fédération autonome 
de l'enseignement 
 
 

Me Alexandra Belley-McKinnon 
Davies Ward Phillips & Vineberg LLP 
27th Floor 
1501 McGill College Avenue 
Montréal, Québec  H3A 3N9 
 
Tel.: 514 841-6456 
Fax: 514 841-6499 
abelleymckinnon@dwpv.com 
 
Me Molly Krishtalka 
Alexeev Attorneys LLP 
Suite 600 
2000 McGill College Avenue 
Montréal, Québec  H3A 3H3 
 
Tel.: 514 545-7057 
Fax: 514 648-7700 
mkrishtalka@alexeevco.com 
 
Me Jérémy Boulanger-Bonnelly 
3644 Peel Street 
Montréal, Québec  H3A 1W9 
 
Tel.: 438 828-0480 
jeremy.boulanger-bonnelly@mcgill.ca 
 
Counsel for Andréa Lauzon, Hakima 
Dadouche, Bouchera Chelbi and Legal 
Committee of the Coalition Inclusion 
Québec 

 

  

mailto:fberard@fberardavocats.com
mailto:adesmartis@fberardavocats.com
mailto:lbtremblay@gattusogbm.com
mailto:mfmajor@supremeadvocacy.ca
mailto:abelleymckinnon@dwpv.com
mailto:mkrishtalka@alexeevco.com
mailto:jeremy.boulanger-bonnelly@mcgill.ca
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Me François Grondin 

Me Julien Boudreault 

Me Amanda Afeich 

Borden Ladner Gervais LLP 

Suite 900 

1000 De La Gauchetière Street West 

Montréal, Québec  H3B 5H4 

 

Tel.: 514 954-3153 

Fax: 514 954-1905 

fgrondin@blg.com 

jboudreault@blg.com 

aafeich@blg.com 

 

Me Theodore Goloff 

Bergman & Associates 

Suite 150 

4 Westmount Square 

Westmount, Québec  H3Z 2P9 

 

Tel.: 514 842-9994 

tgoloff@bergmanlawyers.com 

 
Counsel for Lord Reading Law Society 
 

 

  

mailto:fgrondin@blg.com
mailto:jboudreault@blg.com
mailto:aafeich@blg.com
mailto:tgoloff@bergmanlawyers.com
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Me Samuel Chayer 

Me Isabelle Brunet 

Bernard, Roy (Justice-Québec) 

Suite 8.00 

1 Notre-Dame Street East 

Montréal, Québec  H2Y 1B6 

 

Tel.: 514 393-2336 

Fax: 514 873-7074 

samuel.chayer@justice.gouv.qc.ca 

isabelle.brunet@justice.gouv.qc.ca 

 

Me Marie-Catherine Bolduc 

Me Frédéric Perreault 

Me Étienne Cloutier 

Me Sylvain Leboeuf 

Me Fiona Emond 

Me Vicky Samson 

Department of Justice Québec 

Constitutional and Indigenous Law 

Department 

4e étage 

1200 de l’Église Road 

Québec, Québec  G1V 4M1 

 

Tel.: 418 643-1477 

Fax: 418 644-7030 

marie-catherine.bolduc@justice.gouv.qc.ca 

frederic.perreault@justice.gouv.qc.ca 

etienne.cloutier@justice.gouv.qc.ca 

sylvain.leboeuf@justice.gouv.qc.ca 

fiona.emond@justice.gouv.qc.ca 

vicky.samson@justice.gouv.qc.ca 

 

Counsel for Attorney General of Québec, 

Jean-François Roberge, in his official 

capacity and Simon Jolin-Barrette, in his 

official capacity 

 

Me Pierre Landry 

Noël et Associés, s.e.n.c.r.l. 

2nd Floor 

225 montée Paiement 

Gatineau, Québec  J8P 6M7 

 

 

Tel.: 819 771-7393 

Fax: 819 771-5397 

p.landry@noelassocies.com 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Agent for Attorney General of Québec, 

Jean-François Roberge, in his official 

capacity and Simon Jolin-Barrette, in his 

official capacity 

  

mailto:samuel.chayer@justice.gouv.qc.ca
mailto:isabelle.brunet@justice.gouv.qc.ca
mailto:marie-catherine.bolduc@justice.gouv.qc.ca
mailto:frederic.perreault@justice.gouv.qc.ca
mailto:etienne.cloutier@justice.gouv.qc.ca
mailto:sylvain.leboeuf@justice.gouv.qc.ca
mailto:fiona.emond@justice.gouv.qc.ca
mailto:vicky.samson@justice.gouv.qc.ca
mailto:p.landry@noelassocies.com
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Me Luc Alarie 

Me Guillaume Rousseau 

Alarie Legault, law office 

Suite 720 

800 Victoria Square 

Montréal, Québec  H4Z 1A1 

 

Tel.: 514 617-5821 

Fax: 514 954-4495 

lucalarie@alarielegault.ca 

guillaume.rousseau@usherbrooke.ca 

 

Counsel for Mouvement laïque québécois 

 

 

Me Pierre Landry 

Noël et Associés, s.e.n.c.r.l. 

2nd Floor 

225 montée Paiement 

Gatineau, Québec  J8P 6M7 

 

 

Tel.: 819 771-7393 

Fax: 819 771-5397 

p.landry@noelassocies.com 

 

 

Agent for Mouvement laïque québécois 

 

 

Me Christian Trépanier 

Me Maxime Bédard 

Fasken Martineau DuMoulin LLP 

Suite 3500 

800 Victoria Square 

Montréal, Québec  H4Z 1E9 

 

Tel.: 514 397-7400 

Fax: 514 397-7600 

ctrepanier@fasken.com 

mabedard@fasken.com 

 

Counsel for François Paradis, in his 

official capacity 

 

 

 

Me Christiane Pelchat 

Suite 204 

375 Joliette Street 

Longueuil, Québec  J4K 0C1 

 

 

Tel.: 438 341-2828 

christiane.pelchat@gmail.com 

 

 

Counsel for Pour les droits des femmes 

du Québec 
 

Me Pierre Landry 

Noël et Associés, s.e.n.c.r.l. 

2nd Floor 

225 montée Paiement 

Gatineau, Québec  J8P 6M7 

 

Tel.: 819 771-7393 

Fax: 819 771-5397 

p.landry@noelassocies.com 

 

Agent for Pour les droits des femmes 

du Québec 

  

mailto:lucalarie@alarielegault.ca
mailto:guillaume.rousseau@usherbrooke.ca
mailto:p.landry@noelassocies.com
mailto:ctrepanier@fasken.com
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Me Julius H. Grey, Ad. E. 

Me Geneviève Grey 

Me Sasha Fortin-Ballay 

Grey Casgrain s.e.n.c. 

Suite 305 

4920 De Maisonneuve Blvd. West 

Westmount, Québec  H3Z 1N1 

 

Tel.: 514 288-6180 

Fax: 514 288-8908 

jhgrey@greycasgrain.net 

ggrey@greycasgrain.net 

sfortinballay@greycasgrain.net 

 

Counsel for Québec Community 

Groups Network 

 

 

 

Me Ikram Farah Warsame 

Me Sarah Chênevert-Beaudoin 

Canadian Civil Liberties Association 

8th Floor 

344 Slater Street 

Ottawa, Ontario  K1A 1E1 

 

Tel.: 613 295-7096 

Fax: 613 993-3089 

ikram.warsame@chrc-ccdp.gc.ca 

sarah.chenevert-beaudoin@chrc-ccdp.gc.ca 

 

Counsel for Canadian Civil Liberties 

Association 

 

 

  

mailto:jhgrey@greycasgrain.net
mailto:ggrey@greycasgrain.net
mailto:sfortinballay@greycasgrain.net
mailto:ikram.warsame@chrc-ccdp.gc.ca
mailto:sarah.chenevert-beaudoin@chrc-ccdp.gc.ca
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Me Sibel Ataogul 

Melançon Marceau Grenier Cohen 

Suite 300 

1717 René-Lévesque Blvd. East 

Montréal, Québec  H2L 4T3 

 

Tel.: 514 525-3414 

Fax: 514 525-2803 

sataogul@mmgc.quebec 

 

Counsel for Amnistie International, 

section Canada francophone and Ligue 

des droits et libertés 

 

 

 

Me Marie-Claude St-Amant 

Melançon Marceau Grenier Cohen 

Suite 300 

1717 René-Lévesque Blvd. East 

Montréal, Québec  H2L 4T3 

 

Tel.: 514 525-3414 

Fax: 514 525-2803 

mcstamant@mmgc.quebec 

 

Counsel for Public Service Alliance 

of Canada (PSAC) 

 

 

 

Me Derek B.M. Ross 

Me André M. Schutten 

Me Vivian W.S. Clemence 

Christian Legal Fellowship 

Suite 11 

1673 Richmond Street 

London, Ontario  N6G 2N3 

 

Tel.: 519 601-4099 

Fax: 519 601-4098 

execdir@christianlegalfellowship.org 

aschutten@christianlegalfellowship.org 

 

Counsel for Christian Legal Fellowship 

 

Me Marie-France Major 

Supreme Advocay 

Suite 100 

340 Gilmour Street 

Ottawa, Ontario  K2P 0R3 

 

 

 

Tel.: 613 695-8855 

Fax: 613 695-8580 

mfmajor@supremeadvocacy.ca 

 

 

Agent for Christian Legal Fellowship 

 

  

mailto:sataogul@mmgc.quebec
mailto:mcstamant@mmgc.quebec
mailto:execdir@christianlegalfellowship.org
mailto:aschutten@christianlegalfellowship.org
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Me Marion Sandilands 

Me Logan Stack 

Conway Baxter Wilson s.r.l. 

Suite 400 

411 Roosevelt Avenue 

Ottawa, Ontario  K2A 3X9 

 

Tel.: 613 288-0149 

Fax: 613 688-0271 

msandilands@conwaylitigation.ca 

lstack@conwaylitigation.ca 

 

Counsel for Quebec English School 

Boards Association 

 

 

 

 

Me Véronique Roy 

Me Simon Bouthillier 

McCarthy Tétrault LLP 

Suite MZ400 

1000 De La Gauchetière Street West 

Montréal, Québec  H3B 0A2 

 

Tel.: 514 397-4100 

Fax: 514 875-6246 

vroy@mccarthy.ca 

sbouthillier@mccarthy.ca 

 

Counsel for Women's Legal Education 

and Action Fund 

 

 

 

Me Joshua Hunter 

Me Maia Stevenson 

Attorney General of Ontario 

4th Floor 

720 Bay Street 

Toronto, Ontario  M7A 2S9 

 

Tel.: 416 908-7465 

Fax: 416 326-4015 

joshua.hunter@ontario.ca 

maia.stevenson@ontario.ca 

 

Counsel for Attorney General of Ontario 

Me Graham Ragan 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

Tel.: 613 786-8699 

Fax: 613 563-9869 

graham.ragan@gowlingwlg.com 

 

 

Agent for Attorney General of Ontario 

  

mailto:msandilands@conwaylitigation.ca
mailto:vroy@mccarthy.ca
mailto:sbouthillier@mccarthy.ca
mailto:joshua.hunter@ontario.ca
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Me Deborah L. Carlson 

Attorney General of Manitoba 

Suite 1205 

405 Broadway Avenue 

Winnipeg, Manitoba  RC3 3L6 

 

Tel.: 204 229-0679 

Fax: 204 945-0053 

deborah.carlson@gov.mb.ca 

 

Counsel for Attorney General of Manitoba 

 

 

Me D. Lynne Watt 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

Tel.: 613 786-8695 

Fax: 613 788-3509 

lynne.watt@gowlingwlg.com 

 

Agent for Attorney General of Manitoba 

 

 

Me Mark Witten 

Me Rory Shaw 

Attorney General of British Columbia 

Suite 1301 

865 Hornby Street 

Vancouver, British Columbia  V6Z 2G3 

 

Tel.: 604 660-3093 

Fax: 604 660-2636 

mark.witten@gov.bc.ca 

rory.shaw@gov.bc.ca 

 

Counsel for Attorney General of British 

Columbia 

 

Me Michael Sobkin 

Michael Sobkin Law Corporation 

331 Somerset Street West 

Ottawa, Ontario  K2P 0J8 

 

 

 

Tel.: 613 282-1712 

Fax: 613 228-2896 

msobkin@sympatico.ca 

 

 

Agent for Attorney General of British 

Columbia 

 

  

mailto:deborah.carlson@gov.mb.ca
mailto:lynne.watt@gowlingwlg.com
mailto:mark.witten@gov.bc.ca
mailto:rory.shaw@gov.bc.ca
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Me Milad Alishahi 

Me Deron Kuski 

Me Bennet Misskey 

MLT Aikins 

1500 Hill Centre I 

1874 Scarth Street 

Regina, Saskatchewan  S4P 4E9 

 

Tel.: 306 347-8000 

Fax: 306 352-5250 

malishahi@mltaikins.com 

dkuski@mltaikins.com 

bmisskey@mltaikins.com 

 

Counsel for Attorney General of 

Saskatchewan 

 

 

Me D. Lynne Watt 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

 

Tel.: 613 786-8695 

Fax: 613 788-3509 

lynne.watt@gowlingwlg.com 

 

 

 

Agent for Attorney General of 

Saskatchewan 

 

 

Me Malcolm Lavoie, K.C. 

Me Leah M. McDaniel 

Attorney General of Alberta 

10th Floor, Oxford Tower 10025 

102A North West Avenue 

Edmonton, Alberta  T5J 2Z2 

 

Tel.: 780 422-7145 

Fax: 780 643-0852 

malcolm.lavoie@gov.ab.ca 

leah.mcdaniel@gov.ab.ca 

 

Counsel for Attorney General of Alberta 

 

Me D. Lynne Watt 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

Tel.: 613 786-8695 

Fax: 613 788-3509 

lynne.watt@gowlingwlg.com 

 

 

Agent for Attorney General of Alberta 
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Me Lawrence David, LL.M 

Me Jeffrey Orenstein 

Consumer Law Group 

Suite 102 

1030 Berri Street 

Montréal, Québec  H2L 4C3 

 

Tel.: 514 266-7863 

Fax: 514 868-9690 

ldavid@clg.org 

jorenstein@clg.org 

 

Counsel for Public Interest Litigation 

Institute 

 

 

 

Me Mohsen Seddigh 

Me Adil Abdulla 

Sotos LLP 

Suite 600 

55 University Avenue 

Toronto, Ontario  M5J 2H7 

 

Tel.: 416 977-0007 

Fax: 416 977-0717 

mseddigh@sotos.ca 

aabdulla@sotos.ca 

 

Counsel for Muslim Advisory Council 

of Canada 

 

 

 

Me Angela Marinos 

Raoul Wallenberg Centre for Human 

Rights 

Suite 205 

4770 Kent Avenue 

Montréal, Québec  H3W 1H2 

 

Tel.: 514 735-8778 

angelamarinos@rwchr.org 

 

 

Counsel for Raoul Wallenberg Centre 

for Human Rights 

 

Me Léa Desjardins 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

Tel.: 613 233-1781 

Fax: 613 563-9869 

lea.desjardins@gowlingwlg.com 

 

Agent for Raoul Wallenberg Centre 

for Human Rights 
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Me Aubin Calvert 

Me Devin Eeg 

Hunter Litigation Chambers 

Suite 2100 

1040 West Georgia Street 

Vancouver, British Columbia  V6E 4H1 

 

Tel.: 604 891-2400 

Fax: 604 647-4554 

acalvert@litigationchambers.com 

deeg@litigationchambers.com 

 

Counsel for Trial Lawyers 

Association of British Columbia 

 

 

Me Dahlia Shuhaibar 

Olthuis Van Ert 

66 Lisgar Street 

Ottawa, Ontario  K2P 0C1 

 

 

 

Tel.: 613 501-5350 

dshuhaibar@ovcounsel.com 

 

 

 

Agent forTrial Lawyers 

Association of British Columbia 

 

 

Me François Côté 

Droit collectifs Québec (ADDICQ) 

Suite 218 

187 Laurier Street 

Sherbrooke, Québec  J1H 4Z4 

 

Tel.: 514 688-5372 

Fax: 514 344-2638 

francois.cote@droitscollectifs.quebec 

 

Counsel for Droits collectifs Québec 
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Me Sylvie Rodrigue, Ad. E. 

Me Alexandra Hébert 

Torys LLP 

Suite 2880 

1 Place Ville Marie 

Montréal, Québec  H3B 4R4 

 

Tel.: 514 868-5600 

Fax: 514 868-5700 

srodrigue@torys.com 

ahebert@torys.com 

 

Me Yael Bienenstock 

Me Allyson Reid Taylor 

Torys LLP 

30th Floor 

77 Wellington Street West 

Toronto, Ontario  M5K 1N2 

 

Tel.: 416 865-0040 

ybienenstock@torys.com 

areidtaylor@torys.com 

 

Counsel for Advocates' Society 

 

 

Me Catherine Ouellet 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

Tel.: 613 233-1781 

Fax: 613 563-9869 

catherine.ouellet@gowlingwlg.com 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Agent for Advocates' Society 

 

 

Me Stéphane Beaulac 

Université de Montréal 

Law Faculty, Maximilien-Caron Pavilion 

7th Floor 

3101 chemin de la Tour 

Montréal, Québec  H3C 3J7 

 

Tel.: 514 343-7211 

Fax: 514 343-2199 

stephane.beaulac@umontreal.ca 

 

Counsel for International Commission 

of Jurists (Canada) 

 

Me David Taylor 

Conway Baxter Wilson LLP 

Suite 400 

411 Roosevelt Avenue 

Ottawa, Ontario  K2A 3X9 

 

 

Tel.: 613 288-0149 

Fax: 613 688-0271 

dtaylor@conwaylitigation.ca 

 

Agent for International Commission 

of Jurists (Canada) 
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Me Michael N. Bergman 

Bergman & Associates 

Suite 150 

4 Westmount Square 

Montréal, Québec  H3Z 2P9 

 

Tel.: 514 842-9994 

Fax: 514 842-1112 

mnb@bergmanlawyers.com 

 

Counsel for Task Force on Linguistic 

Policy and Andrew Caddell 

 

 

 

Me Philipe G. Knerr 

Shadley Knerr S.E.N.C.R.L. 

Suite 1610 

2000 Mansfield Street 

Montréal, Québec  H3A 3A4 

 

Tel.: 514 866-4043 

pknerr@sk-legal.ca 

 

Counsel for Association des avocats de la 

défense de Montréal-Laval-Longueuil 

 

 

 

 Me Marie-France Major 

Supreme Advocacy 

Suite 100 

340 Gilmour Street 

Ottawa, Ontario  K2P 0R3 

 

Tel.: 613 695-8855 

Fax: 613 695-8580 

mfmajor@supremeadvocacy.ca 

 

Agent for Serge Joyal, C.P. 
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Me Mannu Chowdhury 

Me Catherine Fan 

Paliare Roland Rosenberg Rothstein 

35th Floor 

155 Wellington Street West 

Toronto, Ontario  M5V 3H1 

 

Tel.: 416 646-4300 

Fax: 416 646-4301 

mannu.chowdhury@paliareroland.com 

catherine.fan@paliareroland.com 

 

Counsel for South Asian Bar Associations 

(Toronto, Calgary, British Columbia and 

Edmonton), Canadian Muslim Lawyers 

Association, Canadian Association of 

Black Lawyers et Federation of Asian 

Canadian Lawyers (Ontario) 

 

 

Me Moira Dillon 

Supreme Law Group 

Suite 200 

440 Laurier Avenue West 

Ottawa, Ontario  K1R 7X6 

 

 

Tel.: 613 691-1224 

Fax: 613 691-1338 

mdillon@supremelawgroup.ca 

 

 

Agent for South Asian Bar Associations 

(Toronto, Calgary, British Columbia and 

Edmonton), Canadian Muslim Lawyers 

Association, Canadian Association of 

Black Lawyers et Federation of Asian 

Canadian Lawyers (Ontario) 

 

 

Me Steven Barrett 

Me Melanie Anderson 

Goldblatt Partners LLP 

Suite 1039 

20 Dundas Street West 

Toronto, Ontario  M5G 2C2 

 

Tel.: 416 977-6070 

Fax: 416 591-7333 

sbarrett@goldblattpartners.com 

manderson@goldblattpartners.com 

 

Counsel for Canadian Labour Congress 

 

Me Colleen Bauman 

Goldblatt Partners LLP 

Suite 1400 

270 Albert Street 

Ottawa, Ontario  K1P 5G8 

 

 

Tel.: 613 235-5327 

Fax: 613 235-3041 

cbauman@goldblattpartners.com 

 

 

Agent for Canadian Labour Congress 
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Me George Avraam 

Me Haadi Malik 

Me Anton Rizor 

Baker McKenzie 

Suite 2100 

181 Bay Street 

Toronto, Ontario  M5J 2T3 

 

Tel.: 416 863-1221 

Fax: 416 863-6275 

george.avraam@bakermckenzie.com 

haadi.malik@bakermckenzie.com 

anton.rizor@bakermckenzie.com 

 

Counsel for Canadian Constitution 

Foundation 

 

 

Me Graham Ragan 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

 

Tel.: 613 233-1781 

Fax: 613 563-9869 

graham.ragan@gowlingwlg.com 

 

 

 

Agent for Canadian Constitution 

Foundation 

 

Me Philip Horgan 

Me Raphael Fernandes 

Phil Horgan Law Office 

Suite 301 

120 Carlton Street 

Toronto, Ontario  M5A 4K2 

 

Tel.: 416 777-9994 

Fax: 416 777-9921 

phorgan@carltonlaw.ca 

rfernandes@carltonlaw.ca 

 

Counsel for Canadian Conference 

of Catholic Bishops 

 

 

Me Garifalia C. Milousis 

The Acacia Group 

Suite 200 

38 Auriga Drive 

Ottawa, Ontario  K2E 8A5 

 

 

Tel.: 613 221-5895 

Fax: 343 888-2619 

lia@acaciagroup.ca 

 

 

Agent for Canadian Conference 

of Catholic Bishops 

 

Me David Robitaille 

University of Ottawa 

Faculty of Law 

57 Louis-Pasteur Street 

Ottawa, Ontario  K1N 6N5 

 

Tel.: 613 562-5800, ext. 2564 

david.robitaille@uottawa.ca 

 

Counsel for Migrant Justice Clinic 
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Me Paul Slansky 

Slanky Law Professional Corporation 

Suite 202 

515 Consumers Road 

Toronto, Ontario  M2J 4Z2 

 

Tel.: 416 773-0309 

Fax: 416 773-0909 

paul.slansky@rogers.com 

 

Counsel for Constitutional Rights Centre 

 

 

Me Yavar Hameed 

Hameed Law 

43 Florence Street 

Ottawa, Ontario  K2P 0W6 

 

 

Tel.: 613 627-2974 

Fax: 613 232-2680 

yhameed@hameedlaw.ca 

 

Agent for Constitutional Rights Centre 

 

 

Me Marc-André Fabien, Ad. E. 

Me Chris Semerjian 

Me Nicolas Charest 

Fasken Martineau DuMoulin LLP 

Suite 3500 

800 Square Square 

Montréal, Québec  H3C 0B4 

 

Tel.: 514 397-7400 

Fax: 514 397-7600 

mfabien@fasken.com 

csemerjian@fasken.com 

ncharest@fasken.com 

 

Counsel for Hamshuchas Hadoirois 

International Association 

 

 

Me Sophie Arseneault 

Fasken Martineau DuMoulin LLP 

Suite 1300 

55 Metcalfe Street 

Ottawa, Ontario  K1P 6L5 

 

 

 

Tel.: 613 236-3882 

Fax: 613 230-6423 

sarseneault@fasken.com 

 

 

 

Agent for Hamshuchas Hadoirois 

International Association 

 

Me Julie Mouris 

Conway Baxter Wilson LLP 

Suite 400 

411 Roosevelt Avenue 

Ottawa, Ontario  K2A 3X9 

 

Tel.: 613 288-0149 

Fax: 613 688-0271 

jmouris@conwaylitigation.ca 

 

Counsel for Commission nationale 

des parents francophones 
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Me Robyn P.M. Trask 

BC Teachers’ Federation 

Suite 100 

550 6th Avenue West 

Vancouver, British Columbia  V5Z 4P2 

 

Tel.: 604 871-2283 

Fax: 604 870-2288 

robyntrask@yahoo.com 

 

Counsel for West Coast Legal 

Education and Action Fund Association 

 

 

Me Michael Sobkin 

Michael Sobkin Law Corporation 

331 Somerset Street West 

Ottawa, Ontario  K2P 0J8 

 

 

Tel.: 613 282-1712 

Fax: 613 228-2896 

msobkin@sympatico.ca 

 

Agent for West Coast Legal 

Education and Action Fund Association 

 

 

Me Paul-Erik Veel 

Me Sahar Talebi 

Me Keely Kinley 

Lenozner Slaght LLP 

Suite 2600 

130 Adelaide Street West 

Toronto, Ontario  M5H 3P5 

 

Tel.: 416 865-9500 

Fax: 416 865-9010 

pveel@litigate.com 

stalebi@litigate.com 

kkinley@litigate.com 

 

Counsel for Canadian Council of Muslim 

Women 

 

 

 

Me Avnish Nanda 

Me Anna J. Lund 

Nanda & Company 

10007 80 Avenue North West 

Edmonton, Alberta  T6J 1T4 

 

Tel.: 587 400-1253 

Fax: 587 318-1391 

avnish@nandalaw.ca 

 

Counsel for British Columbia Civil 

Liberties Association 
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Me Megan Stephens 

Megan Stephens Law 

Suite 1900 

439 University Avenue 

Toronto, Ontario  M5G 1Y8 

 

Tel.: 416 900-3319 

Fax: 416 900-6661 

megan@stephenslaw.ca 

 

Me Maija Martin 

Martin Barristers 

Suite 1100 

55 University Avenue 

Toronto, Ontario  M5J 2H7 

 

Tel.: 416 883-2497 

maija@martincriminaldefence.ca 

 

Me Danielle Sandhu 

Me Husna Sarwar 

Goldblatt Partners LLP 

Suite 1039 

20 Dundas Street West 

Toronto, Ontario  M5G 2C2 

 

Tel.: 416 979-4636 (Me Sandhu) 

Tel.: 343 597-3954 (Me Sarwar) 

Fax: 416 591-733 

dsandhu@goldblattpartners.com 

hsarwar@goldblattpartners.com 

 

Counsel for Barbra Schlifer 

Commemorative Clinic and Women 

in Canadian Criminal Defence 

 

Me Colleen Bauman 

Goldblatt Partners LLP 

Suite 1400 

270 Albert Street 

Ottawa, Ontario  K1P 5G8 

 

Tel.: 613 235-5327 

Fax: 613 235-3041 

cbauman@goldblattpartners.com 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Agent for Barbra Schlifer 

Commemorative Clinic and Women 

in Canadian Criminal Defence 
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Me Wes McMillan 

Me Vivian Li 

Me Noami Baker 

Me Molly Robson 

Allen / McMillan Litigation Counsel 

Suite 1625 

1185 West Georgia Street 

Vancouver, British Columbia  V6E 4E6 

 

Tel.: 604 569-2652 

Fax: 416 900-6661 

wes@amlc.ca 

vivian@amlc.ca 

naomi@amlc.ca 

molly@amlc.ca 

 

Counsel for British Columbia Humanist 

Association and Canadian Secular 

Alliance 

 

 

Me Michael Sobkin 

Michael Sobkin Law Corporation 

331 Somerset Street West 

Ottawa, Ontario  K2P 0J8 

 

 

 

 

 

Tel.: 613 282-1712 

Fax: 613 228-2896 

msobkin@sympatico.ca 

 

 

 

 

Agent for British Columbia Humanist 

Association and Canadian Secular 

Alliance 

 

 

Me Matthew Horner 

Me Jagtaran Singh 

Ontario Human Rights Commission 

9th Floor 

180 Dundas Street West 

Toronto, Ontario  M7A 2G5 

 

Tel.: 416 358-2922 

matthew.horner@ohrc.on.ca 

jagtaran.singh@ohrc.on.ca 

 

Counsel for Ontario Human Rights 

Commission 

 

Me Bijon Roy 

Champ & Associates 

43 Florence Street 

Ottawa, Ontario  K2P 0W6 

 

 

 

Tel.: 613 237-4740 

Fax: 613 232-2680 

broy@champlaw.ca 

 

Agent for Ontario Human Rights 

Commission 
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Me Suzanne Zaccour 

Me Amanda Therrien 

Me Kerri Froc 

National Association of Women 

and the Law 

1404 Scott Street 

Ottawa, Ontario  K1V 2N2 

 

Tel.: 613 241-7570 

suzanne.zaccour@nawl.ca 

 

 

Counsel for National Association 

of Women and the Law 

 

 

Me Léa Desjardins 

Gowling WLG (Canada) LLP 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

 

 

Tel.: 613 233-1781 

Fax: 613 563-9869 

lea.desjardins@gowlingwlg.com 

 

Agent for National Association 

of Women and the Law 

 

 

Me Érik Labelle Eastaugh 

Université de Moncton 

18 Antonine-Maillet Avenue 

Moncton, New Brunswick  E1A 3E9 

 

Tel.: 506 863-2136 

Fax: 506 858-4534 

erik.labelle.eastaugh@umoncton.ca 

 

Me Alyssa Tomkins 

Me Emmanuelle Champagne 

Université de Moncton 

Suite 2600 

160 Elgin Street 

Ottawa, Ontario  K1P 1C3 

 

Tel.: 613 233-1781 

Fax: 613 563-9869 

alyssa.tomkins@gowlingwlg.com 

emmanuelle.champagne@gowlingwlg.com 

 

Counsel for Association des conseils 

scolaires des écoles publiques de l’Ontario 
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Me Isabelle Hardy 

Me Élie Ducharme 

Office of the Commissioner of Official 

Languages 

6th Floor 

30 Victoria Street 

Gatineau, Québec  K1A 0T8 

 

Tel.: 873 355-5475 

Fax: 819 420-4837 

isabelle.hardy@clo-ocol.gc.ca 

 

Counsel for Commissioner of Official 

Languages of Canada 

 

 

 

Me Dominic Caron 

Pink Larkin 

Suite 210 

1133 Regent Street 

Fredericton, New Brunswick  E3B 3Z2 

 

Tel.: 506 458-1989 

Fax: 506 458-1127 

dcaron@pinklarkin.com 

 

Counsel for Acadian Society of New 

Brunswick 

 

 

Me Darius Bossé 

Juristes Power Law 

Suite 1313 

50 O’Connor Street 

Ottawa, Ontario  K1P 6L2 

 

Tel.: 613 702-5566 

dbosse@juristespower.ca 

 

 

Agent for Acadian Society of New 

Brunswick 

 

 

Me Michelle M. Biddulph 

Me Brendan Coffey 

Greenspan Humphrey Makepeace LLP 

15 Bedford Road 

Toronto, Ontario  M5R 2J7 

 

Tel.: 416 868-1755 

Fax: 416 868-1990 

mbiddulph@15bedford.com 

 

Counsel for Criminal Lawyers’ 

Association (Ontario) 

 

Me Thomas Slade 

Supreme Advocay 

Suite 100 

340 Gilmour Street 

Ottawa, Ontario  K2P 0R3 

 

Tel.: 613 695-8855 

Fax: 613 695-8580 

tslade@supremeadvocacy.ca 

 

Agent for Criminal Lawyers’ 

Association (Ontario) 
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Me Adam Goldenberg 

Me Ljiljana Stanic 

Me Lauren Weaver 

McCarthy Tétrault LLP 

Suite 5300 

66 Wellington Street West 

Toronto, Ontario  M5K 1E6 

 

Tel.: 416 362-1812 

Fax: 416 868-0673 

agoldenberg@mccarthy.ca 

lstanic@mccarthy.ca 

lweaver@mccarthy.ca 

 

Counsel for Egale Canada 

 
 

 

Me Steeves Bujold, Ad. E. 

Me Sajeda Hedaraly 

Me Mariame Touré 

McCarthy Tétrault LLP 

Suite MZ400 

1000 De La Gauchetière Street West 

Montréal, Québec  H3B 0A2 

 

Tel.: 514 397-4100 

Fax: 514 875-6246 

sbujold@mccarthy.ca 

shedaraly@mccarthy.ca 

mtoure@mccarthy.ca 

 

Counsel for Clinique juridique Juritrans 
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Me Warda Shazadi Meighen 

Me Ada Roberts 

Landings LLP 

Suite 1414 

25 Adelaide Street East 

Toronto, Ontario  M5C 3A1 

 

Tel.: 416 363-1696 

Fax: 416 352-5295 

wshazadimeighen@landingslaw.com 

aroberts@landingslaw.com 

 

Me Allan Rock 

University of Ottawa 

Law Faculty 

57 Louis-Pasteur Street 

Ottawa, Ontario  K1N 6N5 

 

Tel.: 613 562-5800 

Fax: 613 562-5124 

allan.rock@uottawa.ca 

 

Counsel for Samara Centre for 

Democracy 

 

 

 

Me Cheryl Milne 

Université de Toronto 

39 Queen’s Parl Crescent East 

Toronto, Ontario  M5S 2C5 

 

Tel.: 416 978-0092 

Fax: 416 978-8894 

cheryl.milne@utoronto.ca 

 

Me Mary Eberts 

95 Howland Avenue 

Toronto, Ontario  M5R 3B4 

 

Tel.: 416 923-5215 

eberts@ebertslaw.onmicrosoft.com 

 

Counsel for David Asper Centre 

for Constitutional Rights 

 

Me Dahlia Shuhaibar 

Olthuis Van Ert 

66 Lisgar Street 

Ottawa, Ontario  K2P 0C1 

 

Tel.: 613 501-5350 

dshuhaibar@ovcounsel.com 

 

 

 

 

 

 

 

 

 

Agent for David Asper Centre 

for Constitutional Rights 
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Me Katie Black 

Me Lucie Atangana 

Me Babacar Faye 

Blake & Associates 

352 Elgin Street 

Ottawa, Ontario  K2P 1M8 

 

Tel.: 613 617-6699 

Fax: 613 777-9826 

katie@black-law.ca 

lucie@black-law.ca 

babacar@black-law.ca 

 

Counsel for Federation of Ontario Law 

Associations 

 

 

 

Me Jonathan Blair 

Me Danielle Sabelli 

Community Legal Assistance Society 

Suite 300 

1140 West Pender Street 

Vancouver, British Columbia  V6E 4G1 

 

Tel.: 604 685-3425 

Fax: 604 685-7611 

jblair@clasbc.net 

dsabelli@clasbc.net 

 

Counsel for Community Legal Assistance 

Society 

 

Me Dahlia Shuhaibar 

Olthuis Van Ert 

66 Lisgar Street 

Ottawa, Ontario  K2P 0C1 

 

 

 

Tel.: 613 501-5350 

dshuhaibar@ovcounsel.com 

 

 

 

Agent for Community Legal Assistance 

Society 
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Me Sujit Choudhry 

Circle Barristers 

Suite 200 

325 Front Street West 

Toronto, Ontario  M5V 2Y1 

 

Tel.: 416 436-3679 

sujit.choudhry@circlebarristers.com 

 

Me Nursa Khan 

Kapoor Barristers 

Suite 400 

26 Wellington Street East 

Toronto, Ontario  M5E 1S2 

 

Tel.: 416 363-2700 

nkh@kapoorbarristers.com 

 

Counsel for South Asian Legal 

Clinic of Ontario, South Asian Legal 

Clinic of British Columbia and South 

Asian Women’s Community Centre 

 

Me Dahlia Shuhaibar 

Olthuis Van Ert 

66 Lisgar Street 

Ottawa, Ontario  K2P 0C1 

 

 

Tel.: 613 501-5350 

dshuhaibar@ovcounsel.com 

 

 

 

 

 

 

 

 

 

 

Agent for South Asian Legal 

Clinic of Ontario, South Asian Legal 

Clinic of British Columbia and South 

Asian Women’s Community Centre 
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Me Raj Anand 
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FACTUM OF THE INTERVENER 

ATTORNEY GENERAL OF CANADA 

PART I – OVERVIEW OF THE ATTORNEY GENERAL OF CANADA’S POSITION 

A. Overview 

1. In accordance with his role as intervener, the Attorney General of Canada takes no position, on 

any basis whatsoever, on the constitutional validity of the provisions of the Act respecting the 

laicity of the State.1 However, as s. 33 of the Canadian Charter of Rights and Freedoms2 is 

invoked with increasing frequency, it is important to consider whether there are constitutional 

limits on the use of this provision in addition to those outlined in Ford v. Quebec.3 

2. To respond to this fundamental question, one must recall that, since 1982, the rights and 

freedoms guaranteed by the Charter limit legislative action, unless such action is exercised 

in accordance with the conditions set out in ss. 1 or 33. The only alternative to meeting those 

conditions is to initiate the constitutional amendment procedures set out in Part V of the 

Constitution Act, 1982,4 which, in relation to Charter rights and freedoms, exclude the 

unilateral amendment procedures. 

3. Although the Constitution allows a legislature that invokes s. 33 to avoid temporarily the 

binding nature of rights and freedoms, it necessarily prohibits any use of s. 33 that would 

lead to an irreparable impairment of the rights and freedoms guaranteed by the Constitution. 

Accordingly, any right or freedom referred to in an express declaration made under s. 33 

must retain its integrity so that it can be fully exercised when the declaration expires—just 

as a lightbulb should shine as brightly as it did before being temporarily turned off. 

 
1  Act respecting the laicity of the State, CQLR, c. L-0.3. 
2  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [Charter]. 
3  Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712 [Ford]. 
4  Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 

[C.A. 1982]. 

https://www.legisquebec.gouv.qc.ca/en/document/cs/l-0.3
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-42
https://canlii.ca/t/1ft9p
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-42
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4. Accordingly, the Attorney General of Canada will make the following submissions to assist 

the Court in delineating the constitutional limits of s. 33 of the Charter: 

(1) The wording of s. 33 confirms its limited scope by precluding recourse to it in respect 

of any rights and freedoms other than those provided for in ss. 2 or 7 to 15 of the 

Charter and where the protection afforded by these rights and freedoms overlaps with 

other constitutional guarantees; 

(2) The wording of s. 33 confirms that it confers a power of temporary application. 

Section 33 limits a declaration to a term of five years and the possibility of renewing 

such a declaration5 necessarily presupposes that s. 33 cannot be used in a way that 

produces permanent effects, for any renewed declaration necessarily presupposes the 

rights and freedoms will otherwise operate fully, otherwise the declaration would be 

otiose. The temporary character of the use of s. 33 confirms that it cannot be used to 

cause an irreparable impairment of the rights and freedoms guaranteed by ss. 2 or 7 to 

15 of the Charter. Such use would amount to indirectly amending the Constitution. It 

follows that the courts must retain jurisdiction to review, on a case-by-case basis, 

whether the use of s. 33 violates this limit; and 

(3) Section 33 does not oust the jurisdiction of a court to declare that a law invoking s. 33 

violates a right or freedom guaranteed by ss. 2 or 7 to 15 of the Charter. 

5. The constitutional limits of the s. 33 power preclude it from being used to distort or annihilate 

the rights and freedoms guaranteed by the Charter, or to reduce them to des peaux de 

chagrin, that is, to shrivel them beyond recognition, if not transform them into mere legal 

fictions. Courts have the responsibility to ensure that these limits – which were neither 

considered nor rejected by this Court in Ford – are respected. 

6. The Attorney General of Canada’s analytical approach to interpreting s. 33 is anchored in 

the text and scheme of the Constitution of Canada and reflects the essential balance that lies 

at the heart of our constitutional democracy. The Constitution gives Parliament and the 

 
5  Charter, s. 33(4). 

https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-53
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legislatures a wide margin to enact laws in the public interest within their respective 

jurisdictions. However, this latitude has never been absolute: the principle of parliamentary 

sovereignty has always been constrained by the Constitution.6 

B. Concise statement of the facts relevant to the intervention 

7. The Attorney General of Canada takes no position on the facts in dispute. 

---------- 

PART II – THE ATTORNEY GENERAL OF CANADA’S POSITION 

ON THE QUESTIONS IN ISSUE 

8. The Attorney General of Canada will address the following constitutional questions: 

• Is the use of s. 33 of the Canadian Charter of Rights and Freedoms subject to 

constitutional limits other than requirements of form? Answer: yes. 

• Can the courts, in the exercise of their inherent jurisdiction, declare that the rights and 

freedoms guaranteed by ss. 2 or 7 to 15 of the Charter have been violated7 despite a 

valid use of s. 33 of the Charter? Answer: yes. 

9. More specifically, the Attorney General of Canada submits that s. 33, interpreted in light of 

its context and the scheme of the Constitution: 

A. cannot have legal effects beyond ss. 2 or 7 to 15 of the Charter; 

B. grants only a temporary legislative power that cannot result in the irreparable impairment 

of the rights and freedoms guaranteed by ss. 2 or 7 to 15 of the Charter; and 

C. does not oust the jurisdiction of a court to declare that the rights and freedoms subject 

to s. 33 have been unjustifiably limited within the meaning of s. 1 of the Charter.

 
6  See, for example, Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c. 3, ss. 91-93 and 133 

[C.A. 1867]. 
7  A law violates a right or freedom guaranteed by ss. 2 or 7 to 15 where the limit it imposes is 

not justified under s. 1 of the Charter. 

https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-20
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-30
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-44
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-47
https://laws-lois.justice.gc.ca/eng/const/FullText.html#h-43
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PART III – ARGUMENTS 

10. In 1982, the Constitution of Canada was amended, notably to entrench the Charter, the main 

purpose of which is set out in s. 1: “The Canadian Charter of Rights and Freedoms 

guarantees the rights and freedoms set out in it […]” [our emphasis].  

11. Given their superior normative value, the rights and freedoms set out in the Charter can only 

be restricted or modified under strictly circumscribed conditions: first, s. 1 of the Charter 

allows reasonable limits to rights and freedoms; second, s. 33 authorizes the enactment of a 

law that expressly declares that a law or any of its provisions operates despite ss. 2 or 7 to 

15 of the Charter; and third, Part V of the C.A. 1982 allows the amendment of constitutional 

provisions, including those contained in the Charter. 

12. The interpretation of s. 33 must, according to the method of interpretation favoured by this 

Court, begin with the text:8 

(1) Parliament or the legislature of a 

province may expressly declare in an Act of 

Parliament or of the legislature, as the case 

may be, that the Act or a provision thereof 

shall operate notwithstanding a provision 

included in section 2 or sections 7 to 15 of 

this Charter. 

 

(1) Le Parlement ou la législature d’une 

province peut adopter une loi où il est 

expressément déclaré que celle-ci ou une 

de ses dispositions a effet indépendamment 

d’une disposition donnée de l’article 2 ou 

des articles 7 à 15 de la présente charte. 

 

(2) An Act or a provision of an Act in respect 

of which a declaration made under this 

section is in effect shall have such operation 

as it would have but for the provision of this 

Charter referred to in the declaration.  

 

(2) La loi ou la disposition qui fait l’objet 

d’une déclaration conforme au présent 

article et en vigueur à l’effet qu’elle aurait 

sauf la disposition en cause de la charte.  

(3) A declaration made under subsection (1) 

shall cease to have effect five years after it 

comes into force or on such earlier date as 

may be specified in the declaration. 

 

(3) La déclaration visée au paragraphe (1) 

cesse d’avoir effet à la date qui y est 

précisée ou, au plus tard, cinq ans après son 

entrée en vigueur. 

 

 
8  Quebec (Attorney General) v. 9147-0732 Québec Inc., 2020 SCC 32 at paras. 8 and 9; Caron 

v. Alberta, 2015 SCC 56 at para. 36; Dickson v. Vuntut Gwitchin first Nation, 2024 SCC 10 

at para. 113. 

https://canlii.ca/t/jbf0p#par8
https://canlii.ca/t/jbf0p#par9
https://canlii.ca/t/gm5bl#par36
https://canlii.ca/t/k3qd5#par113
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(4) Parliament or the legislature of a 

province may re-enact a declaration made 

under subsection (1). 

(4) Le Parlement ou une législature peut 

adopter de nouveau une déclaration visée 

au paragraphe (1). 

 

(5) Subsection (3) applies in respect of a re-

enactment made under subsection (4). 

(5) Le paragraphe (3) s’applique à toute 

déclaration adoptée sous le régime du 

paragraphe (4). 

 

13. The text of s. 33 must then be interpreted in light of its context and the scheme of the Charter 

and the Constitution as a whole. This interpretation, it is submitted, brings to light the 

constitutional limits on the use of s. 33.9 

A. Section 33 cannot have effects beyond ss. 2 or 7 to 15 of the Charter 

14. The circumscribed scope of the effects that s. 33 may have on the constitutional order reflects 

its exceptional character. Its very words attest to a clear and unmistakable limit on the 

principle of parliamentary sovereignty expressly enshrined by the framers of the 

Constitution. 

15. Indeed, s. 33 is explicitly limited by its very wording: it can be invoked only in respect of 

some of the rights and freedoms guaranteed in the Charter, namely ss. 2 or 7 to 15. Pursuant 

to s. 33(2), an Act or a provision in respect of which a declaration made under s. 33(1) has 

such operation as it would have but for ss. 2 or 7 to 15 of the Charter. Democratic rights, 

mobility rights, rights related to the official languages of Canada and minority language 

education, as well as all other constitutional guarantees outside the Charter, are therefore 

outside the scope of s. 33. 

16. Moreover, this Court has recognized that “the scope of one Charter right does not 

circumscribe the scope of another”.10 It follows that if an activity is protected both by one of 

the provisions of ss. 2 or 7 to 15 of the Charter and by another constitutional provision, s. 33 

could not allow a law to have adverse effects on that activity. Relying on s. 33, a legislature 

 
9  R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at para. 117; Canada (Attorney General) v. 

Power, 2024 SCC 26 at paras. 26-27 [Power]. 
10  Baier v. Alberta, 2007 SCC 31 at para. 58. See also Lavigne v. Ontario Public Service 

Employees Union, [1991] 2 S.C.R. 211 at p. 320. 

https://canlii.ca/t/1fv2b#par117
https://canlii.ca/t/k5vlj#par26
https://canlii.ca/t/1rw0g#par58
https://canlii.ca/t/1fsjw
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cannot do indirectly what it cannot do directly, namely shield its law against any 

incompatibility with a constitutional provision other than ss. 2 or 7 to 15. 

17. For example, in Ontario v. Working Families Coalition this Court recognized that “there will 

necessarily be overlap between the electoral activity protected by both ss. 2(b) and 3 of the 

Charter”.11 Although s. 33 may be relied upon in respect of s. 2(b), it cannot interfere with 

the constitutional guarantee provided in s. 3. The informational aspect of the right to 

meaningfully participate in the electoral process is protected under both s. 3 and s. 2(b).12 

18. The same principle applies to judicial independence, among other constitutional guarantees. 

Although the scope of s. 33 does extend to s. 11(d) of the Charter, which guarantees every 

accused person the right to an “independent and impartial tribunal”, it does not extend to 

s. 92(14) and ss. 96 to 100 of the C.A. 1867, which provide an independent basis for the same 

guarantee.13 

19. The express textual limits of s. 33 ensure that recourse to s. 33 by a legislature shall not 

adversely affect any constitutional protections or rights and freedoms other than those 

guaranteed in ss. 2 or 7 to 15 of the Charter. Accordingly, it is for a court to consider any 

alleged adverse effects beyond what is permitted by s. 33. 

B. The use of section 33 cannot result in an irreparable impairment of the rights and 

freedoms guaranteed by ss. 2 or 7 to 15 of the Charter 

20. Section 33 is subject to a second constitutional limitation: it cannot be used to cause an 

irreparable impairment of the rights and freedoms guaranteed by ss. 2 or 7 to 15 of the 

Charter, that is, an impairment that prevents these rights and freedoms from regaining their 

full normative force once the declaration expires. This limit refers to the impact on a right or 

freedom itself in its general and normative scope, rather than the impact on any one 

individual. For example, if a declaration made under s. 33 eliminated the means 

 
11  Ontario (Attorney General) v. Working Families Coalition (Canada) Inc., 2025 SCC 5 at 

para. 118 [Working Families]. 
12  Ibid. at paras. 31 and 115. 
13  See Reference re Remuneration of Judges of the Provincial Court (P.E.I.), [1997] 3 S.C.R. 3. 

https://canlii.ca/t/k9wf2#par118
https://canlii.ca/t/k9wf2#par31
https://canlii.ca/t/k9wf2#par115
https://canlii.ca/t/1fqzp
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indispensable to the exercise of the right or freedom, the legislature would impede the 

exercise of that right or freedom beyond the temporal limit imposed by s. 33. Section 33 

does not confer on a legislature the power to distort or destroy a right or freedom. This 

interpretation is based on the text of s. 33, read in the light of the broader context of the 

Charter and the Constitution. 

21. Specifically, this interpretation is grounded on the following propositions: (1) by its very 

terms, s. 33 provides for a power that is necessarily temporary in application; (2) the expiry 

of a declaration and the possibility of its re-enactment, provided for in s. 33, confirm the 

essentially temporary nature of the permissible effects on rights and freedoms; (3) any 

irreparable impairment of a right or freedom would exceed the scope of s. 33 since it would 

constitute an unauthorized amendment to the Constitution; and (4) a court may conduct an 

analysis to determine whether the rights and freedoms guaranteed by ss. 2 or 7 to 15 of the 

Charter have been irreparably impaired. 

1. Section 33 provides for a power that is necessarily temporary in application 

22. Subsections 33(3), (4) and (5) prescribe the temporal limit applicable to any declaration 

made under s. 33, as well as the possibility of renewing the use of s. 33 after the expiry of 

such a declaration. By limiting any recourse to s. 33 to a renewable period of five years, s. 33 

departs from the general principle that a legislative provision enacted by a legislature 

remains indefinitely in force. 

23. Section 33 differs in this respect from other similar provisions found in other rights-

protecting instruments. The Canadian Bill of Rights, for example, provides that “[e]very law 

of Canada shall, unless it is expressly declared by an Act of the Parliament of Canada that it 

shall operate notwithstanding the Canadian Bill of Rights, be so construed and applied as 

not to abrogate, abridge or infringe or to authorize the abrogation, abridgment or 

infringement of any of the rights or freedoms herein recognized and declared ...”.14 In that 

case, there is no sunset clause limiting Parliament’s use of this override provision. 

 
14  Canadian Bill of Rights, S.C. 1960, c. 44, s. 2 (emphasis added). 

https://laws-lois.justice.gc.ca/eng/acts/c-12.3/FullText.html#h-61447
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24. Similarly, s. 52 of the Quebec Charter of Human Rights and Freedoms places no constraints 

on the duration of the legislature’s use of its override authority.15 The same is true of human 

rights legislation in Alberta,16 Ontario17 and Saskatchewan:18 none impose a temporal limit 

upon the legislature’s authority. 

25. The temporal limit placed on s. 33 deprives legislatures of a power otherwise inherent to their 

function: the power to modify the law without delimiting in time any such change. Section 33 

prevents legislatures from permanently exempting themselves from the constitutional 

guarantee of rights and freedoms. Thus, it reaffirms the primacy of the supreme law of Canada 

over ordinary law, which cannot be set aside by a simple legislative act. 

2. The conditions of application of s. 33 confirm the inherently temporary nature of its 

permissible effects on rights and freedoms 

26. The possibility of renewing an express declaration necessarily implies that s. 33 can only 

have temporary effects on rights and freedoms. 

27. The choice of a maximum period of five years for any declaration made under ss. 33(1) or 

(4) is no accident: it corresponds generally to the maximum term of a legislative assembly 

as contemplated by s. 4 of the Charter. Since the use of s. 33 cannot exceed the maximum 

mandate of a legislative assembly, the assembly or its successor is thus required to reconsider 

the merits of the use of s. 33 at regular intervals. 

28. The temporary nature of a declaration under s. 33 aims, first, to align the exercise of the 

power provided for in this provision with the democratic electoral cycle, so as to ensure that 

elected officials are accountable to voters.19 In addition, this requirement expresses the will 

 
15  Charter of Human Rights and Freedoms, CQLR, c. C-12, s. 52. 
16  The Individual’s Rights Protection Act, S.A. 1972, c. 2, s. 1(1). 
17  Human Rights Code, R.S.O. 1990, c. H.19, s. 47(2). 
18  Saskatchewan Human Rights Code, 2018, S.S. 2018, c. S-24.2, s. 52(b). 
19  Saskatchewan (Minister of Education) v. UR Pride Centre for Sexuality and Gender 

Diversity, 2025 SKCA 74 at paras. 110, 121 and 184 [UR Pride]. See also Robert Leckey 

and Eric Mendelsohn, “The Notwithstanding Clause: Legislatures, Courts, and the 

Electorate” (2022) 72 University of Toronto Law Journal 189 [Leckey and Mendelsohn, 

The Notwithstanding Clause] and Michael Pal, “Democracy and the Notwithstanding 

Clause” (2024) 37 Canadian Journal of Law & Jurisprudence 545. 

https://www.legisquebec.gouv.qc.ca/fr/document/lc/C-12?langCont=en#se:52
https://canlii.ca/t/53s3m
https://www.ontario.ca/laws/statute/90h19#BK82
https://www.canlii.org/en/sk/laws/stat/ss-2018-c-s-24.2/latest/ss-2018-c-s-24.2.html
https://canlii.ca/t/kdr05#par110
https://canlii.ca/t/kdr05#par121
https://canlii.ca/t/kdr05#par184
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4931814
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4931814
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of the framers of the Constitution that s. 33 not be used to impair irreparably the rights and 

freedoms guaranteed by the Charter. 

29. If, at the conclusion of five years after a declaration is made under s. 33, a legislature does 

nothing or resolves not to re-enact the declaration, the constitutional status quo is restored, 

and the rights and freedoms are expected to regain fully their constitutional status. 

30. If, however, a legislature chooses to re-enact a declaration under s. 33, there must be a real 

choice open to the legislature. In the event that the prior use of s. 33 by a legislature has 

irreparably impaired rights and freedoms, a subsequent legislature’s choice to renew a 

declaration is rendered meaningless. A right subject to a declaration within the meaning of 

s. 33 must be capable of returning to its full normative force once the declaration expires, and 

the use of s. 33 cannot therefore cause irreparable damage to the right’s normative intensity. 

31. Otherwise, the legislature, as well as the electorate, would be deprived of the ability to restore 

the full constitutional force of rights and freedoms compromised by measures enacted by a 

prior legislature. The constitutional requirement underlying this feature of s. 33—namely, 

that a legislature reconsider the merits of the use of this provision—would have been 

amended. This confirms that s. 33 can authorize only temporary, and not irreparable, effects 

on rights and freedoms. 

3. Recourse to s. 33 that results in an irreparable impairment of a right or freedom 

would constitute an unauthorized amendment to the Constitution 

32. The legislative power conferred by s. 33 is broader than that provided for in s. 1, as it allows 

a statute to operate even when that statute limits a right or freedom set out in ss. 2 or 7 to 15 

of the Charter without demonstrable justification under s. 1. It is, however, a power that is 

less broad than that conferred by the constitutional amending procedure, which is the only 

means by which an amendment to rights and freedoms can be made. Any use of s. 33 that 

would result in an irreparable impairment of any of the rights and freedoms guaranteed in 

ss. 2 or 7 to 15 of the Charter would constitute an unauthorized attempt to amend the 

Constitution of Canada. 
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33. The text and the conditions of application of s. 33 demonstrate, in and of themselves, that 

the rights and freedoms subject to it may not be irreparably impaired after one or more s. 33 

declarations. It goes without saying that the interpretation of s. 33 must also take into account 

the broader context of the Charter and the Constitution of which it is part. That interpretation 

must respect the “basic constitutional structure” of the Constitution.20 As this Court has 

stated, “... the manner in which the constitutional provisions are intended to interact with one 

another must inform our interpretation, understanding, and application of the text”.21 

34. The rights and freedoms guaranteed by the Charter hold an essential place in Canada’s 

constitutional structure.22 They form the normative foundation that helps to ensure, among 

other commitments, the rule of law and the protection of minorities within a constitutional 

democracy.23 Any sound interpretation of s. 33 must preserve this central role. 

35. The use of s. 33 must therefore comply with s. 52(3) of the C.A. 1982, which provides: 

Amendments to the Constitution of Canada 

shall be made only in accordance with the 

authority contained in the Constitution of 

Canada. 

La Constitution du Canada ne peut être 

modifiée que conformément aux pouvoirs 

conférés par elle. 

 

36. An amendment to ss. 2 or 7 to 15 of the Charter cannot be made unilaterally by a legislature 

under ss. 44 or 45 of the C.A. 1982. In this regard, it is sufficient to note that no legislature 

has jurisdiction unilaterally to amend or repeal the Charter or the rights and freedoms 

enshrined within it, including in ss. 2 or 7 to 15. Beyond this conclusion, it is not necessary 

for this Court to determine, in the present appeal, which amendment procedure would be 

required to authorize such a constitutional reform. 

37. It follows that – subject to any constitutional amendment authorized by Part V of the C.A. 

1982 – all Charter rights and freedoms are permanently guaranteed. This implies not only 

 
20  Reference re Secession of Quebec, [1998] 2 S.C.R. 217 at para. 50 [Reference re Secession]; 

Toronto (City) v. Ontario (Attorney General), 2021 SCC 34 at para. 49. 
21  Reference re Senate Reform, 2014 SCC 32 at para. 26; Power, supra note 9 at para. 27. 
22  Reference re Secession, supra note 20 at paras. 49 and 50. 
23  Ibid. at paras. 72, 74 and 80-82. 

https://canlii.ca/t/1fqr3#par50
https://canlii.ca/t/jjc3d#par49
https://canlii.ca/t/g6mfs#par26
https://canlii.ca/t/k5vlj#par27
https://canlii.ca/t/1fqr3#par49
https://canlii.ca/t/1fqr3#par50
https://canlii.ca/t/1fqr3#par72
https://canlii.ca/t/1fqr3#par74
https://canlii.ca/t/1fqr3#par80
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that their legal effects can only be “suspended” within the limits set out in s. 33, but also 

that, as soon as a declaration under ss. 33(1) and (4) expires, those rights and freedoms must 

regain the full normative force that they had before the declaration was made. Otherwise, 

recourse to s. 33 would amount to an unauthorized constitutional amendment. 

4. Judicial analysis of a potential irreparable impairment of rights and freedoms 

guaranteed by ss. 2 or 7 to 15 of the Charter 

38. The exceptional and limited power conferred by s. 33 justifies and requires a court to assess 

the constitutionality of its use. The courts remain guardians of the Constitution and may 

consider the compliance of any statute with the Constitution.24 

39. In cases in which s. 33 is invoked, this judicial responsibility includes the role of examining 

whether the use of s. 33 would result in an irreparable impairment of a right or freedom, as 

any such use would exceed the constitutional limits of this exceptional legislative power. 

40. In this case, as in many other contexts,25 this Court need not establish a definitive or 

exhaustive test. A court could assess the impact of any statute invoking s. 33 by examining 

the specific circumstances of each use and by conducting a contextual analysis. The 

following analytical framework should guide a court in its assessment of any use of s. 33 to 

determine whether it involves an irreparable impairment: 

i) First, does the use of s. 33 lead to the permanent denial of a right or freedom protected 

by ss. 2 or 7 to 15 of the Charter? Repeated declarations under s. 33 could amount, at 

a certain point, to abolishing the very right or freedom in question. As demonstrated 

 
24  See Hunter et al. v. Southam Inc., [1984] 2 S.C.R. 145 at pp. 155 and 169; York Region 

District School Board v. Elementary Teachers’ Federation of Ontario, 2024 SCC 22 at 

para. 64; Commission scolaire francophone des Territoires du Nord-Ouest v. Northwest 

Territories (Education, Culture and Employment), 2023 SCC 31 at para. 70; Power, supra 

note 9 at para. 56. 
25  See, for example, Baker v. Canada (Minister of Citizenship and Immigration), [1999] 

2 S.C.R. 817 at paras. 23-28; Canada (Minister of Citizenship and Immigration) v. Vavilov, 

2019 SCC 65 at paras. 16 and ff.; Goodwin v. British Columbia (Superintendent of Motor 

Vehicles), 2015 SCC 46 at para. 57. 

https://canlii.ca/t/1mgc1
https://canlii.ca/t/1mgc1
https://canlii.ca/t/k5cq6#par64
https://canlii.ca/t/k1kct#par70
https://canlii.ca/t/k5vlj#par56
https://canlii.ca/t/1fqlk#par23
https://canlii.ca/t/j46kb#par16
https://canlii.ca/t/glm97#par57
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by the jurisprudential criteria developed by this Court to assess the effect of a statute 

on a right or freedom, the fundamental purpose of the rights and freedoms guaranteed 

by the Charter is to enable their exercise, and not simply to enshrine their existence on 

paper. Thus, a statute accompanied by an express declaration made under s. 33 

authorizing unreasonable searches and seizures would have the effect, if such a 

declaration were repeatedly renewed, of abolishing the very right to protection from 

such practices as guaranteed by s. 8 of the Charter. The prolonged impossibility of 

exercising a right or freedom would, in practice, be tantamount to denying its very 

existence, which can be done only through a constitutional amendment. 

ii) Second, does the statute have the effect of impairing the rights or freedoms in question 

in such a way that they cannot be fully and concretely restored once the declaration 

under s. 33 expires? The loss of means essential to the exercise of a right or freedom 

could produce effects that would subsist beyond the expiry of any declaration under 

s. 33. For example, the freedom of the press, guaranteed under s. 2(b) of the Charter, 

could disappear if independent newspapers and media were prohibited from carrying 

on business for a prolonged period. Similarly, freedom of religion, guaranteed under 

s. 2(a) of the Charter, could disappear if places of worship were declared illegal for a 

prolonged period. And freedom of association, guaranteed in s. 2(d) of the Charter, 

could disappear if all trade unions were declared illegal and prohibited from engaging 

in any activity for a prolonged period. Such scenarios would amount to constitutional 

amendments that exceed the unilateral power of a legislature. 

iii) Third, does the statute, by its exorbitant nature, result in an immediate and irreparable 

negation of the minimum conditions for maintaining the free and democratic society 

enshrined in our Constitution and the constitutional culture based on respect for rights 

and freedoms it guarantees? As this Court stated in Oakes, the very purpose of 

entrenching the Charter is to ensure that “Canadian society is to be free and 

democratic”.26 For this reason, the courts must be guided by the values and principles 

 
26  R v. Oakes, [1986] 1 S.C.R. 103 at p. 136 [Oakes]. 

https://canlii.ca/t/1ftv6
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essential to such a society, which include “respect for the inherent dignity of the human 

person”.27 A legislative measure fundamentally irreconcilable with human dignity 

could cause, from the outset, an impairment of a right or freedom that could not be 

remedied by the subsequent lifting of a declaration under s. 33. Thus, a statute that 

invokes s. 33 to allow arbitrary executions or slavery would violate a constitutional 

limit, since such a statute would not be temporarily limited to maintaining the effect 

of the statute inconsistent with Charter rights or freedoms, but would immediately 

abolish the very conditions of a free and democratic society. The restoration of rights 

and freedoms at the expiry of the declaration would become impossible, regardless of 

the duration of the invocation of s. 33. In such a case, the irreparable impairment would 

be apparent as soon as the statute comes into force, without it being necessary to await 

the renewal of a declaration. 

41. The Attorney General of Canada does not advance these examples, however extreme they 

may seem, to suggest, in any way, that the impugned provisions in this case coincide with 

such scenarios. Rather, the aim is to show that there is no basis for the claim that the 

conditions for exercising s. 33 encompass only those recognized in Ford and do not restrict 

the jurisdiction of a legislature. To the contrary, s. 33 substantively circumscribes the 

exercise of legislative power. 

C. The jurisdiction of the courts to declare a violation of ss. 2 or 7 to 15 of the Charter is 

not ousted by s. 33 

42. Section 33 does not oust the inherent and fundamental jurisdiction of the superior courts to 

decide questions of law, as guaranteed by s. 96 of the C.A. 1867. There is therefore a 

relationship between the indisputable jurisdiction of the courts to rule on constitutional 

limits, including those addressed in sections A and B of this factum, and the jurisdiction of 

the courts reviewed in this section. 

 
27  Ibid. 
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43. The text and general scheme of s. 33 support the position that courts retain the power to 

declare that a statute violates the rights and freedoms subject to s. 33, even when a statute 

includes a declaration made under s. 33(1). 

44. For the following reasons, a declaration under s. 33 does not remove the jurisdiction of a 

court: (1) despite the use of s. 33, the rights and freedoms in ss. 2 and 7 to 15 of the Charter 

continue to exist; (2) the judicial function of deciding a question of law is in no way excluded 

by the text of s. 33; (3) a judicial declaration that ss. 2 or 7 to 15 of the Charter is violated 

would be consistent with the purposes of s. 33; and (4) a judicial declaration that these 

provisions of the Charter have been violated is generally in the public interest. 

1. Rights and freedoms continue to exist despite the use of s. 33 

45. According to the very terms of ss. 33(1) and (2), the effect of a declaration made under 

s. 33(1) applies only to the Act of Parliament or of the legislature that contains the 

declaration. It does not affect the right or freedom guaranteed by the Charter: 

(1) Parliament or the legislature of a 

province may expressly declare in an Act of 

Parliament or of the legislature, as the case 

may be, that the Act or a provision thereof 

shall operate notwithstanding a provision 

included in section 2 or sections 7 to 15 of 

this Charter. 

 

(1) Le Parlement ou la législature d’une 

province peut adopter une loi où il est 

expressément déclaré que celle-ci ou une 

de ses dispositions a effet indépendamment 

d’une disposition donnée de l’article 2 ou 

des articles 7 à 15 de la présente charte. 

 

(2) An Act or a provision of an Act in respect 

of which a declaration made under this 

section is in effect shall have such operation 

as it would have but for the provision of this 

Charter referred to in the declaration.  

 

(emphasis added) 

(2) La loi ou la disposition qui fait l’objet 

d’une déclaration conforme au présent 

article et en vigueur a l’effet qu’elle aurait 

sauf la disposition en cause de la charte.  

 

 

(nous soulignons) 

 

46. The key words of s. 33 — “shall operate” and “shall have such operation as it would have” 

(in French, “a effet” and “a l’effet qu’elle aurait”) — relate to an “Act or a provision of an 

Act in respect of which a declaration is made” under s. 33(1). They specify that the legal 

effect of s. 33 refers to that Act or provision, rather than to the rights and freedoms referred 
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to in the express declaration or to the jurisdiction of the court to review the compliance of 

the Act with those rights and freedoms.28 

47. When s. 33 is not invoked, a legislative provision inconsistent with a right or freedom of the 

Charter is “of no force or effect” (in French, “inopérante”), pursuant to s. 52(1) of the 

C.A. 1982: 

The Constitution of Canada is the supreme 

law of Canada, and any law that is 

inconsistent with the provisions of the 

Constitution is, to the extent of the 

inconsistency, of no force or effect. 

 

(emphasis added) 

La Constitution du Canada est la loi 

suprême du Canada; elle rend inopérantes 

les dispositions incompatibles de toute 

autre règle de droit. 

 

 

(nous soulignons) 

 

48. However, if, in accordance with s. 33, a statute expressly declares that a legislative provision 

operates notwithstanding a provision included in ss. 2 or 7 to 15 of the Charter, the 

legislative provision in question is thus protected from the consequence that this 

inconsistency would entail, namely, the loss of its legal force or effect. That is the only legal 

effect that s. 33 secures. 

49. The conditional phrase “shall have such operation as it would have but for the provision of 

this Charter referred to in the declaration” in s. 33(2) supports the interpretation that invoking 

s. 33 does not eliminate the rights and freedoms in question. Their continued legal existence 

remains necessary to give meaning to this phrase. If the rights and freedoms were annulled 

or suspended, it would no longer be possible to consider the consistency of a statute with 

them and, consequently, no question would arise as to the legal effect of the statute. In such 

a scenario, the use of the conditional expression would not be necessary. Rather, this 

 
28  UR Pride, supra note 19 at para. 79. See also Grégoire Webber, “Notwithstanding Rights, 

Review, or Remedy? On the Notwithstanding Clause and the Operation of Legislation” 

(2021) 71 University of Toronto Law Journal 510 at pp. 513, 520, 524 and 527-528 

[Webber, Notwithstanding Remedy]; Leckey and Mendelsohn, The Notwithstanding 

Clause, supra note 19; Grégoire Webber, Eric Mendelsohn and Robert Leckey, “The faulty 

received wisdom around the notwithstanding clause”, Policy Options (May 10, 2019), 

online: https://policyoptions.irpp.org/2019/05/faulty-wisdom-notwithstanding-clause/. 

https://canlii.ca/t/kdr05#par79
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3935891
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3935891
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3935891
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3935891
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://policyoptions.irpp.org/2019/05/faulty-wisdom-notwithstanding-clause/
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expression assumes that there is a genuine question as to the legal effect of a statute precisely 

because it remains possible to assess its consistency with the relevant provision of the 

Charter. Section 33 provides that a statute “shall have such operation as it would have but 

for the provision of this Charter referred to in the declaration”, a provision that, but for the 

invocation of s. 33, would deny the statute its legal effect. 

50. In its analysis, the Court of Appeal of Quebec erred by failing to consider s. 33(2). This 

omission led the appellate court to conclude erroneously that a statute invoking s. 33 will 

“override” rights and freedoms and is therefore “protected from the judicial scrutiny thereof 

which could otherwise have been carried out”.29 

51. Emphasizing the word “notwithstanding” in s. 33(1) (“indépendamment” in French), the 

Court of Appeal contended that a statute invoking this section operates “notwithstanding” 

(independently of) the relevant provisions of the Charter, that is, “regardless of them, 

without taking them into account, such that the statute in question is protected from their 

application and placed outside their reach”.30 

52. By contrast, in UR Pride, a majority of the Court of Appeal for Saskatchewan considered 

s. 33 holistically and concluded that the use of s. 33 does not have the effect of denying the 

existence of the rights and freedoms referred to in an express declaration.31 

53. As found by the majority of the Court of Appeal for Saskatchewan, none of the decisions 

relied upon by the Court of Appeal of Quebec on this point32 concerned the interpretation of 

s. 33(2).33 This appeal is the first time that this Court has been asked to rule on this provision. 

  

 
29  Organisation mondiale sikhe du Canada c. Procureur général du Québec, 2024 QCCA 254 

[CAQ] at paras. 8, 217, 271 and 312 (Translation of the Court of Appeal). 
30  Ibid. at para. 317. 
31  Ur Pride, supra note 19 at paras. 72-92. 
32  CAQ, supra note 29 at paras. 320-327. 
33  UR Pride, supra note 19 at para. 58. 

https://canlii.ca/t/k358h#par8
https://canlii.ca/t/k358h#par217
https://canlii.ca/t/k358h#par271
https://canlii.ca/t/k358h#par312
https://canlii.ca/t/k358h#par317
https://canlii.ca/t/kdr05#par72
https://canlii.ca/t/k358h#par320
https://canlii.ca/t/kdr05#par58
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2. The text of s. 33 does not oust the judicial function of deciding a question of law 

54. When a court assesses “the consistency of a law with the requirements of the Charter”, it 

exercises “an ordinary judicial power to determine a question of law”.34 Section 96 of the 

C.A. 1867 protects the essential role of the superior courts to review the constitutional 

compliance of legislation.35 

55. There is nothing in the text of s. 33 that would allow this provision to be understood as a 

privative or restrictive clause preventing superior courts from reviewing the effect on rights 

and freedoms of a statute containing a s. 33 declaration. Section 33 is to be interpreted so as 

to preserve meaningful access to justice, an essential condition for maintaining the rule of 

law.36 

3. A judicial declaration of a violation of ss. 2 or 7 to 15 of the Charter would be 

consistent with the purposes of s. 33 

56. In Ford, this Court held that neither the “constitutional perspective” of “legislative 

supremacy” nor that of emphasizing “the seriousness of a legislative decision to override 

guaranteed rights and freedoms” was “particularly relevant or helpful” in construing s. 33.37 

57. If, as held by the Court of Appeal of Quebec,38 parliamentary sovereignty were to be 

recognized as one of the purposes of s. 33, the recognition of a judicial power to declare a 

violation of rights and freedoms would be consistent with this purpose. 

58. A judicial declaration that a statute violates ss. 2 or 7 to 15 of the Charter is not contrary to 

the principle of parliamentary sovereignty. On the contrary, such a declaration respects this 

 
34  R. v. Sullivan, 2022 SCC 19 at paras. 43 and 45. 
35  Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 

SCC 59 at para. 39; Ontario v. Criminal Lawyers’ Association of Ontario, 2013 SCC 43 at 

para. 18; UR Pride, supra note 19 at paras. 129-133. 
36  British Columbia (Attorney General) v. Council of Canadians with Disabilities, 2022 SCC 27 

at para. 34. 
37  Ford, supra note 3 at p. 740. 
38  CAQ, supra note 29 at para. 224. 

https://canlii.ca/t/jp64b#par43
https://canlii.ca/t/jp64b#par45
https://canlii.ca/t/gds2j#par39
https://canlii.ca/t/fzw43#par18
https://canlii.ca/t/kdr05#par129
https://canlii.ca/t/jpx81#par34
https://canlii.ca/t/1ft9p
https://canlii.ca/t/k358h#par224


- 18 - 

Factum of the Intervener AGC  Arguments 

   

 
constitutional principle, insofar as it does not alter the legal effect of the legislation in 

question. 

59. The principle of parliamentary sovereignty does not require that the usual judicial function 

of deciding a question of law be set aside. Several comparable regimes illustrate how a 

declaratory power of the courts can perfectly coexist with respect for parliamentary 

sovereignty. 

60. In the United Kingdom, the Human Rights Act 1998 empowers the courts to declare that a 

statute is incompatible with the rights and freedoms recognized by that Act. Parliamentary 

sovereignty is protected by specifying that such a declaration “does not affect the validity, 

continuing operation or enforcement of the provision in respect of which it is given”.39 

61. Similar rights protection regimes exist in New Zealand and Australia, where the principle of 

parliamentary sovereignty also retains paramount constitutional importance. These regimes 

likewise give the courts declaratory powers, while specifying that a declaration of 

incompatibility does not have the effect of altering the legal effect of the statute in question.40 

It is to be noted that in New Zealand, the court’s power does not flow from an express 

provision of the New Zealand Bill of Rights Act, but rather from “the usual function of the 

courts”.41 

62. Moreover, a judicial declaration that a statute violates ss. 2 or 7 to 15 of the Charter would 

be consistent with the democratic purpose of s. 33 of allowing the electorate and the 

legislature to assess whether the renewal of a declaration under s. 33(4) is justified.42 

 
39  Human Rights Act 1998, c. 42 (U.K.), s 4(6)(a). 
40  See: Charter of Human Rights and Responsibilities Act 2006 (Victoria), ss. 36(2) and 

36(5)(a); Human Rights Act 2004 (Australian Capital Territory), ss. 32(2) and 32(3)(a); 

Human Rights Act 2019 (Queensland), s. 54(a); New Zealand Bill of Rights Act, 1990, s. 4 

and Attorney-General v. Taylor, [2018] NZSC 104 at paras. 53 and 144 [Taylor]. For a study 

of these provisions, see Webber, Notwithstanding Remedy supra note 28 at pp. 528-533. 
41  Taylor, supra note 40 at para. 53. 
42  Leckey and Mendelsohn, The Notwithstanding Clause, supra note 19 at pp. 190 and 197-

201. 

https://www.legislation.gov.uk/ukpga/1998/42/enacted/data.xht?view=snippet&wrap=true
https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/cohrara2006433/s36.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/cohrara2006433/s36.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/act/consol_act/hra2004148/s32.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/act/consol_act/hra2004148/s32.html
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2019-005#sec.54
https://www.legislation.govt.nz/act/public/1990/0109/latest/DLM225500.html
https://www.courtsofnz.govt.nz/assets/cases/2018/2018-NZSC-104.pdf
https://www.courtsofnz.govt.nz/assets/cases/2018/2018-NZSC-104.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3935891
https://www.courtsofnz.govt.nz/assets/cases/2018/2018-NZSC-104.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
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63. As this Court has recognized, the right of citizens to vote includes the right to be “reasonably 

informed”.43 A judgment addressing the compatibility of a statute with the rights and 

freedoms guaranteed by the Charter would inform the evaluation, by voters and their 

representatives, of the justification of re-enacting a s. 33 declaration. Voters and their 

representatives are not always necessarily in a position to determine for themselves whether 

a law respects Charter rights and freedoms. Depriving these important actors in the 

democratic process of access to a judicial determination of the compatibility of a statute with 

constitutional rights and freedoms would frustrate an important accountability mechanism 

outlined in s. 33.44 

4. A judicial declaration of a violation of ss. 2 or 7 to 15 of the Charter would generally 

be in the public interest 

64. A judicial declaration that a statute protected by s. 33 violates a right or freedom would 

generally be in the public interest, even if such a declaration would not have its usual effect 

as long as the statute remains protected under s. 33. 

65. A court would not be asked to decide a case that raises only moot or abstract issues, contrary 

to the conclusion of the Court of Appeal of Québec.45 Several considerations may be relevant 

to a court’s exercise of its discretion. 

66. First, if a court finds that the statute protected by s. 33 is consistent with the rights and 

freedoms referred to in a declaration, the legislature would not be required to re-enact the 

declaration. In turn, if a court were to find that the statute protected by s. 33 was incompatible 

with rights and freedoms, the legislature would be required to re-enact a declaration if it 

 
43  Working Families, supra note 11 at para. 31. 
44  Grégoire Webber, “The Notwithstanding Clause, the Operation of Legislation, and Judicial 

Review” in Peter Biro, ed., The Notwithstanding Clause and the Canadian Charter: Rights, 

Reforms, and Controversies, McGill-Queen’s University Press, 2024, 93 at pp. 94 and 104; 

Leckey and Mendelsohn, The Notwithstanding Clause, supra note 19 at pp. 198-201. 
45  CAQ, supra note 29 at para. 242; Respondents’ Factum, Attorney General of Québec at 

pp. 63-65, paras. 207-212. 

https://canlii.ca/t/k9wf2#par31
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4214650
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4214650
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3841568
https://canlii.ca/t/k358h#par242
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sought to allow the statute to continue to operate. A judicial declaration could thus guide 

legislative action. 

67. For example, in 2018 the Legislature of Saskatchewan enacted the School Choice Protection 

Act,46 invoking s. 33 in response to a declaration of unconstitutionality by the Court of 

Queen’s Bench against certain provisions of the Education Act, 1995.47 Following the 

decision of the Court of Appeal that the Education Act, 1995 was consistent with the 

Charter,48 the School Choice Protection Act was not brought into force by proclamation. 

The province’s action with respect to s. 33 was guided by the judicial determination as to 

whether a Charter right had been violated. 

68. The courts have recognized the usefulness of judicial declarations as guidance for 

constitutional actors on the applicable legal framework. In Canada v. Khadr, this Court issued 

a declaration of a Charter violation in order to provide the applicable “legal framework”.49 

69. Second, a judicial declaration would constitute an important source of information for the 

electorate when it is called upon during an election to assess the merits of the legislature’s 

decision to invoke s. 33. Irrespective of whether the issue is explicitly debated during an 

election campaign, the judicial determination would ensure that voters, legislators, and civil 

society have all the necessary information to make the legislature’s recourse to s. 33 an issue 

of democratic accountability, should they so choose. 

70. Third, judicial declarations of violation of a right affirm the legitimacy of the right holder’s 

claim.50 

 
46  The School Choice Protection Act, S.S. 2018, c. 39. 
47  Good Spirit School Division No. 204 v. Christ the Teacher Roman Catholic Separate School 

Division No. 212, 2017 SKQB 109. 
48  Saskatchewan v. Good Spirit School Division No. 204, 2020 SKCA 34. 
49  Canada (Prime Minister) v. Khadr, 2010 SCC 3 at para. 47. See also Shot Both Sides v. 

Canada, 2024 SCC 12 at paras. 65-69. 
50  UR Pride, supra note 19 at paras. 138-139. See also Taylor, supra note 40 at para. 56: “The 

making of a formal declaration is also another means of vindicating the right in the sense of 

marking and upholding the value and importance of the right”; Gosselin v. Québec (Attorney 

General), 2002 SCC 84 at para. 96. 

https://canlii.ca/t/538v0
https://canlii.ca/t/h3h06
https://canlii.ca/t/j60qt
https://canlii.ca/t/27qn6#par47
https://canlii.ca/t/k40h4#par65
https://canlii.ca/t/kdr05#par138
https://www.courtsofnz.govt.nz/assets/cases/2018/2018-NZSC-104.pdf
https://canlii.ca/t/1g2w1#par96
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71. The Court of Appeal for Saskatchewan,51 the Court of King’s Bench for Saskatchewan,52 

and the Superior Court of Quebec53 have all recognized the court’s jurisdiction to assess the 

compliance of a statute with ss. 2 or 7 to 15 of the Charter despite the use of s. 33, all the 

while recalling that a court retains the discretion to refuse to issue a declaration where 

appropriate. 

D. The scope of this Court’s decision in Ford 

72. The arguments presented by the Attorney General of Canada concerning substantive limits 

inherent in s. 33 do not relate to issues already decided by this Court. Rather, they invite this 

Court to recognize that, in Ford, it was not asked to consider every issue regarding the 

constitutional limits and scope of s. 33.54 

73. The decision in Ford “is only an authority for what it actually decides”.55 In that case, this 

Court decided three issues regarding the Quebec legislature’s use of s. 33 in An Act 

respecting the Constitution Act, 1982.56 These issues addressed the wording of a legislative 

declaration under s. 33, whether it was possible to include a declaration in an omnibus 

statute, and whether a declaration could operate retroactively.57 

74. This Court’s holding that “[s]ection 33 lays down requirements of form only” and that “there 

is no warrant for importing into it grounds for substantive review of the legislative policy in 

exercising the override authority”58 must be read in the context of that case, in light of the 

specific issues it decided. 

 
51  UR Pride, supra note 19 at para. 74. 
52  UR Pride Centre for Sexuality and Gender Diversity v. Government of Saskatchewan, 2024 

SKKB 23 at paras. 124-148. 
53  Hak c. Procureur général du Québec, 2021 QCCS 1466 at paras. 785-800. 
54  See Grégoire Webber, “The Notwithstanding Clause and the Precedent in Ford: le dit et le 

non-dit” (2023) 32 Constitutional Forum 13. 
55  R v. Henry, 2005 SCC 76 at para. 53; R v. Kirkpatrick, 2022 SCC 33 at para. 85. 
56  An Act respecting the Constitution Act, 1982, CQLR, c. L-4.2. 
57  Ford, supra note 3 at pp. 740-745. 
58  Ibid. at p. 740. 

https://canlii.ca/t/kdr05#par74
https://canlii.ca/t/k310n#par124
https://canlii.ca/t/jff8f#par785
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4670978
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4670978
https://canlii.ca/t/1m5zx#par53
https://canlii.ca/t/jr3vx#par85
https://www.legisquebec.gouv.qc.ca/en/document/cs/l-4.2
https://canlii.ca/t/1ft9p
https://canlii.ca/t/1ft9p
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75. Accordingly, this holding cannot be interpreted to exclude the recognition of constitutional 

limits to the power provided for in s. 33 that find their source in the text of s. 33 read in light 

of the Charter and the Constitution as a whole. Nor does it exclude the recognition that a 

superior court retains jurisdiction to find a violation of ss. 2 or 7 to 15 of the Charter despite 

a legislature’s use of s. 33. 

76. Indeed, contrary to what was argued before and rejected by this Court in Ford, none of the 

constitutional limits identified by the Attorney General of Canada would require “a prima 

facie justification of the decision to exercise the override authority”;59 would invite courts to 

rule on “permissible legislative policy in the exercise of the override authority”; or would 

require courts to express an opinion about “a particular exercise of the authority conferred 

by s. 33”.60 What is more, the constitutional limits identified by the Attorney General of 

Canada would in no way require a justification of the legislature’s recourse to s. 33. 

77. Maintaining that s. 33 applies solely to the rights and freedoms guaranteed by ss. 2 and 7 to 

15 of the Charter, and does so only on a temporary basis, entails that it is for the courts to 

determine whether the legislature has complied with these limits. A party alleging that these 

limits have not been respected would have to demonstrate that the use of s. 33 exceeds one 

or another of these limits. Moreover, the fact that s. 33 leaves open the possibility for courts 

to declare that a statute, even when it contains a declaration under s. 33(1), violates rights 

and freedoms does not require a justification of the legislature’s recourse to s. 33. 

78. In summary, the Attorney General of Canada relies on the text of s. 33, read in light of its 

context and the scheme of the Constitution, to justify an interpretation that highlights 

substantive constitutional limits on s. 33, while preserving the legislature’s ability to have 

recourse to it. 

79. This appeal provides an opportunity to clarify the law to ensure that the equilibrium at the 

heart of our constitutional democracy between the exercise of legislative power and respect 

for fundamental rights and freedoms is maintained. The position that s. 33 applies only to 

 
59  Ibid. at p. 741. 
60  Ibid. at p. 743. 

https://canlii.ca/t/1ft9p
https://canlii.ca/t/1ft9p
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ss. 2 and 7 to 15 of the Charter, that no use of s. 33 can result in an irreparable impairment 

of those rights and freedoms, and that s. 33 does not deprive the superior courts of their 

jurisdiction to declare a statute inconsistent with these rights and freedoms secures this 

equilibrium. Indeed, it ensures “the continued relevance and, indeed, legitimacy of Canada’s 

constituting document”.61 

---------- 

PART IV – SUBMISSIONS CONCERNING COSTS 

80. The Attorney General of Canada is not seeking costs. 

---------- 

PART V – ORDERS SOUGHT 

81. The Attorney General of Canada takes no position on the outcome of the appeal. 

82. The Attorney General of Canada is seeking leave to present oral arguments not exceeding 

30 minutes at the hearing, in person. 
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61  Reference re Same-Sex Marriage, 2004 SCC 79 at para. 23. 
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