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PART I - OVERVIEW AND STATEMENT OF FACTS

1. The CCTP intervenes to address the public importance of applying the guiding principles
of predictability, certainty and fairness in the interpretation of the Income Tax Act (“ITA”
or the “Act”).! This appeal concerns the interpretation of the words of subparagraph
161(7)(b)(iv) of the ITA concerning the computation of interest.> An interpretation
grounded in the entire text of the provision and situated within its administration and

enforcement context is not only correct but also ensures policy coherence.

2. The essence of the appellant’s case is that the Minister should have hurried up in doing her
work in order to spare the appellant from interest accruing. The administration and
enforcement context of the assessment period shows that Parliament had the opposite
policy at work, giving the Minister extra time due to the nature of the underlying activities

at issue.

3. The entire text of subparagraph 161(7)(b)(iv) confirms that Parliament’s intentions were

clear. The appellant’s formulation is selective — it is missing words.

4. Finally, Parliament considered fairness relief, but chose to codify this consideration in a
different provision. The appellant’s request for this Court to consider non-statutory criteria

under subparagraph 161(7)(b)(iv) disregards the statutory scheme.

5. Overall, an interpretation of subparagraph 161(7)(b)(iv) grounded in its complete text
confirms the clear policy behind the provision, ensuring predictability, certainty, and

fairness for the taxpayer, the state, and society at large.

PART II - STATEMENT OF ISSUE

6. The issue in the appeal is whether subparagraph 161(7)(b)(iv) establishes the end date for
computing arrears interest when a written request for a carryback causes the Minister to

take a deduction into account in a reassessment.

' Income Tax Act, RSC 1985, ¢ 1 (5th Supp).

2 The same principles apply to refund interest under ITA subsection 164(5). TCC Reasons, paras
8, 16. For simplicity, this factum will focus on ITA paragraph 161(7)(b).



PART III - STATEMENT OF ARGUMENT

A. Parliament ensures certainty and fairness in interest accumulation by setting the
assessment period

1) A longer assessment period for transfer pricing is known to the appellant and is
coherent

7. Parliament provides the Minister with finite resources to spend on administration and
enforcement, and the Minister must accordingly make decisions to deal with all taxpayer
filings within the boundaries Parliament has prescribed. These boundaries are important
context to understanding the rationale behind the relatively complex mechanics of

subparagraph 161(7)(b)(iv).

8. In particular, Parliament limits the Minister’s amount of time to review and reassess
taxpayers in most cases. Doing so balances the taxpayer’s burden of keeping books and
records against the Minister’s need for time to assess taxpayers’ reporting for accuracy. It

also limits the scope of compensation in cases of inaccuracy on both sides.

9. Contrasting the idea that the Minister should have hurried up to complete her reassessment,
Parliament granted the Minister extra time to review and reassess the complex transfer
pricing transactions at issue.’ Fairness in this complex area requires consistency of

enforcement and consistency of enforcement requires more time.

10. In making the audit and assessment period longer, Parliament provided all taxpayers,
including the appellant, with advance notice regarding the extended period during which
the risk of reassessment remains and with it, the exposure to arrears interest. A prescribed
assessment period removes uncertainty about the possible time frame for arrears interest to
toll. At all times, taxpayers have certain and predictable notice of both the period during
which arrears interest could toll and the range of actions they can take that will stop the
interest clock. As the statute provides, these actions include making written requests to

carry back losses as well as amending returns for previously filed years when a loss arises

3 ITA paragraph 152(3.1)(a) and subparagraph 152(4)(b)(iii).



that could be carried back.

11. The appellant’s unfairness argument invites the Court to ignore Parliament’s clear signals
to taxpayers regarding the risk of accumulating arrears interest over time (as well as
available means for seeking relief, discussed more below). It also invites the Court to
second-guess the Minister’s administrative decisions about how to allocate scarce
resources to undertake review of all taxpayers within those very same time constraints set

by Parliament.

2) Interest accumulation furthers the predictability and fairness of tax assessments

12. Penalties and interest serve fundamentally different purposes in the ITA and each is
triggered by different circumstances. Penalties apply when there is blameworthiness and
serve to deter or punish misconduct. Interest, by contrast, carries no such implication. It is
merely a charge to compensate the other party (the Crown or the taxpayer) for the use of

funds owed.

13. To preserve fairness, interest arises when a taxpayer has not paid taxes that are owed on its
income. A reassessment does not create or alter the income or the tax liability; it only
identifies the correct amount.* Within the prescribed time limits provided by Parliament,
the Minister may reassess to find the right amount of income. The right amount exists from

the outset and is latent until revealed by an assessment or a reassessment.

14. Thus when the Minister reassesses and determines the correct amount of income, that
amount was always the taxpayer’s income, because the reassessment only materialized
something that always existed. The appellant characterizes the tax on this income as a

phantom. It is not. It is a uchronia: what is, always was.

15. This conceptual structure ensures horizontal equity among taxpayers in a self-reporting
system characterized by asymmetry of information. A taxpayer may have reported an
amount that is not the right amount. If there is a reporting error, either the Crown or the
taxpayer will enjoy the use of under- or over-paid taxes as funds they were not entitled to

have, thus triggering an interest charge when the right amount of income is found. In both

4 ITA Subsection 152(3).



15.

16.

17.

18.

19.

situations, interest operates to neutralize the economic imbalance.

For the purpose of computing interest, taxes owed may be satisfied in various ways,
including by the taxpayer requesting a carryback of a loss. In this case, taxes are owed and
remain unpaid until the statutory mechanism of payment is triggered by an action of the
taxpayer. Subparagraph 161(7)(b)(iv) shows Parliament intended that the tax debt remains
outstanding until 30 days after a written request is made to take into account a deduction.
In doing so, the law places the parties in the same situation whether the debt is repaid by
the taxpayer sending a cheque to the Receiver General or offsetting the debt with an
available deduction. The debt is not nullified, it is satisfied. This system ensures both

neutrality and fairness.

Using all the words in the provision demonstrates its coherent interpretation

1) Read in its entirety, the text reveals a cause and effect sequence that is relevant
to computing interest

Subparagraph 161(7)(b)(iv) links two acts: a written request by the taxpayer (cause) and a
reassessment by the Minister that takes into account a deduction (effect). Subparagraph
161(7)(b)(iv) links these actions in order to establish a date that is relevant for computing

arrears interest.

Subparagraph 161(7)(b)(iv) does not ask why a taxpayer requests the Minister to take into
account an available deduction. Whether a pending reassessment or any other factor causes
a taxpayer to make such a written request is irrelevant because this information has no

effect on the computation of arrears interest.

In contrast, when the taxpayer makes a written request that will cause the Minister to alter
its computation of income in a particular year, and the Minister does so, this action is

relevant to computing the taxpayer’s arrears interest, the very point of paragraph 161(7)(b).

A request for a carryback is not a request for the Minister to undertake a reassessment
already in progress. It is instead a request for the Minister “to take into account deductions”

In its reassessment.



20. Under an interpretation anchored in the entire text, the reassessing action that subparagraph
161(7)(b)(iv) refers to is the action that is needed to take into account a deduction that

impacts the taxpayer’s taxable income for a past year.

21. Avoiding a strained reading requires using the statutory words “to take into account a
deduction” when formulating the question asked by the provision. Compare the appellant’s
proposed question, which is missing relevant words of the provision, with the same

question that includes those key words:

Words missing Missing words included

[D]id the Minister reassess Scotia’s | Did the Minister reassess Scotia’s 2006
2006 taxes ‘“as a consequence of” a | taxes fo take into account the deduction “as
request from Scotia to use its loss | a consequence of” a request from Scotia to
from 2008?23 use its loss from 20087

Incorrectly frames the question as | Correctly frames the question as whether
whether the appellant caused the | the appellant requested an action which the
pending reassessment. Minister took.

22. Reading the provision with key words omitted implies that the pending reassessment would
have occurred regardless of the appellant’s request. Reading the entire text with the missing
words included makes clear that the question is whether the reassessment would have taken

into account the loss without the written request.

23. None of the technical words in the legislative text need appear in a written request in order
to produce the desired consequence. For example, the appellant did not ask the Minister in
writing “to take into account deductions,” but only asked her for “a carryback.” Yet the
Minister nevertheless took the action described in the provision: reassessing the 2006 year

in such a way that took into account the loss carryback as a deduction.

24. The Minister took this action despite the informal wording because subparagraph
161(7)(b)(iv) requires only that a written request cause her to take the deduction into
account. Thus, when a taxpayer requests the Minister to provide a loss carryback, the action
being requested is “to reassess to take into account deductions,” regardless of whether

taxpayers use the magic words.

3 Factum of Appellant para 8.



2) Other textual interpretation supports the question being whether a taxpayer
requested an action which the Minister took

25. The lower courts considered and resolved the bilingual interpretation of one part of the
provision. The CCTP addresses another aspect as well. Compare the French and English
versions of the statute where they state the following:

French English

« le jour de la demande écrite a la | “where, as a consequence of a request in
suite de laquelle le ministre établit | writing, the Minister reassessed the
une nouvelle cotisation concernant | taxpayer’s tax for the year to take into
I’imp6t du contribuable pour I’année | account the deduction or exclusion, the day
et qui tient compte de la déduction ou | on which the request was made.”

de I’exclusion, dans le cas ou il y a
une telle nouvelle cotisation. »

26. A potential ambiguity arises: the word “to” in the English phrase might be interpreted as
requiring the reassessment itself to be caused by the taxpayer’s request, or it might only

require that the reassessment takes into account the deduction.

27. The French version of the text solves this uncertainty by using “ef qui”’, which translates to
“and that.” This usage can be interpreted to describe the nature of the reassessment—one
that takes the deduction into account—rather than suggesting that the written request must
be for the assessment itself. The French version thus does not imply that the reassessment
must have been caused by the taxpayer’s request, but only that it take into account the
deduction in its computation. This accords with the reasoning shown above: the provision
is asking about actions the taxpayer makes that can impact the income and the tax but not

the interest that has accrued from a prior year.

28. If Parliament wanted the written request to be the cause of the reassessment, it could have
used the French word “pour” instead of “qui.” It could have then stated the phrase as: “le
jour de la demande écrite a la suite de laquelle le ministre établit une nouvelle cotisation

pour tenir compte de la déduction ou de I’exclusion.”

29. In contrast, the ordinary meaning of the words “et qui tient compte de”” does not express
causation. The statutory question remains: “What caused the Minister to take into account
the appellant’s deduction in its reassessment?”, or in French, “Qu’est-ce qui a amené le

ministre a tenir compte de la déduction de I’appelant dans sa nouvelle cotisation?”



30. Where the cause for taking into account a deduction is the taxpayer’s written request, then
subparagraph 161(7)(b)(iv) applies. In other circumstances, for example, where the cause
for taking into account a deduction is not the taxpayer’s request but rather the Minister’s

own initiative, for instance as in the Methanex case, subparagraph 161(7)(b)(iv) would not

apply.°

C. Parliament provides fairness for harsh outcomes in subsection 220(3.1)

31. Parliament addressed concerns about possible unfairness arising from the computation of
arrears interest in subparagraph 161(7)(b)(iv) by enacting subsection 220(3.1). Subsection
220(3.1) is commonly referred to as a “fairness” provision because it was enacted to allow

the minister to waive or cancel any penalty or interest otherwise payable under the Act.’

32. This discretionary provision empowers the Minister to waive or cancel interest where its
accumulation results from circumstances beyond the taxpayer’s control, such as
administrative delay or error by the Crown. Thus, a taxpayer with a harsh or striking
outcome that results from the computation of arrears interest under section 161 can make

a request for relief under subsection 220(3.1).

33. This legislative structure is deliberate. Parliament chose to ensure neutrality and
predictability, and to deal with exceptional hardship or unfairness through a discretionary
relief mechanism. The appellant does not seek such relief. Instead, it asks the Court to
rewrite the law to eliminate interest that Parliament expressly imposed. Applying a strained
interpretation to subparagraph 161(7)(b)(iv) for the purpose of achieving fairness would
undermine the coherence of the statutory scheme as a whole, and in particular Parliament’s

choice to adopt provisions expressly to achieve fairness, elsewhere in the Act.

34. Accordingly, Parliament has made clear policy choices about administration and

6 Corporation v Alberta (Provincial Treasurer), 2003 ABQB 157 [Methanex], aff’d 2004 ABCA
304.

7 As can be seen in David Sherman, Practitioner’s Income Tax Act, notes to subsection 220(3.1),
which explain that this provision “is part of the “Taxpayer Relief” legislation, called “Fairness”

legislation from 1991 to June 2007.”



enforcement that includes finite assessment periods which fix the potential time during
which arrears interest can arise. These choices are clearly laid out in the text of the Act and
provide all taxpayers certainty and predictability regarding their risk of exposure to arrears
interest, as well as relief provisions should the outcome of these choices produce harsh
results. Under current law, arrears interest is subject to time constraints by legislated
reassessment periods. As such, the applicable reassessment period is relevant to the

determination of fairness to each taxpayer individually as well as to taxpayers as a whole.

35. The words of the text, in both French and English, present a simple cause-effect sequence
which can be read in its ordinary meaning to harmoniously give effect to these policy
choices. Such a reading starts with a request from a taxpayer to carry back losses and results

in the Minister reassessing to take such deductions into account.

PART IV - COSTS

36. The CCTP seeks no costs and respectfully requests that none be awarded against it.

DATED at the City of Montréal, in the Province of Québec, this 1% day of December, 2025.

S

ALLISON CHRISTIANS

3644 Peel Street

Montréal (Québec) H3A 1X1

Tel.: 514-246-2209

Fax: 514-398-4659

Email: allison.christians@cctp-ccpf.ca

Counsel for the Intervener,
Canadian Centre for Tax Policy



PART V - AUTHORITIES

Statutes and Regulations

No. |Income Tax Act, RSC 1985, ¢ 1 (5th Supp)., as amended Para
Subsection 152(3) EN FR 14

1. Paragraph 152(3.1)(a) EN FR 9

2. Subparagraph 152(4)(b)(iii) EN FR 9

3. Paragraph 161(7) EN FR 18, 32

4. Subparagraph 161(7)(b)(iv) EN FR 1,3.4,5,6,
7,15, 16,
17, 20, 24,
25, 30, 31,
33

5. Subsection 164(5) EN FR 1

6. Subsection 220(3.1) EN FR 31,32

No. |Jurisprudence Para

1. Alberta (Provincial Treasurer) v Methanex Corporation, 2004 ABCA 304|30

2. Methanex Corporation v Alberta (Provincial Treasurer), 2003 ABQB 157(30




