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I. OVERVIEW AND STATEMENT OF FACTS

1. This appeal raises the appropriate and just remedy for a breach of the right to be
sentenced within a reasonable time. The Canadian Civil Liberties Association (“CCLA”)
proposes that a stay of the sentence—and not the conviction—strikes the right balance between

the competing principles at play.

2. The stay of sentence gives effect to the Jordan court’s recognition that parties need
constructive incentives to guard against a culture of complacency that undermines public
confidence in the administration of justice. It also recognizes that unreasonable sentencing
delay accrues in a distinct phase of the trial, after the defendant has been found guilty within a
reasonable time by a fair and impartial tribunal. And it protects defendants from interminable

lags in run-down remand facilities while they wait to begin serving their fit sentence.

3. The CCLA’s submission in support of this remedy proceeds in two parts. First, we argue
that only a stay of the sentence can foster structural incentives to safeguard the right to be
sentenced within a reasonable time while respecting the distinct context of sentencing. The
Crown’s proposed remedy—unreasonable delay as mitigating factor—will not send the clear
signal necessary to meaningfully alter the behaviour of justice system participants. Second, we
discuss the mechanics of staying the sentence, drawing on the established discretion to stay
otherwise fit sentences on appeal where reincarceration is not in the interests of justice. We

review this body of case law and explain how it can be imported into the trial context.

4. Where the right to be sentenced within a reasonable time has been infringed, no
sentencing proceedings should take place and no sentence should be imposed. But the finding
of guilt should not be disturbed and should remain on the defendant’s record. This remedy

strikes the best balance between the legitimate competing interests at play on this appeal.

5. The CCLA takes no position on the facts.



II. RESPONSE TO QUESTIONS IN ISSUE

6. This appeal raises two questions:

(1) What is the test for reasonable delay in the sentencing phase?

(2) What is the appropriate remedy for unreasonable delay in the sentencing phase?!

7. The CCLA’s submissions are focused on the second question. We take no position on
whether the delay in this case was reasonable. But before moving to remedy, we offer two brief

points on the test for a breach of the s. 11(b) right in sentencing.

8. First, if certainty as to remedy is required for structural incentives to work, then so too
is certainty about what makes out a breach. For this reason, the CCLA supports Doherty JA’s
test for unreasonable sentencing delay in Charley: modify the Jordan ceilings for the specific
context of sentencing.? Jordan’s bright-line approach—{fixing presumptive ceilings beyond
which the Crown bears the onus justifying delay—is preferable to the imprecise and

unpredictable “markedly longer” test.

9. Second, this Court should decline the Crown’s invitation to expand the scope of the
appeal to consider all post-verdict delay. This case is about sentencing. It is not about any delay
that accrues after a verdict has been rendered. Different standards might apply where, for
example, the defence brings an entrapment application,’ applies to re-open the verdict based
on fresh evidence,* or moves for a mistrial because they received ineffective assistance of
counsel.’ As the Court of Appeal for Ontario held in Haniffa, defence applications brought after
a verdict but before sentencing raise different concerns and should be measured differently.®
But none of these issues arise on this record. The CCLA respectfully submits that the question

of post-verdict delay that does not relate to sentencing should be left for another day.

! Appellant’s Factum at para 11.
2 Rv Charley, 2019 ONCA 726 at paras 77-87.
3 Entrapment applications can only be brought after a finding of guilt: see R v Pearson, [1988]

3 SCR 620 at para 15.

4 Fresh evidence uncovered before sentencing must be brought to the attention of the trial judge:
see R v Kowall (1996), 108 CCC (3d) 481, 1996 CanLIl 411 (Ont CA) at 17.

> See e.g. Rv Delisle, 2025 ONCJ 288 at paras 22-26.
® R v Haniffa, 2021 ONCA 326 at paras 32-36.
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https://canlii.ca/t/kcb3r
https://canlii.ca/t/kcb3r#par22
https://canlii.ca/t/jfx8j
https://canlii.ca/t/jfx8j#par32

III. ARGUMENT

A. The stay of sentence as appropriate and just remedy for unreasonable sentencing delay

10. In Jordan, this Court comprehensively reworked the s. 11(b) framework to address “a
culture of delay and complacency”.” A new framework was required to streamline s. 11(b)
applications and to incentivize all participants in the justice system to move expeditiously
towards trial.® The framework was designed to “foster constructive incentives” to minimize
delay.’ It is a framework that continues to promote efficiency through certainty, predictability,
and clarity “befit[ting] a Charter right of such fundamental importance to our criminal justice

system”.1°

11.  As Doherty JA highlighted in Charley, the culture of complacency identified in Jordan
is “not limited to the pre-verdict stage of the criminal process.”!! A timely verdict does little
for society’s confidence in the justice system if not followed by a timely disposition. Indeed,
the Criminal Code requires that sentences be imposed “as soon as practicable”.!? Delay in
sentencing causes prejudice to both the defendant and society at large. The defendant is “unable
to begin rebuilding a life, rehabilitation is impacted, and the offender lives with the anxiety of

an uncertain future”.!3 Likewise, society “has a keen interest in ensuring that those guilty of

committing crimes receive an appropriate sentence promptly”. !4

12. A defendant retains significant liberty and security interests post-verdict. Delay in
sentencing extends the time in which constraints on an individual’s liberty are imposed. Not
only is a defendant’s present liberty curtailed, but they must also live “in suspense, uncertain
of his or her fate, unable to get on with his or her life, and faced with all the stress and anxiety
that this entails”.!> However, the CCLA accepts that these interests are in some ways attenuated
following a conviction.'® The defendant has now been found guilty after a fair trial before an

impartial tribunal within a reasonable time. While their s. 11(b) right persists—sentencing is

"R v Jordan, 2016 SCC 27 at para 29.

8 R v Jordan, 2016 SCC 27 at para 94.

R v Jordan, 2016 SCC 27 at para 51.

10 R v Jordan, 2016 SCC 27 at para 108.

"' R v Charley, 2019 ONCA 726 at para 47.

12 Criminal Code, RSC 1985, ¢ C-46, s. 720(1).

3 R v Hartling, 2020 ONCA 243 at para 115.

4 R v MacDougall, [1998] 3 SCR 45 at para 36.

SR v MacDougall, [1998] 3 SCR 45 at para 34.

16 R v MacDougall, [1998] 3 SCR 45 at paras 32-35.
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not a Charter-free zone—it now takes on a different dimension. It is appropriate for the remedy

for unreasonable delay in the post-verdict phase to reflect this different context.

13. A stay of the sentence is the only fit and proper remedy for this context. It is the only
remedy that is consistent with the spirit of Jordan while recognizing the distinct context of
sentencing delay. The stay lies at the heart of Jordan’s constructive incentives. If a stay of
proceedings is necessary to foster constructive incentives in the pre-verdict phase of a trial, it
follows that a stay of proceedings is necessary in the post-verdict phase. The “proceedings” in
issue have simply shifted. In the pre-verdict phase, the s. 11(b) remedy targets the trial; in the
post-verdict phase, the s. 11(b) remedy should target the sentencing.

14. The stay of sentence fosters identical constructive incentives in the sentencing phase as
the stay of proceedings does in the trial phase. The defendant’s post-verdict incentive lies in
the deduction of any delay-causing conduct on their part as defence delay not attributable to
the presumptive ceiling. The Crown’s incentive lies in conducting a speedy sentencing hearing
so that the execution of the sentencing is not stayed. Crucially, the stay also signals the need to
prioritize proper resourcing for the administration of justice and justice system operations to

ensure that the sentencing regime passed by Parliament is applied as intended.

15. This Court should decline to leave it open to trial courts to impose “one of a vast range
of available remedies provided for by s. 24(1)” for a s. 11(b) breach in the post-verdict phase.!”
Section 24(1) is a provision of general application that can be invoked by anyone whose rights
under any section of the Charter have been violated. This “does not mean, however, that all
remedies are available for the violation of all rights”.'® The “remedy or remedies, as the case
may be, must be tailored to the particular right which has been violated” and for “some rights
only one remedy will be available”.!® In the context of the s. 11(b) right, providing a broad
range of remedies would only serve to aggravate, rather than address, the breach. The parties
would have to dedicate additional time and resources to relitigate the question of remedy every
single time there was a finding of unreasonable sentence delay—perversely causing more
delay. This approach undermines the clarity, predictability, and consistency that are core

components of the Jordan framework.?

17 Respondent’s Factum at paras 75 and 116-117.
'8 R v Rahey, [1987] 1 SCR 588 at para 62.
1 Rv Rahey, [1987] 1 SCR 588 at para 62.
20 R v Charley, 2019 ONCA 726 at para 54.
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16.  Further, no lesser remedy would properly incentivize the different actors in the system
to take the steps necessary to fulfil the s. 11(b) right after a verdict is rendered. The absence of
a predictable and firm remedy provides no incentive to engage in the kinds of case management

mechanisms the Jordan court endorsed to avoid unreasonable delay.

17. The Crown’s proposed remedy—an unspecified reduction in sentence—is not a just and
appropriate remedy in the context of unreasonable post-verdict delay. Since Jordan, several
appellate courts have adopted this approach to remedying post-verdict delay.?! However, this

remedy is incapable of fulfilling the remedial goals of s. 11(b) for at least two reasons.

18. First, “vague and holistic” sentence reductions like those proposed by the Crown on
this appeal are unquantifiable, and therefore risk fading before other sentencing objectives like
denunciation and deterrence.?? If a s. 11(b) breach becomes just another mitigating factor, the
weight of which shifts in relation to the other aggravating and mitigating factors in the case,
then it provides little in the way of constructive incentive for either party to see the sentencing
completed in a timely fashion. On the Crown’s approach, judges may conclude in some cases
that the offence is so serious that the s. 11(b) breach makes no material difference in the balance
of sentencing. In the CCLA’s submission, this would “signal to the public that Charter rights,
however high-sounding, are of little actual avail to the citizen, breeding public cynicism and

bringing the administration of justice into disrepute”.?

19. Second, delay in the sentencing phase is already a recognized mitigating factor. The
defendant is entitled to credit for delay even in the absence of a s. 11(b) breach.?* Whether
through credit for time spent in pre-trial custody (either quantitatively to make up for lack of
earned remission or qualitatively to account for harsh conditions),? time spent on strict terms

of release,?® or merely in general as credit for excessive delay,?’ defendants are entitled to have

21 Appellant’s Factum at paras 53-54.

22 Kent Roach, “Reclaiming Prima Facie Exclusionary Rules in Canada, Ireland, New Zealand,
and the United States: The Importance of Compensation, Proportionality, and Non-Repetition”
(2020) 43:3 Man LJ 1 at 43.

23 R v Grant, 2009 SCC 32 at para 76.

24 R v Hartling, 2020 ONCA 243 at para 118, citing R v Cooper (No 2), [1977] OJ No 721,
1977 CanLI1 2103 (Ont CA) and R v Bosley (1992), 18 CR (4th) 347, 1992 CanLII 2838 (Ont
CA).

2 R v Summers, 2014 SCC 26; R v Marshall, 2021 ONCA 344.

26 R v Downes (2006), 205 CCC (3d) 588, 2006 CanLII 3957 (Ont CA).

2T R v Bosley (1992), 18 CR (4th) 347, 1992 CanLII 2838 (Ont CA).
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this factor considered in the balance of sentencing. Calling this credit by the name “remedy”
will do nothing to incentivize institutional actors to move quickly in sentencing. To assign a
sentence reduction as the remedy to a s. 11(b) breach when such a factor is already baked into

the sentencing regime, is to say there is no remedy for this Charter right at all.

20.  Nothing less than a stay of sentence will provide the constructive incentive necessary
to give meaning to the right to be sentenced within a reasonable time. And this remedy does
not stay the conviction, as does a breach of the s. 11(b) right in the pre-verdict phase. It is

appropriately tailored to the distinct context of the sentencing phase of trial.

21.  While society has a heightened interest in seeing that individuals convicted of serious
offences are appropriately sentenced, the Crown has a heightened obligation to ensure that
sentencing for serious offences takes place within a reasonable time. Failure to meet that
obligation warrants a significant remedy. A stay of sentence is the minimum remedy that will

meaningfully protect this fundamental Charter right.

B. The stay of sentence on appeal: a remedial model

22. Crown sentence appeals are often decided long after the original sentence was imposed.
In some cases, the defendant has already completed the custodial portion of their sentence.?® In
others, the defendant has made substantial progress through a non-custodial sanction like a
conditional sentence.?’ Where the Crown is successful, an appellate court may be reluctant to
reincarcerate a defendant after they have substantially or completely served their original
sentence and long after it was initially imposed—even though that original sentence was

unfit.3°

23. This Court has not yet directly addressed the test for when an appellate court may stay

an otherwise fit sentence.?' The leading decision at the intermediate appellate level is the New

28 See e.g. R v Bertrand Marchand, 2023 SCC 26 at para 102.

29 See e.g. R v Proulx, 2000 SCC 5 at para 132.

39 R v Dufour, 2015 ONCA 426 at para 11.

31 This Court has applied this practice without comment: see e.g. R v Proulx, 2000 SCC 5 at

para 132; R v Bertrand Marchand, 2023 SCC 26 at para 102. Leave has been granted on the test

for reincarceration in R v Burke-Whittaker, 2025 ONCA 142, leave to appeal to SCC granted,
41786 (23 October 2025).
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Brunswick Court of Appeal’s decision in Veysey.>? The court allowed a Crown appeal against
a seven-month sentence, increasing the sentence on appeal to 18 months’ imprisonment.3? As
Mr. Veysey had completed his original sentence at the time of the appeal, the Court invited
further submissions on whether he should be required to serve the remaining 11 months. In
their judgment directing Mr. Veysey to surrender, Larlee and Robertson JJA reviewed the
jurisprudence on reincarceration and distilled a framework for deciding when to stay the
execution of sentence on a successful Crown appeal. They developed a non-exhaustive list of
factors to consider when deciding whether to reincarcerate a defendant who has already served
their original sentence:

(1) The seriousness of the offence;
(2) The delay between the defendant’s release from custody and the appeal hearing;
(3) Whether the defendant or the Crown is responsible for the delay; and
(4) The impact of reincarceration on the defendant’s rehabilitation.*
24.  With minor variations, these factors have been adopted by every appellate jurisdiction
in Canada as the test for reincarceration.?> The overarching concern is whether incarceration is

in the interests of justice. This test applies whether the appellate court is considering whether

to stay an increased sentence on a Crown appeal,*® a fit sentence upheld on a defence appeal,?’

32 R v Veysey, 2006 NBCA 55.

3 Rv Veysey, 2006 NBCA 55 at paras 4-18.

3% R v Veysey, 2006 NBCA 55 at para 32.

35 British Columbia: R v Dhillon, 2021 BCCA 271 at paras 47-49; Alberta: R v Braile, 2019

ABCA 477 at paras 64 and 91-94; Saskatchewan: R v Smith, 2008 SKCA 20 at paras 82-84;
Manitoba: R v McMillan, 2016 MBCA 12 at para 36; Ontario: R v Dufour, 2015 ONCA 426 at
paras 10-29; Québec: R ¢ Bergeron, 2016 QCCA 339 at paras 51-52; Nova Scotia: R v Best,
2012 NSCA 34 at paras 34-38; Prince Edward Island: R v Gaudet, 2021 PECA 15 at paras 53-
58; Newfoundland and Labrador: R v Taylor, 2013 NLCA 42 at paras 62-67; Northwest
Territories: R v Elias, 2021 NWTCA 2; Yukon: R v Frisch, 2013 YKCA 3 at para 20; see also
R v Jim, 2022 YKSC 34 at para 147; Nunavut: R v Ookowt, 2020 NUCA 5 at para 95; R v
Itturiligaq, 2020 NUCA 6 at para 99.

36 R v Davatgar-Jafarpour, 2019 ONCA 353 at para 50.
3T R v Sauvé, 2023 ONCA 310 at paras 9-11.
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a mandatory minimum penalty struck down at trial but upheld on appeal,®® or ancillary orders

affirmed on appeal.?® Where a court so holds, the balance of the sentence is permanently stayed.

25. It is significant that two of the four Veysey factors relate to unreasonable delay. Where
the defendant has experienced significant delay on appeal through no fault of their own,
appellate courts only rarely direct that they be reincarcerated.*’ In some instances, appellate

courts have declined to hear sentence appeals the Crown takes unreasonably long to perfect.*!

26. If it is open to an appellate court to stay the sentence where delay from the imposition
of sentence is unreasonable, then it should be open to a trial court to stay the sentence where
the delay from the verdict is unreasonable—particularly given that defendants at trial have a
constitutional right to be sentenced within a reasonable time. It is well-established that s. 24(1)
confers a broad power on courts to develop remedies that are “appropriate and just in the
circumstances”.*> The CCLA submits that the appropriate and just remedy for unreasonable
delay in the trial phase should echo the established practice for remedying unreasonable delay

in the appeal phase: staying the sentence.

27.  We close this second submission by illustrating what the stay of sentence would look
like in practice. Mr. B-C’s criminal record currently looks like this:

2022-12-16 SEXUAL ASSAULT 20 MTHS CONDITIONAL
GUELPH ONT CC SEC 271 SENTENCE ORDER
& PROBATION 1 YR
& DISCRETIONARY
PROHIBITION ORDER
SEC 110 CC FOR 5 YRS

28. Should this Court decide that Mr. R.B.-C’s sentencing was unreasonably delayed and
that a stay of sentence is the appropriate and just remedy, it would instead look like this:

2022-12-16 SEXUAL ASSAULT SENTENCE STAYED
GUELPH ONT CC SEC 271

3 R v Hilbach, 2023 SCC 3 at para 111.

3 R v Basque, 2021 NBCA 50 at paras 51-54, rev’d on other grounds 2023 SCC 18; R v Chytry,
2019 MBQB 2 at paras 29-32; R v Kunnuk, 2020 NUCJ 19 at para 37; R v Martin, 2021 ONSC
6964 at paras 72-80.

40 R v Smickle, 2014 ONCA 49 at para 11; R v Veysey, 2006 NBCA 55 at para 35; R v Hills,
2020 ABCA 263 at para 97, rev’d on other grounds 2023 SCC 2; R v Hilbach, 2023 SCC 3 at
para 111.

41U R v Frisch, 2013 YKCA 3 at para 20.

2 Rv 974649 Inc, 2001 SCC 81 at para 18.
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29.  The finding of guilt and any underlying facts would remain undisturbed. They would
be disclosed on a criminal record check. They could be considered in any future proceeding,
criminal or civil. If there remained any safety concerns, they could form the basis for a peace
bond application, either under one of the statutory provisions in s. 810 of the Criminal Code,*
or under the common law power to restrain liberty to prevent a breach of the peace.** Notably,
this latter power can be exercised by the same judge who stays the sentence, provided the

defendant is provided notice and an opportunity to respond.*®

30. The main difference between a sentence stayed on appeal and a sentence stayed for
unreasonable delay at trial is that at trial, the fit sentence should generally not be identified.
Where delay has become unreasonable, no sentencing submissions should be heard and no
sentence imposed. Any further proceedings only serve to compound the s. 11(b) breach. A trial
judge who finds that sentencing delay has become unreasonable should immediately stay the

sentence and bring the proceedings to an end.

43 These provisions permit a justice to place conditions or require sureties of anyone reasonably
feared to cause injury to persons or property (s. 810(1)(a)), distribute an intimate image (s.
810(1)(b)), intimidate a justice system participant (s. 810.01(1)), commit a terrorism offence
(s. 810.011(1)), force someone into marriage (s. 810.02(1)), commit domestic violence (s.
810.03), commit a sexual offence against a person under the age of 16 (s. 810.1(1)), or commit
a serious personal injury offence (s. 810.2(1)).

4 MacKenzie v Martin, [1954] SCR 361; R v Parks, [1992] 2 SCR 871 at 892-894.
“Rv Lall, 2015 ONSC 2709 at paras 17-49.
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31.

32.

IV. COSTS

The CCLA seeks no costs and asks that no costs be awarded against it.

V. ORDERS SOUGHT

The CCLA takes no position on the outcome of the appeal.

All of which is respectfully submitted this 10% day of November, 2025.

Chris Rudnicki

Theresa Donkor

Counsel for the Intervener,

Canadian Civil Liberties Association
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