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PART I - OVERVIEW AND STATEMENT OF FACTS
A. Overview

1. This case is part of a growing trend of businesses suing consumers who publish negative
comments about their services online. When these consumers are sued, they face significant legal
uncertainty: courts within and between provinces have taken irreconcilable approaches to the
evaluation of the public interest in consumer expression—a required threshold under both anti-
SLAPP legislation and crucial defences on the merits. Rather than addressing the current
dysfunction, the Court of Appeal for Ontario has now made it far more difficult for consumers to

defend such actions.

2. Observers have warned that courts are now faced with “conflicting guidance”, while the

Court of Appeal has “elevate[d] the hurdle” for consumers seeking to have such actions dismissed.
The result is that corporations are emboldened to take legal actions to chill online consumer
expression. This Court’s intervention is needed to address complex questions at the intersection of

freedom of expression, consumer protection and access to justice in the Internet age.

3. The facts of this case are increasingly common. When homeowners posted online
complaints about a renovation company to warn other consumers, the company sued them in
defamation for $1.5 million and sought a mandatory injunction to prohibit further expression. On
an anti-SLAPP motion, the Court of Appeal rejected the view that online reviews of services
offered to the public served an important function worth protecting; instead, it held that online
reviews and activities were purely private unless they raised some “broader societal concern”.? It
also rearticulated key components of the anti-SLAPP regime in a way that undercuts this Court’s
jurisprudence, with the result that there are now only “narrow circumstances in which anti-SLAPP

motions are likely to succeed”.?

4. This appeal raises two issues of public and national importance. First, how should the

“public interest” component of key defamation defences and of anti-SLAPP schemes be applied to

! Gillian P. Kerr, Dorothy Charach & Lauren Weaver, “Ontario’s top court may have raised the
bar to have defamation actions dismissed at an early stage as “SLAPP” proceedings” (2025):
McCarthy Tétrault Appeals Monitor (emphasis added).

2 Benchwood Builders, Inc. v Prescott, 2025 ONCA 171 at paras 42—43 [ONCA Decision].

3 Derek Knoke & Jenna Khaled, “Ontario Court Of Appeal Rules On Defamation And Online
Reviews” (2025): Lenczner Slaght.



https://www.mccarthy.ca/en/insights/blogs/canadian-appeals-monitor/ontarios-top-court-may-have-raised-bar-have-defamation-actions-dismissed-early-stage-slapp-proceedings?__cf_chl_tk=rlhkuPO.KqptnhouhSHd7PHvFtZrkpi3ykfPvV_292M-1745843508-1.0.1.1-Dgkv.w1xcZuafqBSmOgAtSQGEMUGh_0HPnArA5FL3Ng
https://canlii.ca/t/k9w76
https://canlii.ca/t/k9w76#par42
https://litigate.com/#/ontario-court-of-appeal-rules-on-defamation-and-online-reviews
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online consumer expression? There are significant tensions within and between courts in Ontario,
British Columbia and Quebec (when interpreting the notion of “public debate” as part of the
assessment of whether a proceeding is a poursuite-bdillon). The Court of Appeal’s approach has
exacerbated tensions with other panels of its own court, courts in both common law and civil law

provinces, and this Court’s approach to consumer issues in related areas.

5. This Court has yet to offer guidance on the interplay between the public interest, digital
communication, and consumer expression—an increasingly fraught area, as measured by both the
existing tensions in the jurisprudence and the increasing number of cases reaching courts. While
this Court has interpreted s. 137.1 of Ontario’s Courts of Justice Act and s. 4 of British Columbia’s
PPPA, the foregoing issue transcends particular schemes and engages more fundamental questions
about defamation law in the digital age. This Court’s intervention is necessary for superior courts
seeking to arrive at consistent decisions, businesses arranging their affairs, and vulnerable

consumers assessing whether they can safely share their concerns online.

6. Second, was the Court of Appeal entitled to reframe key steps of the anti-SLAPP regime
in a way that reduces the plaintiff’s burden? The Court of Appeal noted that the anti-SLAPP scheme
is in “desperate need of a makeover, if not repeal and replacement”. Yet it effectively took this
task upon itself by giving a makeover to several parts of the analysis—undercutting this Court’s
jurisprudence and the judiciary’s role relative to the legislature. The Court of Appeal itself

acknowledged that its approach to a key step “might seem to be inconsistent with some of Coté J.’s

words in Pointes”—yet it dubiously held that Coté J.’s “categorical approach” did not apply to

defamation claims, which would be governed by its own “preferable approach”.> At another step,
the Court of Appeal entrenched an approach that disregards Karakatsanis J.’s guidance in
Hansman—without citing Hansman once, as if to write it out of Ontario’s jurisprudence. Superior
courts are now faced with irreconcilable guidance from the Court of Appeal, other appellate courts,
and the Supreme Court. This raises a rule of law problem that this Court must resolve to prevent

doctrinal uncertainty for judges and legal jeopardy for consumers.
B. Background Facts

7. The applicants, Ms. Prescott and Mr. Green (collectively, “the homeowners”), own a home

* ONCA Decision at para 14.
> ONCA Decision at paras 52—59 (emphasis added).


https://canlii.ca/t/k9w76#par14
https://canlii.ca/t/k9w76#par52
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in Niagara-on-the-Lake, Ontario. The respondent, Benchwood Builders, Inc. is a full-service
general contracting and construction management business that specializes in home renovations.®

It is co-owned by the other respondent, Mr. Slaven’ (collectively, “Benchwood”).

8. In October 2019, the homeowners contracted with Benchwood to renovate their home.?
Over the course of the next year, the completion date was pushed back several times.® The
homeowners had serious disputes with Benchwood over deficiencies in their work and over
invoices for work that the homeowners denied having approved. These disputes culminated in a
heated exchange in early October 2020.!° Benchwood did not perform any further work, leaving
the homeowners with an abandoned project, significant funds already spent and a newly registered
lien on their home.!! This is not the first time that Benchwood engaged in such conduct. In a
previously unsuccessful lien action, Benchwood was found to have abandoned work on a home

renovation project the year prior.'?

9. Following these events, the homeowners learned more about Benchwood’s business
practices. While Benchwood advertised that it was a member of several professional associations,
the homeowners later found out that Benchwood’s membership had been revoked by the Niagara
Home Builders’ Association (“NHBA”).!* As the motion judge confirmed, “a variety of client
complaints had been filed with the NHBA regarding Benchwood Builders’ business practices.
Further, there had been many observations, complaints, and statements from longstanding NHBA
members regarding Mr. Slaven’s conduct.”'* The homeowners also learned of several ongoing

proceedings between former clients and Benchwood. !>

% Benchwood Builders, Inc. v Prescott, 2024 ONSC 167 (unreported) at paras 9—10 [ONSC
Decision]; Benchwood Builders, “Advanced Renovations” (undated) Benchwood Builders.

7 Mr. Slaven’s spouse is a co-owner: ONSC Decision at para 9.

8 ONSC Decision at paras 11-12.
? ONSC Decision at para 14.

10 ONSC Decision at paras 15—18. Benchwood’s owner reported this argument to the police,
suggesting that Ms. Prescott had committed assault by throwing her glasses in his direction.

' ONSC Decision at paras 18, 45.

12 Slaven v Azadian, 2020 ONSC 7571 at para 67.

13 ONSC Decision at para 44, 50, 71.

4 ONSC Decision at para 71.

15 See e.g. the two proceedings referenced in ONSC Decision at paras 75, 76.



https://benchwoodbuilders.ca/renovations
https://canlii.ca/t/jczjw
https://canlii.ca/t/jczjw#par67
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10. In late November 2020, the homeowners discovered that Benchwood had posted
photographs of their home online, ostensibly as a success story to attract new customers. With the
dominant motive of providing “a warning to other consumers”,'® the homeowners shared their

complaints about Benchwood’s practices on social media. As the Court of Appeal summarized:

[4] The alleged defamatory statements posted by Ms. Prescott
are these: Benchwood and Mr. Slaven “misrepresent themselves to
the consumer”; that her experience with them as builders was
“horrific” and a “nightmare”; “[t]hey are misrepresenting our project
as a ‘success story’ which it definitely IS NOT”; “[t]hese are just a
few pix of the utter mess they left behind despite our having paid
them an extraordinary amount & we’re having to clean up after them
at great cost.” Ms. Prescott also posted that Mr. Slaven and his
subcontractors were “in on this dishonest operation together”,

“operate in a dishonest manner,” and did a “shotty job”.

[5] In addition to Ms. Prescott’s posts, Mr. Green responded to
several comments on the Benchwood Facebook page. In response to
one user, he wrote: “let me guess.. he had to charge you extra for a
few things? project was a nightmare? glad it’s done? aware of the
lawsuits?” Mr. Green also posted that Benchwood was
“trespassing”, referred to Mr. Slaven as “a miserable con artist” and
a “dirtbag”, implied that Benchwood had a habit of walking off the
job, and accused Mr. Slaven of threatening women and making false
assault charges against women...!’

Many of the posts, including all of Mr. Green’s posts, were removed minutes later, although there

is dispute as to when some of Ms. Prescott’s posts were removed. '®

11. On March 15,2021, Benchwood and its owner commenced a defamation action against the
homeowners, alleging over $1.5 million in damages, including punitive damages against Mr.
Green.!” They also sought an injunction to block the homeowners from publishing any comments
about Benchwood or its owner, online or elsewhere.?° The homeowners later moved to dismiss the

action under s. 137.1 of the Courts of Justice Act.*!

16 ONSC Decision at para 79; ONCA Decision at paras 69—70.
7 ONCA Decision at paras 4-5.

18 ONSC Decision at para 24.

19 Statement of Claim at para 1, Tab 3.

20 ONSC Decision at para 2.

21 R.S.0. 1990, ¢. C.43 [CJA]; ONSC Decision at paras 4-6.



https://canlii.ca/t/k9w76#par69
https://canlii.ca/t/k9w76#par4
https://canlii.ca/t/9m#sec137.1
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C. Ontario Superior Court of Justice (Walters J.) (unreported)

12. On January 3, 2024, Walters J. granted the homeowners’ anti-SLAPP motion and dismissed
Benchwood and its owner’s action. Walters J. recognized that “[t]he plaintiff is a general
contractor. He offers his services to the public” and that individuals seeking services would have a
vested interest in receiving the homeowners’ information and learning from “the experiences of
others” with the service provider.?? She highlighted that “[i]n this computer age, where business is
conducted online, customer reviews are widely utilized”?* and took note of several Ontario
decisions involving negative online reviews, where the expressions were found to relate to a matter

of public interest.?* She therefore rejected that this was only a private dispute between parties.

13. Walters J. then turned to the merits-based hurdle, focusing on whether there were grounds
to believe the homeowners had no valid defence.? Regarding the defence of justification, she
concluded that “[a]s I cannot find that I have grounds to believe that the defence of justification

has no real prospect of success, the plaintiffs claim must be dismissed.”

14. Out of prudence, Walters J. moved on to whether the harm suffered due to the expression
outweighed the public interest in protecting it. Applying this Court’s guidance in Hansman on the
assessment of harm,?’ she found that (a) the comments were posted for a “very short period of
time”; (b) “[t]here is no evidence any customers aside from family and friends saw the posts”; (c)
Benchwood Builders provided no causal link between two allegedly cancelled contracts and the
comments made; (d) several harms alleged by Benchwood had occurred prior to the date the
statements were posted; (e¢) Benchwood’s NHBA membership had been revoked because the
association had received many complaints from clients and other homebuilders; (f) others had
posted negative comments about Benchwood, including an ex-foreman of Benchwood’s; (g) an
unfavourable judicial decision was available publicly; (h) Benchwood was claiming a similar loss
of revenues and opportunities against another set of clients in another action; and (i) Benchwood

“appears to be doing well”.?® Walters J. concluded that “any harm to the plaintiffs is not serious

22 ONSC Decision at paras 30, 34.
23 ONSC Decision at paras 30-34.
24 ONSC Decision at paras 31-34.
25 ONSC Decision at paras 36-38.
26 ONSC Decision at paras 42, 55.
27 ONSC Decision at paras 58—59; Hansman v Neufeld, 2023 SCC 14 at para 67 [Hansman].
28 ONSC Decision at paras 62—78.


https://canlii.ca/t/jx8k0
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and certainly does not outweigh the public interest in protecting the defendants’ expressions.”?’

She therefore granted the anti-SLAPP motion.
D. Court of Appeal for Ontario (Lauwers, Brown and Cordoza JJ.A.)

15. Lauwers J.A., writing for the Court of Appeal, allowed the appeal. The Court of Appeal
began the analysis by noting that s. 137.1 “is in desperate need of a makeover, if not repeal and

replacement.”® After setting out the scheme of's. 137, it proceeded to the application section.

16. First, the Court of Appeal rejected the view that online reviews of products and services
are matters of public interest because they “*...serve an important function by offering the public
information about consumer experiences dealing with professionals or businesses’”’; rather, it held
that “[t]his seems to be a consensus view of Superior Court judges, but it is not the view of this
court”.?! After referencing Court of Appeal decisions where certain online complaints were not
found to raise a matter of public interest, it proposed that the common thread of comments that met

this threshold was that the expression “engages some broader societal concern”, *?

citing
expressions related to municipal land use matters, climate change, animal welfare, anti-Black
racism and workplace harassment. Based on this litmus test, it concluded that the “expression at
issue does not engage some broader societal concern, such as those described above”?* and

therefore was not a matter of public interest.

17. Second, the Court of Appeal rejected the motion judge’s approach to the ‘no valid defence’
component. Earlier, it set out its view that “s.137.1 (4)(a)(i1) — ‘no valid defence’ — has been given
too much weight in the operation of the section.”** It proposed that the section ought to be “no
more than an obvious off-ramp” in “open and shut cases”, which “will be rare.”* Later, the Court
of Appeal argued that it was a mistake to dismiss a defamation action where the defamed cannot
show that the moving party has no valid defence. It conceded that its approach “might seem to be

inconsistent with some of Coté J.’s words in Pointes”; however, it distinguished such guidance as

22 ONSC Decision at para 81.

30 ONCA Decision at para 14.

31 ONCA Decision at para 33 (citations omitted), citing Luc Crawford Design Inc. v
Mullowney, 2021 ONSC 7849 at para 26.

32 ONCA Decision at para 42.

33 ONCA Decision at para 43.

3* ONCA Decision at para 28.

35 ONCA Decision at para 28.



https://canlii.ca/t/k9w76#par14
https://canlii.ca/t/k9w76#par33
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc7849/2021onsc7849.html
https://canlii.ca/t/jkw9f#par26
https://canlii.ca/t/k9w76#par42
https://canlii.ca/t/k9w76#par43
https://canlii.ca/t/k9w76#par28
https://canlii.ca/t/k9w76#par28
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being inapplicable to defamation claims, arguing that the “categorical approach” set out by Coté J.
“raises the stakes in an anti-SLAPP motion and encourages the development of an enormous record
exploring every possible defence at length”.3® The Court of Appeal concluded that it was
“confident that C6té J. understood the need for a more nuanced analysis”, and that its “preferable

approach” applied in defamation actions.*’

18. Third, at the weighing exercise, the Court of Appeal acknowledged that the harms alleged
“were not backed up by evidence that the Homeowners’ postings were the cause”.>® Nevertheless,
it weighed these harms against the public interest in the expression, asserting that there was little
partaking of classic SLAPP indicia, taking issue with the motion judge’s finding on malice, and

concluding that “the straight logic of a private dispute should apply”.>

PART II - STATEMENT OF THE QUESTIONS IN ISSUE

19. The issue in this leave application is whether the following questions are matters of public

importance that warrant this Court’s attention, more specifically:

(a) How should the “public interest” threshold in defamation defences and Canadian

anti-SLAPP regimes be applied to online consumer expression?

(b) Was the Court of Appeal entitled to reframe the merits-based hurdle and public
interest weighing exercise of the anti-SLAPP regime in a way that reduces the

plaintiff’s burden?

PART III - STATEMENT OF ARGUMENT

A. How should the “public interest” threshold in defamation law defences and the anti-
SLAPP regime be applied to online consumer expression?

1. The age of online consumer expression has led to a trend of businesses suing consumers

20. In Canada and abroad, there exists a “growing trend”*’ of businesses suing individual

36 ONCA Decision at paras 52, 55.

37 ONCA Decision at paras 58-59.

38 ONCA Decision at para 66.

3% ONCA Decision at paras 67-71.

40 Robert D. Richards, “A Slapp in the Facebook: Assessing the Impact of Strategic Lawsuits
against Public Participation on Social Networks, Blogs and Consumer Gripe Sites” (2011) 21:2


https://canlii.ca/t/k9w76#par52
https://canlii.ca/t/k9w76#par58
https://canlii.ca/t/k9w76#par66
https://canlii.ca/t/k9w76#par66
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consumers who post negative comments online about their services, in order to silence them and
chill further negative expression. Businesses “latch onto factual inaccuracies (some small or
innocent) and sue using a variety of doctrines including defamation, tortious interference, injurious
falsehoods (commercial disparagement), and false light.”*' The primary bulwarks against such
actions are anti-SLAPP regimes and, in the underlying proceedings, the fair comment defence.*?
However, both are subject to the requirement that the expression relates to a matter of public
interest. It is therefore concerning that interpretation of this concept in cases involving consumer
expression has been wildly inconsistent. The Court of Appeal, courts in other jurisdictions, and this
Court are trending in different directions, placing judges in the impossible position of reconciling

the irreconcilable—and creating uncertainty for consumers who speak out online.

21. In Canada, recent reports and media articles have highlighted the increasing number of
consumers being sued for negative comments and reviews.* Moreover, in a report entitled
Defamation Law in the Internet Age, the Law Commission of Ontario heard from consultations
that “a libel chill exists in the online review industry, with some consumers concerned about

posting legitimate reviews or even being bullied by companies”.**

22. This phenomenon has also been observed internationally. American research found that
corporations commenced dozens of these lawsuits in a single state in recent years, with a “growing
sense that this happens across the nation.”* Similarly, jurisdictions like the United Kingdom have

prohibited businesses from posting fake reviews and suppressing negative feedback.*®

23. The proliferation of corporation-consumer cases reflects a larger shift in the landscape of

DePaul J Art Tech & Intell Prop L 221 at p. 224 (emphasis added), BOA, Tab E [Richards,
“Assessing the Impact of Strategic Lawsuits”].

*! 'Yonathan A. Arbel, “Reputation Failure: The Limits of Market Discipline in Consumer
Markets” (2019) 54:5 Wake Forest L Rev 1239 at p. 1299 (citations omitted), BOA, Tab A
[Arbel, “Reputational Failure™].

42 But see Consumer Protection Act, RSA 2000, ¢ C-26.3, s. 183.1(2).

43 See e.g. CBC, “Can you be sued for leaving a negative online review?” (2020) CBC; TVA
Nouvelles, “Pensez-y avant de laisser un commentaire négatif sur une entreprise commerciale sur
internet” (2023) TVA Nouvelles; Jean-Luc Bouchard, “Des avis négatifs qui risquent de cotiter
cher” (2025) Radio-Canada.

4 Law Commission of Ontario, “Defamation Law in the Internet Age” (2020) LCO (PDF) at p.
99.

45 Arbel, “Reputational Failure” at p. 1299, BOA, Tab A.

 Digital Markets, Competition and Consumers Act 2024, 2024 c. 13.



https://www.cbc.ca/radio/undertheinfluence/can-you-be-sued-for-leaving-a-negative-online-review-1.5518698
https://www.tvanouvelles.ca/2023/11/20/pensez-y-avant-de-laisser-un-commentaire-negatif-sur-une-entreprise-commerciale-sur-internet
https://ici.radio-canada.ca/nouvelle/2156485/avis-negatifs-en-ligne-consequences
https://www.lco-cdo.org/wp-content/uploads/2020/03/Defamation-Final-Report-Eng-FINAL-1.pdf
https://www.legislation.gov.uk/ukpga/2024/13/contents
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defamation law. For the consumer, online forums and social media sites have become a novel home
for free expression and information-sharing, allowing consumers to make more informed
decisions.*” But for the corporation, the protection of reputation has shifted from one-way

marketing to consumers to a “consumer dialogue in a variety of online sites outside the control of

brand owners.”* The digital age has “altered the balance of power between companies and
customers.”* In response, defamation law has increasingly become a weapon for corporations to

reassert control over online spaces and to suppress consumer-to-consumer dialogue.
2. Canadian jurisprudence is in disarray, particularly after the Court of Appeal’s decision

24.  The Court of Appeal itself acknowledged the tensions between the approach of the Superior
Court and the Court of Appeal on the issue of online consumer comments. Left unsaid is that this
pattern of inconsistent decisions is replicated in British Columbia and in Quebec. However, the
Court of Appeal’s proposed approach has greatly exacerbated these tensions and created a schism:
(1) between panels of the Court of Appeal itself; (i) between Canadian provinces; and (iii) between

the Court of Appeal and this Court.
(i) Tensions between different panels of the Court of Appeal

25. In prior cases, the Court of Appeal had found online reviews to be generally in the public
interest. For example, in Dermamed Inc. v Sulaiman, a client was sued for posting an online
complaint about cosmetic services she received. Justices Doherty, Pardu and Nordheimer JJ.A.
confirmed that this form of consumer expression related to a matter of public interest and that the
motion judge’s conclusion “finds support in the caselaw”.>® The panel cited to this Court’s
guidance in Grant v Torstar Corp: when defining the notion of public interest for the fair comment

defence, McLachlin C.J. explained that “[t]he case law on fair comment ‘is replete with successful

47 Wayne R. Barnes, “Confidentiality Clauses in Settlement Agreements after the Consumer
Review Fairness Act” (2023) 50:3 Fla St U L Rev 469 at p. 469-70, BOA, Tab B.

8 Lucille M. Ponte, “Protecting Brand Image or Gaming the System: Consumer Gag Contracts in
an Age of Crowdsourced Ratings and Reviews” (2016) 7:1 Wm & Mary Bus L Rev 59 at p. 62—
63 (emphasis added, citations omitted), BOA, Tab D.

49 Option Consommateurs, “Criticizing companies via social media and digital platforms: an
alternative forum of justice for consumers?”’ (2023) Options Consommateurs (PDF) at p. 41.

% Dermamed Inc. v Sulaiman, 2019 ONCA 141 at para 7.



https://s3.ca-central-1.amazonaws.com/option-consommateurs-assets/production/Rapports-de-recherche/rapport-critiques-en-ligne-english-version.pdf
https://canlii.ca/t/hxp2d
https://canlii.ca/t/hxp2d#par7
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fair comment defences on matters ranging from politics to restaurant and book reviews”.>!

26. Similarly, in Raymond J. Pilon v Village Media, a business sued a consumer over negative
social media posts. Juriansz, Brown and Miller JJ.A. found “no basis on which to interfere” with
the motion judge’s conclusion that a “Facebook post detailing an incident of poor customer service
at a major local retail store is an expression that relates to a matter of public interest.”>> While these
cases predated this Court’s decision in Pointes Protection, their assessment of the public interest

is reinforced by the “broad and liberal interpretation” entrenched by this Court.>?

217. Later, the panel of Huscroft, Thorburn and George JJ.A. found that an employee’s online
complaints about employment issues did not relate to a matter of public interest in part because

954

“[t]he respondent company was not engaged in providing services to the public the logical

corollary being that concerns about services offered to the public had a clearer public dimension.

28. Yet in the case under appeal, a different panel of the Court of Appeal arrived at a
diametrically opposed approach. It made no reference to the Court of Appeal’s own decisions in
Dermamed and Raymond, and recharacterized other appellate decisions as supporting his view that
for online reviews or activities to be in the public interest, they must engage a “broader societal
concern”.> He also overruled the “consensus view of [Ontario] Superior Court judges” that

consumer reviews serve an important function and are generally matters of public interest.*°

29.  What are superior court judges to do with the conflicting guidance? Are they to follow the
panel in Benchwood, and ignore the holdings of other panels that are inconsistent with it? Should
they attempt to reconcile the Court of Appeal’s varying approaches themselves to resolve the
impasse? Superior court judges are being asked to navigate the treacherous terrain of Internet

defamation actions against consumers under a Court of Appeal that is at cross-purposes with itself.
(ii) Tensions in the jurisprudence of different provinces

30. The foregoing problems extend beyond Ontario. The jurisprudence in other provinces,

S Dermamed at para 7, citing Grant v Torstar Corp., 2009 SCC 61 at paras 105-06 (emphasis
added) [Grant].

52 Raymond J. Pilon Enterprises Ltd. v Village Media Inc., 2019 ONCA 981 at paras 6—7.

53 1704604 Ontario Ltd. v Pointes Protection Association, 2020 SCC 22 at para 26 [Pointes].
>* Echelon Environmental Inc. v Glassdoor Inc., 2022 ONCA 391 at para 8.

3> ONCA Decision at para 42.

56 ONCA Decision at para 33.
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including British Columbia and Quebec, is just as inconsistent, although these provinces are

trending away from the approach adopted in the decision under appeal.

31. In British Columbia, whose anti-SLAPP regime is modelled on Ontario’s, the Supreme
Court of British Columbia recognized in Peterson v Deck that “[c]onsumer protection and reviews

have long been held to be matters of public interest in defamation cases”.>’ Thus, it concluded that

those seeking out public services “would have a genuine interest in receiving information on the
procedure, the defendant's experiences with the plaintiff, and his abilities as a surgeon”.>®
However, in JCB Contracting Ltd. v Marschall, another court undercut this holding by narrowing
the definition of “online review” to exclude the expression. It suggested that online comments
needed to have “a general application” that would permit the public to evaluate and debate the

matter.>’

32. That same year, a different court cited a “helpful review” of the public interest from the
Ontario Superior Court of Justice, which included the expansive recognition that “[clJomments or
conversations relating to corporations or businesses will more obviously have a public dimension
to them. Members of the public or at least segments of the community will have an interest in
knowing something about the companies that offer them services”.%® This principle, cited with

approval in British Columbia, has now been effectively discarded in the decision under appeal.

33. The situation is no less uncertain in Quebec, the first Canadian jurisdiction to address the
phenomenon of SLAPP suits or “poursuites-bdillons”.°' Article 51 of the Code of civil procedure
permits courts to declare a judicial application or pleading abusive, “particularly if it operates to
restrict another person’s freedom of expression in public debate”.%* To be clear, Quebec’s regime
should not be conflated with the frameworks in Ontario or British Columbia. However, the public

dimension of the expression is a key factor in considering whether a proceeding is a poursuite-

57 Peterson v Deck, 2021 BCSC 1670 at para 30 [emphasis added].

58 Peterson at para 32.

39 JCB Contracting Ltd. v Marschall, 2023 BCSC 1561 paras. 36-37.

80 Kim v Norton Rose Fulbright Canada LLP, 2023 BCSC 1251 at para 187, citing Catalyst
Capital Group Inc. v West Face Capital Inc. 2021 ONSC 7957 at paras 94-98, aff'd 2023 ONCA
381, itself citing Bradford Travel and Cruises Ltd. v Viveiros, 2019 ONSC 4587 at paras 31-33.
1 Klepper ¢ Lulham, 2017 QCCA 2069 at paras 25-30; Acadia Subaru ¢ Michaud, 2011 QCCA
1037 at para 77 [Acadia Subaru].

82 Code of Civil Procedure, CQLR ¢ C-25.01, art. 51(2).
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baillon. Moreover, the proliferation of corporations suing consumers for online comments has
received particular attention in Quebec media and reports.®> Accordingly, this Court’s guidance on

the public dimension of consumer expression would be of assistance across legislative regimes.

34. Despite growing public attention to the issue, Quebec’s jurisprudence remains in a state of
flux. In a seminal early decision on Quebec’s reforms, Kasirer J.A. (as he then was), evaluated
words expressed editorially by a journalist about car dealers’ inappropriate behaviour and found
that they related to “the public debate on consumer interests in the purchase of new and used
cars.”% While the case did not concern online consumer commentary, it was later cited for the
proposition that “des commentaires portant sur les produits ou les services offerts par des

commergants font partie du « débat public » auquel fait référence 1’article 517.%

35. Nevertheless, there remains division among lower courts. For example, in 9227-2202
Québec inc. ¢ Kelly, the Court of Quebec concluded that the notion of public debate could not
encompass a negative review of a gym.® This stands in contrast to the decision in Chic Marie inc.
¢ Dangoisse, where the Court of Quebec found that a clothing company’s proceeding against a
dissatisfied consumer who had posted about her experience met the test for being a poursuite-

baillon and was accordingly abusive.®” The Court of Appeal of Quebec rejected leave to appeal.®®

36. The Court of Appeal for Ontario has magnified this jurisprudential uncertainty. Which
jurisdiction’s approach will ultimately prevail? Without uniform guidance, a core component of
the anti-SLAPP regime and of defamation law defences will be applied differently depending on
the province. Such uncertainty is unsustainable for judges, given the increasing prevalence of

corporation-consumer claims, and for consumers attempting to express themselves online.

(iii) Tensions between the Court of Appeal and this Court on consumer protection

63 See e.g. Jean-Luc Bouchard, “Des avis négatifs qui risquent de cofiter cher” (2025): Radio-
Canada; Option Consommateurs, “Criticizing companies via social media and digital platforms:
an alternative forum of justice for consumers?”’ (2023) Options Consommateurs (PDF); TVA
Nouvelles, “Pensez-y avant de laisser un commentaire négatif sur une entreprise commerciale sur
internet” (2023): TVA Nouvelles.

% Acadia Subaru at para 72.

85 Chic Marie inc. ¢ Dangoisse, 2021 QCCQ 11468 at para 38, leave ref’d 2022 QCCA 131.
66.9227-2202 Québec inc. c Kelly, 2017 QCCQ 14883 at para 63.

7 Chic Marie at para 93.

8 Chic Marie inc. ¢ Dangoisse, 2022 QCCA 131.
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37. This Court’s jurisprudence in related areas has guided courts toward a sensitive
understanding of consumer protection—raising serious concerns that the Court of Appeal and this
Court are moving in opposing directions. First, the Court of Appeal’s approach appears to exclude
consumer awareness and protection as an interest worth independently defending, unless it is
coupled with a separate sociopolitical issue. Its approach is difficult to reconcile with this Court’s
discussion of consumer expression in R v Guignard, a case that related to the constitutionality of a
Quebec municipality’s prohibitions on posting certain signs. As Lebel J. explained:

Consumers may share their concerns, worries or even anger with

other consumers and try to warn them against the practices of a
business. Given the tremendous importance of economic activity in

our society, a consumer’s “counter-advertising” assists in circulating
information and protecting the interests of society... This type of
communication may be of considerable social importance, even

beyond the merely commercial sphere.®

The Court of Appeal made no mention of this Court’s discussion in Guignard, yet its approach

would reframe many consumer complaints as a collection of purely private disputes.

38. Second, the Court of Appeal’s requirement of a “broader societal concern” reverses
foundational guidance by this Court in Grant v Torstar Corp: there, McLachlin C.J. highlighted
that the public interest encompasses matters where “some segment of the community would have
a genuine interest in receiving information on the subject”.”® When defining the public interest
under the fair comment defence, she explained that “[t]he case law... ‘is replete with successful

fair comment defences on matters ranging from politics to restaurant and book reviews”.”! The

Court of Appeal’s approach sows doubt about whether this caselaw remains good law.

39. Third, this Court has been sensitive to address access to justice concerns. In the context of
a discussion of unconscionability in Uber Technologies Inc. v Heller, Abella and Rowe JJ.
recognized the accessibility concerns engaged by arbitration agreements whose terms effectively
made any resolution of a dispute “too costly or otherwise inaccessible.”’? Online consumer

expression is a unique area of defamation law because it engages not only freedom of expression

% R v Guignard, 2002 SCC 14 at para 23.

70 ONCA Decision at para 42; Grant at para 102 (emphasis added).
"' Grant at para 105 (emphasis added).

2 Uber Technologies Inc. v Heller, 2020 SCC 16 at para 39.
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and reputation, but also access to justice. For many consumers, “online reviews represent an

alternative route to justice in situations where recourse to the courts seems simply unsuitable or

inaccessible, especially because of the costs and time associated with such a procedure”.”

40. The case at issue is a good example: in Ontario, there is no regulatory authority for home
renovations, in contrast to new home builds. Moreover, a judicial proceeding is inaccessible to
many consumers, who are forced to “eat the costs and walk away rather than pursue the issue in
court”. 7 Online platforms represent one of the only viable means of pushing back against the
business practices that consumers witness. The lack of other protections puts consumers in a catch-
22 situation: if they do not express their concerns online, there may be no other affordable option
to obtain redress; yet if they do express themselves, they may be slapped with years of costly
litigation. In the case at bar, the homeowners expressed their complaints online, and four years

later, they continue to face a $1.5 million defamation suit and the prospect of financial ruin.

41.  Put simply, the Court of Appeal (or certain panels thereof) and the Supreme Court are
pulling in opposing directions on issues of consumer expression and the public interest—to the
detriment of superior courts seeking to arrive at consistent decisions, businesses arranging their
affairs, and vulnerable consumers assessing whether they can safely share their concerns online.

3. The Court of Appeal’s decision undercuts a core function of the anti-SLAPP regime and
encourages corporations to sue consumers

42.  While this Court previously considered the anti-SLAPP regime in Ontario, it was not called
upon to consider how the anti-SLAPP legislation intersects with schemes for consumer protection.
In its place, the Court of Appeal has effectively written out consumer protection from the anti-

SLAPP regime—undercutting a core rationale for the creation of the regime in the first place.

43.  Prior to provinces adopting anti-SLAPP legislation, one of the seminal reports tracing
SLAPP suits in Canada included numerous examples of corporations suing consumers for sharing
negative experiences and comments to inform others’ buying choices.” This report was cited on

multiple occasions in the insightful Quebec committee report that led Quebec to become the first

73 Option Consommateurs at p. 59 (emphasis added).

74 Pat Teney, “How to deal with shady home improvement contractors” (2021) CTV.

7> Susan Lott, “Corporate Retaliation Against Consumers: The Status of Strategic Lawsuits
Against Public Participation (SLAPPs) in Canada” (2004) Public Interest Adv. Centre (PDF).
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jurisdiction to enact a response to SLAPPs.” In other jurisdictions, the passage of anti-SLAPP

legislation was a direct response to the types of claims that the Court of Appeal has now effectively

excluded. In Michigan, a major lawsuit against a consumer who had written negative comments
about their experience with a towing company prompted Michigan lawmakers to pass anti-SLAPP
legislation.”” Similarly, multiple American states that adopted anti-SLAPP legislation set out the
core categories of cases that relate to a matter of public interest: such states expressly included

protection for expression about “a good, product or service in the marketplace”.”®

44. Ontario’s legislature chose to adopt one of the “strongest anti-SLAPP laws globally”.” Yet
the Court of Appeal has undercut the legislature’s aims by reframing the public interest threshold
narrowly and suggesting that consumer expression like that of the homeowners does not “fall

within the types of expression that were intended to be captured by the provision”.%’

45. Importantly, the interpretation of “public interest” also affects the viability of crucial
defences, including the fair comment defence and the defence of responsible communication, each
of which include a public interest step.®! Thus, the Court of Appeal’s approach not only weakens

consumers’ ability to succeed on anti-SLAPP motions, but strips many consumer defendants of the

ability to raise their main defences on the merits. Benchwood’s success opens the door for litigious

companies—from construction businesses to tech titans like Amazon and Uber—to pursue
consumers who complain about them with multimillion-dollar damage claims, knowing that an

anti-SLAPP motion is likely to fail and that consumers are now less likely to have viable defences.

46. These ramifications extend to consumer journalism. What if a journalist reports on a

consumer’s negative experience with a business? Such stories are common in more vulnerable
local media outlets. Under the Court of Appeal’s approach, the expression may be characterized as

reporting on a private dispute unless there is a broader sociopolitical issue being raised. Such a

76 Roderick A. Macdonald, Pierre Noreau & Daniel Jutras, “Les poursuites stratégiques contre la
mobilisation publique — les poursuites-baillons (SLAPP)” (2007) Rapport du comité (PDF).

7 Richards, “Assessing the Impact of Strategic Lawsuits” at p. 222-23, BOA, Tab E.

8 Matthew D Bunker & Emily Erickson, “The Jurisprudence of Public Concern in Anti-SLAPP
Law: Shifting Boundaries in State Statutory Protection of Free Expression” (2022) 44:2 Hastings
Comm & Ent LJ 133 at p. 138, BOA, Tab C.

7 Evan Brander & James L Turk, “Global Anti-SLAPP Ratings: Assessing the strength of anti-
SLAPP laws” (2023) Centre for Free Expression (PDF) at p. 6.

80 ONCA Decision at para 43.

81 Grant at paras 31, 126.
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narrow view of the public interest would not only doom an anti-SLAPP motion, but would prevent

the media outlet from relying on its core defence of public interest responsible communication.

47. In sum, the first question raised in this application has broad implications and is the subject
of ongoing judicial uncertainty. This Court’s intervention is necessary to provide guidance on the
complex interplay between consumer expression and the public interest in the digital age.

B. Was the Court of Appeal entitled to reframe the merits-based hurdle and public interest
weighing exercise in a way that reduces the plaintiff’s burden?

48. At the outset of its analysis, the Court of Appeal noted that “s. 137.1 is in desperate need
of a makeover, if not repeal and replacement.”® Yet, it effectively took this task upon itself by
giving a makeover to the ‘merits-based hurdle’ and the ‘public interest weighing exercise’ under

the anti-SLAPP regime—in a manner that is irreconcilable with the interpretation of this Court.

49.  Unless this Court intervenes, the burdens for parties now differ between jurisdictions with
near-identical anti-SLAPP regimes. Moreover, superior courts are faced with “conflicting
guidance” between the Court of Appeal and the Supreme Court, as commentators have warned that

“there are obvious tensions between this decision and the SCC’s decision in Pointes” 83, Given the

number of similar cases coming before the courts, this represents a serious rule of law problem.
1. The “merits-based hurdle”

50.  Atthe ‘merits-based hurdle’, the plaintiff must show grounds to believe that the proceeding
has substantial merit and that the defendant has no valid defence in the proceeding. The Court of
Appeal recognized the need for clarification, noting that the ‘no valid defence’ prong of the merits
hurdle has been “the most problematic of the section’s provisions”.®* However, in response, it
stripped this component of much of its substance. The Court of Appeal proposed that only in an
“open and shut case” would the plaintiff have failed to meet its burden at the merits stage; it
underscored that this would be “rare” and would only be an “off-ramp for those cases in which
there are clearly grounds to believe that a valid defence to the entire defamation action exists™; and

where it is not “immediately clear”, the court should move past the merits hurdle.®

82 ONCA Decision at para 14.

83 Kerr et al, “Ontario’s top court may have raised the bar” (emphasis added).
8% ONCA Decision at para 44.

85 ONCA Decision at paras 28 and 47; 28; 59, respectively.
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51. This proposal removes any meaningful burden on the plaintiff. In practice, it reverses the
burden and forces the defendant to show that their case is an open and shut case, and that they have
clear grounds to believe a valid defence exists to the entire action. Whether or not this is a wise

policy choice, the Court of Appeal exceeded the judiciary’s role relative to the legislature.

3

52.  The Court of Appeal’s rewriting undermines respect for “vertical stare decisis”.® Its
approach is irreconcilable with Karakatsanis J.’s clear guidance in Hansman that to satisfy its
burden, the plaintiff “must show the defences advanced by the defendant ‘are not legally tenable
or supported by evidence that is reasonably capable of belief such that they can be said to have no
real prospect of success’”.%” The Court of Appeal did not even attempt to show respect for the

Court’s most recent decision: it did not cite Hansman once, as if it was not a binding authority.

53. Tellingly, the Court of Appeal acknowledged that its interpretation “might seem to be

inconsistent with some of C6té J.’s words in Pointes”, including Coté J.’s guidance that the “[t]he

word no [in (i1)] is absolute, and the corollary is that if there is any defence that is valid, then the
plaintiff has not met its burden and the underlying claim should be dismissed.”®® The Court of
Appeal’s response to this concern is striking: it opted to “distinguish Pointes” because Coté J.’s
guidance “cannot be applied easily in the context of a defamation claim, as applicable as they might
have been to Pointes itself, which was a contract dispute.”®’At face value, this is a dubious attempt
to disregard Coté J.’s thorough reasons. In the very next paragraph, she noted that “a
prototypical s. 137.1 motion will be made in relation to a defamation or tort action and that
affirmative defences to such an action normally involve well-articulated tests.””® She was clearly

interpreting the text of the provision, not opining on contract claims.

54.  The Court of Appeal characterized Coté J.’s guidance as a “categorical approach” that was
“problematic and unjust” for defamation claims; it suggested that other aspects of Coté J.’s
guidance were “inconsistent with the categorical approach... with respect to defamation actions”

and that following her guidance is “inconsistent with the intended summary nature of anti-SLAPP

8 R v Sullivan, 2022 SCC 19 at para 65; Windrift Adventures Incorporated v CTV-Bell Media
Inc., 2025 ONCA 346 at para 22.

87 Hansman at para 94, citing Pointes at para 59.

8 ONCA Decision at para 52 (emphasis added); Pointes at para 58.

8 ONCA Decision at para 53.

% Pointes at para 59.
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motions”’; and it concluded that “I am therefore confident that C6té J. understood the need for a

more nuanced analysis and did not intend for such a categorical approach to apply in defamation

actions.” The Court of Appeal thus concluded that its “preferable approach” ought to govern.’!

55. Condescension aside, the Court of Appeal’s approach creates deep uncertainty in the

jurisprudence. First, the direct result of the judgment under appeal is to establish a different burden

for defamation claims than for other causes of action. On the Court of Appeal’s reading, C6té J.’s

guidance regarding the absolute nature of s. 137.4(a)(i1) remains in force for some causes of action
(although no list is provided), while the Court of Appeal’s “preferable” approach applies for

defamation claims. This defeats the legislative choice to adopt a uniform anti-SLAPP regime.

56. Second, the Court of Appeal’s analysis creates ongoing uncertainty about which other parts

of Cété J.’s guidance can be disregarded when dealing with defamation claims. On its own, this

creates a need to restore the precedential value of Pointes, along with Hansman—and to reinforce

that appellate courts are not free to whittle away this Court’s guidance when convenient.

57. Third, the Court of Appeal has created a schism between appellate courts of different

provinces. The very guidance that the Court of Appeal rejects has been endorsed by other courts in
defamation claims, including by the British Columbia Court of Appeal in Siman v. Eisenbrandt:
... the burden is on the responding party to demonstrate there are
grounds to believe there is “no valid defence” to the proceeding. The
word “no” is absolute, and the corollary is that if there is any valid

defence to the proceeding then the proceeding should be dismissed:
Pointes at para 58. This mirrors the inquiry on substantial merit.*?

58. Despite the near-identical nature of Ontario and British Columbia’s provisions, a
corporation that commenced a defamation proceeding will now have an easier time overcoming an
anti-SLAPP motion in Ontario than in British Columbia. This Court’s intervention is necessary to

restore uniform guidance and stability to a fraught area of law.
2. The “public interest weighing exercise”

59. The Court of Appeal’s approach to the public interest weighing exercise is even less

respectful of this Court’s guidance. At this final stage, the plaintiff must show that the likely harm

%1 ONCA Decision at paras 53—59 (emphasis added).
92 Siman v Eisenbrandt, 2024 BCCA 176 at para 41.
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to the plaintiff as a result of the defendant’s expression is serious enough that the public interest in
continuing the proceeding outweighs the public interest in protecting that expression. In this case,
the motion judge found no causal connection between the expression and harm suffered and
concluded that the plaintiff could not show serious harm sufficient to outweigh any public interest
in the expression. The Court of Appeal conceded the absence of evidence of harm, yet took issue
with how she engaged in “weighing harm against the public interest only perfunctorily”.”® To
override the lack of harm, the Court of Appeal suggested there was little value in the expression,
dubiously asserted there was little partaking of classic SLAPP indicia, handwaved at malice, and

concluded its weighing exercise by arguing “the straight logic of a private dispute should apply”.>*

60.  Regardless of the outcome of this case, the Court of Appeal’s broader message to superior
courts is that even if there is no causal link to any harm, courts must still weigh this against the
value of the expression at issue, lest they be overturned on appeal. Consequently, the plaintiff could
still succeed at the public interest weighing stage despite nothing more than “nominal” damages.
This approach is irreconcilable with Karakatsanis J.’s guidance in Hansman v Neufeld that for a
plaintiff to succeed, there must be evidence permitting a judge to infer that the harm is “serious”™—
i.e., “harm of a magnitude sufficient to outweigh the public interest in protecting the defendant’s
expression”—and to infer “a causal link between the defendant’s expression and the harm
suffered”.”® Indeed, without evidence of non-trivial harm, how can permitting an action to hang
over consumers and exhaust judicial resources serve the public interest? Yet, that is what some

courts may be inclined to permit in order to avoid being overturned by the Court of Appeal.

61.  Itis notable that Karakatsanis J.’s extensive guidance on harm in Hansman v Neufeld was

not even mentioned by the Court of Appeal. At the weighing stage, as with the merits hurdle, the

Court of Appeal has effectively acted as if Karakatsanis J.’s analysis is not applicable to Ontario’s

anti-SLAPP regime, despite being quasi-identical to British Columbia’s scheme.

62. Once again, what are superior courts to do? Are they to follow the Supreme Court’s
guidance on the public interest weighing exercise? Or are they to adopt the divergent approach of

a panel of the Court of Appeal, even if doing so would effectively “tip the scales in favour of the

3 ONCA Decision at para 12 (emphasis added).
%4 ONCA Decision at paras 65-70.

5 ONCA Decision at para 68.

% Hansman at paras 67—68.
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plaintiff in defamation cases and effectively gut the weighing exercise”?°’ This is not a theoretical

question. As noted, courts are faced with what others have characterized as “conflicting guidance”

from the Court of Appeal and the Supreme Court.”® As these cases regularly reach the courts, the

schism between Ontario’s appellate court and Canada’s apex court raises a rule of law problem.

* * *

63.  The Court of Appeal’s decision is now the leading case on the public interest in consumer
expression—yet its narrow approach conflicts with other decisions and means that many
consumers (and media reporting on consumer experiences) will no longer meet the fair comment
and public interest responsible communication defences. Similarly, its re-articulation of multiple
steps in the anti-SLAPP regime undercuts this Court’s jurisprudence, with the result that there are

now only “narrow circumstances in which anti-SLAPP motions are likely to succeed”.”

64. Permitting the decision to remain intact perpetuates doctrinal uncertainty for judges and
encourages more corporations to sue consumers for negative reviews and comments—knowing
that these consumers are now unlikely to succeed on an anti-SLAPP motion and in their defences
on the merits. Put simply, “[p]eople should not be forced to spend years toiling through a protracted
litigation process — draining their financial resources — just because they wanted to inform others
about a product or service they found objectionable.”!® On both issues raised in the present

application, this Court’s guidance is acutely needed.
PARTS IV-V - SUBMISSIONS REGARDING COSTS & ORDERS SOUGHT
65. The applicants seek an order granting leave to appeal, with costs in the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 5" DAY OF MAY, 2025

Stelon ksl

BLANEY MCMURTRY LLP
Sheldon Inkol
Counsel for the Applicants

7 Hansman at para 67.

% Kerr et al, “Ontario’s top court may have raised the bar”.
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100 Richards, “Assessing the Impact of Strategic Lawsuits” at p. 256, BOA, Tab E.
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