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PART I - STATEMENT OF FACTS

A. Overview

1. This application for leave to appeal concerns the application of settled law to disputed facts
— the paradigmatic context where leave to appeal to this Court is not warranted, both

jurisprudentially and practically.

2. The Applicants now seek to recast their arguments as raising matters of public or national
importance. The reality, however, is that they do not. In a unanimous decision, the Court of Appeal
set out and applied well-established legal principles to the facts. The case does not transcend the
interests of the parties and turns on the facts as the Court of Appeal for Ontario found them. While
stating that its proposed appeal raises issues of public importance, what the Applicants are really
trying to do is re-litigate. However, that is not the role of this Court. The Applicants’ application

for leave to appeal should be dismissed.

B. Statement of Facts

3. The Respondent, Michael Slaven, is the owner and operator of the corporate Respondent,
Benchwood Builders, Inc. (“Benchwood”). Benchwood is a full-service general contracting and

construction management business.

4. In October 2019, the Applicants engaged the Respondents to complete renovations to their
home in Niagara-on-the-Lake, Ontario. The Renovation Agreement expressly provided the

following:

a) Ifany third parties that are not affiliated with the Respondents are scheduled to do work
at the property before the Respondents complete the renovation project, such work must

be coordinated with the Respondents.

b) If the Applicants do not pay Benchwood’s invoices at the time specified, or if the
Applicants default in any of the other provisions of the Renovation Agreement, the
Respondents may cease the renovation work and treat the Renovation Agreement as

repudiated forthwith.



c) The Applicants allow the Respondents to photograph “the construction and the

completed project and use this material only in direct promotion of [the Respondents’]

business”.
5. In the summer of 2020, there was a breakdown of the relationship between the parties.
6. The Applicants’ actions, which included disallowing the Respondents onto the property

during certain periods of time, directly contacting the Respondents’ tradesmen and subcontractors,
and refusing to pay Benchwood’s invoice(s), impeded the Respondents from continuing the
renovations and constituted a breach of contract. Despite the breakdown in the relationship, in
September 2020, Mr. Slaven sent an email to Mr. Green stating, “I am fully prepared to honour

the contract until it is complete.”

7. Through their respective lawyers, the Respondents were scheduled to reattend the property
to address alleged deficiencies with the project, which the Respondents did on October 2, 2020.
At that time, the Applicant Ms. Prescott reacted with a violent outburst, screaming obscenities at
Mr. Slaven and throwing her glasses toward him. The Respondents’ visit to the property was
curtailed due to the hostile environment created by Ms. Prescott. The incident was reported to the
Ontario Provincial Police and Mr. Slaven was advised that Ms. Prescott’s conduct technically
constituted assault and was asked whether he wished to press charges against Ms. Prescott. Mr.
Slaven responded that he did not wish to press charges but only wished to retrieve his tools from
the Applicants’ property. The Ontario Provincial Police escorted Mr. Slaven to the premises to

retrieve his tools on October 22, 2020.

8. Through November 2020 to January 2021, the Applicants retaliated by making a slew of
defamatory statements on the Internet via Benchwood’s public social media accounts on the social

media platforms Instagram and Facebook.

9. The Applicants’ published over 20 comments on Benchwood’s public social media
accounts. The majority of the Applicants’ statements did not provide a review of the services
provided by the Respondents let alone communicate any information about their experience as
recipients of the services including the following: Ms. Prescott posted that Mr. Slaven and his

subcontractors were “in on this dishonest operation together” and “operates in a dishonest



manner”’; and Mr. Green posted that Mr. Slaven is a “miserable con artist” and a “dirtbag” and
accused him of threatening women and making false assault charges against women.! The

Applicants conceded that certain of the comments were not true.?

10. The Respondents’ removed Mr. Green’s defamatory statements on their social media
accounts. Ms. Prescott did not remove her defamatory statements on her social media account until

after March 12, 2021 — when the within action was commenced.

C. Motion Judge’s Decision (Walters J.) (Unreported)

11.  Justice Walters (the “Motion Judge”) dismissed the action pursuant to section 137.1 of the
Courts of Justice Act (“CJA”) based on three findings.

12.  First, the Motion Judge found that the Applicants’ comments related to a matter of public
interest under section 137.1(3) because Benchwood, as a general contractor, provides services to
the public and individuals looking for such services would be interested in receiving information

about the service.

13. Second, the Motion Judge found that there was no question that the claim has substantial
merit under section 137.1(4)(a)(i).> However, in her analysis under section 137.1(4)(a)(ii), the
Motion Judge found that there was contradictory evidence, and therefore triable issues, with
respect to the Applicants’ defence of justification such that she could not determine that the
defence of justification will not succeed at trial.”* As a result, the Motion Judge determined that

the action had to be dismissed.

14. The Motion Judge proceeded to consider the final stage of analysis under section
137.1(4)(b) in case the analysis leading her to dismiss the action under section 137.1(4)(a)(ii) was

wrong. The Motion Judge’s analysis focused on proof of harm, and found that the Respondents

! Reasons of the Court of Appeal for Ontario, March 6, 2025 (“ONCA Reasons”), para. 70
[Application for Leave to Appeal of Cynthia Prescott and David Green (“AR”), Tab 1 C, pp.
45-46].

2 Reasons of the Ontario Superior Court of Justice, January 16, 2024 (“ONSC Reasons”), para. 51
[AR, Tab 1A, p. 11].

3 ONSC Reasons, para. 37 [AR, Tab 1A, p. 10].

4 ONSC Reasons, para. 54 [AR, Tab 1A, pp. 11-12].


https://canlii.ca/t/k9w76#par70

had failed to establish any harm suffered as a result of the defamatory statements was serious

because there were “other factors that may have had an effect on [the Respondents’] reputations”.

D. Court of Appeal for Ontario’s Decision (Lauwers, Brown and Cordoza JJ.A.)

15. On March 6, 2025 the Court of Appeal for Ontario released its decision, allowing the

Respondents’ appeal in its entirety.

16. At paragraphs 8-10, the Court of Appeal summarized the Motion Judge’s findings, and at

paragraph 12 neatly summarized the Motion Judge’s errors:

First, the dispute is not a matter of public interest under s. 137.1. Second, the
motion judge did not undertake the task of assessing the validity of the
[Applicants’] defence in a manner consistent with this court’s guidance. Third,
she carried out the task of weighing harm against the public interest only
perfunctorily. °
17. In the result, the Court of Appeal found the defamatory statements did not relate to a matter
of public interest under section 137.1(3), that the analysis should proceed from the “no valid
defence” analysis under section 137.1(4)(a)(ii) to the weighing analysis under subsection

137.1(4)(b), and that the weighing analysis under section 137.1(4)(b) weighed in favour of

allowing the proceeding to continue.

18. With respect to the “public interest” analysis under section 137.1(3), the Court of Appeal
found that the Motion Judge erred in citing Ontario Superior Court of Justice authority for the
proposition that online reviews relate to a matter of public interest while failing to consider even
one of the Court of Appeal authorities on the proper interpretation of the “public interest” in similar
contexts. While the Court of Appeal accepted that online reviews of products and services are
part of the pervasive social media milieux in which contemporary society operates, it noted that

online reviews are not automatically matters of public interest.” In making this determination, the

> ONCA Reasons, paras. 8-10, 12 [AR, Tab 1C].

® Mondal v. Kirkonnell, 2023 ONCA 523 at paras. 40-43; Sokoloff v. Tru-Path Occupational
Therapy Services Ltd., 2020 ONCA 730 at paras. 27-33; Hamilton v. Vaughan, 2025 ONCA 98 at
para. 9; Dent-X Canada v. Houde, 2022 ONCA 414 at para. 11; Veneruzzo v. Storey, 2018 ONCA
688 at para. 24; Echelon Environmental Inc v. Glassdoor Inc., 2022 ONCA 391 at para. 8, leave
to appeal requested but application for leave discontinued, [2022] S.C.C.A. No. 274.

7 ONCA Reasons, para. 40 [AR, Tab 1C, pp. 34-35].
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Court of Appeal cited this Court’s direction in Pointes that the animating purpose of section 137.1
should not be forgotten, and that “[u]ltimately, the inquiry is a contextual one that is fundamentally

asking what the expression is really about.”®

19. With respect to the “no valid defence” analysis under section 137.1(4)(a)(ii), the Court of
Appeal highlighted how this section has proved to be problematic for some judges: the scenario in
which the defendant might have a defence is treated as though a valid defence exists. In other
words, where the defamed plaintiff cannot show that it has an “open and shut case” against the
defendant (i.e., if the defamed plaintiff is not able to utterly and conclusively invalidate every
single defence raised by the defendant), the defamation action is dismissed and the defamer
escapes.’ This, the Court of Appeal found, was one error made by the Motion Judge. The Court of
Appeal reiterated this Court’s guidance in Bent v. Platnick, that a more nuanced approach is
required: the responding party (i.e., the plaintiff) need only show that there is a basis in the record
and the law to support a finding that the defence(s) raised by the defendant do not tend to weigh
more in the defendant’s favour.!” Where it is not an “open and shut case”, the analysis should
proceed to the weighing analysis under section 137.1(4)(b), which is the “fundamental crux” or

“core” of the court’s analysis.!!

20.  With respect to the weighing analysis under section 137.1(4)(b), the Court of Appeal
considered the guidance by this Court that the focus at this stage is “what is really going on” in the
case and that it is necessary to evaluate the quality and motivation behind the impugned
expressions.'? The Court of Appeal was mindful of several factors that a court may consider at this
stage of the test, including that personal attacks and defamatory statements are only remotely

related to the fundamental values of section 2(b) of the Charter.'* The Court of Appeal found that

8 ONCA Reasons, para. 38 [AR, Tab 1C, p. 34].

? ONCA Reasons, paras. 29 and 47, citing Mondal v. Kirkonnell, 2023 ONCA 523 at para. 56 and
Marcellin v. London (City) Police Services Board, 2024 ONCA 468 at paras. 71 and 77 [AR, Tab
1C, pp. 30-31, 37-38].

1 ONCA Reasons, para. 51 citing Bent v. Platnick, 2020 SCC 23 at para. 103 [AR, Tab 1C, pp.
38-39]. See also Bent v. Platnick, 2020 SCC 23 at para. 88.

71704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 18; Bent v.
Platnick, 2020 SCC 23 at para. 139.

12 .ONCA Reasons, para. 63 [AR, Tab 1C, p. 42]; 1704604 Ontario Ltd. v. Pointes Protection
Association, 2020 SCC 22 at paras. 18, 30, 74 and 81.

13 ONCA Reasons, para. 64 [AR, Tab 1C, pp. 42-43].
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the expressions in question concerned a home renovation gone wrong and, ultimately, a private
dispute. As such, the expression did not relate to a matter of public interest or to safeguarding the
fundamental value of public participation in democracy.!* This finding, in conjunction with the
Court of Appeal’s finding that there is little here partaking of classic SLAPP indicia and that there
is the presence of malice, led to the conclusion that the expressions in question do not fall within

the types of expression that were intended to be captured by section 137.1 of the CJA.'

PART II - STATEMENT OF THE QUESTIONS IN ISSUE

21. The sole issue in this application is whether the proposed appeal raises questions of such
national or public importance that it ought to be decided by the Supreme Court of Canada.'® The
Applicants raise two alleged questions of public importance. For the reasons set out below, none
of the questions posed by the Applicants raises issues of public or national importance. At the core
of this application, the Applicants do not ask this Court to clarify the law but rather ask this Court

to reach a different conclusion on the facts. Leave to appeal should be denied.
PART III - STATEMENT OF ARGUMENT

A. Question one: No issue of public importance regarding the “public interest” threshold
under subsection 137.1(3) of the CJA

22. As a preliminary point, the Applicants frame the first issue on this application as “how
should the ‘public interest’ threshold in defamation defences and anti-SLAPP regime be applied
to online consumer expression?” For clarity, the “public interest” element in the context of the
defence of “fair comment” to a defamation claim was not an issue before the Court of Appeal.
When considering the “public interest”, the Court of Appeal was squarely focussed on
section 137.1(3) which requires the Applicants to satisfy the court that their expressions relate to

a matter of public interest.

23.  This case does not raise any confusion or uncertainty as to how the “public interest” inquiry
under section 137.1(3) of the CJA is to be applied. The Applicants try to conjure up an issue of

public importance by asserting that Canadian jurisprudence on the “public interest” threshold is in

4 ONCA Reasons, para. 67 [AR, Tab 1C, pp. 44-45].
15 ONCA Reasons, para. 43 [AR, Tab 1C, p. 36].
16 Supreme Court Act, RSC 1985, ¢ S-26, s. 40(1).
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disarray and by referring to “tensions” between different panels of the Court of Appeal for Ontario,
between the provinces, and between the Court of Appeal for Ontario and this Court. Canadian

jurisprudence is in fact not in disarray and the “tensions” cited by the Applicants are ill-conceived.

24. This Court has pronounced on “public interest”. It need not do so again. In /704604
Ontario Ltd. v. Pointes Protection Association, this Court made clear that the public interest” ought
to be given a broad interpretation, though it must also be interpreted in light of its animating
purpose.!” Determining whether expression relates to a matter of public interest is necessarily a
fact-driven inquiry, whereby the judge must consider the subject matter of the expression as a

whole. The judge’s role is to determine whether the subject matter of the expression as a whole

relates to a matter of public interest.'®

25. On determining how “public interest” in the subject matter is established, this Court has

given the following guidance:

a) The public interest is not synonymous with what interests the public. The public’s
appetite for information on a given subject is not on its own sufficient to render an
essentially private matter public for the purposes of defamation law. "

b) To be of public interest, the subject matter must be shown to be one inviting public
attention, or about which the public has some substantial concern because it affects the
welfare of citizens, or one to which considerable public notoriety or controversy has
attached. Some segment of the public must have a genuine stake in knowing about the
matter published.?

c) Care must be taken by the judge making this determination to characterize the subject
matter accurately. Characterizing the subject matter too broadly might render the test a
mere rubber stamp and bring unworthy material within the protection of anti-SLAPP
legislation.?!

d) Expression that relates to a matter of public interest is distinct from expression that
simply makes reference to something of public interest, or to a matter about which the

171704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 30.
8 Grant v. Torstar, 2009 SCC 61 at para. 101.
19 Grant v. Torstar, 2009 SCC 61 at para. 102.
20 Grant v. Torstar, 2009 SCC 61 at para. 105.
21 Grant v. Torstar, 2009 SCC 61 at para. 107.
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public is merely curious, and stated that the latter two forms of expression will not be
sufficient to satisfy the burden under section 137.1(3).%?

26. There is no tension between different panels of the Court of Appeal as the Applicants
suggest. All three decisions cited by the Applicants purportedly in support of their argument (i.e.,
New Dermamed Inc. v. Sulaiman,” Raymond J. Pilon Enterprises Ltd. v. Village Media Inc.**and
Echelon v. Glassdoor®) in fact support the Respondents’ position.?® In New Dermamed Inc. v.
Sulaiman, Ramond J. Pilon Enterprises Ltd. v. Village Media Inc. and Echelon v. Glassdoor, the
court followed this Court’s direction requiring the court to look at the expression in question to
scrutinize and determine its subject matter. In other words, whether expression relates to a matter
of public interest is fact-specific, and is to be determined by consideration of the particular

expression in question, not the topic of that expression or where the expression is made.

27.  The Applicants’ submission on the purported need for this Court to address the “public
interest” threshold rests on a fundamental misinterpretation of Canadian jurisprudence. The
Applicants mistakenly understand the law of defamation to hold that online reviews are in the
public interest. This is the reason why the law appears to the Applicants to be in a state of
“disarray” with “tensions” between different panels of the Court of Appeal. To accept the
Applicants’ submission would be to accept the proposition that an individual can make an
expression and, regardless of the substance of the expression, call it a “customer review” or “online
review”, to which an inflexible, automatic rule applies that “customer reviews” or “online reviews”

are in the public interest. This is incorrect.

28. Contrary to the Applicants’ submissions, the Court of Appeal’s approach did not
exacerbate alleged “tensions” or create a “schism”.?’ In this case, the Court of Appeal’s decision

is entirely consistent with its previous decisions as cited by the Applicants. The court undertook a

22 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 29 citing Grant
v. Torstar, 2009 SCC 61 at para. 102.

23 New Dermamed Inc. v. Sulaiman, 2018 ONSC 2517, appeal dismissed 2019 ONCA 141.

2% Raymond J. Pilon Enterprises Ltd. v. Village Media Inc., 2019 ONSC 2017 (unreported) [Tab
2A], appeal dismissed 2019 ONCA 981.

25 Echelon v. Glassdoor, 2021 ONSC 5701, appeal dismissed 2022 ONCA 391.

26 See Memorandum of Argument of Cynthia Prescott and David Green (“Applicants’ MOA”),
paras. 25-27 [AR, Tab 2, pp. 63-64].

27 See Applicants’ MOA, para. 24 [AR, Tab 2, p. 63].
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contextual inquiry and fundamentally considered what the expression is really about, in accordance
with this Court’s guidance.?® It found that the expression is really about “an especially bitter private
dispute” that does not fall within the types of expression that were intended to be captured by
section 137.1 of the CJA.? The Applicants disagree with the Court of Appeal’s characterization
of the subject matter of the expressions in issue in this case and are attempting to use this

application to challenge the Court of Appeal’s finding. That is not the role of this Court.

29. The Applicants’ misunderstanding of the law of defamation also appears to be what the
Applicants assert to be “tensions” in the jurisprudence of different provinces.*’ In the cases cited
by the Applicants (e.g., Peterson v. Deck®' and JCB Contracting Ltd. v. Marschall*?), the courts
looked at the expression in question in each particular case to scrutinize and determine its subject

matter.

30. The Applicants attempt to shoehorn this case into an alleged “growing trend of businesses
suing individual consumers who post negative comments online about their services, in order to
silence them” to raise it to a level of public importance. However, as is clear from the Court of

Appeal’s decision, this case does not fall into any such trend.

31. Similarly, the Applicants attempt to raise this case to a level of public interest by making
the bald assertion that the Court of Appeal’s decision “undercuts a core function of the anti-SLAPP
regime and encourages corporations to sue consumers”.’® This is inaccurate. The Court of
Appeal’s decision reflects its consideration of the legislative purposes underlying section 137.1 of
the CJA and this Court’s instruction in Bent v. Platnick that there is a “delicate equilibrium between
two fundamental values in a democratic society”: freedom of expression and the protection of
reputation through legitimate action.>* The Court of Appeal’s decision encourages individuals to

express their dissatisfaction with services received in a measured and responsible manner.

28 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 105.
22 ONCA Reasons, para. 43 [AR, Tab 1C, p. 36].

30 See Applicants’ MOA, paras. 30-36 [AR, Tab 2, pp. 64-66].

31 peterson v. Deck, 2021 BCSC 1670.

32 JCB Contracting Ltd. v. Marschall, 2023 BCSC 1561.

33 See Applicants’ MOA at paras. 42-47 [AR, Tab 2, pp. 68-70].

34 Bent v. Platnick, 2020 SCC 23 at para. 2.
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B. Question two: The Court of Appeal did not reframe the merits hurdle under section
137.1(4)(a) or the weighing exercise under section 137.1(4)(b)

32. The Applicants try to conjure up an issue of public importance by asserting that there is a
rule of law issue because the burdens for parties now differ between jurisdictions with near
identical anti-SLAPP regimes, and because superior courts are faced with “conflicting guidance”
between the Court of Appeal and the Supreme Court. There is no conflicting guidance and the

burden does not differ for parties in different jurisdictions.

33. Further, the Court of Appeal for Ontario did not “reframe” the merits-based hurdle under
section 137.1(4)(a)(i1) or the weighing analysis under section 137.1(4)(b), let alone “reframe it” in
a way that reduces the plaintiff’s burden on a motion under section 137.1 of the CJA4 and that is

irreconcilable with the interpretation of this Court.

1. The “no valid defence” analysis under section 137.1(4)(a)(ii)

34, As a preliminary point, the Applicants frame the question as whether the Court of Appeal
was “entitled to reframe the merits-based hurdle”, being section 137.1(4)(a). For clarity, the issue
of whether the proceeding has substantial merit under section 137.1(4)(a)(i) was not an issue before
the Court of Appeal. The Court of Appeal was squarely focussed on the second prong of section
137.1(4)(a), being the “no valid defence” analysis found under section 137.1(4)(a)(i1). This Court
has given clear guidance on what is required to determine whether the defendant has no valid

defence in the proceeding and the Court of Appeal followed that guidance.

35. The Applicants’ submission on the purported need for this Court to intervene to address
the “merits-based hurdle” rests on two fundamental misinterpretations of the Court of Appeal’s

decision.

36.  First, the Court of Appeal did not reverse the burden so as to force the defendant to show
that their case is an open and shut case and that there are clear grounds to believe that there is a
valid defence, as the Applicants suggest.>> The Court of Appeal clearly adhered to this Court’s
guidance in Bent v. Platnick as to the burden under section 137.1(4)(a)(i1): the responding party

35 See Applicants’ MOA at para. 51 [AR, Tab 2, p. 71].
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(i.e., the plaintiff) need only show grounds to believe that the defence(s) put in play do not tend to

weigh more in favour of the moving party’s favour.3¢

37. Second, the Court of Appeal did not, as the Applicant’s suggest, reduce the responding
party’s burden, “strip this component of much of its substance” or “remove any meaningful burden
on the plaintiff”.>” The Court of Appeal adhered to this Court’s guidance regarding the burden
under section 137.1(4)(a)(i1).

38.  Asproclaimed by this Court, the inquiry under section 137.1(4)(a)(ii) mirrors the one under
s. 137.1(4)(a)(1) because it and s. 137.1(4)(a)(i1) are constituent parts of an overall assessment of
the prospect of success of the underlying claim.*® Section 137.1(4)(a) expressly contemplates a
“grounds to believe” standard. This requires a basis in the record and the law for finding that there

is no valid defence:?°

This means that any basis in the record and the law will be sufficient. By
definition, “a basis” will exist if there is a single basis in the record and the law
to support a finding of substantial merit and the absence of a valid defence. That
basis must of course be legally tenable and reasonably capable of belief. But the
“crux of the inquiry” is found, after all, in s. 137.1(4)(b), which also serves as a
“robust backstop” for protecting freedom of expression.

[Emphasis in original)

39. The burden on the responding party (i.e., the plaintiff) under section 137.1(4)(a) is not a
high one. The plaintiff is only required to show that there is a basis in the record and the law —
taking into account the stage of the proceeding — to support a finding that the defence(s) raised by
the defendant do not tend to weigh more in the defendant’s favour.*® As this Court warned, if the
bar is set too high at s. 137.1(4)(a)(ii), a motion judge will never reach s. 137.1(4)(b) — this cannot
possibly be what the legislature contemplated given the legislative history and intent behind

s. 137.1.* Too high a standard risks promoting a counter-productive culture whereby parties are

36 ONCA Reasons, para. 51 [AR, Tab 1C, pp. 38-39].

37 See Applicants’ MOA at paras. 50-51 [AR, Tab 2, pp. 70-71].

38 Bent v. Platnick, 2020 SCC 23 at para. 88.

39 Bent v. Platnick, 2020 SCC 23 at paras. 87-88, citing /704604 Ontario Ltd. v. Pointes Protection
Association, 2020 SCC 22 at paras. 39, 48 and 53.

40 Bent v. Platnick, 2020 SCC 23 at para. 103.

41 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 63.
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forced to routinely compile detailed records similar to those expected on summary judgment

motions or even trials.*

40. In this case, the Court of Appeal adhered to this Court’s guidance as to the standard
required of section 137.1(4)(a)(i1). Contrary to the Applicants’ assertion, the Court of Appeal did
not “strip this component of much of its substance” or remove any meaningful burden on the
plaintiff.** To the contrary, the Court of Appeal reiterated this Court’s guidance in Bent v. Platnick,
that a more nuanced approach is required: the responding party (i.e., the plaintiff) need only show
that there is a basis in the record and the law to support a finding that the defence(s) raised by the
defendant do not tend to weigh more in the defendant’s favour.** Where it is not an “open and shut
case”, the analysis should proceed to the weighing analysis under section 137.1(4)(b), which is the

“fundamental crux” or “core” of the court’s analysis.*’

41. The Applicants assert that the Court of Appeal did not cite Hansman, particularly with
respect to Karakatsanis J.’s guidance at paragraph 94 that, to satisfy its burden, the plaintiff “must
show the defences advanced by the defendant ‘are not legally tenable or supported by evidence
that is reasonably capable of belief such that they can be said to have no real prospect of
success’”.* The Court of Appeal did, however, refer to this Court’s decision in 704604 Ontario
Ltd. v. Pointes Protection Association, which paragraph 94 of Hansman quotes. The Court of
Appeal did not “undermine respect for vertical stare decisis”, as the Applicants mistakenly

suggest.*’

42.  Further, the Applicants assert that the Court of Appeal “acknowledged that its
interpretation ‘might seem to be inconsistent with some of Coté J.’s words in Pointes’”.*® This is

a misstatement of what was said by the Court of Appeal. The Court of Appeal merely stated that

421704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 51.

43 See Applicants’ MOA, para. 50 [AR, Tab 2, p. 70].

4 ONCA Reasons, para. 51, citing Bent v. Platnick, 2020 SCC 23 at para. 103 [AR, Tab 1C, pp.
58-59]. See also Bent v. Platnick, 2020 SCC 23 at para. 88.

41704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 18; Bent v.
Platnick, 2020 SCC 23 at para. 139.

46 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 at para. 59.

47 See Applicants’ MOA at para. 51 [AR, Tab 2, p. 71].

48 See Applicants’ MOA at para. 53 [AR, Tab 2, p. 71].
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its “interpretation of s. 137.1(4)(a)(i1) in the context of the whole section and particularly the

weighing exercise required by s. 137.1(4)(b) might seem to be inconsistent with some of Coté J.’s

words in Pointes” [emphasis added]. The necessary implication of the words “might seem to be
inconsistent” is that the Court of Appeals interpretation of section 137.1(4)(a)(ii) in the context of
the whole section is not inconsistent with this Court’s decision in /704604 Ontario Ltd. v. Pointes

Protection Association.

2. The weighing exercise under section 137.1(4)(b)

43.  Atits heart, the Applicants’ concern with the weighing exercise is not jurisprudential. The
Applicants disagree with the unanimous Court of Appeal conclusion that, on these facts, the
weighing exercise resolves in favour of the Respondents. Ultimately, the Applicants ask this Court
to delve into the evidence and to find that the Court of Appeal erred in reaching its conclusion.

That is not the role of this Court.

44. This Court has given clear guidance on the weighing analysis exercise under section
137.1(4)(b). The Court of Appeal did not “reframe” the weighing analysis but rather applied it.
The Court of Appeal found that the expressions in question concerned a home renovation gone
wrong and, ultimately, a private dispute. As such, the expression did not relate to a matter of public
interest or to safeguarding the fundamental value of public participation in democracy.* This
finding, in conjunction with the Court of Appeal’s finding that there is little here partaking of
classic SLAPP indicia and that there is the presence of malice, led to the conclusion that the
expressions in question do not fall within the types of expression that were intended to be captured
by section 137.1 of the CJA.”® In the result, there was no public interest in protecting the

Applicants’ expression, hence why the weighing exercise resolved in favour of the Respondents.

PART IV — SUBMISSIONS IN SUPPORT OF ORDER SOUGHT CONCERNING COSTS

45. The Respondents requests their costs.

4 ONCA Reasons, para. 67 [AR, Tab 1C, pp. 44-45].
5 ONCA Reasons, para. 43 [AR, Tab 1C, p. 36].
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PART V — ORDER OR ORDERS SOUGHT

46.  The Respondents request that this application for leave to appeal be dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 5™ DAY OF JUNE 2025.

Sara J. Erskine / A%ri%ne Zaya

Counsel for the Respondents,
Benchwood Builders Inc.
and Michael Slaven
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