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PARTS I & II: OVERVIEW AND STATEMENT OF QUESTIONS IN ISSUE
1. At stake in this appeal are the constitutional rights and freedoms of voluntary religious

associations to engage in purely religious matters, including to independently determine spiritual
issues such as membership or “religious dogma™' free from state interference. This case asks how
laws regulating information and privacy apply in situations where religious associations possess
information concerning purely religious, non-justiciable decisions and where that information is
kept confidential pursuant to relevant religious beliefs and practices.

2. The Evangelical Fellowship of Canada (EFC) and the Canadian Centre for Christian
Charities (CCCC) submit that, while this case may arise in the context of access to information, it
directly engages the rights of religious associations under s. 2(a) of the Canadian Charter of Rights
and Freedoms (Charter). Decisions about church membership and internal governance are
religious matters that are already recognized as generally non-justiciable.? State actors cannot
examine, compel disclosure of, or otherwise scrutinize records created as part of purely religious
decision-making processes without entangling the state in ecclesiastical affairs. Such a result
undermines a religious community’s self-governance and chills confidential prayer, discernment,
and deliberation that are central to religious life.

PART III: STATEMENT OF ARGUMENT
3. The Appellants’ challenge to the Personal Information and Protection Act (PIPA)?

raises important issues pertaining to privacy law, justiciability, and constitutional law, the
outcome of which will have significant implications for religious communities across Canada. By
nature, religious communities and leaders regularly address matters “that govern one’s perception
of oneself, humankind, nature, and, in some cases, a higher or different order of being”, which
naturally concern “one’s conduct and practice.”® As a result, the exercise of spiritual and religious
discernment permeate countless aspects of daily church life, including matters of membership, as
well as leadership selection, guidance and counselling, solemnization of marriage, corporate

governance, and more. These matters are not limited to one faith community but rather are

U Syndicat Northcrest v Amselem, 2004 SCC 47 at para 50 (per lacobucci J, for the majority)
[Amselem].

2 Highwood Congregation of Jehovah's Witnesses (Judicial Committee) v Wall, 2018 SCC 26 at
para 39 [Wall]; Ethiopian Orthodox Tewahedo Church of Canada St. Mary Cathedral v Aga, 2021
SCC 22 at para 51 [Aga].

3 Personal Information and Protection Act, SBC 2003 ¢ 63 [PIPA].

* R v Edwards Books and Art Ltd, [1986] 2 SCR 713 at para 97 (per Dickson CJ) [Edwards Books].



https://www.canlii.org/en/ca/scc/doc/2004/2004scc47/2004scc47.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc47/2004scc47.html#par50
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common considerations across diverse faith communities.

Religious Freedom Protects Religious Decision-Making Processes and Records from State
Interference

4. Section 2(a) protects both individual and communal religious freedom.> A community
is a central vehicle through which religious individuals manifest their faith and worship God.
Religious belief is a “profoundly communitarian”® exercise, and each community has its own, self-
defined, unique characteristics and convictions. Shared theological and doctrinal frameworks are
focal points (characteristics and convictions) around which members of religious communities —
whether individuals, churches, or denominations — associate. This exercise of association is
necessary to empower “individuals to achieve collectively what they could not achieve
individually” and to “gain a voice in society”.” In the course of these activities, the participants
“join with others in the pursuit of other constitutional rights,”® including the fundamental freedoms
set out in section 2 of the Charter.’ Indeed, in order to pursue the ideal of a free and democratic
society, the state is required “to encourage everyone to participate freely in public life”, including
participation via “religious groups”.!°

5. A religious community’s exercise of their religious and associational freedom through

> Lovola High School v Quebec (Attorney General), 2015 SCC 12 at para 59 (per Abella J, for the
majority) [Loyola].

¢ Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para 89 (per Gonthier J, for the
majority) [Hutterian Brethren)].

7 Mounted Police Association of Ontario v Canada (Attorney General), 2015 1 SCR 3 at paras 57
and 62 (per McLachlin CJ and LeBel J, for the majority) [Mounted Police].

8 Mounted Police at para 66 (per McLachlin CJ and LeBel J, for the majority) (emphasis added).
? See the Factum of the Intervener, Christian Legal Fellowship (CLF), and the Factum of the

Intervener, the Association for Reformed Political Action (ARPA).

10 Mouvement laique guébécois v Saguenay (City), 2015 SCC 16 at para 75 (per Gascon J, for the

majority) (emphasis added; references omitted):
in addition to its role in promoting diversity and multiculturalism, the state’s duty of
religious neutrality is based on a democratic imperative. The rights and freedoms set out in
the Quebec Charter and the Canadian Charter reflect the pursuit of an ideal: a free and
democratic society. This pursuit requires the state to encourage everyone to participate
freely in public life regardless of their beliefs [...] The state may not act in such a way as
to create a preferential public space that favours certain religious groups and is hostile to
others. It follows that the state may not, by expressing its own religious preference, promote
the participation of believers to the exclusion of non-believers or vice versa.
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2 as well as

self-definition includes prescribing particular lines of conduct'! and practices,!
determining the parameters and means by which to admit or remove members.'> Because religious
freedom protects the ability of religious communities to determine their religious identity and
preserve their group integrity, the decisions and decision-making processes used to do so —
including the act of removing a member from a religious community — are also necessarily shielded
from state interference.

6. The nature of the dispute in this case is, at its core, religious. The Congregations
described the records at issue as “confidential religious summar[ies] relating to LW’s [and DW’s]
decision to no longer be a Jehovah’s Witness”; they include name, gender, date of birth, baptism
date, how each individual disassociated from the congregation, the date their departure was
announced to the congregation, and “details of the elders’ spiritual deliberations and handling of
the matter.”'* Nonetheless, the IPC asserts that:

it is necessary to order the respondents to produce the records for my review pursuant to s 38(1)(b).
I must review them in order to fulfill my statutory duty to decide the questions of fact and law
arising in this inquiry, including whether ss 23(4)(c) and (d) apply and how s 23(5) might
operate.'*The EFC and CCCC submit that, in fulfilling this statutory duty, the IPC’s review
necessarily involves the state in purely religious, non-justiciable decisions. And any such

government action or measure that “undermine[s] the character of lawful institutions and disrupt

' Amselem at paras 54-56 (per lacobucci J, for the majority) (emphasis added):
Since the focus of the inquiry [into sincerity of belief] is not on what others view the
claimant’s religious obligations as being, but rather what the claimant views these personal
religious “obligations” to be, it is inappropriate to require expert opinions to show sincerity
of belief. [...] This approach to freedom of religion effectively avoids the invidious
interference of the State and its courts with religious belief. The alternative would
undoubtedly result in unwarranted intrusions into the religious affairs of the synagogues,
churches, mosques, temples and religious facilities of the nation with value-judgment
indictments of those beliefs that may be unconventional or not mainstream. [...] an
individual advancing an issue premised upon a freedom of religion claim must show the
court that (1) he or she has a practice or belief, having a nexus with religion, which calls
for a particular line of conduct ...

12 Edwards Books at para 97 (per Dickson CJ).

13 Wall at para 39: “religious groups are free to determine their own membership and rules; courts

will not intervene in such matters save where it is necessary to resolve an underlying legal dispute.”

4 Grand Forks Congregation of Jehovah's Witnesses (Re), 2022 BCIPC 35 at paras 40-41 [Grand

Forks BCIPC].

5Grand Forks BCIPC at para 47.
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the vitality of religious communities represent a profound interference with religion.”!®

The Justiciability of Access to Information Requests Depends on the Justiciability of the
Underlying Dispute

7. Justiciability sets limits on “the extent to which court may engage with decisions by
voluntary associations” and “relates to the subject matter of the dispute.”!” It ensures “that a
justiciable issue is one that does not exceed a court’s jurisdiction by encroaching on the exclusive

18 or, as in this case, a matter that falls entirely

powers of the legislative or executive branches
within the sphere of a voluntary religious association.

8. Three key factors help determine justiciability, two of which are relevant to this case:
“the capacities and legitimacy of the judicial process [...] and the nature of the dispute before the
court.”! Capacity refers to “what the courts can do” and legitimacy refers to “what it should do.”*
But “[e]ven when the Court can and should assume jurisdiction, restraint remains necessary. The
Court will not adjudicate questions of religious dogma [nor is it likely] to second guess the
judgment of a voluntary association concerning [issues like] the type of character it requires or
what leadership skills it recognizes as important.”?!

0. The EFC and CCCC submit that, where records are created by a religious association
while making a non-justiciable spiritual determination (e.g., regarding church membership), a
request to access that purely religious information is similarly non-justiciable, because the
justiciability of the record is tied to the justiciability of the underlying decision.

10. This Court has held that the mere existence of “a religious aspect [to a dispute] does

»22 where there is a legal right of sufficient importance, such

not by itself make it non-justiciable
as a property right, contractual right, division of assets, or wrongful dismissal. Evidence in the
Lakeside Colony case, for example, demonstrated an intention to create contractual relations and

therefore raised “a contractual right” that was “on the same footing as a property right in the

16 Loyola at para 67 (per Abella J, for the majority) (emphasis added).

17 Wall at para 32.

18 Uyghur Rights Advocacy Project v Canada (Attorney General), 2023 FC 126 at para 59.

19 Lorne Sossin and Gerard Kennedy, Boundaries of Judicial Review: The Law of Justiciability in
Canada, 3d ed (Toronto: Thomson Reuters, 2024) at pp 3-4.

2 Dykstra v Saskatchewan Power Corporation, 2025 SKQB 175 at para 61.

2V Hannan v Scouts Canada, 2024 ONSC 5361 at para 34.

22 Bruker v Marcovitz, 2007 SCC 54 at para 41 (per Abella J, for the majority).
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context of jurisdiction over voluntary associations.”** However, where the claimant has only an
interest, that impact does not give rise to an actionable claim, and the matter is not justiciable.?*
11. In short, where a claimant’s legal rights suffer a detriment arising from a membership
decision, private law remedies can be sought; however, where a purported negative impact does
not give rise to an actionable claim, there is no basis to intervene in a voluntary association’s
decision-making process. In Wall, this Court explained that courts may, in some cases, review a
religious group’s procedural rules. But if those rules involve the interpretation of a religious
doctrine, courts “lack the legitimacy and institutional capacity” to make that determination.? Thus,
“courts will not consider the merits of a religious tenet.”?¢

12. The decision to admit or remove a member, whether by request of the member, the
congregation, or a leader, is an ecclesiastical decision based in a community’s shared theology and
doctrine. This Court acknowledged in Wall that such decisions can be made only by the religious
community itself: “mere membership in a religious organization, where no civil or property right
is formally granted by virtue of membership, should remain outside the scope of the Lakeside
Colony criteria.”*” The Aga decision reiterated that the question about jurisdiction turns on whether
“the particular relief sought by the plaintiff is the vindication of a legal right.” *® This Court has
been clear: “Members of a religious voluntary association may undertake religious obligations
without undertaking legal obligations.”? These holdings cannot be sidestepped by simply
asserting an interest in information about those non-justiciable decisions.

13. There are some instances when “the civil law may impose obligations on the
governance of religious bodies [...because] such bodies have brought themselves within the civil
law’s authority.”*® For example, the Ontario Court of Appeal in its Birhane decision dealt with a

church’s duty to abide by procedural requirements set out in incorporating legislation; this duty

2 Lakeside Colony of Hutterian Brethren v Hofer, [1992] 3 SCR 165 at p 174 (per Gonthier J, for
the majority).

24 Wall at paras 28-30.

25 Wall at para 38.

26 Wall at para 37.

27 Wall at para 29.

28 4oq at para 31.

» Aga at para 51.

30 Birhane v Medhanie Alem Eritrean Orthodox Tewahdo Church, 2023 ONCA 815 at para 30
[Birhane].
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only arose due to the church’s decision to incorporate.?! Even so, corporate law did not oust the
relevance and application of canon law, and the Court of Appeal was careful “to ensure that the
discretionary elements” of its order did not “encroach upon matters of canon law”.*

14. The case before this Court is unlike Birhane, there is no nexus to a justiciable issue —
such as procedural obligations arising from incorporation — inherent in the requested information.
These are non-justiciable church membership decisions that raise ecclesiastical questions about a
church member’s request to be removed from membership. The Congregations in this case cannot
be held to have brought themselves within a similar sphere of oversight merely by creating
religious records about a purely religious decision regarding membership in a voluntary religious
association. A non-justiciable dispute is not rendered justiciable simply because such records have
become the target of an access to information request.

15. The IPC will, by necessity, be required to dissect religious and spiritual decision-

making to “decide the questions of fact and law”*?

as they relate to each record. It is not possible
for the IPC to conduct a line-by-line review of information and documentary disclosure about a
church membership decision without infringing on the constitutional rights of the religious
community. By compelling disclosure of the records for assessment, the IPC effectively supplants
the position of the church elders, reversing and overruling church beliefs and practice of
maintaining confidentiality as it relates to the religious matter of church membership. The IPC
entangles itself in religious decision-making by requiring the religious association to abandon a
core belief and to replace that belief with provisions of PIPA.**

16. Religious individuals and communities must not be compelled to justify their spiritual
convictions to the state for approval, confirmation, or line-by-line review.*> To reiterate, authority

to intervene in the operation of a voluntary religious association “is contingent upon the presence

of a legal entitlement that the court is being requested to uphold”, such as “private property rights,

31 Birhane at para 30.

32 Birhane at para 31.

33 Grand Forks BCIPC at para 47.

3% Amselem at para 50 (per lacobucci J, for the majority); Wall at para 36.

33 Ry Big M Drug Mart Ltd., [1985] 1 SCR 295 at para 135 (per Dickson J, as he then was, for the
majority): “It has become the right of every Canadian to work out for himself or herself what his
or her religious obligations, if any, should be and it is not for the state to dictate otherwise.” See
also Amselem at paras 46-49 (per lacobucci J, for the majority).
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contractual rights, tort claims, unjust enrichment, and statutory causes of action.”*® In discerning
where this line ought to be drawn, “the nature of the dispute is determined not by its legal
characterization — as a breach of an employment contract or a claim for constructive dismissal —
but by the facts giving rise to it.”*’

17. Just as Mr. Wall did not have ““a right to the [economic] business of the members of

»38 individuals do not have a right to the spiritual reflections of other members

the Congregation,
of a congregation, whether lay or leader. Further, even if a legal cause of action arose from the
application of PIPA s. 57, pursuant to a Commissioner’s final, unappealable order under PIPA, any
such claim must be accompanied by proof of actual harm.*® The threshold for demonstrating actual
harm is “a high one”; it could include job loss or financial loss, but it must be “tangible harm”.*
Intangible harm is insufficient.

18. Therefore, where an individual’s asserted interest in accessing information does not
relate to a concomitant legal entitlement — the violation of which could result in actual, tangible
harm — there is still no justiciable issue. To conclude otherwise effectively allows an easy
workaround that could render non-justiciable ecclesiastical matters justiciable. This would
undermine one of the core aims of Wall and Aga of by limiting , rather than permitting, the growth
and flourishing of a “sphere of civil society” that helps to create “a more equal society.”*! Non-
justiciable decisions regarding church membership — including documents created during the
purely religious decision-making process — should thus remain free from state intervention.*

Compelled Disclosure Undermines Confidential Religious Deliberations, Interferes in
Religious Governance, and Threatens the Integrity of Religious Decision-Making

19. When individuals form voluntary religious associations, they often create “rules,

36 Moon v International Alliance of Theatrical Stage Emplovees (Local 891), 2024 BCSC 1560 at

paras 66-67. The possibility of a concurrent legal claim arising from PIPA did not merit court
oversight into the Defendant organization’s internal decision-making process.

37 Hart v Roman Catholic Episcopal Corporation of the Diocese of Kingston, in Canada, 2011
ONCA 728 at para 22.

38 Wall at para 30.

» PIPA ats. S7.

4 Moon v International Alliance of Theatrical Stage Employees (Local 891), 2025 BCSC 2238 at
paras 197-198.

4 Mounted Police at paras 56 and 58 (per McLachlin CJ and LeBel J, for the majority).

42 Wall at para 24.
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sometimes even a constitution, bylaws and a ‘governing’ body to adopt and apply the rules. These
are practical measures by which to pursue shared goals.”* Such measures are understood and
expected by community members.

20. The ecclesiastical leaders in this case are bound to preserve the confidentiality of
church membership decisions. This protects the privacy of all individuals involved (including
current and former members). It is a core religious belief and practice, an established “practical
measure” within a particular church, and therefore compulsion to produce the records created
pursuant to those religious decisions is a clear violation of the individual’s and religious
community’s privacy interests and religious freedom. While there exists “no magic barometer to
measure the seriousness of a particular limit on a religious practice”, state compulsion “on matters
of belief [is] always very serious.”**

21. Such records cannot be divorced from the religious context in which they are created
and the religious purpose for which they exist. These records are prepared by spiritual leaders
(who, themselves, are selected by a faith community), generated through the application of
religious doctrine and practice, and used to guide spiritual decisions and actions concerning church
membership. Every aspect of the records — their creation, purpose, content, and confidential nature
—is rooted in the religious life of the community.

22. Unlike in Hutterian Brethren, where the majority of this Court held that the law did
not compel the taking of a photo, the law in this case does compel the production of the
documents.* Compliance with a production order places the spiritual leader and religious
community in the unjust position of either: (i) violating their sincerely-held religious convictions
about how they must act (with potentially severe spiritual, existential, psychological, and relational
consequences); or (ii) violating the law (with potentially serious practical, physical, social,
financial consequences). This is a “stark choice” that “renders the impact of the limit [on religious
freedom] very serious.”*®

23. Upholding compulsion of this nature would impact religious authorities of all faiths,

including the many churches, denominations, and Christian charities represented by the EFC and

43 Aga at para 23.
* Hutterian Brethren at paras 89 and 91 (per Gonthier J, for the majority).

4 Hutterian Brethren at para 98 (per Gonthier J, for the majority); PIPA at ss 23(1)(a) and 38(1)(b).
4 Hutterian Brethren at para 94 (per Gonthier J, for the majority).



https://www.canlii.org/en/ca/scc/doc/2021/2021scc22/2021scc22.html
https://www.canlii.org/en/ca/scc/doc/2021/2021scc22/2021scc22.html#par23
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html#par89
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html#par91
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html#par98
https://www.canlii.org/en/bc/laws/stat/sbc-2003-c-63/latest/sbc-2003-c-63.html
https://www.canlii.org/en/bc/laws/stat/sbc-2003-c-63/latest/sbc-2003-c-63.html
https://www.canlii.org/en/bc/laws/stat/sbc-2003-c-63/latest/sbc-2003-c-63.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html#par94

CCCC. The authority of religious institutions to oversee purely religious matters and processes
would be undermined and unconstitutionally curtailed by state action. The result would be a
chilling effect on religious discussion, prayer, and discernment in the context of purely religious
decisions, and significant self-censorship, lest intensely personal religious insights,
communications, and determinations be disclosed to the IPC, former church members, and
potentially the public. It is conceivable that organizations at risk of being compelled to disclose
records concerning purely religious matters will simply refrain from generating potentially
disclosable records in their decision making. This, itself, risks rendering such decisions less fair
for members of the community as a “trade-off” to ensure the privacy of that same community and
its protection from unconstitutional state interference.

24, Freedom of expression and freedom of thought are interconnected and mutually
reinforcing “inner freedoms”.*” It is through expression that one’s thoughts and beliefs concretize,
and the expressive process invites both self-reflection and external feedback, which subsequently
allows for adaptation of one’s views.*® When religious leaders self-censor due to fear of state-
compelled disclosure, an individual’s spiritual discernment and religious expression are
necessarily negatively affected. Thus, by compelling individuals and religious associations to
disclose information pertaining to purely religious, non-justiciable decisions, the state threatens
the integrity of the spiritual deliberations and decisions themselves.

25. Not only is such an outcome problematic from a Charter perspective, but it also does
not further PIPA’s purpose.*’ According to the British Columbia Court of Appeal, the “well-

established purpose of protection of privacy statutes is to provide individuals with some measure

47 Dwight Newman, QC and Monica Fitzpatrick, “Forgotten Freedoms and the Rule of Law”
(2021) The AV Dicey Law Review 89 at 89: “While many tend to refer to section 2(b) as the
‘freedom of expression’ provision, it also contains protections for a number of other freedoms,
including the freedoms of thought, belief and opinion. These three freedoms are ‘inner freedoms’
in so far as they protect aspects of the internal forum of the person.”

* Boucher v the King, [1951] SCR 265 at 288 (per Rand J), “[the free exchange of ideas] ultimately
serve[s] us in stimulation, in the clarification of thought and, as we believe, in the search for the
constitution and truth of things generally.” See also Jamie Cameron, “Resetting the Foundations:
Renewing Freedom of Expression under Section s.2(b) of the Charter” (2022) 105 SCLR (2d) 120
at 134 and 138-139.

4 PIPA at s. 2: “to govern the collection, use and disclosure of personal information by
organizations in a manner that recognizes both the right of individuals to protect their personal
information and the need of organizations to collect, use or disclose personal information for
purposes that a reasonable person would consider appropriate in the circumstances.”
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of control over the use of their personal information.”>® Importantly, the definition of “personal
information” cannot be so expansive so as to include purely religious reflections of third-party
congregants or their elders in the context of a purely religious decision. Such a definition would
be overbroad, reach beyond the purpose of PIPA, and improperly put the state — through the IPC —
in the position of being an arbiter of religious information. It would also not accord with what a
“reasonable person would consider appropriate in the circumstances.”"

26. In interpreting what is reasonable, the British Columbia Court of Appeal in Clearview
rejected an argument that s. 2 creates a “dual rights” regime balancing individual privacy rights
with the rights of organizations to collect and use information, noting “the absence of any
jurisprudential support” for that interpretation.”? Rather, reasonableness in PIP4 has a similar
meaning as its federal counterpart PIPEDA and focuses on the perspective of the reasonable
person.> In prior decisions, courts have held that “the perspective of the reasonable person is
framed by the legislation, which speaks of a corporation’s need for information. It does not speak
of a corporation’s right to information. [...] The legislation requires a balance, not between

competing rights, but between a need and a right.”>*

27. This case is markedly different. It does raise a right: a religious association’s right to

religious freedom and other intertwined s. 2 freedoms. A narrowly tailored exemption is warranted

for ‘purely religious’ records or records created ‘for a religious purpose’. This would allow records

that do not pertain to purely religious matters to remain under the IPC’s authority, without

improperly involving the IPC in non-justiciable religious decisions via information requests.
PARTS IV & V: SUBMISSIONS ON COSTS AND ORDERS SOUGHT

28. The EFC and CCCC do not seek costs and ask that no costs be awarded against them.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 237d day of June 2026

Tl Z@W

Garifalia C. Milousis Deina Warren

0 Clearview Al Inc v British Columbia (Information and Privacy Commissioner), 2026 BCCA 67
at para 81 [Clearview].

' PIP4 ats. 2.

32 Clearview at paras 79 and 82.

>3 Personal Information Protection and Electronic Documents Act, SC 2000, ¢ 5 at s. 3; Canada
(Privacy Commissioner) v Facebook, Inc., 2024 FCA 140 at paras 60-61 [Facebook].

5% Facebook at para 62 (emphasis in original).
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