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PARTS I AND II – OVERVIEW AND QUESTIONS IN ISSUE  

1.  The CBA intervenes to address the availability of judicial review in pre-emptive invocations 

of s. 33, and to urge an interpretation of s. 33 that accounts for the Charter’s democratic rights and 

principles as well as access to justice, as a component of the rule of law. The CBA encourages a 

rich approach to access to justice that complements this Court’s existing recognition of meaningful 

democratic participation. Ultimately, the CBA urges this Court to affirm the importance of access 

to the courts in Charter matters, particularly given that Charter rights holders extend beyond the 

electorate. The courts’ unique capacities and responsibilities, the promotion of human dignity as a 

Charter value, and the central importance of state accountability in its relationship to individuals 

under the rule of law together demand an interpretive approach to s. 33 that maximizes access to 

the courts and their corresponding authority and discretion to issue a declaration. 

 
PART III – STATEMENT OF ARGUMENT 

a) An Informed Electorate: The Right to Vote and the Broader Context of Access to Justice 

2. The Charter’s status as the supreme law1 demands public understanding of all aspects of its 

interpretation and application. LaForest J. wrote, at the advent of the Charter, that its educational 

function was one of its major purposes.2 The Charter communicates to the public that there are 

individual and group rights that cannot be impeded by government action, unless the government 

justifies such limits as reasonable in our free and democratic society.3 A court’s reasons 

accordingly carry important communicative effects which illuminate the public’s understanding 

 
1 Re Manitoba Language Rights, 1985 CanLII 33 (SCC) at paras 48, 64 [Manitoba Language 
Rights]; Singh v Minister of Employment and Immigration, 1985 CanLII 65 (SCC) at para 69; 
Canada (Attorney General) v Power, 2024 SCC 26 at paras 54-56. 
2 Gerard LaForest, “The Canadian Charter of Rights and Freedoms: An Overview” (1983) 61 Can 
Bar Rev 14 at 23, online (pdf): https://cbr.cba.org/index.php/cbr/article/view/3256. 
3R v Oakes, 1986 CanLII 46 (SCC) at para 66 [Oakes]; R v KRJ, 2016 SCC 31 at para 79. 
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of Charter rights. The public interest in a court’s declaration and reasons must be considered from 

the perspective of both the proper functioning of our democratic institutions and the goal of 

educating the public about the law, which is an essential component of access to justice.4 

b) Meaningful Democratic Participation and an Informed Electorate 

3. This Court has recognized the need to interpret the Charter in a manner that strengthens 

democracy and the rule of law, by bolstering meaningful democratic participation.5 Section 33’s 

special place relative to the Charter’s democratic rights6 supports an interpretation that enhances 

such participation. Judicial review both communicates to the public the perspectives of individuals 

and groups that may otherwise be overlooked and promotes the capacity of those individuals and 

groups to participate in the broader discourse.7 This in turn promotes effective democratic 

processes, consistent with this Court’s observation that s. 3 aims to ensure that the determination 

of social policy is sensitive to the needs and interests of a broad range of citizens.8  

4. Underlying this Court’s approach to the right to an informed vote, as a component of 

meaningful participation under s. 3, is the recognition that citizens require information to exercise 

 
4 Ahluwalia v Ahluwalia, 2026 SCC 16 at para 89 [Ahluwalia]; see also Beverley McLachlin, 
“Preserving Public Confidence in the Courts and the Legal Profession” (2003) 29:3 Man LJ 277 
at 284-285, online (pdf): https://canlii.ca/t/2cdw [McLachlin]. 
5 Sauvé v Canada (Chief Electoral Officer) (CA), 1999 CanLII 9382 (FCA) at para 52; Sauvé v 
Canada (Chief Electoral Officer), 2002 SCC 68 at paras 15, 32, 38, 41-44 [Sauvé No 2]; Vriend v 
Alberta, 1998 CanLII 816 (SCC) at paras 140-142 [Vriend]. 
6 Robert Leckey & Eric Mendelsohn, “The Notwithstanding Clause” (2022) 72:2 UTLJ 189 at 190 
[Leckey & Mendelsohn]; Cara Faith Zwibel, “Section 33, the Right to Vote, and Democratic 
Accountability” in Peter L Biro, ed, The Notwithstanding Clause and the Canadian Charter: 
Rights, Reform and Controversies (Montreal & Kingston: McGill-Queen's University Press, 2024) 
364 at 370-374. 
7 Leckey & Mendelsohn, supra note 6 at 200-201. See also Saskatchewan (Human Rights 
Commission) v Whatcott, 2013 SCC 11 at para 75 [Whatcott]; R v Keegstra, 1990 CanLII 24 (SCC) 
at 733, 765-766 [Keegstra]; Oakes, supra note 3 at para 64. 
8 Figueroa v Canada (Attorney General), 2003 SCC 37 at para 28 [Figueroa]. 
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their democratic rights and benefit from a broad range of perspectives.9 A court’s declaration in 

the s. 33 context furthers these values by deepening the public’s understanding of the law.  When 

s. 33 is invoked pre-emptively, particularly where multiple rights and freedoms are affected, the 

electorate may be unclear on which are actually engaged or whether any limits are justifiable. 

Where a pre-emptive invocation of s. 33 contains no preamble or statement of purpose,10 it is also 

“difficult if not impossible” to understand whether any infringement (if found) is justifiable or 

proportionate.11 Judicial review can assist the electorate in evaluating a s. 33 invocation in the 

context of an election and in relation to any renewal under s. 33(4).12 

5. The communicative value of a court’s reasons is further enhanced by consideration of broader 

Charter principles of human dignity, respect for minorities and equality.13 This Court has 

emphasized that the principle of democracy, which underlies the Charter’s political rights, is 

broader than majoritarianism and is enriched by attention to the democratic values of equality and 

human dignity that may be identified in a court’s reasons.14 As Chief Justice Wagner has observed, 

“human dignity anchors equality in the fundamentally democratic aspirations of the Charter”.15  

 
9 Libman v Quebec (Attorney General), 1997 CanLII 326 (SCC) at para 47 [Libman]; Harper v 
Canada (Attorney General), 2004 SCC 33 at para 71 [Harper]; Ontario (Attorney General) v 
Working Families Coalition (Canada) Inc, 2025 SCC 5 at paras 203-206 [Working Families]. 
10 UR Pride Centre for Sexuality and Gender Diversity v Government of Saskatchewan, 2024 
SKKB 23 at paras 12-14. 
11 Sauvé No 2, supra note 5 at para 24. 
12 Leckey & Mendelsohn, supra note 6 at 199-203; Grégoire Webber, "Notwithstanding Rights, 
Review, or Remedy? On the Notwithstanding Clause and the Operation of Legislation" (2021) 
71:4 UTLJ 510 at 519. 
13 Sauvé No 2, supra note 5 at para 41; Hansman v Neufeld, 2023 SCC 14 at para 9; Harvey v New 
Brunswick (Attorney General), 1996 CanLII 163 (SCC) at para 70; Vriend, supra note 5 at paras 
140-142; Reference re Secession of Quebec, 1998 CanLII 793 (SCC) at para 46 [Secession 
Reference]; Reference re Senate Reform, 2014 SCC 32 at para 25 [Senate Reform Reference]. 
14 Sauvé No 2, supra note 5 at paras 35, 41-44; Vriend, supra note 5 at paras 67-68; Oakes, supra 
note 3 at para 64. 
15 Richard Wagner, “How Do Judges Think about Identity? The Impact of 35 Years of Charter 
Adjudication” (2017) 49:1 Ottawa L Rev 43 at 55, online (pdf): https://canlii.ca/t/729. 
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6. A court’s declaration may identify the perspectives of individuals and groups affected by a s. 

33 declaration, thus preserving minority voices against the risk that majoritarian views may 

otherwise dominate the informational landscape for voters.16 Just as importantly, a court’s decision 

would also address the crucial issue of whether countervailing interests justify limits on individual 

rights and freedoms. A declaration accordingly carries important communicative effects which 

breathe life into meaningful democratic engagement in the electoral and legislative processes.  

c) Access to Justice Is Essential to the Public’s Right to Be Informed  

7. The role of judicial review in enhancing public understanding of the law, in addition to being 

consistent with  democratic rights and principles, further serves to enhance access to justice, a core 

component of the rule of law.17 As Dickson C.J. wrote in BCGEU, addressing the ability to access 

the courts, “[t]here cannot be a rule of law without access, otherwise the rule of law is replaced by 

a rule of men and women who decide who shall and who shall not have access to justice.”18 

8. Judicial review in the s. 33 context enhances the public’s knowledge and insight into the law 

and legal processes in a manner that furthers one of the core aims of access to justice, which is to 

inform and engage the public.19 In addition to the democratic benefits of such knowledge identified 

above, enhancing the public’s capacity to understand the law and the legal system is foundational 

 
16 Leckey & Mendelsohn, supra note 6 at 200-202, 214-215; Libman, supra note 9 at para 47; 
Harper, supra note 9 at para 14; Working Families, supra note 9 at para 40. 
17 Ahluwalia, supra note 4 at para 88;  BCGEU v British Columbia (Attorney General), 1988 
CanLII 3 (SCC) at paras 25-26 [BCGEU]; Trial Lawyers Association of British Columbia v British 
Columbia (Attorney General), 2014 SCC 59 at paras 37-39 [Trial Lawyers]; British Columbia 
(Attorney General) v Christie, 2007 SCC 21 at para 22 [Christie]. 
18 BCGEU, supra note 17 at para 25. 
19 See note 4. More generally, this Court has recognized that it is a fundamental postulate of the 

rule of law that the law should be such that people will be able to be guided by it: Re Resolution 

to Amend the Constitution, 1981 CanLII 25 (SCC) at 805-806 [Patriation Reference]; Manitoba 

Language Rights, supra note 1 at para 62; Sauvé No 2, supra note 5 at para 115. 
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to the proper functioning of our justice system.20 In order to have confidence in the legal system 

and to ultimately access that system, the public must first understand it.21 Preserving access to 

judicial review is also consistent with transparency: public confidence in the legal system requires 

courts to represent the law to the public as a means of upholding the values that underlie our legal 

institutions and our democracy. By contrast, the unavailability of judicial review, particularly 

given the increasing use of the notwithstanding clause across a variety of circumstances,22 

threatens to limit the development of the law in a way that undermines the public’s ability to 

understand the Charter, implicating both access to justice and democratic engagement.   

d) Access to Justice and the Courts’ Responsibility to Address Charter Claims 

9. Access to justice promotes the ability of individuals and groups to seek determinations of their 

legal interests, and access to justice for vulnerable individuals and groups has long animated this 

Court’s approach to public interest and Charter litigation.23  Charter claimants often face systemic 

societal disadvantage and discrimination as well as complex legal needs. This includes the distinct 

 
20 Vancouver Sun (Re), 2004 SCC 43 at paras 23-25; Endean v British Columbia, 2016 SCC 
42 at paras 84-85, Wagner CJ (concurring); Canadian Broadcasting Corp v Named Person, 2024 
SCC 21 at paras 1, 29. 
21 McLachlin, supra note 4 at 285. 
22 Natasha Bakht & Lynda Collins, “Notwithstanding the Notwithstanding Clause: A Case for 
Constitutional Guardrails on Section 33 of the Charter of Rights and Freedoms” (2024) 33:2 
Const Forum Const 1 at 4-7, online (pdf): 
https://journals.library.ualberta.ca/constitutional_forum/index.php/constitutional_forum/article/vi
ew/29479/21469; Tzvi Kahana, “The Notwithstanding Clause in Canada: The First Forty Years” 
(2023) 60 Osgoode Hall LJ 1 at 23-61, online (pdf): https://canlii.ca/t/7n3xs. 
23 Canada (Attorney General) v Downtown Eastside Sex Workers United Against Violence Society, 
2012 SCC 45 at para 51 [Downtown Eastside Sex Workers]; British Columbia (Attorney General) 
v Council of Canadians with Disabilities, 2022 SCC 27 at paras 1-2, 35-37 [Council of Canadians 
with Disabilities]; Newfoundland and Labrador (Attorney General) v Uashaunnuat (Innu of 
Uashat and of Mani-Utenam), 2020 SCC 4 at paras 50-52. 
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barriers experienced by trans and gender diverse individuals,24 children and youth,25 and 

individuals with other intersecting identities, such as Indigeneity, disability, or racialization.26 

Maintaining access to the justice system, taking into account the full context of the experiences 

and needs of vulnerable litigants, is an imperative that bears on this Court’s institutional role. 

10. The Court’s jurisprudence reveals that legitimate institutional concerns about the proper 

relationship between courts and legislatures,  along with  the allocation of scarce judicial resources, 

are resolved through the exercise of discretion, guided by principles, rather than foreclosing the 

availability of such discretion altogether.27 Such an approach appropriately recognizes the 

underlying policy aims of maintaining access to the courts, given the special importance of the 

Charter to the relationship between the individual and the state, the courts’ unique institutional 

capacity, and the broad societal interests implicated in Charter litigation.  

11. The courts have a special role in assessing legal impacts on the most vulnerable members of 

 
24 Canadian Bar Association, HIV & AIDS Legal Clinic Ontario & TRANSforming Justice, Access 
to Justice for Trans People (September 2002) at 17, 21, 27-28, 31, online (pdf): 
https://www.cba.org/getmedia/fd94f97a-829b-4e4e-9d13-1363d09dd194/CBA-
AccesstoJusticeforTransPeople.pdf. See also Evan Vipond & Pierre Cloutier de Repentigny, 
“Searching for Justice: Moving Towards a Trans Inclusive Model of Access to Justice in Canada” 
(2024) 47:1 Dalhousie LJ 231 at 240-245, online (pdf): https://canlii.ca/t/7ngbl; Samuel Singer, 
“Trans Rights Are Not Just Human Rights: Legal Strategies for Trans Justice” (2020) 35:2 CJLS 
293 at pp. 306-309, online (pdf): https://www.cambridge.org/core/journals/canadian-journal-of-
law-and-society-la-revue-canadienne-droit-et-societe/article/trans-rights-are-not-just-human-
rights-legal-strategies-for-trans-justice/0A056818BCC9CF01048E6E55E8593153.  
25 Ton Liefaard, "Access to Justice for Children: Towards a Specific Research and Implementation 
Agenda" (2019) 27:2 Intl J Child Rts 195 at 203-204; see also Canadian Bar Association, The CBA 
Child Rights Toolkit, “Fundamentals: Introduction” (last updated: Fall 2025), online: 
https://cba.org/resources/practice-tools/the-cba-child-rights-toolkit/introduction/. 
26 Quebec (Attorney General) v Kanyinda, 2026 SCC 7 at paras 39-40 [Kanyinda]. 
27 Canadian Council of Churches v Canada (Minister of Employment and Immigration), 1992 
CanLII 116 (SCC) at 252; Little Sisters Book and Art Emporium v Canada (Commissioner of 
Customs and Revenue), 2007 SCC 2 at paras 34-37 [Little Sisters Book and Art Emporium]; 
Downtown Eastside Sex Workers, supra note 23 at paras 22-30; Council of Canadians with 
Disabilities, supra note 23 at paras 48, 59, 69, 72-73. 
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our society.28 The court’s role in this regard enables the voices of vulnerable individuals and 

groups, including those who lack the ability to vote or the capacity for political participation, to be 

heard in a manner that complements democratic processes. Access to the courts is also key to the 

dignity and social integration of vulnerable individuals and groups.29 As Chief Justice Wagner has 

observed, existing inequities are reinforced when there is a lack of access to justice, and to deny 

access to justice is to deny people their dignity.30 Individual dignity, a core democratic value, is 

enhanced by access to justice. Access to judicial review offers transparency, intelligibility and 

accountability that affirms the dignity of litigants, regardless of the outcome of their claims.31 

12. This Court’s deep appreciation of both the barriers to access to justice and the corresponding 

imperative to facilitate access to justice has informed its approach to all aspects of the legal system 

and its processes.32 For example, public interest standing, which is closely connected to the legality 

principle, was developed to enable groups to pursue constitutional challenges that would be 

unlikely to be carried by individuals, to avoid the prospect that a constitutional question would be 

immunized from judicial review.33 Likewise, the accessibility of the justice system is a core 

consideration in costs in public interest matters, where courts recognize that individual cases yield 

 
28 Chaoulli v Quebec (Attorney General), 2005 SCC 35 at para 89 [Chaoulli]. 
29 National Action Committee on Access to Justice in Civil and Family Matters, “Access to Civil 
and Family Justice: A Roadmap for Change”, Canadian Forum on Civil Justice (October 2013) 
at 2-3, online (pdf): https://www.cfcj-
fcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf; Canadian Bar Association, 
“Reaching Equal Justice: An Invitation to Envision and Act”, CBA (November 2013) at 12-13, 
online (pdf): https://cba.org/CBAMediaLibrary/cba_na/images/Equal%20Justice%20-
%20Microsite/PDFs/Equal-Justice-Summary-Report-eng.pdf. 
30 Richard Wagner, “Access to Justice: A Societal Imperative”, Supreme Court of Canada 
(modified 4 October 2018), online: https://www.scc-csc.ca/about-apropos/judges-juges/list-
liste/richard-wagner/sd-2018-10-04/. 
31 R v Sheppard, 2002 SCC 26 at para 15; R v REM, 2008 SCC 51 at paras 11(1)-(2). 
32 Downtown Eastside Sex Workers, supra note 23 at para 51; Council of Canadians with 
Disabilities, supra note 23 at paras 35-36; Chaoulli, supra note 28 at para 189. 
33 Council of Canadians with Disabilities, supra note 23 at para 37. 
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benefits for the public at large, and that preserving access to the courts is accordingly a legitimate 

and important policy objective.34 This Court has reasoned that access to the courts must be 

protected where the issues raised are of profound social importance, and where, regardless of how 

issues are ultimately decided, it is in the public’s interest that they be addressed.35  

13. This Court’s approach to access to justice across a myriad of legal contexts is premised on a 

fundamental recognition that individuals and groups must be able to seek an impartial, fair and 

effective process to determine whether and how their legal rights and interests are affected.36 The 

s. 33 context does not alter these underlying considerations. In the constitutional context, this Court 

has emphasized the right of citizens to challenge laws under the Constitution and the courts’ 

corresponding duty to interpret the Constitution when called upon.37 As this Court recognized in 

Gosselin, even when courts cannot strike down laws for inconsistency, individuals claiming their 

rights have been violated under the Charter remain entitled to have those claims adjudicated.38  

14. Access to the courts remains meaningful even in the face of a pre-emptive s. 33 invocation 

 
34 British Columbia (Minister of Forests) v Okanagan Indian Band, 2003 SCC 71 at paras 27-41 
[Okanagan]; Anderson v Alberta, 2022 SCC 6 at para 20; R v Ciarniello, 2006 CanLII 29633 (ON 
CA) at paras 40 and 42; 1465778 Ontario Inc v 1122077 Ontario Ltd, 2006 CanLII 35819 (ON 
CA), at paras 47-48. 
35 Okanagan, supra note 34 at para 46; Little Sisters Book and Art Emporium, supra note 27 at 
para 33. 
36 For example, affirming the discretion to grant a declaration despite a statutory grievance process 

(Ewert v Canada, 2018 SCC 30 at paras 80-87);  facilitating efficient modes of dispute resolution, 

e.g. summary judgment and class actions (AIC Limited v Fischer, 2013 SCC 69 at para 27; Hryniak 

v Mauldin, 2014 SCC 7 at paras 34-41); and identifying concerns about unaddressed legal interests 

in the development of tort law (Ahluwalia, supra note 4 at paras 88-90).  
37 Vriend, supra note 5 at para 56; Chaoulli, supra note 28 at para 107; Trial Lawyers, supra note 
17 at para 40. 
38 Gosselin v Québec (Attorney General), 2002 SCC 84 at para 96 [Gosselin]; Leckey & 
Mendelsohn, supra note 6 at 207-208. 
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because the class of Charter rights-holders extends beyond the electorate.39 Individuals seeking to 

be heard in court may be ineligible to vote due to age or citizenship, or otherwise may lack capacity 

for other forms of political participation, and the courts therefore play an important role in 

identifying perspectives and impacts that may otherwise receive little attention.40  In this case, 

youth affected by the legislation are independent Charter rights-holders but cannot vote to express 

their views and may have limited capacity for other forms of political participation. Judicial 

oversight provides them with an opportunity to be heard and ensures that the Charter rights of 

non-voters are not rendered legally invisible by a government's pre-emptive invocation of s. 33.  

15. These considerations, and the importance of state accountability that underlies the rule of 

law,41 demand an interpretive approach to s. 33 that maintains the availability of judicial review 

by courts to the greatest extent possible. As a matter of statutory interpretation, an approach that 

maintains access to a forum for dispute resolution must be preferred.42 If people cannot challenge 

the government in court, the government will be seen to be above the law in a manner 

irreconcilable with its own accountability, and the balance between the state’s power to make laws 

and the courts’ responsibility to address challenges to those laws will be skewed.43 The ultimate 

accountability of the legislature to the voters, while an essential structural feature of our 

 
39 Andrews v Law Society of British Columbia, 1989 CanLII 2 (SCC) at 152-153; see also 
Kanyinda, supra note 23 at paras 10-12, 77-79, 88-92. 
40 Chaoulli, supra note 28 at para 89; Sauvé No 2, supra note 5 at para 15. 
41 Christie, supra note 17 at para 20, which addresses the principles embraced by the rule of law. 

The CBA encourages a reconciliation of these principles that preserves access to the courts. 

42 RW Tomlinson Limited v Labourers’ International Union of North America, Local 527, 2025 
ONCA 861 at paras 34, 45, 50 [Tomlinson Ltd]; Berardinelli v Ontario Housing Corp, 1978 
CanLII 42 (SCC) at p. 280. 
43 Trial Lawyers, supra note 17 at para 40. 
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constitutional order, is an insufficient answer44 to the policy concerns underlying state 

accountability and the maintenance of access to justice, including for the broader class of Charter 

rights-holders for whom judicial review may be the only available forum.  

16. This Court has repeatedly identified the ability of ordinary Canadians to access the justice

system, and the courts in particular, as essential to the maintenance of the rule of law and as a 

component of the legality principle.45 The state’s accountability is nowhere more directly engaged 

than when it is called upon to justify a limitation on Charter rights or freedoms, and a court’s 

capacity to address this and, where appropriate, issue a declaration, must be preserved. While a 

constitutional right to access the courts is by no means absolute,46 the democratic context and the 

policy imperative of promoting access to justice, as a matter of individual dignity and state 

accountability, demands an interpretive approach to s. 33 that favours to the greatest extent 

possible access to the courts and their corresponding authority and discretion to issue a declaration. 

PARTS IV AND V – COSTS AND ORDER REQUESTED 

17. The CBA takes no position on the outcome, seeks no costs, and asks that no costs be awarded.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 8TH DAY OF JUNE, 2026 

Christine Davies, Karin Galldin, Kailun Chen 
Counsel for the Canadian Bar Association 

44 Trial Lawyers, supra note 17 at paras 83-87, Rothstein J (dissenting). The majority in Trial 

Lawyers rejected the approach of the dissent, which characterized any restrictions on access to s. 

96 courts imposed under s. 92(14) as a matter for which the provincial legislatures would be 

“accountable to voters for the choices they make”. 
45 Ahluwalia, supra note 4 at para 88; Downtown Eastside Sex Workers, supra note 23 at para 51; 
Council of Canadians with Disabilities, supra note 23 at paras 33-36; Trial Lawyers, supra note 
17 at paras 36-40. 
46 Christie, supra note 17 at para 17. 



 - 11 - 

PART VI – TABLE OF AUTHORITIES 

JURISPRUDENCE PARAGRAPH 

1465778 Ontario Inc v 1122077 Ontario Ltd, 2006 CanLII 35819 (ON CA) 12 

Ahluwalia v Ahluwalia, 2026 SCC 16 2, 7, 13, 16 

AIC Limited v Fischer, 2013 SCC 69 13 

Anderson v Alberta, 2022 SCC 6 12 

Andrews v Law Society of British Columbia, 1989 CanLII 2 (SCC) 14 

BCGEU v British Columbia (Attorney General), 1988 CanLII 3 (SCC) 7 

Berardinelli v Ontario Housing Corp, 1978 CanLII 42 (SCC) 15 

British Columbia (Attorney General) v Christie, 2007 SCC 21 7, 15, 16 
 

British Columbia (Attorney General) v Council of Canadians with 
Disabilities, 2022 SCC 27 
 

9, 10, 12, 16 
 

British Columbia (Minister of Forests) v Okanagan Indian Band, 2003 
SCC 71 
 

12 
 

Canada (Attorney General) v Downtown Eastside Sex Workers United 
Against Violence Society, 2012 SCC 45 
 

9, 10, 12, 16 

Canada (Attorney General) v Power, 2024 SCC 26 2 

Canadian Broadcasting Corp v Named Person, 2024 SCC 21 8 
 

Canadian Council of Churches v Canada (Minister of Employment and 
Immigration), 1992 CanLII 116 (SCC) 
 

10 

Chaoulli v Quebec (Attorney General), 2005 SCC 35 11, 12, 13, 14 

Endean v British Columbia, 2016 SCC 42 8 

Ewert v Canada, 2018 SCC 30 13 

Figueroa v Canada (Attorney General), 2003 SCC 37 3 

Gosselin v Québec (Attorney General), 2002 SCC 84 13 

Hansman v Neufeld, 2023 SCC 14 5 

Harper v. Canada (Attorney General), 2004 SCC 33 4, 6 

Harvey v New Brunswick (Attorney General), 1996 CanLII 163 (SCC) 5 

Hryniak v Mauldin, 2014 SCC 7 13 



 - 12 - 

JURISPRUDENCE PARAGRAPH 

Libman v Quebec (Attorney General), 1997 CanLII 326 (SCC) 4, 6 
 

Little Sisters Book and Art Emporium v Canada (Commissioner of Customs 
and Revenue), 2007 SCC 2 
 

10, 12 
 

Newfoundland and Labrador (Attorney General) v Uashaunnuat (Innu of 
Uashat and of Mani Utenam), 2020 SCC 4 
 

9 
 

Ontario (Attorney General) v Working Families Coalition (Canada) Inc., 
2025 SCC 5 
 

4, 6 

Quebec (Attorney General) v Kanyinda, 2026 SCC 7 
 

9, 14 

R v Ciarniello, 2006 CanLII 29633 (ON CA) 12 

R v Keegstra, 1990 CanLII 24 (SCC) 3 

R v KRJ, 2016 SCC 31 2 

R v Oakes, 1986 CanLII 46 (SCC) 2, 3, 5 

R v REM, 2008 SCC 51 11 

R v Sheppard, 2002 SCC 26 11 

Re Manitoba Language Rights, 1985 CanLII 33 (SCC) 2, 8 

Re Resolution to Amend the Constitution, 1981 CanLII 25 (SCC) 8 

Reference re Secession of Quebec, 1998 CanLII 793 (SCC) 5 

Reference re Senate Reform, 2014 SCC 32 5 
 

RW Tomlinson Limited v Labourers’ International Union of North 
America, Local 527, 2025 ONCA 861 
 

15 

Saskatchewan (Human Rights Commission) v Whatcott, 2013 SCC 11 3 

Sauvé v Canada (Chief Electoral Officer) (CA), 1999 CanLII 9382 (FCA) 3 

Sauvé v Canada (Chief Electoral Officer), 2002 SCC 68 3, 4, 5, 8, 14 

Singh v Minister of Employment and Immigration, 1985 CanLII 65 (SCC) 2 
 

Trial Lawyers Association of British Columbia v British Columbia 
(Attorney General), 2014 SCC 59 
 

7, 13, 15, 16 
 

UR Pride Centre for Sexuality and Gender Diversity v Government of 
Saskatchewan, 2024 SKKB 23 
 

4 

Vancouver Sun (Re), 2004 SCC 43 8 



 - 13 - 

JURISPRUDENCE PARAGRAPH 

Vriend v Alberta, 1998 CanLII 816 (SCC) 3, 5, 13 
 
LEGISLATION PARAGRAPH 
Canadian Charter of Rights and Freedoms, Part I - Constitution Act, 1982,  
s. 33 

Charte canadienne des droits et libertés, Partie I - Loi constitutionnelle de 
1982, s. 33 

1, 3, 4, 6, 8, 13, 
14, 15 

 
SECONDARY SOURCES PARAGRAPH 
 

Beverley McLachlin, “Preserving Public Confidence in the Courts and the 
Legal Profession” (2003) 29:3 Man LJ 277, online (pdf): 
https://canlii.ca/t/2cdw 
 

2, 8 

 

Canadian Bar Association, “Reaching Equal Justice: An Invitation to 
Envision and Act”, CBA (November 2013), online (pdf): 
https://cba.org/CBAMediaLibrary/cba_na/images/Equal%20Justice%20-
%20Microsite/PDFs/Equal-Justice-Summary-Report-eng.pdf 
 

11 

 

Canadian Bar Association, HIV & AIDS Legal Clinic Ontario & 
TRANSforming Justice, Access to Justice for Trans People (September 
2002), online (pdf): https://www.cba.org/getmedia/fd94f97a-829b-4e4e-
9d13-1363d09dd194/CBA-AccesstoJusticeforTransPeople.pdf 
 

9 

 

Canadian Bar Association, The CBA Child Rights Toolkit, “Fundamentals: 
Introduction” (last updated: Fall 2025), online: 
https://cba.org/resources/practice-tools/the-cba-child-rights-
toolkit/introduction/ 
 

9 

 

Cara Faith Zwibel, “Section 33, the Right to Vote, and Democratic 
Accountability” in Peter L Biro, ed, The Notwithstanding Clause and the 
Canadian Charter: Rights, Reform and Controversies (Montreal & 
Kingston: McGill-Queen's University Press, 2024) 364  
 

3 
 

 

Evan Vipond & Pierre Cloutier de Repentigny, “Searching for Justice: 
Moving Towards a Trans Inclusive Model of Access to Justice in Canada” 
(2024) 47:1 Dalhousie LJ 231, online (pdf): https://canlii.ca/t/7ngbl 
 

9 

 

Gerard LaForest, “The Canadian Charter of Rights and Freedoms: An 
Overview” (1983) 61 Can Bar Rev 14, online (pdf): 
https://cbr.cba.org/index.php/cbr/article/view/3256 
 
 
 
 

2 



- 14 -

SECONDARY SOURCES PARAGRAPH

Grégoire Webber, "Notwithstanding Rights, Review, or Remedy? On the 
Notwithstanding Clause and the Operation of Legislation" (2021) 71:4 
UTLJ 510  

4 

Natasha Bakht & Lynda Collins, “Notwithstanding the Notwithstanding 
Clause: A Case for Constitutional Guardrails on Section 33 of the Charter 
of Rights and Freedoms” (2024) 33:2 Const Forum Const 1, online (pdf): 
https://journals.library.ualberta.ca/constitutional_forum  
/index.php/constitutional_forum/article/view/29479/21469 

8 

National Action Committee on Access to Justice in Civil and Family 
Matters, “Access to Civil and Family Justice: A Roadmap for Change”, 
Canadian Forum on Civil Justice (October 2013), online (pdf): 
https://www.cfcj-
fcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf 

11 

Richard Wagner, “Access to Justice: A Societal Imperative”, Supreme 
Court of Canada (modified 4 October 2018), online: https://www.scc-
csc.ca/about-apropos/judges-juges/list-liste/richard-wagner/sd-2018-10-04/ 

11 

Richard Wagner, “How Do Judges Think about Identity? The Impact of 35 
Years of Charter Adjudication” (2017) 49:1 Ottawa L Rev 43, online (pdf): 
https://canlii.ca/t/729 

5 

Robert Leckey & Eric Mendelsohn, “The Notwithstanding Clause” (2022) 
72:2 UTLJ 189  3, 4, 6, 13 

Samuel Singer, “Trans Rights Are Not Just Human Rights: Legal Strategies 
for Trans Justice” (2020) 35:2 CJLS 293, online (pdf): 
https://www.cambridge.org/core/journals/canadian-journal-of-law-and-
society-la-revue-canadienne-droit-et-societe/article/trans-rights-are-not-
just-human-rights-legal-strategies-for-trans-
justice/0A056818BCC9CF01048E6E55E8593153 

9 

Ton Liefaard, "Access to Justice for Children: Towards a Specific Research 
and Implementation Agenda" (2019) 27:2 Intl J Child Rts 195  9 

Tzvi Kahana, “The Notwithstanding Clause in Canada: The First Forty 
Years” (2023) 60 Osgoode Hall LJ 1, online (pdf): https://canlii.ca/t/7n3xs 8 




