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The Supreme Court confirms that sentencing judges may consider time needed for treatment in
determining the length of sentences.

This is an appeal about whether a sentencing judge may consider the time an offender needs to complete
rehabilitative programming when deciding the length of a sentence. This appeal also addressed the factors the
sentencing judge may consider when deciding whether an offender is entitled to “enhanced credit” for time spent
in detention. The Criminal Code allows sentencing judges to grant one day of credit for each day an offender
has been detained in custody prior to trial and sentencing, and may also grant “enhanced credit" in certain
circumstances at a rate of 1.5 days for each day in custody.

In 2018, J.W., an Indigenous man with significant cognitive impairments, was living in a group home where he
violently sexually assaulted a staff member. A few months later, JW. pled guilty to sexual assault, threatening
to cause death, and unlawful confinement. He was arrested and held in custody pending trial. Over the next few
years, the proceedings were delayed as he changed counselthree times and withdrew from three proposed plea
agreements.

In 2020, J.W. was admitted to a mental health facility for a court-ordered assessment and, in January 2021, he
was found unfit to stand trial. A few months later he was found fit to stand trial and ultimately pled guilty in
November 2021.

At the time of sentencing, nearly four years had passed since J.W. was first charged. While he was detained in
the mental health facility, he was diagnosed with mental illness and developmental intellectual disabilities.

The sentencing judge imposed a nine-year prison sentence. She concluded that a longer sentence was
appropriate in part because J.W.’s cognitive impairments would increase the time required to complete sexual
offender programming. The judge also denied enhanced credit for part of the time J.W. spent in custody, given
he repeatedly changed counsel and failed to follow through with earlier plea agreements.

The Court of Appeal dismissed J.W.’s appeal, except for correcting an errorin the sentencing judge’s calculation
of the number of days J.W. was in pre-sentence custody.

The Supreme Court has allowed the appeal in part, awarding additional credit for the time J.W. was detained at
the mental health facility.

J.W.’s actions in delaying proceedings were a consequence of his mental health, and did not amount to
wrongful conduct that justified denying enhanced credit.

Writing for a unanimous Court, Justice Rowe said that when there is a sufficient evidentiary basis on the
availability and accessibility of institutional programming, it is not an error in principle for the sentencing judge to
consider an offender’s anticipated time to complete it as a factor in the individualized sentencing process,
provided thatthe sentence arrived atis proportionate to the gravity of the o ffence and the degree of responsibility
of the offender.

With respect to “wrongful conduct” on the part of an offender that could justify denying enhanced credit, he
explained that it is not sufficient that the offender has acted so as to delay proceedings. The acts must have
been done with an intention to frustrate the proper operation of the system of criminal justice.

...contd


https://www.scc-csc.ca/pdf/cb/2025/40956-fra.pdf
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/malcolm-rowe/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/richard-wagner/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/andromache-karakatsanis/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/suzanne-cote/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/sheilah-l-martin/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/nicholas-kasirer/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mahmud-jamal/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/michelle-obonsawin/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mary-t-moreau/
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/21061/index.do
https://www.scc-csc.ca/cases-dossiers/search-recherche/40956/
https://www.scc-csc.ca/case-dossier/cb/index-eng.aspx

Cases in Brief are prepared by communications staff of the Supreme Court of Canada to help the public better
understand Court decisions. They do not form part of the Court’s reasons for judgment and are not for use in
legal proceedings.


https://www.canlii.org/en/on/onsc/doc/2022/2022onsc2274/2022onsc2274.html?autocompleteStr=2022%20ONSC%202274&autocompletePos=1&resultId=d2134dff4a2541de8608edf4d2515ad7&searchId=dc1ca4ed28094726978c82bf6922726f
https://www.canlii.org/en/on/onca/doc/2023/2023onca552/2023onca552.html?autocompleteStr=2023%20ONCA%20552&autocompletePos=1&resultId=0248aa7002d242e9b0d75770428132e0&searchId=94d8e2ecfb884ec98b4db84618ad41b2

