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PART I:

OVERVIEW OF POSITION AND STATEMENT OF FACTS

OVERVIEW
1.

This case concerns restriction of vitally important political expression at a critical time in

the democratic process and the government’s onus of proving that such restrictions are justified.
The legislation in question, the BC Election Act, imposes an absolute ban on unregistered
expression that falls within the very broad statutory definition of “election advertising.”1
2.

This appeal arises from proceedings that are “at least the third constitutional challenge to

aspects of Part 11” of the BC Election Act.2 In each of the prior three proceedings, provisions of
the BC Election Act were found to be unconstitutional.3
3.

The prohibition includes the display of even home-made signs created at low or no

expense in windows and bumper stickers. It captures even the smallest expense; the signs of the
small voices, lone voices and independent voices are forbidden during election campaigns unless
the person has registered. Once any registered political party or candidate is associated with an
issue, signage in respect of that issue will fall within the ambit of the prohibition unless the
advertiser registers, even if the signage pre-existed the election period.4
4.

Justice Cohen rightly found that the registration requirement has a restrictive effect on

spontaneous or unplanned political expression.5 In light of the “fundamental importance” of
political expression, Cohen J. rightly found that this provision infringed of s. 2(b) of the Charter6
and that the infringement occasioned by s. 239 of the BC Election Act was not “trivial or
insubstantial.”7

While the Attorney General of British Columbia (“AGBC”) contested the

infringement at trial, no cross-appeal was pursued on this issue and thus the AGBC conceded the

1

Election Act, R.S.B.C. 1996, c. 106 [BC Election Act], Appellant’s Book of Authorities (“BoA”) Tab 36
BC Freedom of Information and Privacy Association v. British Columbia (Attorney General), 2015 BCCA 172
[CA Reasons], ¶1, Appellant’s Record (“AR”) Vol. I, p. 47
3
CA Reasons, ¶2, AR Vol. I, p. 47
4
CA Reasons, ¶¶61, 68, Saunders J.A., dissenting but not on this point; s. 228 of the BC Election Act, AR Vol. I,
pp. 77, 80-81
5
BC Freedom of Information and Privacy Association v. British Columbia (Attorney General), 2014 BCSC 660 [TJ
Reasons], ¶¶121, 142, AR Vol. I, pp. 36-37, 41
6
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11 [Charter]
7
TJ Reasons, ¶¶123-26, AR Vol. I, p. 37
2

2
breach at the BC Court of Appeal and in this Court.8 The breach was characterized by the BC
Court of Appeal majority as “obvious.”9
5.

AGBC, therefore, had the burden of demonstrable justification under s. 1 of the Charter.

Yet AGBC led very little, if any, evidence in support of its task of justification. As the BC Court
of Appeal majority observed, there were only two affidavits of note in this case, only one of
which was led by AGBC. There was no royal commission report or social science evidence
before the court in aid of AGBC’s burden of justification.10
6.

This case thus squarely raises a legal controversy surrounding the s. 1 justification

analysis by the courts below. The fundamental issue raised by this case is the standard to be
applied and the nature and extent of the evidence required to demonstrably justify such an
admitted and obvious Charter breach of political expression.
7.

In this case, the Courts below appear to have inappropriately imported a reasoned

apprehension of harm analysis into consideration of whether the law minimally impairs and is
proportional. This is a fundamental analytical error that leads to a reduced s. 1 threshold and
effectively reverses the onus. An “obvious” infringement of people’s free political expression
has been found to be justified by the lower courts despite AGBC advancing no evidence to
support the impugned law.
8.

At the minimal impairment stage, the majority of the Court of Appeal noted that in

addition to the obvious infringement found by the lower court, the registration requirement
inhibits “political expression by persons who do not wish their names and addresses to become
public knowledge.”11 Justice Saunders, dissenting but not on this point, agreed that the BC
Election Act was likely to “chill some who otherwise could muster the courage to stick their head
over the parapet and publically advocate a view on a public issue” and for those who for reasons
of personal security will not register, it is a complete barrier to their participation in public
discourse.12 The BC Court majority held that the “fact that the information provided to the CEO

8

CA Reasons, ¶62, Saunders J.A., dissenting but not on this point, AR Vol. I, pp. 77-78
CA Reasons, ¶1, AR Vol. I, p. 47
10
CA Reasons, ¶22, AR Vol. I, p. 60
11
CA reasons, ¶56, AR Vol. I, p. 75
12
CA Reasons, ¶69, AR Vol. I, p. 81
9
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(Chief Electoral Officer for British Columbia) by a registrant is publicly available reinforces this
concern.”13
9.

AGBC argued in the Court of Appeal, and on the application for leave to appeal to this

Court, that the Court of Appeal erred in making these additional findings under s. 1 absent
evidentiary foundation, claiming they were “wholly hypothetical.” A Charter claimant who
otherwise has standing is entitled to rely on the law’s effect on reasonably hypothetical third
parties. The Charter claimant can do so at the breach stage (Nur).14 They can also do so at the
justification stage (Sharpe).15 Further, the lacuna in the evidence, if there is one, is of AGBC’s
own making. AGBC cannot have it both ways – insisting that the courts be required to find
harms in its favour under s. 1 based merely on a reasonable apprehension without evidentiary
support, yet putting the Charter claimant to strict proof of any concerns tending in the opposite
direction under s. 1. Such an approach effectively reverses the onus of proof under s. 1.
10.

An obvious infringement of free political expression cannot be justified without evidence

and on the mere assertion that the restriction was adopted simply for administrative convenience,
particularly in the face of evidence of a simple, alternative measure employed elsewhere to
achieve the same objectives. Even where governments have a reasoned apprehension of harm
that is sought to be addressed through regulation, courts must use rigour in scrutinizing
administrative incursions into fundamental freedoms, especially at the final two steps of the s. 1
analysis, in order to safeguard Canadians’ fundamental rights. A judicial decision permitting
government to infringe political expression without any evidentiary justification signals a
significant departure from the plain language of s. 1 and the jurisprudence of this Court on the
subject dating back to the Charter’s inception. The decisions below are a low water mark for
justification under s. 1 in the Canadian jurisprudence, and set a dangerous precedent.

13

CA Reasons, ¶54, AR Vol. I, p. 74
R. v. Nur, 2015 SCC 15, BoA Tab 19
15
R. v. Sharpe, 2001 SCC 2 [Sharpe], BoA Tab 22
14

4
FACTS
FIPA
11.

The appellant is a non-profit society that advocates in a variety of ways for access to

government information and for the protection of privacy.16
12.

The appellant is, and has been, directly affected by the third party election advertising

registration scheme that it challenges in this proceeding. It engaged in election advertising in a
manner which triggered the s. 239 registration requirements in the 2009 and 2013 provincial
elections, and as a result its right to free expression has been infringed and will be infringed in
the future if s. 239 remains enforceable. The majority of FIPA’s expenditures in 2009 were
about this issue. In 2013, FIPA was a small spender in that its spending was under $500.17
The Legislative Scheme – No Minimum Threshold
13.

Part 11 of the BC Election Act is headed “Election Communications.”

It imposes

restrictions on the amounts political parties, candidates and all other persons (referred to as “third
parties”) may spend in expressing their views publicly on election issues during provincial
election campaigns. The expression of such views is referred to in the legislation as “election
advertising.”
14.

Section 231 requires anyone so expressing a view to be identified in the “advertising.”

Section 231 has exemptions that are asymmetrical to those contained in s. 239 (the provision
challenged in this case). Section 231(2) exempts from identification the following forms of
expression: clothing (e.g. shirts, sweaters, vests, jackets, hats, etc.), novelty items including
wearable novelty items (e.g. buttons, badges, pins, brooches, wristbands, etc.), and small items of
nominal value that are intended for personal use (e.g. pens, mugs, magnets, key-chains, notepads,
etc.). Each of these forms of advertising is caught by the registration requirement of s. 239.
15.

Section 239 – the provision challenged in this case – requires third parties to register their

names, telephone numbers and addresses with the CEO before they may “sponsor” any such

16
17

TJ Reasons, ¶2, AR Vol. I, p. 2
TJ Reasons, ¶2, AR Vol. I, p. 3
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“advertising.” The information provided to the CEO becomes a matter of public record.18 This
public record is available “indefinitely to all.”19
16.

Election advertising is defined very broadly in s. 228 of the BC Election Act:
“election advertising” means the transmission to the public by any means, during the
period beginning 60 days before a campaign period and ending at the end of the
campaign period,20 of an advertising message that promotes or opposes, directly or
indirectly, a registered political party or the election of a candidate, including an
advertising message that takes a position on an issue with which a registered political
party or candidate is associated, but does not include

17.

(a)

the publication without charge of news, an editorial, an interview, a column, a
letter, a debate, a speech or a commentary in a bona fide periodical publication or
a radio or television program,

(b)

the distribution of a book, or the promotion of the sale of a book, for no less than
its commercial value, if the book was planned to be made available to the public
regardless of whether there was to be an election,

(c)

the transmission of a document directly by a person or a group to their members,
employees or shareholders, or

(d)

the transmission by an individual, on a non-commercial basis on the internet, or
by telephone or text messaging, of his or her personal political views.21

The breadth of this definition is clear on the face of the BC Election Act, has been

summarized by the Elections BC Guide published by the CEO22 and has been the subject of
commentary at the BC Court of Appeal. Justice Saunders, dissenting but not on this point, held
in this case:
… Here the provision affects signage already displayed at the beginning of the election
period, as well as signage created during the election period. Of particular relevance to
this appeal, it applies to signage created at low or no expense. The impugned provision
affects, for example, a person protesting outside courthouse doors with a sandwich board
covered by banners espousing positions on issues, many of them of a public nature.
Those with bumper stickers on vehicles expressing views on environmental or economic
18

CA Reasons, ¶1; ¶60 per Saunders J.A. dissenting but not on this point, AR Vol. I, pp. 47, 77
CA Reasons, ¶56, AR Vol. I, p. 75
20
When this lawsuit was started s. 228 contained the struck text; however, the effect of the decision in British
Columbia Teachers’ Federation v. British Columbia (Attorney General), 2009 BCSC 436, ¶284 aff'd 2011 BCCA
408, BoA Tab 3, was that these struck words were of no force and effect. The BC Election Act was amended in May
2015 to reflect this decision.
21
BC Election Act, s. 228, BoA Tab 36; TJ Reasons, ¶10, AR. Vol. I, p. 5
22
Affidavit #1 of Nola Western sworn October 10, 2013 (“Western #1”), Ex. C, p. 12, AR Vol. II, p. 70
19
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matters, those who place signs in home windows or signs on their property expressing
support for or disputing a proposal or initiative, and those with pickets signs or other
messages advancing a point of view on a public issue, all will be affected in the event the
issue leaks into the platforms of a party or candidate during an election. Issues that may
be addressed by such signage are beyond counting. Courts of British Columbia are
familiar with the strong views of members of the community supporting and opposing
proposals for taxation schemes, economic development, highway construction, pipeline
construction, forestry cutting practices, and the use of farmland, to name but a few.
Bumper stickers such as “Ban the …”, “No more …”, “I love …”, “Kill …”, “Down with
…”, and “I support …”, each referring to a practice or proposal engaging public policy,
may be seen on vehicles across the highways of British Columbia, north to south. So too
signs relating to First Nations issues raise mainstream political issues. Issues may appear
initially to be purely personal or local, yet find their way into an election campaign. It is
said that all politics are local. Once the issue has leaked into the election campaign, the
impugned provision of the Election Act will forbid the sign or bumper sticker unless and
until the individual completes his or her registration.23
18.

Section 240 of the BC Election Act sets out the registration requirements, which include a

notarized application being made to the CE0.24 Registration is not effected simply by sending in
a completed form. Assuming that the correct form has been filled out sufficiently for the CEO’s
purposes, and solemnly declared before an appropriate person, when it is “practicable”25 (i.e.
sometime within government working hours, when the employees have time to process it), the
form will be processed and registration will take place, presumably followed by notification of a
successful registration.
19.

Following registration, in addition to the obligation to provide the CEO with written

notice of any change in the information submitted in the form (per s. 240(6)), the registrant has
continuing obligations set out in s. 241(2) of tracking and recording contributions, which are
defined in s. 228 as “money provided to a sponsor of election advertising, whether given before
or after the individual or organization acts as a sponsor.”
20.

Section 264(1)(h) of the BC Election Act provides that if an individual or organization

contravenes s. 239, they have committed an offence and are liable to a fine of not more than
$10,000, or imprisonment for up to a year, or both.

23

CA Reasons, ¶68, Saunders J.A., dissenting but not on this point, AR Vol. I, pp. 80-81; see also Reference re
Election Act (BC), 2012 BCCA 394 [Reference re Election Act], ¶20, BoA Tab 24
24
TJ Reasons, ¶12, AR Vol. I, p. 5
25
BC Election Act, s. 240(5), BoA Tab 36
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No Consideration of Less Restrictive Measures
21.

There is no evidence in the record that the executive branch of government or the BC

Legislature has ever considered whether any measure that is less restrictive of Charter rights
than s. 239 would meet the Legislature’s objectives in a real and substantial manner. This
evidentiary void exists despite the issue having been raised by third parties in previous litigation
and by the CEO charged with administering elections, ensuring they are fair and making
recommendations to improve the election process in BC.26
22.

The lack of a minimum expenditure threshold was specifically raised by the amicus

curiae, by FIPA and others in the Reference re Election Act. The argument was not specifically
addressed and was not rejected by the BC Court of Appeal.27
23.

The CEO has been recommending for years that a minimum expenditure threshold be

adopted in BC.28 The April 2010 report from the CEO to the Legislative Assembly states as
follows:
Election advertising rules do not distinguish between those sponsors conducting full
media campaigns and individuals who post handwritten signs in their apartment
windows. The Election Act does not establish a threshold for registration, resulting in all
advertising sponsors being required to register and display disclosure information –
including individuals with a simple handmade sign in their window. The Canada
Elections Act only requires registration by those who sponsor election advertising with a
value of $500 or more. Having a consistent threshold would prevent the considerable
confusion and administrative burden that currently exists.29
24.

In the recommendations section of the report, the CEO said this:
Section 239
Election advertising sponsors other than candidates, registered political parties and
registered constituency associations must be registered under the Election Act, regardless
of the value of election advertising they sponsor. For example, a handwritten sign posted
in an apartment window requires registration by the sponsor. This creates considerable
confusion as the Canada Elections Act only requires registration if the value of sponsored
advertising is $500 or more. The B.C. Election Act establishes that election advertising

26

BC Election Act, s. 12, BoA Tab 36
Reference re Election Act, ¶¶45-46, BoA Tab 24
28
TJ Reasons, ¶¶88-89, AR Vol. I, p. 29
29
Affidavit of Vincent Gogolek sworn March 12, 2013 (“Gogolek #1”), Ex. A, p. 20 (emphasis added), AR Vol. I,
p. 178; see TJ Reasons, ¶88, AR Vol. I, p. 29
27
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sponsors who sponsor advertising with a value of less than $500 are not required to file
an election advertising disclosure report. Significant resources are spent during a general
election managing this process due to general misunderstanding of the requirements of
the Act.
 Recommendation:
Registration should only be required if the value of sponsored election advertising
is $500 or more. This is consistent with requirements of the Canada Elections
Act.30
25.

The recommendation shows that while some of the registration information gathered

from low spending third parties as a result of the infringement may be used from time to time, it
is not needed. The CEO is evidently comfortable with being able to contact small spending third
party election advertisers if required by using means other than consulting with their registration
forms and there is no evidence that his office has any difficulty doing so. Cohen J. committed a
palpable and overriding error in refusing to draw such an inference in the absence of any
evidence to the contrary from AGBC.31
26.

The evidence established that s. 239 imposes an “‘administrative burden’ that facilitates

contacting third parties.”32 The information is used “only for administrative convenience.”33
27.

In the Canada Elections Act,34 and in every province that has third party election

advertising restrictions, there is a minimum threshold of expenditures before any registration
requirement applies. Manitoba, Ontario, New Brunswick, and Nova Scotia all have provisions
similar to s. 353 of the Canada Elections Act with $500 registration thresholds, and Alberta has a
minimum threshold of $1,000.35
28.

In BC, there is no minimum. The result is that persons who within the campaign period

make and wear out of the house a t-shirt that says, “Vote for the Environment” or tape a sign on

30

Gogolek #1, Ex. A, p. 35 (emphasis added), AR Vol. I, p. 193
TJ Reasons, ¶140, AR Vol. I, p. 40
32
CA Reasons, ¶49, AR Vol. I, p. 72
33
CA Reasons, ¶56, AR Vol. I, pp. 74-75
34
Canada Elections Act, S.C. 2000, c. 9, s. 353
35
The Election Financing Act, C.C.S.M., c. E27 (Manitoba), Part 12 “Third Party Spending”, BoA Tab 39; Election
Finances Act, R.S.O. 1990, c. E.7 (Ontario), ss. 37.5-37.13, BoA Tab 37; Political Process Financing Act, S.N.B.
1978, c. P-9.3 (New Brunswick), s. 84.3(1), BoA Tab 41; Elections Act, S.N.S. 2011, c. 5, s. I (Nova Scotia),
ss. 275-84, BoA Tab 40; Election Finances and Contributions Disclosure Act, R.S.A. 2000, c. E-2 (Alberta),
s. 9.1(1), BoA Tab 38
31
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their car window that says, “End Poverty,” must register as election advertisers or be at jeopardy
of a $10,000 fine and a year in jail.
29.

Despite the issue being drawn to the attention of AGBC, including by the CEO, and

despite alternate regulatory models being available in Canada for comparison, AGBC led no
evidence to demonstrate that any less restrictive measure was ever considered.
PART II:
30.

STATEMENT OF QUESTIONS IN ISSUE

The issues on this appeal are as follows:
a.

Does s. 239 of the Election Act, R.S.B.C. 1996, c. 106, infringe s. 2(b) of the
Canadian Charter of Rights and Freedoms?

b.

If so, is the infringement a reasonable limit prescribed by law as can be
demonstrably justified in a free and democratic society under s. 1 of the Canadian
Charter of Rights and Freedoms?

c.

What remedy is appropriate?
PART III:

STATEMENT OF ARGUMENT

A.

Significant Charter Breach Drives the Section 1 Analysis

31.

Although the breach was not contested by AGBC in the Court of Appeal or in this Court,

the nature of the expression at issue and therefore the significance of the breach informs the s. 1
analysis and therefore should be considered.36
32.

This Court has adopted a two-step approach to determining whether there has been a

violation of s. 2(b). First, the Court must inquire as to whether the government activity at issue
falls within the sphere of conduct protected by the guarantee of freedom of expression. Second,
if the activity is not excluded from the protection of s. 2(b) of the Charter, the Court must ask
whether the purpose or effect of the government action is to restrict freedom of expression.37
36

Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877 [Thomson Newspapers], ¶91, BoA
Tab 28
37
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at pp. 967-68, 971, BoA Tab 12
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33.

In this case, AGBC conceded at trial that the activity in question falls within the protected

sphere of conduct at the first stage.38 Such a concession was rightly made given that political
expression lies at the heart of the guarantee of freedom of expression and that third party election
advertising “is clearly a form of political expression that enriches and broadens political
discourse in a democratic society.”39
34.

At the second step, the effect of s. 239 is to compromise free political expression by

requiring prior-registration. A prior-registration scheme compromises free expression in at least
two ways. It compromises free expression because it compels expression40 and because, as
Cohen J. found, it limits spontaneous and unplanned expression.41 As Cohen J. held, such
expression “like other forms of political expression, enriches political discourse.”42 Cohen J.
rightly found that in limiting participation in this way, s. 239 has the effect of undermining the
values underlying s. 2(b) of the Charter.43
35.

Absent justification under s. 1 of the Charter, people in Canada do not need to notify the

government or be registered or obtain a permit before exercising their constitutional rights. That,
of course, is the difference between a right and a privilege. If, before attending a place of
worship, people had to complete a government form declaring their intention to practice religion,
have it notarized, file it at a government office, and await the government’s approval, the right to
freedom of religion would obviously be impaired. Similarly, if a union organizer had to do the
same before calling a meeting among workers, the right to freedom of association would be
impaired.
36.

Both the compelled expression and the limit on spontaneous or unplanned expression

occasioned by s. 239 are infringements of s. 2(b) in and of themselves requiring justification
under s. 1. Both breaches also give rise to a concern about the “chilling” effect that such
limitations may have on all expression – planned and unplanned alike. This further chilling
effect is addressed under s. 1.
38

TJ Reasons, ¶114, AR Vol. I, p. 35
TJ Reasons, ¶114, AR Vol. I, p. 35
40
RJR-MacDonald v. Canada, [1995] 3 S.C.R. 199 [RJR-MacDonald], ¶124, BoA Tab 23; Slaight
Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, BoA Tab 27
41
TJ Reasons, ¶121, AR Vol. I, p. 36
42
TJ Reasons, ¶121, AR Vol. I, p. 36
43
TJ Reasons, ¶121, AR Vol. I, p. 36
39

11
37.

AGBC vigorously argued at trial, but not on appeal, that there was no infringement of

s. 2(b) because the requirement that people register with the Province before expressing
themselves in certain ways about political issues was a “trivial and insubstantial burden” not
protected by s. 2(b) of the Charter.44
38.

Cohen J. disagreed, rightly recognizing the significance of the expression at stake:
[124] Given the fundamental importance of all forms of political expression (as long as
such expression is not violent: Irwin Toy, at para. 42) to democratic society, the fact that
spontaneous or unplanned forms of election advertising may be most affected by the
requirement to register is not a trivial or insubstantial effect.45

39.

Cohen J. noted that the inquiry at this stage was “not limited to the nature of the

regulatory requirement but asks whether the effect of the legislation is trivial or insubstantial.”46
Cohen J. found the effect was not trivial or insubstantial.47
40.

This finding was significant because it required a full s. 1 analysis to be conducted.

B.

The Charter Breach was Not Demonstrably Justified
i.

41.

Overview

The fundamental problem with the analysis conducted by both Justice Cohen and the BC

Court of Appeal majority, is that it began with the reasoned apprehension of harm standard and
proceeded through each stage of the proportionality analysis on that same basis and without
evidence from AGBC. While a reasoned apprehension of harm may be sufficient in some cases
to establish a pressing and substantial objective and rational connection to that objective, it must
be supported by some evidence and even then should not be imported into consideration of
whether the law minimally impairs and is proportional.
42.

Below we explain that the lower courts’ recourse to the reasoned apprehension of harm

was flawed in respect of determining the law’s objectives, determining whether those objectives
were pressing and substantial and whether the test for rational connection was met because there
44

TJ Reasons, ¶¶4, 95, 102, 111, AR Vol. I, pp. 3, 30, 32, 34
TJ Reasons, ¶124, AR Vol. I, p. 37
46
TJ Reasons, ¶125, AR Vol. I, p. 37
47
TJ Reasons, ¶126, AR Vol. I, p. 37
45
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was no supporting evidence in this case. Further, it is submitted that clarification from this Court
is required to prevent reliance on such apprehended harms, even where supporting evidence is
available, at the minimal impairment and proportionality stages of the Oakes analysis. Such
reliance is problematic because it (a) incorrectly removes government’s burden of proof under
s. 1, (b) inappropriately turns the notion of deference in Charter adjudication into blind
deference, and (c) effectively reverses the onus of proof. Engaging in a reasoned apprehension
of harm analysis at stages 3-4 of the Oakes test undermines the courts’ ability to fulfill their
constitutional duty of supervising the democratic process in order to uphold the rights and values
guaranteed by the Charter.
ii.
43.

The Lower Courts Failed to Identify the Correct Objectives

The courts below erred in characterizing the law’s objective in a manner that was overly

vague and symbolic. In the alternative, if the objective is as stated by the courts below, this
ought to result in heightened scrutiny of the Attorney General’s justifications in the latter stages
of the s. 1 analysis. In particular, such vague and symbolic objectives are not pressing and
substantial or, if they are, they require more targeted evidence in order for a Charter breach to be
demonstrably justified at the final stages of the s. 1 analysis.
44.

In the court below, the appellant argued that the trial judge erred in finding that the

purpose of s. 239 of the BC Election Act was “to increase transparency, openness, and public
accountability in the electoral process, and to promote an informed electorate.”48 Instead, the
appellant asserted that the true objective of s. 239 is to assist in administering the third party
advertising provisions which prevent third parties from having undue influence on elections by
monitoring and limiting expenditures. This argument was rejected by the BC Court of Appeal.49
45.

Both the trial judge and the BC Court of Appeal relied on this Court’s decision in

Harper50 in articulating the objective of s. 239.51 However, Harper was not binding with respect
to the purpose of the BC Election Act and the purpose of a registration requirement in particular
was not highlighted in Harper for two reasons. First, Harper was a much broader constitutional
48
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challenge which included the election expense restrictions and the attribution, registration and
disclosure requirements of the Canada Election Act whereas this challenge is focused solely on
the registration requirement of the BC Election Act. Second, this Court in Harper, did not
address the infringement in this case, which is the law’s impact on small spenders.
46.

The appellant submits that uncoupling concepts of transparency, openness and public

accountability in the electoral process from the harms that the registration requirement is meant
to address, risks compromising the entire s. 1 analysis. It is desirable to state the purpose of the
limiting provision as precisely and specifically as possible so as to provide a clear framework for
evaluating its importance, and the precision with which the means have been crafted to fulfil that
objective.52 This Court has in past cases emphasized that governments should characterize the
objective of the “infringing measure” and not to state the objective “too broadly, its importance
may be exaggerated and the analysis compromised.”53
47.

This exaggeration was commented upon in Sauvé54 which was a challenge to legislation

that prohibited prisoners from voting.

The objectives asserted by the government were

“promoting civic responsibility and respect for the law and imposing appropriate punishment.”55
McLachlin J., as she then was, held:
This leaves the question of whether the objectives of enhancing respect for law and
appropriate punishment are constitutionally valid and sufficiently significant to warrant a
rights violation. Vague and symbolic objectives such as these almost guarantee a positive
answer to this question. Who can argue that respect for the law is not pressing? Who can
argue that proper sentences are not important? Who can argue that either of these goals,
taken at face value, contradicts democratic principles? However, precisely because they
leave so little room for argument, vague and symbolic objectives make the justification
analysis more difficult. Their terms carry many meanings, yet tell us little about why the
limitation on the right is necessary, and what it is expected to achieve in concrete terms.
The broader and more abstract the objective, the more susceptible it is to different
meanings in different contexts, and hence to distortion and manipulation. One
articulation of the objective might inflate the importance of the objective; another might
make the legislative measure appear more narrowly tailored. The Court is left to sort the
matter out.56
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48.

Likewise, in this case, the vague and symbolic objectives of “transparency, accountability

and an informed electorate” carry many meanings yet reveal little about why the limitation on
freedom of expression is necessary and what the infringing measure is expected to achieve in
concrete terms. Why does a person need to be registered with the government before putting a
sign in their window that would have little or no chance of having a disproportionate influence,
let alone dominating election discourse and compromising the fairness of a provincial election?
Why does every individual expressing personal views on a sign or a t-shirt or on a street corner
have to be “transparent” and “accountable” through registration if they are expressing views
about political issues during a campaign period? The infringing registration requirement is
related to and supports the overall third party election advertising scheme. In isolation, the
proposed objectives of “transparency, accountability and an informed electorate,” do not inform
the analysis.

Detached from the statutory scheme, the statutory objects asserted here are

impossibly vague and devoid of meaning.
49.

For these reasons, the true objective of s. 239 is to assist in administering the third party

advertising provisions which prevent third parties from having undue influence on elections by
monitoring and limiting expenditures. This focuses the s. 1 analysis on what the real issues are:
on what basis does the government contend that the registration scheme is needed to protect the
election process from harm? Identification of the wrong objective tainted the balance of Cohen
J.’s s. 1 analysis because when the proportionality of the law is considered under the rational
connection and minimal impairment stages of analysis, it is measured against the objective.
50.

However if, arguendo, the objectives as found by the lower courts are accepted, then they

are not pressing and substantial.57 Even if the objectives here are pressing and substantial, when
the objective is stated in a broad and vague fashion, a heightened focus should be brought to bear
at the proportionality stage so that it serves as a correction. This was how this Court resolved the
matter in Sauvé.
iii.
51.

No Rational Connection

Had the correct objective been identified, the lower courts would not have found the law

to be rationally connected to this objective. There is no rational connection between the subject
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at issue targeted by s. 239 (de minimis expression such as a t-shirt) and the presumed result
(undue influence on elections).58 In order to be rationally connected, the prohibition must only
capture conduct “that is likely to cause” unfairness and compromise integrity in elections.59 It is
irrational to infer that de minimis expression will cause such outcomes.
iv.
52.

Reasoned Apprehension of Harm Limited to First Stages of Oakes

This case presents an important opportunity for this Court to clarify the use of the

reasoned apprehension of harm test in constitutional litigation. The reasoned apprehension of
harm standard was first developed in respect to peripheral speech, such as obscenity and hate
speech.60 For all the reasons explained below in respect of why such a standard must be
restricted to the early stages of the s. 1 analysis, it should rarely be applied to high value political
speech, which lies at the core of the freedom of expression guarantee.61
53.

Where applied, it should be limited to situations where the harm claimed by government

is not amenable to strict scientific proof and the reasoned apprehension is supported by social
science evidence and common sense to demonstrate the government’s objective is pressing and
substantial and that the law is rationally connected to that objective. In other words, the theory
of harm should not be wholly speculative. A “reasoned” apprehension should have some basis in
evidence and higher value expression should demand more convincing evidence.
54.

In considering whether the objectives were pressing and substantial, Cohen J. made clear

that he relied upon a reasoned apprehension of harm rather than any specific proof of harm.
Justice Cohen held:
… In my view, the case at bar is one where a reasoned apprehension that the absence of a
registration requirement would be contrary to these objectives is sufficient for this stage
of the test: Pacific Press, at para. 78; Harper, at paras. 77, 88; Bryan, at para. 28.62
57
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55.

Likewise he did so at the rational connections stage.63

56.

Justice Cohen, and the BC Court of Appeal majority erred in placing such reliance on a

reasoned apprehension of harm in the absence of any social science evidence, however
inconclusive.
57.

Assuming there had been any such social science evidence, Cohen J.’s reliance on the

reasoned apprehension of harm64 standard of proof at these early stages would have been
consistent with that standard’s origin. It originated as a means of enabling the government to
discharge its burden to demonstrate that the objective of the law was pressing and compelling
and, more commonly, to demonstrate a rational connection between a law’s effect and the law’s
objective. It has most commonly arisen in freedom of expression cases where the expression
was said to be harmful (e.g. hate speech or pornography) and the harm claimed to be caused by
the expression in question was not amenable to proof by means of scientific or other
conventional evidence. In that context, it was considered sufficient if Parliament demonstrated it
had a reasonable apprehension that the expression was harmful.65
58.

The case law makes clear that the “apprehension” standard for proof of harm applies only

with respect to the existence of harm and the causal relationship between a harm and an
impugned law. It may only be resorted to where the nature of the harm is such that traditional
forms of evidence are not available to establish the harm.66 Even when properly invoked, it
should be supported by “some social science evidence” such as occurred in Harper.67 There was
none in this case.
59.

However, even if it was acceptable to have recourse to a reasoned apprehension of harm

at these initial stages, a reasoned apprehension is insufficient to answer the additional questions
of whether the means chosen - which require registration by everyone no matter how little

63
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(including nothing) is expended on “election advertising” - is minimally impairing and
proportionate.
60.

In other cases, even where a law is upheld at the first stages of the Oakes analysis on the

strength of some expert and social science evidence and a reasoned apprehension of harm, this
Court has found the same law to be not demonstrably justified at the later stages of the s. 1
analysis.
61.

So for example, in Sharpe, this Court noted that the harms of pornography do not lend

themselves to scientific proof and so a reasoned apprehension standard was used. In Sharpe, this
reasoned apprehension of harm was supported by both expert and social science evidence.68
This Court concluded that the social science evidence “buttressed by experience and common
sense” demonstrated a rational connection between the purpose of the law – protecting children
from harm – and the means adopted.69
62.

But when it came to minimal impairment this Court came to a different conclusion. It

held that if the law is drafted in a way that “unnecessarily catches material that has little or
nothing to do with the prevention of harm to children then the justification for overriding
freedom of expression is absent.”70 At these later stages, this Court considered the law’s impact
on hypothetical third parties – an individual holding “(1) written materials or visual
representations created and held by the accused alone, exclusively for personal use; and (2)
visual recordings, created by or depicting the accused that do not depict unlawful activity and are
held by the accused exclusively for private use.”71 The Court found that insofar as the law
captured these activities, on the basis of the available evidence and the reasoned apprehension of
harm, there was little or no risk of harm to children and the law was not minimally impairing.72
It reached this conclusion even though the Court recognized that “it may be difficult to draft a
law capable of catching the bulk of pornographic material that puts children at risk without also
catching some types of material that are unrelated to harm to children.”73
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63.

This Court also held that the law was grossly disproportionate. It is important to note that

this Court accepted that possession of pornography that was created and held by the accused
alone and visual recordings created by or depicting the accused and being held by the accused
exclusively for private use could be harmful for the various reasons the Court set out. Again,
based on the available evidence and the reasoned apprehension of harm, this Court noted that
they pose “some risk” but the Court held “the risk is small, incidental and more tenuous than that
associated with the vast majority of the material targeted by” the law.74
64.

These conclusions in Sharpe were reached based on this court’s consideration of possible

effects of the law on reasonably hypothetical third parties. The claimant was not put to the
burden of adducing evidence of the law’s actual impact on these third parties. The claimant
having raised the issue, it fell to government to lead evidence to justify the law. Having failed to
do so, the law was found to be overbroad and grossly disproportionate.
65.

Without requiring evidence at these later stages, the government is effectively relieved of

her burden under s. 1.
v.
66.

The Government’s Heavy Burden Under Section 1

The purpose of s. 1 is two-fold: first, it guarantees the rights and freedoms set out in the

Charter and second, “it states explicitly the exclusive justificatory criteria (outside of s. 33 of the
Constitution Act, 1982) against which limitations on those rights and freedoms may be
measured.” The task of justification should be undertaken in s. 1’s first purpose – the guarantee
of the rights and freedoms in question – in mind.75
67.

In RJR-MacDonald, this Court explained that it is the state who bears the evidentiary

onus under s. 1 of the Charter and that it is a heavy burden. This Court clarified the extent of this
burden of demonstration as follows:
… to meet its burden under s. 1 of the Charter, the state must show that the violative law
is “demonstrably justified”. The choice of the word “demonstrably” is critical. The
74
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process is not one of mere intuition, nor is it one of deference to Parliament’s choice. It is
a process of demonstration. This reinforces the notion inherent in the word “reasonable”
of rational inference from evidence or established truths.76
68.

The standard of proof under s. 1 has been variously described as “rigorous,”77 or

“onerous”78 and “stringent”79 by the Court.
69.

In Libman, this Court emphasized that where political expression is curtailed, a high test

should be imposed for justification under s. 1:
The degree of constitutional protection may also vary depending on the nature of the
expression at issue (Edmonton Journal, supra, at pp. 1355-56; Rocket v. Royal College of
Dental Surgeons of Ontario, [1990] 2 S.C.R. 232, at pp. 246-47; Keegstra, supra, at
p. 760; RJR-MacDonald, supra, at pp. 279-81 and 330). Since political expression is at
the very heart of freedom of expression, it should normally benefit from a high degree of
constitutional protection, that is, the courts should generally apply a high standard of
justification to legislation that infringes the freedom of political expression.80
70.

This was a case, “as is generally the case”,81 where “cogent and persuasive”82 evidence

was required to “demonstrably” justify the infringement under s. 1.
71.

Yet AGBC introduced no evidence relevant to the s. 1 analysis. What was provided was

an affidavit from Nola Western, the Deputy CEO, Fundraising and Disclosure, of Elections BC.
Ms. Western simply described the role of Elections BC, the workings of ss. 239 and 240 of the
BC Election Act, and how the information required in an application for registration is used.83
72.

Ms. Western deposed that the registration information (for all registrants whether they

have spent more or less than $500) is sometimes used as contact information “to advise them of,
and ensure they understand, the rules, including any changes and what they must file, and to
provide new guidelines or information to assist sponsors in complying with the rules.”84 In
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addition, Ms. Western deposed that the registration information allows members of the public to
know who is registered and perhaps to contact or complain about them.85
73.

But Ms. Western’s affidavit also explains that these uses of the information are not

necessary for the administration of fair elections such that the CEO has recommended for years
that registration not be required unless the value of election advertising undertaken is $500 or
greater.86 Ms. Western also acknowledged the recommendations of the CEO that the legislation
should include a minimum expenditure threshold. Thus, Ms. Western’s evidence amounted to
what is effectively an admission that the infringement is unnecessary and the legislation is
therefore not minimally impairing of the right of free expression. This evidence was far from the
cogent and persuasive evidence required to discharge the government’s burden.
74.

Ms. Western’s affidavit leads the appellant to ask how can infringement of a fundamental

right be upheld when the evidence before the Court is that the infringement produces some
information that may be used from time to time by some people but is not necessary to anyone?
Cohen J. seems to have applied a test under s. 1 that if the infringing provision is of any use at all
to the government, it must be upheld. That is incorrect.
75.

Leaving aside how weak this evidence would be if advanced in support of a s. 1

argument, in its written argument to Cohen J. AGBC explained that it was not being relied on for
the purpose of s. 1. AGBC wrote this, at paragraph 19 of its written argument before Cohen J.:
… In its written submissions (para 34), the plaintiff asserts the province relies on
Ms. Western’s affidavit for its “purported justification of the infringement of free
expression”. This is inaccurate. The province relies on Ms. Western’s affidavit to
provide assistance to the Court in understanding the mechanics of the registration
requirement, and the role of Elections BC more generally in administering the election
financing rules in the Election Act.
76.

In the absence of Ms. Western’s affidavit being relied on to discharge the s. 1 burden,

AGBC had no evidence at all to demonstrate why the registration requirement was justified for
those who spent less than $500 on election advertising.
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77.

AGBC’s evidence, if there is any, falls absurdly far short of the mark for justifying

infringement of the exercise of s. 2(b) rights.
78.

Without such evidence, the s. 1 analysis to uphold such an infringement inappropriately

becomes one of blind deference to government
vi.
79.

Deference as Respectful Attention

Like in the field of administrative law, it is submitted that deference in Charter

adjudication demands a posture of respectful attention to the evidence and rationales offered by
the government under s. 1 rather than blind reverence by the courts.87
80.

This Court has held that where a limit of a Charter right is prescribed by law, as it is in

this case, and the question is whether the government has demonstrated that the prohibition is
proportionate, the courts must accord the legislature a measure of “deference.” Where there may
be a number of possible solutions to a particular social problem, and the legislature has enacted a
“complex regulatory response” to a social ill, this will garner a high degree of deference.88 The
lower courts both had recourse to the notion of “deference” in upholding s. 239 as minimally
impairing and proportionate.89
81.

However, “deference” ought to import respect for the decision-making process of the

legislature. It ought not to mean that courts are subservient to the determinations made by a
legislature or that courts must show blind reverence to the decisions made by the legislature or
that they may be content to pay lip service to the concept of proportionality review while in fact
imposing their own view.90
82.

A posture of respectful attention is consistent with the approach articulated by this Court

in other law of democracy cases such as Sauvé, a case involving inmate voting, in which
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McLachlin C.J. held that limits on the right to vote “require not deference but careful
examination.”91
83.

In a case such as this, respectful attention to the evidence and rationales offered by

government reveals no evidence that the BC Legislature ever considered whether $0 or some
other amount was a reasonable threshold under s. 239. That threshold was thus not complex
regulatory response to a social ill where competing Charter rights were considered. Further,
where, as here, the protected group – the BC electorate – is not uniquely vulnerable and the
expression at issue is of high value, less deference is called for.92
84.

Nevertheless, Cohen J. held that “the Legislature has already enacted the threshold it sees

as appropriate, in that any advertising, which constitutes ‘election advertising’ under the Act, will
trigger the requirement to register.”93
85.

This is an extraordinarily inattentive and erroneous finding in the face of (a) AGBC

having argued that there is no infringement because the registration requirement is so minimal,
and (b) AGBC having led no evidence the government ever acknowledged, studied or considered
the infringement and what an appropriate minimum threshold would be.
86.

The only inference that can be drawn from AGBC’s evidence and arguments is that they

never thought about whether to implement a minimum threshold because they considered it a
trivial concern and never acknowledged that it infringed free expression. It was a palpable and
overriding error for Cohen J. to fail to so find.
87.

Respectful attention to the record in this case also demonstrated no evidence to show that

there were no alternative, less drastic means of achieving its objective in a real and substantial
manner. Although Cohen J. did not say so expressly, given there was no evidence upon which to
base his analysis, his deference relied on the same reasoned apprehension of harm.94 Likewise,
the BC Court of Appeal majority, imagined what positive effects the law may have for the public
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in the absence of any evidence and likewise hypothesized what ill effects may be occasioned by
no limiting laws whatsoever (a state of affairs that no party had advocated for).95
88.

Academic commentators have noted that this Court’s deferential approach to Parliament

in the Harper and Bryan decisions have resulted in a species of judicial deference that “has now
become synonymous with an almost unquestioning acceptance of the social science evidence.”96
If the approach in Harper and Bryan can be said to have been almost unquestioning, the
approach by the courts below in this case is truly blind deference given there was at least some
social science evidence in those cases and there was none here.
89.

Such reliance was particularly problematic in this case where the alleged harms were

amenable to some level of proof. Given the many other jurisdictions in Canada that have a
minimum threshold of expenditures before any registration requirement applies, one would have
expected AGBC to justify its anomalous approach by recourse to some evidence that such
systems lead to some kind of harm such as third parties having undue influence on elections.
While this evidence may not have been strictly scientific or conclusive it could have included
evidence of the ubiquity of low cost election advertising, voter complaints, surveys, the CEO’s
views in those jurisdictions and social science evidence (such as that relied on by the Supreme
Court of Canada in Harper). There was no such evidence.
90.

The lack of a minimum expenditure threshold in Quebec’s Referendum Act was the

reason this Court found parts of that legislation not to be minimally impairing in Libman. In that
case, through a variety of provisions prohibiting and regulating expenses, the legislation had the
purpose and effect of funnelling political expression about referendums into the national
committees on either side of the referendum question. This Court found the effect of the
legislation to “come close to being a total ban”97 on the freedom of expression for groups and
95
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individuals who did not feel that politically they could join or align themselves with either
committee. For those people, this Court held that there must be some accommodation in the
legislation to allow for their political expression without disturbing the overall purpose of the
legislation, which was to prevent the referendum debates from being dominated by the most
affluent members of society.
91.

The legislative solution for the over-reaching effect of the Referendum Act was one that

had been proposed by the 1992 Lortie Commission Report – a minimum expenditure threshold.
In Libman, this Court discussed the Lortie Commission recommendation and the corresponding
enactment of a minimum expenditure threshold that had been made in the Canada Election Act.98
This Court concluded that a minimum expenditure threshold strikes an appropriate balance
“between absolute individual freedom of expression and equality of expression between
proponents of the various options [in the referendums].”99
92.

Here there was no analogous social science evidence and Cohen J. dismissed the

significance of these other statutory regimes on the basis that this type of reasoning risks
depriving legislators of legitimacy in the choices they make.100

However, the purpose of

identifying these other less restrictive regimes was not to hold the BC Legislature to the
legislative choice of a different province. Instead, the significance of the existence of these other
statutory regimes is, in part, that the total absence of evidence that these regimes result in any of
the harms alleged by AGBC means the apprehension of such harms is far less “reasonable.” It is
anomalous and unprincipled for courts to refuse to have regard to the impacts of more permissive
Canadian jurisdictions in Charter litigation, given the significance that more permissive foreign
jurisdictions have taken on in Charter litigation in recent years.101
93.

The existence of these other legal regimes, and the lack of evidence of harm in these

jurisdictions, may not “necessarily” mean s. 239 was not minimally impairing; however these
regimes were certainly “relevant” to Cohen J.’s analysis and he erred in disregarding them.102
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94.

The call for deference in this circumstance amounts to a request for blind reverence. In

the appellant’s submission, when no evidence is led by government under s. 1, deference must
necessarily be more limited. Otherwise, not only is government’s burden under s. 1 removed,
the onus of proof is effectively reversed. That is what occurred in this case.
vii.
95.

The Claimant Ought Not to Bear the Onus of Proof Under Section 1

Without any s. 1 evidence from AGBC, Cohen J. and the BC Court of Appeal majority,

effectively reversed the onus of proof at the final stage of s. 1.
96.

It is this last stage of analysis which provides an opportunity to assess, in light of the

practical and contextual details which are elucidated in the preceding stages, whether the benefits
which accrue from the limitation are proportional to its deleterious effects as measured by the
values underlying the Charter.103
97.

The burden of proof still lies on the government at this stage. Cohen J., in contrast,

started with a reasoned apprehension of harm and then erroneously imposed a burden on the
appellant to “satisfy”104 or “persuade”105 him that the apprehended harms would be ameliorated
by creating a minimum threshold of expenditure. The BC Court of Appeal majority committed a
similar error when it started with a reasoned apprehension of harm and then erroneously
hypothesized beneficial effects of the law,106 hypothesized actual ill effects of no law,107 and
refused or failed to consider that there was no evidence of any ill effects from less restrictive
Canadian regimes.108
98.

These apprehended harms (and benefits) had no basis in the evidence and could not even

be supported by reason or common sense at the expenditure amounts in question.
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99.

Section 239 does not give sufficient weight to the core values underlying the Charter

including democracy, truth seeking, and personal fulfillment.109 Requiring everyone in every
circumstance to register before engaging in “election advertising” captures a great deal of
expression which falls short of engaging the harms at which s. 239 is aimed. Cohen J. and the
BC Court of Appeal majority’s approach gives little weight to the right of free expression and the
values which underpin it, which are so fundamentally important in our society. The curtailing of
a person’s desire to express themselves about a political issue may be hugely significant in a
person’s life. They are instances of civic engagement in democracy that are to be fostered and
celebrated, not suppressed, impeded, postponed and perhaps ultimately abandoned in the face of
the government registration requirements backed by punitive sanctions and justified on the basis
that someone might consult the person’s registration form at some point in the future for contact
purposes.
100.

While there was disagreement between the BC Court of Appeal majority and Saunders

J.A., dissenting, as to whether this administrative burden was onerous, both the majority and
dissenting judgments rightly recognized that in addition to interfering with spontaneous political
expression by prohibiting it until the various protocols of registration within government office
hours are satisfied, the act of registration may inhibit political expression by persons who do not
wish their names and addresses to become public knowledge.110
101.

Saunders J.A., dissenting, described the issue as follows:
It is contended that the provision is not overly infringing of freedom of expression
because a person has only to register to be allowed to express his or her views by means
of signage. The judge agreed, saying “the process of registering under the Act… requires
providing minimal personal information and undergoing a minimal administrative
inconvenience”. I do not see it that way. What is minimal is situation specific. While it
may seem a small thing to those adept at forms and processes to register, not all members
of the community can do so easily; I point only to the difficulty many members of the
community have with our court forms as an example of the barriers modern
administrative organization can present. I have no doubt that the effort required for
registration and the nature of the private information required to be disclosed for public
record will chill some who otherwise could muster the courage to stick their head over
the parapet and publically advocate a view on a public issue. Last, certain members of
the community, for reasons of personal security, will not register their addresses in a
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public record. For people in the circumstances I have described, the mere requirement of
registration will be a complete barrier, so that compliance with the legislation will be
achieved by diminishing their participation in public discourse during the election period,
to the detriment of, in the words of Justice Rand, “access to and diffusion of ideas” for
the betterment of the democracy generally.111
102.

At the leave to appeal stage, AGBC then criticized the appellant for leading some social

science evidence but no expert evidence about the further adverse impacts that the law has in
chilling the expression of “some who otherwise could muster the courage to stick their head over
the parapet and publically advocate a view on a public issue” and for those who for reasons of
personal security will not register.112
103.

AGBC cannot have it both ways: insist on a strict standard of proof for the Charter

claimant under s. 1 while adducing no evidence of any harms under s. 1. The record in this case
includes a report supporting these findings which was adduced in evidence by the appellant. The
report was published by the Canadian Centre for Policy Alternatives, the British Columbia Civil
Liberties Association, and the applicant entitled Election Chill Effect: The Impact of BC’s New
Third Party Advertising Rules on Social Movement Groups.113 The report is in the record to show
the government had notice of the concerns with s. 239 of the BC Election Act. While the Chill

Report was not relied on as expert evidence in this case, it provides some basis for a
consideration of additional apprehended harms to third parties.
104.

In any event the onus was on the government in s. 1 and the government produced no

expert report, social science or survey evidence in support of their case under s. 1.
105.

Cohen J. held:
In my view, the salutary effects of the impugned measure outweigh the deleterious
effects. The most concerning impact of the registration requirement, in my view, is the
restrictive effect on spontaneous political expression. The process of registering under
the Act, on the other hand, requires providing minimal personal information and
undergoing a minimal administrative inconvenience. The salutary effect of s. 239 is that
it facilitates the implementation and enforcement of third party election advertising
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regulations, and, in turn, increases the transparency, openness, and accountability of
British Columbia’s electoral process, and promotes an informed electorate.114
106.

As above, there was simply no evidence that s. 239 had any of these salutary effects and

Cohen J. had already determined that the deleterious effect of restricting “spontaneous or
unplanned election advertising, which, like other forms of political expression, enriches political
discourse”115 was neither trivial nor insubstantial. Indeed, freedom of expression is the lifeblood
of democratic society. There are few, if any, rights of such fundamental importance.116
107.

Such a wide-reaching infringement as that alleged in this case - touching as it does upon

the rights of all British Columbians to express themselves on political matters during elections
and to receive the benefit of such expression – is of a special and extraordinary quality. In light
of his finding about the important interests at stake, Cohen J. and the BC Court of Appeal
majority’s analysis of the proportionality of effects, completely unmoored as it was from any
evidence or even logical inference, was seriously wanting.
108.

Had Cohen J. and the BC Court of Appeal majority engaged in the proper analysis on the

actual record before them, both courts would have found that s. 239 was not minimally impairing
of s. 2(b) of the Charter and not proportionate in its effects.
109.

Cohen J. and the BC Court of Appeal majority’s analyses were fundamentally flawed and

proceeded on the basis of apprehended harms, hypothesized benefits and an analysis that shifted
the onus of proof to the appellant to establish that the breach occasioned by s. 239 could not be
justified. Such analyses essentially relieved AGBC of its burden of proof under s. 1, gave blind
deference to government rationales advanced in argument without any evidentiary support, and
reversed the onus of proof. Such analyses essentially gives government a free pass on significant
and obvious Charter breaches, absent a positive case from the Charter claimant under s. 1. That
is not and should not be the law.

114

TJ Reasons, ¶148, AR Vol. I, p. 42. It is interesting to note that in this passage, in order to emphasize a salutary
effect, Cohen J. makes the critical link here between registration as an administrative aid to the larger scheme of
limiting third party election advertising, a link which he failed to consider in determining whether there was a
rational connection between the infringement and the object of the provision, or minimal impairment in the
legislative scheme.
115
TJ Reasons, ¶121, AR Vol. I, p. 36
116
Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, p. 1336, per Cory J., BoA Tab 9

29
PARTS IV AND V: COSTS SUBMISSION AND ORDER SOUGHT
110.

The appellant seeks an order that the appeal is allowed and a declaration that to the extent

it applies to third party election advertising expenditures of less than $500, s. 239 of the Election
Act, R.S.B.C. 1996, c. 108 unjustifiably infringes s. 2(b) of the Charter and is, to that extent, of
no force and effect.
111.

Section 52(1) of the Constitution Act empowers this Court to read in such a limitation.

112.

Section 52(1) grants courts the jurisdiction to declare laws of no force and effect only “to

the extent of the inconsistency” with the Constitution. It follows that if the constitutional defect
of a law can be remedied without striking down the law as a whole, then a court must consider
alternatives to striking down. Examples of alternative remedies under s. 52 include severance,
reading in and reading down.117
113.

On the other hand, this Court has emphasized that in considering alternatives to striking

down, courts must carefully consider whether the alternative being considered represents a lesser
intrusion on Parliament’s legislative role than striking down.118
114.

In Ferguson, this Court held that “when a court opts for severance or reading in as an

alternative to striking down a provision, it does so on the assumption that had Parliament been
aware of the provision’s constitutional defect, it would likely have passed it with the alterations
now being made by the court by means of severance or reading in.”119
115.

However, more recently in the Carter litigation, the declaration granted by this Court was

consistent with reading in or reading down s. 241 and s. 14 of the Criminal Code,
notwithstanding that there was little reason to suppose that Parliament would have passed the law
with those alternations had it been aware of the provisions’ constitutional defect.120

This

declaration set the constitutional floor for physician-assisted death and left it to Parliament to
craft a more nuanced scheme in the event that Parliament chose to do so. The declaration was
made based on the evidence available in the record.
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116.

In this case, in its Notice of Civil Claim, the appellant proposed a declaration that

acknowledges that registration is not required below a $500 minimum threshold. Five hundred
dollars is the standard threshold in legislation across the country (except for Alberta, which is
$1,000), and is the amount recommended by the CEO.121 It may be that upon consideration, the
BC legislature will see fit to enact a higher minimum threshold, or one that increases with
inflation, or by regulation.

However, the appellant submits that $500 is an appropriate

constitutional floor for this Court to set.
117.

The appellant asks this Court to depart from its determination in Libman that it was not

for this Court to decide the amount of the minimum expenditure threshold.122 The Lortie
Commission had recommended $1,000, but that was the only advice on the subject that had been
advanced at that time.

As a result, this Court struck down all of the expense regulation

provisions at issue and left it to Parliament to consider.
118.

The next BC Provincial election is scheduled to be held in May 2017 and the campaign

period will therefore begin in April 2017. The BC legislature may not have time to enact
remedial legislation prior to the election. The BC Election Act has already been the subject of
three prior constitutional challenges and the BC legislature would benefit from firmer guidance
from this Court.
119.

In the alternative, the appropriate remedy is to simply declare s. 239 of no force and

effect and the Legislature can enact an appropriate minimum threshold having sincerely
considered the significance of the infringement.
120.

The parties have agreed that each will bear their own costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
Dated: May 2, 2016
Sean Hern and Alison M. Latimer
Counsel for the Appellant,
B.C. Freedom of Information and Privacy Association
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tio n whe the r the third party is regi...lered. In the case of a

t"tude de la demande
!6) DCs reception de la dcnullldc, le directeur general des
elections ~ide si celle ....ci rcml'lit les exigences I'm'ues
allX para)I,I"Hphes (I) Ii (3) c t (5) el informe Ie signalairc
d u fait que Ie tiers es t ounon enregistre. En cas de refus,
iI en donne les motifs.

(0 ....... t • ...,."

"<"".

l ...........-""h""""" •."'.&

Ai",. .ul ..",u ol.
tlof ...... m'''U<>6... "' , i ........ 101&
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~_{Joc-'

t"iMotO>r.Jodu~

!'ART 11 Thir.J P.rtv EIO<I'on M.tlbl"ll

!'ARTE 11 ~~ """",ar, I,", "'" do.
Arti<1oo 3('3 3f,E;

Soo<tioft. 3m-3f,E;

lit"

refusal to register, the Chief Electoral Officer shall give
reasons for th e refusal.
Application rejected
171 A third ]larty may not he registe red under a name
tMt, in the o]lin ion of the Chief Rledora l Officer, i." likely
to be confused wit h the nnm e of iI Cilndidllte, registered
]lilrty, registered third ptlrty or eligible Illl rty,

Refus d'enregistrement
tiers ne IJellt etre enregislre SOliS lin nom qlli, de
ra\'is dll directellr ge neral des elections, est SIL'lCelltible
de creer de In confu<;ion nvc<: celui d'lIn pilrti enregistre,
!I'lln Ilnrii ndmis.<;ible, rl'lIn Cllndidat 011 dOnn liers enregistre,
(7) f.e

Registration ends

Duree de validite de I'enregistrement

(8! The registration of a third party is valid only for the

(8) L'en.registrement duliers n'cst \' nlide que pour r elec·
tion en COllrS, mais Ie tiers reste assuj etli I'obligation de

elec tio n period during which the application is made, but
Ihe Ihird parly continues to be subject to Ihe requirement
10 file an eleclion advertising rellOrl under subsection
3S9(l ).

'000.>., 9, .

a

produire Ie rUj/ llO rt priWIl au Vllrugraphe 359(1.),

,00II. do , .... 3$3; "" ' , do " , ' " 7'l

35:1. 'OU •• 1> •• 1.

Appointment offinancial agent
354 (1) A third IHuty thilt is reqnirMto register under
subsectio n 353(1) sh.'111 appoint a finandal agent who
maybe a Ilerson who is authorized 10 sign an application
for registration made under that s ubsec ti on,

Nomination d'un agent financier
354 (1) l.oC tier.; tenll de s'enregistrer aux termes dUllaragrnphe 353(1 ) doit nomm er un agent finan cier; cellli-ci
peut etre la personne autorisee a sigue r la demande d'enregistrement.

Financial agent - ineligible persons
(2) The following perso ns are not eli gible to he a finandn lilge nt of n third pArty:

Inadmissibilite: agent financier
(2) Ne sont pas admissibles a Ia charge d'a.gent financier
d'lIn [iers:

(a) a candidat e o r an official agent of n candidate;

al Ie candidat ou I'agent offi cid d'uo candida!:

(bl " penon wh<.> is Ihe chief ago.>nt. o r " N!gistere<J
aglllll, of a registered party;

bI r agent princip,,1 <.> u un agent enN!gislrii d'un pUTI;
enN!gistrii;

(e) Iln electio n officer or Iln employee of 11 re lllTning
office r; Ilnd

e! les fonctiontlll ires electOTllllX e[ Ie personne l dll direeteur .111 scrlltin;

(dl il person who is nol a Canadian citizen o r a permilnent res ident within the meaning of subsectio n 2(1) of
the lmmigratiOll and Rf'jilgee l'mteetion Act,

dI les personncs qui ne sont ni des eitoyens canadiens
ni des reside nl<; permtmenl" au se ns du parllgrallhe
2(1 ) de III /.oi sur l'immigration et la protection des
l-Jju9 ie.s,

1(100, <. 9,. 154, 7001 ,,, a?, t. 112

1(100, do. 8. art. 3M. 1001 , <h. 11, WI_111.

Nomination d' un verificateur

Requirement to appoint auditor
355 (t) A third party that incurs election a&'ertisi ng expenses in an aggrega te amount of S5,()XI or more must
Hppoin l an Hudit<.>r withou t dclay,

355 ft) Le tiers qui fait des depenses de pUblic-ite elec·
torale de 5 ()XI S o u plus, a u total, doil sans dCla i nommer un verificateur,

Eligibility criteria
(2) T he following are eligible to be nn auditor for u third
pllJ"ty;

Admissibifite: verifieateut
(2) Sellls Ile llveni exercer la charge de veriflcute ur d' un
tiers :

fa) 11 pc r!lOn who is n member in good slllnding of n
corporation, an associat io n or tln institute of professio nal accouota.n ls; or

a! les membres en regie d 'un ordre Ilrofessionne l,
d'une association ou d'un institut de comptables profession nels;

eu" """QApnll1.l(i16

l .... mon<!od onJ'''''''Y1,101G

AI .... . Ull ..... ~:ro16

lJ<or ....... m('(U"'~onlo 1,111W",,:ro1 6
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Canadian Charter of Rights and Freedoms, ss. 1, 2(b),
Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11

http://laws-lois.justice.gc.ca/eng/Const/page-15.html
Rights and freedoms in Canada
1.
The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set
out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified
in a free and democratic society.
Fundamental freedoms
2.

Everyone has the following fundamental freedoms:
...
(b)
freedom of thought, belief, opinion and expression, including freedom of the press
and other media of communication;

http://laws-lois.justice.gc.ca/fra/Const/page-15.html
Droits et libertés au Canada
1.
La Charte canadienne des droits et libertés garantit les droits et libertés qui y sont
énoncés. Ils ne peuvent être restreints que par une règle de droit, dans des limites qui soient
raisonnables et dont la justification puisse se démontrer dans le cadre d’une société libre et
démocratique.
Libertés fondamentales
2.

Chacun a les libertés fondamentales suivantes :
…
b)
liberté de pensée, de croyance, d’opinion et d’expression, y compris la liberté de
la presse et des autres moyens de communication;
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Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, s. 52, reprinted in R.S.C.
1985, App. II, No. 5
Conslllulion Act, 1982
PART VI
M\'IENOMENT TO TH E CONSTlTlJrJON ACT. 1867

50.

( IOJ)

5 1.

( 11loI)

PART VII

GENERAL
Primacy of Constitution of Can.'ld.'l

52. (l) 'Ille Constihltion of Canada is the supreme lo w of Canada, an d any law
thaI is inconsistcn t with the provisions of the Constitut ion is. to Ihe extent o r the 1Ilconsistency, of no lorce or e lfect.
Conslnuuon of Canwda

(2) TIle Coustihlt ion of Canada inc ludes

(a) th e Canada Act 1982, including this Act;
(b) th e Acts and orders referred to in the schedule; and
(c) any amendm ent to any Act or o rde r referred to in paragraph (a) or (b).
Amendments to Conslltution of Canada

(3) Amendments to the Constinltion of Canada shall be Ill ade on ly in accordance
with the authority contained in the Constitution of Canada .
Repeals and new names
53. ( 1) TIIC enac tm ents referred 10 in Column 1 01' the schedule arc hereby TCpealed o r amended to the e:-..tent indicated in Column II thereof and, unl ess repealed,
shll il continue IlS law in Canada under Ihe nam es set out in Column 111 thereof.
Conseq uentilll amendments

(2) Every enactm ent, except the Canada Act 1982, thnt refers to nn enactment referred to in the schedule by the name in Column I thereof is hereby amended by
substitutin g for that name the corresponding nnm e in Column II I thereof, and any
British North America Act no t referred to in the schedule Ill ay be cited as the Constitlliioll ACI followed by the year and number. if nny, of its ennetmenl .

(IU) T he text of th is a mendment is M't ou t in lh e eo'JStilJltion Act, /867, as sect ion 92A.
(IU) T he text of th is a me ndm ent is ~N ou t in t he Constitution A ct. 186 7, as th e Sixth
Schedu lc.
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Appendix A

Supreme Court of Canada

February 9, 2016

ORDER
MOTION

Cour

aupr~me

du Canada

Ie 9 femer 2016

ORDONNANCE
REQuETE

BC FREEDOM OF INFORMATION AND PRIVACY ASSOCIATION v. ATJ:OllNEY
GENERAL OF BRITISH COLUMBIA
(B.C.) (36495)

THE CHIEF JUSTICE:
UPON APPLICATION by the appellant for an order stating constitutional questions in the above
appeal;

AND THE MATERIAL FILED baving been read;
IT IS HEREBY ORDERED TIIAT THE CONSTITUTIONAL QUESTIONS BE STATED
AS FOLLOWS:
I. Does section 239 of the Election Act, R.S.B.C. 1996, c. 106, infringe section 2(b) of the
Canadian Charter of Rights and Freedoms?
2. If so, is the infringement a reasonable litnit pxescribed by law as can be demonstrably
justified in a free and democratic society under section 1 of the Cunadian Charter of
Rights and Freedoms?
Any attorney general who intervenes pursuant to par. 61(4) of the Rules of the Supreme Court of
Canada shall pay the appellant and respondent the costs of any additional disbu.rsements they incur
as 8 result of the intervention.

A LA SUITE DE LA DEMANDE de l'appelante yjsant a obtenir la formulation de

questions

constitutionne1les dans l'appel susmenti.onne;

ET APItES AVOIlt LU 1. documentation d6posee,
LES QUESTIONS CONSTlTUTIONNELLES SUIVANTES SONT FORMULEES :
1. L'a:(ticle 239 de la Election Act, R.S .B.C. 1996, c. 106. contrevient-il A l'alinea 2b) de la
Charte canadienne des dl'Oits et fibertis?

40

2

2. Dans Paffirmative, s'agit-il d'une violation constituant une limite .raisonnable, 6tablie par
une .regte de droit et dont lajustification pettt se demontrer dans Ie ca.dJ:e d ' une societe Ubre
et democratique coofor:mement l'article premier de la Charte canadienne des droits e/
libertes?

a

Tout procureur general qui interviendra en vertu du par. 61(4) des Regles de ta Cour suprUme du
Canada sera tenu de payer a l'appelante et a l'intimeles d6pens suppleroentaires resultant de SOn

intervention.

~
C.J.C.
I.C.C .

